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Plaintiffs and appellants Communities for a Better Environment, Carlos Valdez,
Southern California Pipe Trades District Council No. 16 and Steamfitters and Pipefitters
Local 250 appeal from a judgment entered against them in their actions against defendant
and respondent the South Coast Air Quality Management District (SCAQMD) and real
party in interest and respondent ConocoPhillips Company (ConocoPhillips). The dispute
concerned the potential environmental impacts resulting from a project enabling

ConocoPhillips to produce ultra low sulfur diesel. Appellants’ primary contentions are
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that the SCAQMD abused its discretion in allowing a permit for the project to be issued
without the preparation of an environmental impact report and without review pursuant to
a regulation implementing a federal level of review.

We affirm in part and reverse in part. We conclude that the SCAQMD abused its
discretion in issuing a negative declaration for the diesel fuel manufacturing project at
Issue because appellants offered substantial evidence supporting a fair argument that the
project’s nitrogen dioxide emissions may have a significant effect on the environment. In
finding no significant effect, the SCAQMD improperly relied on a baseline level of
permitted emissions which did not reflect existing physical conditions. In all other
respects, the SCAQMD properly exercised its discretion in concluding that the project
would not have a significant adverse environmental impact. The SCAQMD also properly
declined to apply a local regulation to evaluate the project’s permit, as the regulation was
ineffective at the time the SCAQMD issued its permit.

FACTUAL AND PROCEDURAL BACKGROUND

The Parties.

Appellant Carlos Valdez resides in Wilmington near the ConocoPhillips refinery.
Appellants the Southern California Pipe Trades District Council 16 and the Steamfitters
& Pipefitters Local 250 are labor organizations who have many members who live and/or
work in Wilmington and throughout the South Coast Air Basin. Appellant Communities
for a Better Environment is a nonprofit membership organization with two offices in
California. For approximately 25 years, it has been active in California air quality issues;
its goals include protecting and enhancing the environment and public health by reducing
air pollution in California’s urban areas.

Respondent the SCAQMD is the agency principally responsible for
comprehensive, non-vehicular air pollution control in the South Coast Air Basin, an area
that includes Orange County and the non-desert portions of Los Angeles, Riverside and
San Bernardino Counties. (Health & Saf. Code, §8 40000, 40410; Cal. Code Regs.,
tit. 17, § 60104.) Pursuant to federal and state law, the SCAQMD is responsible for
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adopting an air quality management plan (AQMP) that identifies the air pollution control
measures and emission reductions from existing sources that are necessary for
compliance with federal and state ambient air quality standards. (See 42 U.S.C. § 7410;
Health & Saf. Code, § 40460.) The SCAQMD is authorized to adopt rules and
regulations to carry out the AQMP. (Health & Saf. Code, § 40440.)

Respondent and real party in interest ConocoPhillips is the largest petroleum
refiner in the United States. ConocoPhillips’ Los Angeles Refinery (Refinery) operates
at two different sites in the South Coast Air Basin—the Wilmington plant and the Carson
plant. The Wilmington plant consists of approximately 400 acres bordering commercial,
recreational and residential areas. It produces a variety of products including gasoline, jet
fuel, diesel fuel, petroleum gases, sulfuric acid and sulfur.

Diesel Fuel Regulations.

In January 2001, the United States Environmental Protection Agency (EPA)
published rules on diesel fuels standards requiring that by June 1, 2006 refiners must
begin selling highway diesel fuel meeting a maximum sulfur standard of 15 parts per
million by weight (ppmw). (40 C.F.R. § 80.) This deadline corresponded with the EPA
requirement that by 2007 all on-road, diesel-fueled vehicles be equipped to run on Ultra-
Low Sulfur Diesel (ULSD) fuel. Before the adoption of these rules, most California
diesel fuel contained an average of 140 ppmw of sulfur.

Even before the adoption of the EPA rule, the SCAQMD’s Rule 431.2 (Sulfur
Content of Liquid Fuels) was amended on September 15, 2000 to require a reduction in
diesel fuel sulfur content to 15 ppmw by mid-2006.1 Subsequently, in 2003 the CARB
amended California’s diesel fuel regulations to comport with the low sulfur limit imposed

by federal and local rules. The 15 ppmw requirement was also reflected in the state’s

1 Health and Safety Code section 40447.6 authorizes the SCAQMD to regulate the
composition of diesel fuel manufactured for sale in the South Coast Air Basin, subject to
approval by the California Air Resources Board (CARB), which promulgates statewide
clean air standards. (See Health & Saf. Code, 8 39606, subd. (a)(2).)



AQMP. The diesel fuel sulfur content changes were designed to reduce the harmful
environmental effects resulting from emissions of sulfur oxides (SOx), particulate matter
(PM), nitrogen oxides (NOx) and other toxins from diesel-fueled motor vehicles.

The Project.

In order to comply with federally and state mandated ULSD specifications, the
Refinery proposed to modify its existing Diesel Hydrotreating Unit U-90 at the
Wilmington plant (ULSD project). The ULSD project involved physical modifications
primarily to the process facility at the Wilmington plant, which already produced low
sulfur diesel, and minor control system improvements at the Carson plant. The two major
components of the ULSD project were to: *“(1) revamp the Mid-barrel Hydrotreater Unit
90 [(hydrotreater)] to decrease the hydrotreating reaction space velocity to meet the
required diesel sulfur level; and (2) modify the mid-barrel handling and logistics to
segregate diesel from higher sulfur jet fuel.”2 The proposed modifications did not
increase the Refinery’s diesel production.

Refinery Permit.

Beginning in 1994, the SCAQMD developed the Regional Clean Air Initiative
Market (RECLAIM) program, a market-based system of controlling the emission of NOx
and SOXx, and the Refinery has operated pursuant to a RECLAIM permit since that time.
(See Health & Saf. Code, § 39616.) In contrast to traditional “command-and-control”
regulations which set specific limits on each piece of equipment and each process
emitting air pollution, the RECLAIM program set a factory-wide pollution limit for each
business and permitted the business to determine what equipment, processes and
materials it would employ to meet that limit. (See generally Alliance of Small
Emitters/Metals Industry v. South Coast Air Quality Management Dist. (1997) 60
Cal.App.4th 55, 57-60 [describing the RECLAIM program].) The RECLAIM program

2 A hydrotreater is a machine that treats hydrocarbons; a hydrocarbon is an organic
compound containing hydrogen and carbon commonly occurring in petroleum, natural
gas and coal.



also permitted businesses that reduced emissions more than required to sell their excess
emissions reductions to other businesses. Importantly, the RECLAIM program required
that allowable emissions from all participating businesses be reduced each year.

The Refinery’s RECLAIM permit specified annual allocations of NOx and SOx
that were established on the basis of actual historical emissions and thereafter declined
each year. It covered the combined emissions from the hundreds of pieces of Refinery
equipment that emitted or had the potential to emit or control air contaminants. Issued in
1994, the Refinery’s RECLAIM permit allowed the Refinery to emit up to 8,318 pounds
per day (ppd) of NOx—a figure based on the Refinery’s 1994 emission level. As of
2003, the Refinery’s NOx emission allocation had declined to 2,343 ppd. But under the
RECLAIM program, the Refinery was still allowed to emit up to its initial allocation of
8,318 ppd so long as it purchased a corresponding amount of RECLAIM trading credits
from another facility that had reduced its emissions below its permitted RECLAIM level.

The SCAQMD’s Environmental Review of the Project.

Negative Declaration.

As required by law, in December 2003, ConocoPhillips submitted its application
for a permit to the SCAQMD. It requested that the permit be handled in accordance with
a rule providing for express permit processing to enable a permit to be issued by August
2004. As required by the California Environmental Quality Act (CEQA), after receiving
the permit application the SCAQMD undertook an initial study to determine the
environmental impacts of the ULSD project. (Pub. Resources Code, § 21080(a).)

In January 2004, the SCAQMD, as the lead agency for the ULSD project,3 issued
a draft negative declaration for the project, finding that it would have no significant
impact on the environment and that mitigation measures were not required. The

document was circulated for public comment. Appellants and others asserted there was a

8 The “lead agency” is “the public agency which has the principal responsibility for
carrying out or approving a project which may have a significant effect upon the
environment.” (Pub. Resources Code, 8 21067.)



fair argument that the ULSD project may have adverse environmental impacts and that an
environmental impact report (EIR) was required. Appellants submitted extensive
comments prepared by environmental engineer J. Phyllis Fox, Ph.D., and hydrologist
Matthew Hagemann in support of their position. The Los Angeles City Attorney also
expressed concern about whether an EIR was necessary to analyze the ULSD project,
given that “the negative declaration uses the level of emissions that ConocoPhillips is
allowed to emit under existing permits as the baseline, even though ConocoPhillips may
not have released that level of emissions in the past.”

Concluding that there was no substantial evidence that the ULSD project would
have a significant effect on the environment, the SCAQMD issued its final negative
declaration (FND) in June 2004. Responding to specific public comments, the FND
indicated that the baseline—the existing physical environmental conditions—utilized for
the ULSD project was appropriate, as it took into account emission levels allowed by
existing permits. Thus, “[flor the ULSD proposed project, the emissions associated with
increased utilization of this existing equipment were considered baseline as opposed to
proposed project because the Refinery holds valid permits to operate this equipment, and
the equipment will continue to operate within their existing permit conditions and limits.
The existing equipment operation, as well as increased utilization of the equipment (e.g.,
for increased steam generation) could, therefore, occur even if the proposed project did
not commence (exist).”

Applying this baseline, the FND further concluded that the increased NOx
emissions were less than significant. The SCAQMD calculated that during operation the
ULSD project would cause an increase in NOx emissions of 8.9 ppd, which was below
the CEQA significance threshold of 55 ppd. Appellants estimated the emission increases
associated with increased utilization of steam generating equipment for the ULSD project
at 237 to 456 ppd. This increase, too, was found to be less than significant when
measured against the thresholds set by a combination of the RECLAIM program’s initial
emission allocation limit for the Refinery (8,318 ppd of NOx) and CEQA (55 ppd of
NOx). Applying these thresholds, the FND provided that even emissions from increased
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capacity utilization from existing permitted equipment would remain less than significant
at 2,799 ppd of NOXx.

Further, the FND found that the ULSD project had no significant cumulative
impact when considered together with emissions resulting from the Selective Catalytic
Reduction (SCR) project at the Carson plant and other refineries in the South Bay area.
In view of these conclusions, on June 18, 2004, the SCAQMD issued a notice of
determination for a permit to construct the ULSD project.

On July 14, 2004, appellants filed petitions for hearing before the SCAQMD’s
Governing Board (Governing Board) and submitted additional comments from Dr. Fox
and Mr. Hagemann in support of their request. The Governing Board declined to hold a
hearing on the issuance of a permit.

Addendum to the Final Negative Declaration.

In July and August 2004, Refinery workers participating in the excavation and site
preparation work for the cooling tower replacement encountered petroleum-impacted
soils on two occasions. Although the levels of benzene in the impacted areas did not by
law require any special health and safety protections or procedures, the Refinery
responded in accordance with applicable Occupational Health and Safety Administration
(OSHA) regulations; the SCAQMD’s approved Rule 1166, which is the soil mitigation
plan governing the excavation, grading, handling and treatment of soil contaminated by
petroleum and other volatile organic compounds; and its internal Industrial Hygiene
Management Plan. As an additional protection, the Refinery employed the procedures
required when contamination exceeds a certain safety threshold, requiring that workers
use organic vapor respirators (gas masks) as a precaution within the site’s perimeter.

On September 21, 2004, the SCAQMD certified an Addendum to the FND

(Addendum) to present updated fugitive component counts.# The updated figures

4 Fugitive components include project components such as valves, flanges and
pumps that may produce leaked or “fugitive” emissions of volatile organic compounds
(VOCs) when in operation.



(17.2 ppd of VOCs) remained below the CEQA level of significance (55 ppd of VOCs).
With respect to the discovery of contaminated soil, the Addendum concluded that the
Refinery’s compliance with OSHA regulations and its internal institutional controls
rendered the contamination insignificant. The Addendum also responded to issues raised
in two petitions filed before the Governing Board, including whether the RECLAIM
program emission allocation should be used as the baseline for measuring emission
significance, whether increased utilization of existing permitted steam generation
equipment should be included as part of the ULSD project rather than the baseline and
whether the cumulative impacts from the ULSD project would be significant.
Concurrently with the Addendum certification, the SCAQMD’s executive officer
(Executive Officer) issued a notice of determination approving a permit for the ULSD
project as revised.

Phase | Proceedings.

Pleadings.

On July 16, 2004, appellants filed two verified petitions for writ of mandate
against the SCAQMD which alleged causes of action for violation of CEQA for the
failure to prepare an EIR, the adoption of an illegal CEQA significance threshold, illegal
approval of a negative declaration and issuance of findings, and illegal issuance of notice
determination prior to project approval. Each petition sought a writ of mandate setting
aside the SCAQMD'’s approval of a negative declaration for the project and directing the
SCAQMD to comply with CEQA. The trial court consolidated the actions.

The SCAQMD answered in September 2004. Appellants filed amended petitions
and complaints in September 2004 and again in October 2004 adding allegations
pertaining to the level of permit review, contaminated soil and additional CEQA
violations. In January 2005, appellants moved for a peremptory writ of mandate to direct
the SCAQMD to set aside its decision approving the FND and all other permits relating
to the ULSD project and to enjoin the Refinery from taking further action on the ULSD
project until the SCAQMD fully complied with CEQA. Also in January 2005, the trial



court denied appellant’s motions for stay and issuance of a preliminary injunction. The
Refinery answered the amended petitions in March 2005.
Trial Court Ruling.

The trial court held a bifurcated trial on the matter in March 2005 and March
2006. The March 2005 trial involved the alleged CEQA violations, while the March
2006 proceedings involved the non-CEQA issues that were a part of the original
litigation.

On August 1, 2005, the trial court filed a statement of decision and order
adjudicating the first phase. It ruled that the SCAQMD properly determined there was no
substantial evidence supporting a fair argument of significant adverse impacts stemming
from the ULSD project. It concluded that appellants’ estimates of NOx emissions during
construction failed to demonstrate a significant impact because they were improperly
premised on emissions from off-road vehicles, not the on-road vehicles that would
actually be used during construction. With respect to the significance of NOx emissions
during operation, the trial court framed the question as to whether emissions from
preexisting and already permitted equipment should be attributed to the existing
environmental setting—i.e., the baseline—or should be characterized as project increases.
The trial court ruled that SCAQMD properly calculated the baseline for the ULSD
project as including emissions from existing equipment, so long as those emissions
remained within previously permitted levels. It found that the SCAQMD properly
applied the significance threshold 55 ppd of NOx emissions to levels above the baseline
emissions allowed by the Refinery’s RECLAIM permit. Utilizing the same baseline, the
trial court further concluded that the impact of the NOx emissions was not a cumulatively
considerable contribution. Addressing soil contamination, the trial court found no
evidence that the level of contamination found at the ULSD project site may cause any
significant adverse impacts. Finally, the trial court ruled that the Addendum—a
document which does not require the same level of public review as an EIR or a negative

declaration—was the proper means to address certain clarifications to the ULSD project.
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Phase Il Proceedings.
Regulation XVII.

The Prevention of Significant Deterioration (PSD) program, created under the
federal Clean Air Act, required preconstruction review and permitting for major air
pollution sources that had attained federal ambient air quality standards. (42 U.S.C.

8 7475.) The program’s goal was to ensure that new or modified sources of air pollution
not cause areas with relatively clean air to degrade in quality. The EPA adopted
regulations allowing states to adopt their own PSD programs. (40 C.F.R. §52.21.)
Though not specifically listed in the regulations, NOx was among the criteria pollutants
subject to the federal PSD program. (40 C.F.R. § 52.21(b)(23)(i); see also 40 C.F.R.

8 81.305.) Those regulations further enabled the EPA to “delegate” its permit review
authority to the states. (40 C.F.R. § 52.21(u).)

In 1988, the SCAQMD adopted Regulation XVII, entitled Prevention of
Significant Deterioration, to obtain a delegation from the EPA to administer the PSD
program. According to Rule 1701(b) contained within Regulation XV1I, the Regulation
was effective “upon delegation from the EPA.” The EPA did not delegate PSD authority
to the SCAQMD until January 1997, when it determined that Regulation XVII met the
requirements of the federal program and signed a written delegation agreement with the
SCAQMD delegating authority from the EPA to the SCAQMD to implement the
provisions of the federal PSD program.

In 2002, the EPA amended its New Source Review (NSR) rules for the PSD
programs, which provided a number of elements that tended to relax the applicability
requirements and thereby excluded from review some major modifications to large
sources with potentially significant emission increases. (67 Fed.Reg. 80186-80289
(Dec. 31, 2002).) The EPA set March 3, 2003, as the deadline for permitting agencies to
implement the revised PSD rules.

At a February 7, 2003 meeting, the Governing Board authorized the Executive
Officer to request from the EPA recognition that Regulation XVI1I was as stringent and

therefore equivalent to the EPA’s revised PSD regulations; alternatively, in the event that
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the EPA failed to recognize equivalency, the Governing Board authorized the Executive
Officer not to request any further delegation and to allow the EPA to terminate the
delegation agreement and become the permitting agency for PSD sources otherwise
governed by the SCAQMD. The EPA declined to construe Regulation XVII as
equivalent to the amended federal regulations and determined that the SCAQMD could
not continue to administer its PSD program without amending its own Regulation XV1I
to conform to the EPA amendments. (67 Fed. Reg. at pp. 80240-80241.)

The Governing Board declined to amend Regulation XVII. Consequently, on
March 3, 2003, the EPA notified the SCAQMD that it was revoking and rescinding its
authority to implement the PSD program for issuing and modifying federal permits for
new and modified major sources of attainment pollutants. According to the EPA, the
delegation agreement was premised on the EPA’s determination that Regulation XVII
met the requirements of 40 Code of Federal Regulations part 52.21. The EPA stated that,
following the amendment of the PSD program, it had “determined that your Regulation
XVII may no longer generally meet the requirements of 40 Code of Federal Regulations
part 52.21 (as revised), and that we cannot ensure District permits issued pursuant to
Regulation XVI1I will fully implement our regulations as revised.” According to the
federal register, in the area covered by the SCAQMD—as well as areas governed by
other permitting agencies whose regulations were inconsistent with 40 Code of Federal
Regulations part 52.21 as revised—*Region 9 [of the EPA] will resume issuing federal
PSD permits as of the date the revisions to 40 C.F.R. § 52.21 take effect.” (68 Fed.Reg.
19371 (Apr. 21, 2003).)

Thereafter, the California Legislature introduced Senate Bill No. 288 (Sen. Bill
No. 288), later codified as the Protect California Air Act of 2003, effective January 1,
2004. (Health & Saf. Code, 88 42500-42507; Veh. Code, § 9250.11.) In order to carry
out Sen. Bill No. 288’s expressed purpose of preventing federal “reforms” from
exacerbating air pollution challenges, Health and Safety Code section 42504,
subdivision (a), provided: “No air quality management district or air pollution control

district may amend or revise its new source review rules or regulations to be less
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stringent than those that existed on December 30, 2002.” (See also Health & Saf. Code,
§ 42502, subd. (g).)

According to bill analyses of Sen. Bill No. 288, the bill “[p]rohibits an air district
from changing its new source review rules or regulations that existed on December 30,
2002, if the amendments or revisions would exempt, relax, or reduce the obligations of a
stationary source to meet specific requirements.” (Sen. Nat. Resources Com., 3d reading
analysis of Sen. Bill No. 288 (2003-2004 Reg. Sess.) as amended Sept. 4, 2003, p. 1;
accord, Assem. Nat. Resources. Com., analysis of Sen. Bill No. 288 (2003-2004 Reg.
Sess.) as amended June 27, 2003, p. 1.) A Senate Rules Committee report further
explained: “SB 288 would enact the federal program that was repealed by the
Administration as a state law. SB 288 will restore the clean air law to [the] same status
as existed for 25 years until the end of last year. Section 116 of the Clean Air Act
expressly allows the states to adopt clean air requirements more stringent than the federal
government. If the federal government will not safeguard California’s air quality, then
the state must take this duty upon itself.” (Sen. Rules Com., Off. of Sen. Floor Analyses,
3d reading analysis of Sen. Bill No. 288 (2003-2004 Reg. Sess.) as amended April 10,
2003, p. 6.) The Governor approved Sen. Bill No. 288 in September 2003 and it became
effective on January 1, 2004. (Stats. 2003, c. 476 (S.B. 288), 8 1.)

On September 21, 2004, the Executive Officer issued the first permit for the
ULSD project. Acting in accordance with the Governing Board’s earlier decision and
determining that Regulation XVII was ineffective following the EPA’s delegation
revocation, the Executive Officer did not conduct any PSD review pursuant to
Regulation XVI1.> In April 2005, the Governing Board confirmed that the EPA had
withdrawn its PSD delegation, thereby rendering the state unable to enforce

Regulation XVII. It reaffirmed its previous action to relinquish PSD analysis back to the

5 In October 2004, the EPA determined that the ULSD project was not subject to its
PSD permitting requirements set forth in 40 Code of Federal Regulations
part 52.21(a)(2).
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federal government and render Regulation XVII inactive unless the SCAQMD received a

new delegation from the EPA or amended Regulation XVI1I to make it currently effective.

It further opined that a PSD review would have had no effect on the ULSD project

because it did not involve modifications to any equipment emitting PSD pollutants.
Subsequent Negative Declaration.

In June 2005, the SCAQMD prepared a subsequent negative declaration (SND) to
evaluate the additional effects of the installation and operation of SCR technology to a
replacement heater. While the FND had evaluated the impacts from installing and
operating ultra low NOx burners to control NOx emissions from the heater, the
SCAQMD determined during the permit process that the best available control
technology (BACT) would instead be SCR technology. The SND concluded that the
modification would not have any significant environmental impacts. Appellants
submitted comments to the SND, asserting that the SCR technology would have
significant impacts—particularly from the use, storage and transport of ammonia—and
that the SCAQMD had improperly piecemealed the ULSD project. In October 2005, the
SCAQMD certified the final SND and approved the project as revised.

Pleadings.

During the pendency of the superior court action, appellants separately appealed
the SCAQMD’s issuance of a permit for the ULSD project to the SCAQMD’s Hearing
Board (Hearing Board), specifically challenging the SCAQMD’s failure to apply
Regulation XVII. Following a hearing lasting several days and spanning November 2004
to April 2005, the Hearing Board issued a written decision ruling that Regulation XVII
was effective only so long as the PSD delegation by the EPA to the SCAQMD was valid;
that Regulation XVII became ineffective on March 3, 2003 when the EPA withdrew its
delegation of PSD permitting authority from the SCAQMD; and that the SCAQMD did
not violate Sen. Bill No. 288 by allowing Regulation XVII to become ineffective upon
the withdrawal of the delegation. The Hearing Board found, as a matter of law, that
Regulation XV1I did not apply to the SCAQMD’s permit decisions relating to the ULSD

project. One Hearing Board member issued a written dissent, concluding that nothing
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rendered Regulation XVII inactive at the time of permitting and that the “EPA’s
withdrawal of delegation to implement the federal PSD program did not inactivate
Regulation XVI1I as a matter of local law.”

Following the issuance of the trial court’s ruling in Phase I, appellants filed third
amended petitions challenging both the Hearing Board’s decision denying their
administrative appeal on the PSD issue and SCAQMD’s failure to prepare an EIR to
address the impact of the SCR technology.® Pursuant to a stipulation and order,
appellants filed verified fourth amended petitions in November 2005.

Trial Court Ruling.

Following a March 2006 trial, the trial court issued an order denying appellants’
petition for peremptory writ of mandate and a statement of decision in June 2006.
Addressing Regulation XVII, it concluded that the Hearing Board did not abuse its
discretion in upholding the Executive Officer’s decision that Regulation XVII was
ineffective when he issued the ULSD project permit in September 2004. It further found
that a determination that Regulation XVII became ineffective upon the EPA’s delegation
revocation was not contrary to Sen. Bill No. 288, as the revocation occurred before Sen.
Bill No. 288 became effective in January 2004 and the revocation did not violate Sen.
Bill No. 288’s prohibition against amending or revising new source review rules and
regulations. (See Health & Saf. Code, § 42504, subd. (a).) With respect to the propriety
of the SCAQMD’s preparation of the SND as opposed to an EIR, the trial court ruled that
substantial evidence supported the conclusion that there would be no significant impacts
from the modified ULSD project and, specifically, from the addition of SCR technology.
The trial court also found that the ULSD project had not been improperly segmented
because the SCAQMD prepared multiple CEQA documents to analyze the project.

The trial court entered judgment on June 29, 2006. This appeal followed.

6 Appellants initially filed an appeal before the Hearing Board, but later consented
to a dismissal of their claims with prejudice by reason of their pursuing the same claims
in superior court.
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DISCUSSION

Appellants’ two primary contentions are: (1) An EIR was required to evaluate the
ULSD project because substantial evidence supported a fair argument that the project
would have significant environmental impacts; and (2) the SCAQMD should have
applied Regulation XVII in evaluating the ULSD project. We agree with appellants that
the FND did not adequately analyze the potential significant impacts stemming from the
ULSD project’s NOx emissions, but conclude that the SCAQMD properly evaluated
other potential impacts and properly declined to apply Regulation XVII in issuing a

permit for the ULSD project.

l. The SCAQMD Abused Its Discretion in Concluding There Was No
Substantial Evidence to Support a Fair Argument That the ULSD Project Would
Have a Significant Environmental Impact.

A. CEQA Requirements and Standard of Review.

“CEQA is a comprehensive scheme designed to provide long-term protection to
the environment. [Citation.] In enacting CEQA, the Legislature declared its intention
that all public agencies responsible for regulating activities affecting the environment
give prime consideration to preventing environmental damage when carrying out their
duties. [Citations.] CEQA is to be interpreted “to afford the fullest possible protection to
the environment within the reasonable scope of the statutory language.” [Citation.]”
(Mountain Lion Foundation v. Fish & Game Com. (1997) 16 Cal.4th 105, 112.)

“The ‘heart of CEQA is the EIR, whose purpose is to inform the public and
government officials of the environmental consequences of decisions before they are
made. [Citations.] In general, an EIR must be prepared on any ‘project’ a public agency
intends to approve or carry out which ‘may have a significant effect on the environment.’
[Citations.]” (San Franciscans Upholding the Downtown Plan v. City and County of San
Francisco (2002) 102 Cal.App.4th 656, 687-688, fn. omitted.) As opposed to an EIR,
“[a] negative declaration is a written statement that briefly explains why a project will not

have a significant environmental impact and therefore will not require an EIR. [Citation.]
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A negative declaration is proper only if the agency determines based on an initial study
that there is no substantial evidence that the project may have a significant effect on the
environment. [Citations.]” (Mejia v. City of Los Angeles (2005) 130 Cal.App.4th 322,
330 (Mejia); see also Snarled Traffic Obstructs Progress v. City and County of San
Francisco (1999) 74 Cal.App.4th 793, 797 [“In an obvious sense, an EIR and a negative
declaration are the two sides of the same coin, the either/or options available to a public
agency considering a project”].)

Under CEQA and its related administrative regulations—generally referred to as
“Guidelines” (Guidelines) (Cal. Code Regs., tit. 14, 8 15001 et seq.)—*““a significant
effect on the environment” means a substantial, or potentially substantial, adverse change
in the environment.”” (Pocket Protectors v. City of Sacramento (2004) 124 Cal.App.4th
903, 927 & tn. 17 (Pocket Protectors); Pub. Resources Code, § 21068; see Guidelines,

8 15382.) “The determination of whether a project may have a significant effect on the
environment calls for careful judgment on the part of the public agency involved, based
to the extent possible on scientific and factual data. An ironclad definition of significant
effect is not always possible because the significance of an activity may vary with the
setting. For example, an activity which may not be significant in an urban area may be
significant in a rural area.” (Guidelines, § 15064, subd. (b).)

Generally, an EIR is required when “‘substantial evidence supports a fair
argument that a proposed project “may have a significant effect on the environment.”
[Citations.] ....” (Pocket Protectors, supra, 124 Cal.App.4th at p. 927; accord, Sierra
Club v. California Dept. of Forestry & Fire Protection (2007) 150 Cal.App.4th 370,
381.) “*Substantial evidence’ under CEQA ‘includes fact, a reasonable assumption
predicated upon fact, or expert opinion supported by fact.” (Pub. Resources Code,

§ 21080, subd. (e)(1).)” (Mejia, supra, 130 Cal.App.4th at p. 331.) “The Guidelines
define “substantial evidence’ as ‘enough relevant information and reasonable inferences
from this information that a fair argument can be made to support a conclusion, even
though other conclusions might also be reached. Whether a fair argument can be made

that the project may have a significant effect on the environment is to be determined by
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examining the whole record before the lead agency. Argument, speculation,
unsubstantiated opinion or narrative, evidence which is clearly erroneous or inaccurate,

or evidence of social or economic impacts which do not contribute to or are not caused by
physical impacts on the environment does not constitute substantial evidence.’
(Guidelines, 8 15384, subd. (a).)” (Mejia, supra, at p. 332; accord, Pocket Protectors,
supra, at p. 927.)

The fair argument test imposes low threshold for requiring the preparation of an
EIR and reflects a preference for resolving doubts in favor of environmental review.

(No Oil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 84; Mejia, supra, 130
Cal.App.4th at p. 332; Pocket Protectors, supra, 124 Cal.App.4th at p. 928; Architectural
Heritage Assn. v. County of Monterey (2004) 122 Cal.App.4th 1095, 1110.) “Application
of the “fair argument’ test is a question of law for our independent review. [Citations.]
We review the trial court’s findings and conclusions de novo [citations], and do not defer
to the agency’s determination [citation], except on ‘legitimate, disputed issues of
credibility’ [citations].” (Bowman v. City of Berkeley (2004) 122 Cal.App.4th 572, 580—
581; accord, Banker’s Hill, Hillcrest, Park West Community Preservation Group v. City
of San Diego (2006) 139 Cal.App.4th 249, 257; Gentry v. City of Murrieta (1995) 36
Cal.App.4th 1359, 1399-1400.)

As explained in more detail in Sierra Club v. County of Sonoma (1992) 6
Cal.App.4th 1307, 1317-1318: “A court reviewing an agency’s decision not to prepare
an EIR in the first instance must set aside the decision if the administrative record
contains substantial evidence that a proposed project might have a significant
environmental impact; in such a case, the agency has not proceeded as required by law.
[Citation.] Stated another way, the question is one of law, i.e., ‘the sufficiency of the
evidence to support a fair argument.” [Citation.] Under this standard, deference to the
agency’s determination is not appropriate and its decision not to require an EIR can be
upheld only when there is no credible evidence to the contrary. [Citation.]” (Accord,
Sierra Club v. California Dept. of Forestry & Fire Protection, supra, 150 Cal.App.4th at
p. 381.)
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In reviewing an agency’s decision, we “emphasize that the task of the judiciary is
not to question the wisdom of proceeding with a project. Our purpose in reviewing
environmental decisions is not to pass upon the correctness of a public entity’s
conclusions, but only upon the sufficiency of an EIR or negative declaration as an
informative document. [Citations.] In so doing, we look to see whether policymakers
have been adequately informed of the consequences of their decisions, and whether the
public has sufficient information to evaluate the performance of their elected officials.
[Citation.] As a result, we must be satisfied that the particular governmental agency
involved has fully complied with the procedural requirements of CEQA, because only in
this way ‘can a subversion of the important public purpose of CEQA be avoided. . . .’
[Citation.]” (Long Beach Sav. & Loan Assn. v. Long Beach Redevelopment Agency
(1986) 188 Cal.App.3d 249, 259.)

With these principles in mind, we turn to appellants’ contentions.

B. There Was Substantial Evidence That NOx Emissions from the Project
May Exceed the CEQA Significance Threshold.

Appellants first contend that an EIR was required because they presented a fair
argument that the ULSD project would have a significant impact on air quality, as there
was substantial evidence the project would generate operational NOx emissions
exceeding the CEQA threshold.” The SCAQMD and the Refinery have consistently and

successfully asserted that any increase in NOx emissions did not constitute a significant

7 Appellants frame the same argument in two ways. First, they contend that an EIR
was required because they presented substantial evidence in the form of expert testimony
that the ULSD project would generate NOx emissions exceeding the CEQA significance
threshold of 55 ppd. Second, they contend that an EIR was required because the
SCAQMD used an improper baseline—i.e., it did not include any emission increases
from existing equipment falling within permitted levels—to determine that any increase
in NOx emissions from the ULSD project were below the CEQA significance threshold.
But given that appellants’ expert calculated her emissions figures by including the use of
existing equipment as a project impact, appellants’ substantial evidence argument is
simply a restatement of its improper baseline argument.
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impact because the evidence showed that any estimate of projected increases fell within
the level of NOx emissions allowed by the Refinery’s RECLAIM permit. But the
undisputed evidence in the FND demonstrated that the Refinery’s NOx emission levels
have never approached the over 8,000 ppd set by the RECLAIM permit. By utilizing the
RECLAIM permit’s maximum figure as the baseline for the ULSD project, the
SCAQMD improperly calculated the baseline environmental setting on the basis of
“merely hypothetical conditions” as opposed to “realized physical conditions on the
ground.” (San Joaquin Raptor Rescue Center v. County of Merced (2007) 149
Cal.App.4th 645, 658 (San Joaquin Raptor Rescue Center).) Accordingly, the SCAQMD
abused its discretion by reaching its conclusion of no significant impact from NOx
emissions in a manner contrary to law.

1. Facts relating to NOx emission level calculations.

In the draft negative declaration, the SCAQMD concluded that the ULSD project
would generate no increase in operational NOx emissions.8 The draft negative
declaration did not include any information about the Refinery’s existing level of NOx
emissions; rather, it stated only that the ULSD project would result in a net reduction of
NOx emissions. On appellants’ behalf, Dr. Fox submitted comments to the draft negative
declaration in which she concluded that the ULSD project would generate approximately
560 ppd in NOx emissions from an increase in utilities necessary to support the increase
in hydrotreating to reduce the diesel sulfur content. Relying on Dr. Fox’s analysis,
appellants further commented that the SCAQMD’s conclusion that the ULSD project
would generate no NOx emissions employed an erroneous baseline, premised on the
improper assumption there would be no impact from the Refinery’s generating anything

below the maximum permitted level of NOx emissions.

8 The SCAQMD further concluded that the ULSD project would generate an
increase of 74.12 ppd of NOx emissions during construction, which fell below the CEQA
significance threshold of 100 ppd.
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The FND presented slightly higher NOx emissions calculations, acknowledging
that the ULSD project would generate an increase of 8.9 ppd of NOx emissions from an
increase in delivery trucks to deliver additional catalyst—a figure below the CEQA
significance threshold of 55 ppd. Responding to appellants’ improper baseline argument,
the SCAQMD for the first time explained that the Refinery operated pursuant to a
RECLAIM permit and that it had relied on the permit conditions to calculate the baseline
for the ULSD project. Thus, for NOx emissions from non-RECLAIM sources—e.g.,
delivery trucks—the baseline focused on the specific equipment to be added or modified:
“The emissions baseline for new equipment . . . is considered ‘zero,” and all emissions
associated with such new equipment are considered emission increases resulting from the
proposed project.” For NOx emissions from RECLAIM sources, the SCAQMD used a
baseline setting based on the emissions levels allowed by the RECLAIM permit. The
FND summarized: “For both RECLAIM sources and non-RECLAIM sources, where the
project will simply result in increased utilization of existing equipment, and the
equipment will remain within the operating parameters specified in previously issued
permits, emission calculations were not presented in the Negative Declaration. This is
because no discretionary approval is required for the increased utilization, and because
the baseline emissions and the post-project emissions are the same, that is, they are both
the permitted emissions.”

Addressing the calculations rendered by Dr. Fox, the SCAQMD concluded that
even if accurate levels of increased utilization of existing equipment were excluded from
the baseline, any increases would remain below the level of significance. More
specifically, the SCAQMD calculated that, at worst, the ULSD project would involve
increased utilization of the oldest boiler at the Refinery, the existing hydrogen plant and
the existing electrical generation equipment, all of which together would result in
increased NOx emissions of approximately 456 ppd. Calculating the baseline as the
Refinery’s initial RECLAIM allocation of 8,318 ppd of NOx added to the CEQA
significance threshold of 55 ppd, the SCAQMD reasoned that any emission level below

8,373 ppd would not be considered significant. Because the emissions associated with
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increased utilization of existing equipment (456 ppd), coupled with the Refinery’s
existing RECLAIM allocation (2,343 ppd), fell well below the 8,373 ppd level, the
SCAQMD concluded that emissions would remain less than significant even under
appellants’ methodology.

2. Legal principles governing the determination of the baseline
environmental setting.

“Before the impacts of a project can be assessed and mitigation measures
considered, an EIR must describe the existing environment. It is only against this
baseline that any significant environmental effects can be determined. (Guidelines,

88 15125, 15126.2, subd. (a).)” (County of Amador v. El Dorado County Water Agency
(1999) 76 Cal.App.4th 931, 952.) According to Guidelines section 15125,

subdivision (a): “An EIR must include a description of the physical environmental
conditions in the vicinity of the project, as they exist at the time the notice of preparation
Is published, or if no notice of preparation is published, at the time environmental
analysis is commenced, from both a local and regional perspective. This environmental
setting will normally constitute the baseline physical conditions by which a lead agency
determines whether an impact is significant. The description of the environmental setting
shall be no longer than is necessary to an understanding of the significant effects of the
proposed project and its alternatives.” (See also Fat v. County of Sacramento (2002) 97
Cal.App.4th 1270, 1280-1281 [addressing the adequacy of the baseline in a negative
declaration as opposed to an EIR].)

In San Joaquin Raptor Rescue Center, supra, 149 Cal.App.4th 645, the court
highlighted the varying approaches to the determination of a project’s baseline, stating:
“Although the baseline environmental setting must be premised on realized physical
conditions on the ground, as opposed to merely hypothetical conditions allowable under
existing plans [citations], established levels of a particular use have been considered to be
part of an existing environmental setting. [Citations.] ‘Environmental conditions may
vary from year to year and in some cases it is necessary to consider conditions over a

range of time periods.” [Citation.]” (Id. at p. 658.) There, the question was whether the
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impacts from a mine expansion project should be measured against a baseline of a four-
year average of mine operations (240,000 tons per year) or against the level of permitted
mine operations (100,00 tons per year). (Ibid.) Although the court ultimately concluded
that the EIR was inadequate because it failed to identify the baseline assumptions
employed for assessing impacts, it reasoned that substantial evidence supported using
established mine operations as the baseline. (Id. at pp. 658-659.) Reiterating the
principle that “established usage of the property may be considered to be part of the
environmental setting,” the court found that evidence of the mine’s production average
established such use, whereas the evidence of the more restrictive permit was not part of
the record. (Id. at p. 659.)

Applying established usage to determine a baseline environmental setting is not a
new concept. In Environmental Planning & Information Council v. County of EI Dorado
(1982) 131 Cal.App.3d 350 (EPIC), the court held that two EIRs prepared for the
“Greenstone” and “Camino-Fruitridge” area plans were inadequate because they
compared the environmental impact of those plans to the existing general plan rather than
to the existing environment. For example, the Greenstone area plan EIR represented that
the plan resulted in a reduction of the population holding capacity from over 70,000
persons to 5,800, and that such a reduction in density would thus result in no unfavorable
impact on air quality. (ld. at p. 356.) Similarly, the EIR and supplemental EIR for the
Camino-Fruitridge area plan provided: “‘The proposed plan establishes a population
holding capacity of 22,440 while the existing plan provides a population holding capacity
of 63,600. A substantial population reduction is then realized.” . ... ‘Intutively [sic] a
population reduction of 65% would decrease any potential impacts by the same
percentage.”” (ld. at p. 357.) The court explained why the EIRs’ comparisons to the
general plan failed to evaluate the area plans’ impacts: “The comparisons, however, are
illusory, for the current populations of those areas are approximately 3,800 for the
Camino-Fruitridge area and 418 for the Greenstone area. The proposed plans actually
call for substantial increases in population in each area rather than the illusory decreases

from the general plan.” (Id. at p. 358.) The court concluded that both EIRs were
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insufficient as informative documents because they failed to consider the impacts that
each area plan would have on the environment in its current state. (ld. at pp. 357-358.)

Relying on EPIC, the court in City of Carmel-by-the-Sea v. Board of Supervisors
(1986) 183 Cal.App.3d 229 (City of Carmel), superseded by statute on other grounds as
recognized in People ex rel. Brown v. Tehama County Bd. of Supervisors (2007) 149
Cal.App.4th 422, 450, similarly concluded that whether a project may have a significant
impact should be determined by comparing the project to the existing physical
environment, not to what is possible under existing zoning. There, a hotel that was
subject to a land use plan (LUP) permitting the development of up to 75 residential units
on the site (Mission Ranch) sought rezoning of its property to permit continued use of the
hotel and future residential development. (City of Carmel, supra, at pp. 233-234.)
Although the rezoning application generated controversy concerning its scope and its
Impact on adjacent wetlands, the county prepared a negative declaration to address the
impact of the rezoning. (ld. at p. 234.) The appellate court affirmed the trial court’s
order setting aside the rezoning decision, concluding that there was substantial evidence
that the rezoning may have significant impacts. (Id. at pp. 241, 245.) Importantly, in
reaching this conclusion the court expressly rejected the argument that no significant
impacts could result because the maximum number of units allowed under the rezoning
would be 65, which was less than the 75 units already allowed under the LUP. The court
explained: “In assessing the impact of the rezoning, it is only logical that the local
agency examine the potential impact on the existing physical environment. The rezoning
designation sought by Mission Ranch includes uses which do not presently exist and
which would significantly expand the present resort hotel use. This is the effect which
must be analyzed. A comparison between what is possible under the LUP and what is
possible under the rezoning bears no relation to real conditions on the ground.” (Id. at
p. 246.)

Indeed, multiple cases have held that CEQA requires that a proposed project must
be evaluated by comparing the impacts of the project to the existing physical

environment. (E.g., Woodward Park Homeowners Assn., Inc. v. City of Fresno (2007)
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150 Cal.App.4th 683, 693, 707-710 (Woodward Park) [EIR for proposed office and retail
project held inadequate where it compared impacts of project—including NOx
emissions—to the office and retail development that could be built under existing zoning,
not to the existing physical condition of the property]; Fat v. County of Sacramento,
supra, 97 Cal.App.4th at pp. 1280-1281 [approval of negative declaration for proposed
project upheld where impacts measured against actual physical condition of the property,
despite that it had developed beyond what was allowed by permit]; Save Our Peninsula
Committee v. Monterey County Bd. of Supervisors (2001) 87 Cal.App.4th 99, 118-128
(Save Our Peninsula) [EIR for proposed residential development held inadequate where
baseline water use figures were based on assumptions about water use that were
unsupported by either existing conditions or evidence of historical use]; cf. Christward
Ministry v. Superior Court (1986) 184 Cal.App.3d 180, 190 [CEQA review required for
amendment to general plan to add a waste management facility even though such a
facility may have been allowed under a special use permit; “the local agency is required
to compare the newly authorized land use with the actually existing conditions,” not with
“hypothetically permitted facilities” that did not exist].) Succinctly summarized, these
cases stand for the principle that “[a] baseline figure must represent an environmental
condition existing on the property prior to the project.” (Save Our Peninsula, supra, at

p. 123.)

Another line of cases, however, appears to hold that permitted conditions
constitute an appropriate baseline by which to measure a proposed project’s
environmental impacts. In Fairview Neighbors v. County of Ventura (1999) 70
Cal.App.4th 238 (Fairview Neighbors), the EIR measured the traffic impacts from
proposed modifications to a mining facility against the traffic levels allowed under an
existing conditional use permit. Rejecting a challenge that the EIR should have measured
the project’s impacts against actual, existing traffic levels, the court found that “[t]he
instant EIR appropriately assumes the existing traffic impact level to be the traffic
generated when the mine operates at full capacity pursuant to the entitlement previously

permitted by CUP-1328, as extended by the compliance agreement.” (ld. at
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pp. 242-243.) The court added that comparing the effects of the project against actual
traffic figures would have been misleading because the mining operation’s traffic flow
fluctuated greatly over time based on varying levels of demand, production and other
factors. (Id. at p. 243.) The court in Benton v. Board of Supervisors (1991) 226
Cal.App.3d 1467, 1473, 1476 (Benton), also concluded that the impacts of a modified
proposal for a winery should be measured against a winery that had already been
approved and permitted. Likewise, in Committee for a Progressive Gilroy v. State Water
Resources Control Bd. (1987) 192 Cal.App.3d 847, 863 (Gilroy), the court held that an
EIR was not required to evaluate the impacts of restoring a wastewater treatment
facility’s capacity to previously permitted levels.

A common and critical feature among the three foregoing cases was prior
environmental review. In Benton, supra, 226 Cal.App.3d 1467, the court noted that the
project under review was merely a modification of a project which had already been
approved following environmental review and expressly distinguished EPIC and City of
Carmel on the ground that those cases did not involve projects which had undergone
earlier, final CEQA review. (Benton, supra, at p. 1477, fn. 10.) The court in Fairview
Neighbors, supra, 70 Cal.App.4th at page 242, cited Benton in highlighting the fact that
the project which constituted the baseline had already undergone environmental review.
And in Gilroy, supra, 192 Cal.App.3d 847, the court ruled not only that prior CEQA
review was relevant to the determination of the baseline, but also that the reestablishment
of a requirement previously approved under CEQA did not constitute a “project” subject
to environmental review. (ld. at p. 863 [“The reestablishment of discharge requirements
within previously approved levels is merely a separate governmental approval of the

original project and does not itself constitute a new project under CEQA™].)°

9 Though the SCAQMD and the Refinery cite Bloom v. McGurk (1994) 26
Cal.App.4th 1307 as authority among this line of cases, that case did not address the
determination of a baseline environmental setting. There, the court held a medical waste
facility that sought permit renewal without any change in its operations was categorically
exempt from CEQA. (Bloom v. McGurk, supra, at pp. 1314-1316.) The court also held
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Reconciling the two lines of authority, we conclude that a project’s baseline is
normally comprised of the existing environmental setting—not what is hypothetically
allowed pursuant to existing zoning or permitted plans. Where prior environmental
review has occurred, though, the existing environmental setting may include what has
been approved following CEQA review. The City of Carmel court clarified this
distinction, responding to the argument that an EIR for the proposed development would
be duplicative, since the scope of the project was already permitted by the LUP. (City of
Carmel, supra, 183 Cal.App.3d at pp. 252-253.) The court noted that environmental
review was necessary to address the specific effects arising from the proposed project and
importantly cautioned that “[t]he fact that County was following state law by conforming
zoning to the LUP (Gov. Code, 8 65860) does not by itself excuse preparation of
appropriate environmental documents.” (ld. at pp. 247, 253.)

3. The SCAQMD abused its discretion by comparing the ULSD
project’s NOx emissions impacts to the maximum RECLAIM permit emission level.

In the FND, the SCAQMD relied on Benton and Fairview Neighbors in explaining
its baseline calculations, stating “case law has held that the actual physical environment
includes that which the operator has a legal right to build and operate under permits
which have already been issued.” Elaborating on its selection of the baseline as the
maximum level of emissions allowed by the RECLAIM permit, the SCAQMD further
explained: “For both RECLAIM sources and non-RECLAIM sources, where the project
will simply result in increased utilization of existing equipment, and the equipment will

remain within the operating parameters specified in previously issued permits, emission

that no EIR was required because the facility was not increasing its permitted capacity.
(Id. at pp. 1316-1317.) That ruling did not hinge on any finding that the facility’s
permitted capacity constituted its baseline; rather, the evidence showed that the facility
had consistently operated below its permit level, thereby rendering inapplicable Public
Resources Code section 21151.1, subdivision (a)(1)(A)(ii), which provided that an EIR
was necessary for a project involving ““[t]he expansion of an existing facility which
burns hazardous waste which would increase its permitted capacity by more than

10 percent.”” (Bloom v. McGurk, supra, at p. 1316.)
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calculations were not presented in the Negative Declaration. This is because no
discretionary approval is required for the increased utilization, and because the baseline
emissions and the post-project emissions are the same, that is, they are both the permitted
emissions.” In other words, the SCAQMD calculated the baseline level of NOx
emissions for the ULSD project as over 8,000 ppd, because that is the level allowed by
the RECLAIM permit. In the alternative, the SCAQMD asserted that even if emission
increases associated with existing equipment were not included as part of the baseline,
they would remain less than significant because they would not exceed the RECLAIM
permit levels. Thus, even the SCAQMD’s worst case of 456 ppd of NOx emissions
would not trigger environmental review because those emissions would remain well
below the permitted level of over 8,000 ppd.

We conclude that both of the SCAQMD’s positions are flawed. The increased use
of existing equipment must be evaluated as part of the project, not part of the baseline.
Moreover, the SCAQMD’s own estimates of the emissions resulting from that increased
use constituted substantial evidence that the ULSD project may have a significant impact
on the environment, as the emissions exceeded the CEQA significant threshold.

a. The increased use of existing equipment must be evaluated
as part of the ULSD project, not part of the baseline.

According to CEQA, a “project” includes “an activity which may cause either a
direct physical change in the environment, or a reasonably foreseeable indirect physical
change in the environment,” and which includes an activity supported in whole or in part
by a public agency. (Pub. Resources Code, § 21065.) The Guidelines confirm that
“*[p]roject’ means the whole of an action, which has a potential for resulting in either a
direct physical change in the environment, or a reasonably foreseeable indirect physical
change in the environment.” (Guidelines, § 15378, subd. (a).) The term “*“[p]roject” is
given a broad interpretation in order to maximize protection of the environment.’
[Citation.]” (Lighthouse Field Beach Rescue v. City of Santa Cruz (2005) 131
Cal.App.4th 1170, 1180; accord, Friends of the Sierra Railroad v. Tuolumne Park &
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Recreation Dist. (2007) 147 Cal.App.4th 643, 653 [“CEQA’s conception of a project is
broad].)

Guided by these principles, we conclude that any environmental review of the
ULSD project must encompass the increased use of existing equipment outlined in the
FND, including the increased utilization of existing steam generation equipment,
hydrogen plant production and electrical generation equipment. The circumstances here
are akin to those in San Joaquin Raptor Rescue Center, supra, 149 Cal.App.4th 645,
where the court found that an EIR inadequately analyzed the impact of a mining
operation on the groundwater supply “because it fails to take into account and analyze the
impact of substantially increased levels of production at the mine. ... The conclusion in
the EIR that water consumption will remain at current baseline levels, even after
production is dramatically increased . . . is not supported by substantial evidence or
reasoned analysis.”10 (ld. at p. 662; see also Lighthouse Field Beach Rescue v. City of
Santa Cruz, supra, 131 Cal.App.4th at pp. 1196-1197 [“nothing in the baseline concept
excuses a lead agency from considering the potential environmental impacts of increases
in the intensity or rate of use that may result from a project”].)

We cannot agree with the SCAQMD’s and the trial court’s conclusion that
increased emissions from existing equipment must be considered part of the baseline
because those emissions would be allowed by the RECLAIM permit. As discussed
above, courts have accepted a baseline environmental setting premised on permitted
levels where the permits were the result of prior environmental review. (See Fairview
Neighbors, supra, 70 Cal.App.4th at p. 242; Benton, supra, 226 Cal.App.3d at p. 1477,

10 We note that the SCAQMD’s April 1993 CEQA Air Quality Handbook
(Handbook), excerpts of which are part of the administrative record, similarly describes
operational emissions from a project as including those which “result from natural gas
combustion and the use of electricity and equipment for manufacturing processes” and
provides that the SCAQMD should endeavor to quantify all operation-related emissions
from a project, including “emissions from area sources (pool heaters, water heaters,
boilers) .. ..”
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fn. 10; Gilroy, supra, 192 Cal.App.3d at p. 863.) Here, in contrast, there was no evidence
that the impacts from the existing equipment that would be utilized as part of the ULSD
project had ever been subject to environmental review. Rather, the record demonstrated
that two of the four boilers that would serve as part of the steam generating equipment
were constructed before the enactment of CEQA and thus had never undergone review.
Though the other two boilers were constructed after CEQA, nothing in the FND indicated
that they had been subject to environmental review. The cogeneration unit, which was
also a part of the steam generating equipment for the ULSD project, was subject to
CEQA review in 1987 and 1996, but the FND failed to apportion the emissions generated
by that unit from those generated by equipment which had never been reviewed. There is
thus no way to ascertain how much of the ULSD project’s 456 ppd of NOx emissions
would be generated by equipment never subject to CEQA review.

In view of the absence of prior environmental review, we are guided by the
general rule that the baseline environmental setting must be premised on actual physical
conditions on the ground, as opposed to merely hypothetical conditions allowable under
existing plans or permits. (San Joaquin Raptor Rescue Center, supra, 149 Cal.App.4th at
p. 658; accord, Save Our Peninsula, supra, 87 Cal.App.4th at p. 123; City of Carmel,
supra, 183 Cal.App.3d at p. 246.) According to the FND, the Refinery’s NOx emissions
did not approach the RECLAIM permit’s upper limit of 8,318 ppd. Rather, the
Refinery’s NOx emissions during the period 1999 to 2003 ranged from a low of
3,249 ppd in 2001 to 2002, to a high of 4,592 ppd in 1999 to 2000. During the most
recently period reported—2002 to 2003—the Refinery’s NOx emissions averaged
3,567 ppd. The SCAQMD should have utilized these figures, as opposed to the
maximum emissions figure allowed by the RECLAIM permit, as the ULSD project’s
baseline for NOx emissions.

We find no merit to the SCAQMD’s assertion that, at a minimum, it had discretion
to employ a different baseline than the actual conditions at the Refinery. (See Woodward
Park, supra, 150 Cal.App.4th at p. 710 [“The proposition that an agency sometimes can

choose a baseline other than existing physical conditions is implicit in the Guideline’s
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statement that existing physical conditions are ‘normally’ the baseline”].) We do not find
that the RECLAIM program or the policies behind it warrant the SCAQMD’s employing
a baseline that “bears no relation to real conditions on the ground.” (City of Carmel,
supra, 183 Cal.App.3d at p. 246.) In the FND, the SCAQMD asserted that the
RECLAIM program sufficiently addressed any impact arising from the use of existing
equipment and that the program’s NOx emission level should serve as the ULSD
project’s baseline “because—regardless of the number of pieces of equipment at a
RECLAIM facility or the variability of operation and emissions from each—the facility
always must ensure that it operates within its allocation, or purchase RECLAIM trading
credits from other RECLAIM facilities that have reduced their emissions.” In view of the
RECLAIM program’s emissions allocation method, the SCAQMD reasoned that “the
baseline emissions and the post-project emissions are the same, that is, they are both the
permitted emissions.”

The problem with the SCAQMD’s comparison is that it is illusory. While the
maximum NOXx emissions permitted under the RECLAIM program will remain the same
both before and after the ULSD project, the FND demonstrated that the RECLAIM
permit emission level was approximately twice the level of the Refinery’s actual
emissions during the four years preceding the inception of the ULSD project. In
Woodward Park, supra, 150 Cal.App.4th 683, the city similarly endeavored to choose a
baseline based on “hypothetical conditions” allowable under a general plan, and the court
held that the city lacked discretion to employ a baseline other than existing physical
conditions. (ld. at p. 710.) Explaining why a public agency lacks discretion under such
circumstances, the court in City of Carmel, supra, 183 Cal.App.3d at page 246, observed
that using the maximum number of units allowed under a plan of development as the
baseline for a project was misleading and obscured the fact that the proposed project
“actually calls for substantial increases in population rather than illusory decreases.”
Here, too, employing a baseline figure premised on emission levels that far exceed the
Refinery’s actual emissions is misleading and subverts full consideration of the actual

impacts that will result from the ULSD project. As in Woodward Park, “[t]here was no
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reason here why the usual rule requiring the baseline to be the existing physical
environment would not apply.” (Woodward Park, supra, at p. 710.)

Nor does the fact that the ULSD project is intended to benefit the environment
justify the SCAQMD’s employing a heightened baseline to assess the project’s impacts.
As aptly stated in California Farm Bureau Federation v. California Wildlife
Conservation Bd. (2006) 143 Cal.App.4th 173, 196: “‘[I]t cannot be assumed that
activities intended to protect or preserve the environment are immune from
environmental review. [Citations.]’ [Citations.] There may be environmental costs to an
environmentally beneficial project, which must be considered and assessed.” The
Refinery’s existing physical environmental setting should have been utilized as the
ULSD project’s baseline for ascertaining the impact of increased NOx emissions.11

b. Substantial evidence supported a fair argument that the
ULSD project may have significant impacts in terms of NOx emissions.

On appellants’ claim that an EIR rather than a negative declaration should have
been prepared, we “look to see if there was substantial evidence to support the agency’s
conclusion it could not be “fairly argued’ the project would have a significant
environmental impact. [Citation.] If there is no substantial evidence to support the
agency'’s conclusion a fair argument cannot be made that the project will have a
significant environmental impact, then the agency’s action in adopting a negative

declaration amounts to an abuse of discretion by the agency and a failure to proceed in a

11 In the SND, the SCAQMD modified its NOx emissions calculations to account for
the addition of SCR technology, reasoning that NOx emissions from both an existing
heater and a replacement charge heater would be reduced. Applying an 8.9 ppd NOx
emission level for the ULSD project, the SND calculated that NOx emissions would be
reduced by 6 ppd assuming an average firing rate and 20 ppd assuming a maximum firing
rate. These calculations, however, remained premised on the assumption that NOx
emission levels from existing equipment should be considered as part of the baseline and
thus did not account for the balance of over 400 ppd of NOx emissions resulting from
increased equipment use necessary for the ULSD project.
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manner required by law. [Citation.]” (Christward Ministry v. Superior Court, supra, 184
Cal.App.3d at p. 187.)

Above, we concluded that substantial evidence did not support the SCAQMD’s
position that appellants failed to make a fair argument that the NOx emissions from the
ULSD project may be significant because emissions from existing equipment should not
be considered part of the baseline. We similarly conclude that substantial evidence did
not support the SCAQMD’s alternative position that NOx emissions would be
insignificant because, even absent their inclusion in the project’s baseline, they would
remain below the significance threshold allowed by a combination of the RECLAIM
permit and the CEQA significance threshold.

The Guidelines provide: “Each public agency is encouraged to develop and
publish thresholds of significance that the agency uses in the determination of the
significance of environmental effects. A threshold of significance is an identifiable
quantitative, qualitative or performance level of a particular environmental effect, non-
compliance with which means the effect will normally be determined to be significant by
the agency and compliance with which means the effect normally will be determined to
be less than significant.” (Guidelines, 8 15064.7, subd. (a).) Stated another way, “[a]
‘threshold of significance’ for a given environmental effect is simply that level at which
the lead agency finds the effects of the project to be significant; the term may be defined
as a quantitative or qualitative standard, or set of criteria, pursuant to which the
significance of a given environmental effect may be determined. Adopting thresholds of
significance promotes consistency, efficiency, and predictability in deciding whether to
prepare an EIR.” (Communities for a Better Environment v. California Resources
Agency (2002) 103 Cal.App.4th 98, 110-111, fns. omitted (Communities for a Better
Environment).) Nonetheless, an agency may not apply a threshold of significance in a
manner that precludes consideration of other substantial evidence demonstrating that
there may be a significant effect on the environment. (Mejia, supra, 130 Cal.App.4th at

p. 342; Communities for a Better Environment, supra, at p. 114.)
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Pursuant to Guidelines section 15064.7, the SCAQMD has adopted a significance
threshold of 55 pdd for NOx emissions. In its responses to appellants’ comments in the
FND, the SCAQMD explained why it calculated the NOx significance threshold for the
ULSD project differently from what the Handbook provides: “Air quality impacts for a
RECLAIM facility are considered to be significant if the incremental mass daily
emissions of NOx or SOx from sources regulated under the RECLAIM permit, when
added to the allocation for the year in which the project will commence operations, will
be greater than the facility’s initial 1994 allocation (including non-tradable credits) plus
the increase established in the SCAQMD Air Quality Handbook for that pollutant
(55 pounds per day (lbs/day) for NOx and 150 Ibs/day for SOx).” Applying this formula,
the SCAQMD calculated that NOx emissions falling below 8,373 ppd would be
insignificant. The 8,373 ppd figure was comprised of the Refinery’s 1994 RECLAIM
allocation (8,318 ppd) and the CEQA significance threshold (55 ppd).

We cannot countenance the SCAQMD'’s construction of this significance
threshold for a RECLAIM facility. The SCAQMD itself demonstrated the dramatic
impact of this calculation taken to its logical conclusion. When it applied its 2003/2004
allocations for NOx emissions of 2,343 ppd, the SCAQMD conceded that under its
“RECLAIM CEQA significance thresholds” “emission increases up to 6,000 Ibs/day of
NOXx . .. would be less than significant.” Effectively, the SCAQMD’s construing the
RECLAIM permit level as the significance threshold would amount to a RECLAIM
facility having a categorical exemption from CEQA. But given that the Legislature has
already specified the types of projects and actions which are exempt from CEQA
(Pub. Resources Code, 8§ 21080, 21084), we are not at liberty to provide an additional
exception for RECLAIM facilities. (Sierra Club v. State Bd. of Forestry (1994) 7 Cal.4th
1215, 1230 [relying on the principle of statutory construction that “if exemptions are
specified in a statute, we may not imply additional exemptions unless there is a clear
legislative intent to the contrary,” court rejected assertion that timber harvesting was
exempt from CEQA, as the Legislature had not included that activity within any of

CEQA’s statutory exemptions]; see also San Francisco Unified School Dist. v. San
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Francisco Classroom Teachers Assn. (1990) 222 Cal.App.3d 146, 149 [“[A] court
engaged in statutory construction cannot create exceptions, contravene plain meaning,
insert what is omitted, omit what is inserted, or rewrite the statute™].)

Rather, we are guided by the reasonable approach to applying CEQA significance
thresholds discussed in County Sanitation Dist. No. 2 v. County of Kern (2005) 127
Cal.App.4th 1544 (County Sanitation Dist. No. 2). There, the court questioned whether
under the fair argument test there was a reasonable likelihood that the implementation of
a project’s “reasonably foreseeable disposal alternatives created a reasonable possibility
of a significant effect on the environment.” (Id. at p. 1587.) The evidence showed that
hauling biosolid waste to an acceptable remote location approximately 45 miles from the
project would generate 63 ppd of NOx emissions. (ld. at p. 1588.) Because that level of
emissions exceeded the significance threshold of 55 ppd established by the San Joaquin
Valley Unified Air Pollution District, the court concluded that the fair argument test
supported the preparation of an EIR because the evidence showed that NOx emissions
would have a significant adverse impact on air quality. (Ibid.)

In this case, the SCAQMD conceded that the ULSD project would generate a best
case of 237 ppd of additional NOx emissions and a worst case of 456 ppd of NOx
emissions—figures ranging from approximately 400 to 900 percent of the CEQA
significance threshold of 55 ppd. Guided by the holding in County Sanitation Dist. No. 2
that emissions exceeding the public agency’s significance threshold by less than
15 percent supported a reasonable inference of a significant adverse impact on the
environment, we must conclude that the record here supported fair argument that the
ULSD project’s NOx emissions may have a significant effect on air quality.
Consequently, the SCAQMD abused its discretion in preparing a negative declaration
instead of an EIR for the ULSD project. (Mejia, supra 130 Cal.App.4th at p. 332; Pocket
Protectors, supra, 124 Cal.App.4th at p. 928; Christward Ministry v. Superior Court,
supra, 184 Cal.App.3d at p. 197.)
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4. The SCAQMD abused its discretion by failing to consider
whether the ULSD project’s NOx emission levels were cumulatively considerable.

The SCAQMD concluded in the FND that the ULSD project had no potential for
cumulative adverse environmental impacts on air quality. It reached this conclusion on
the ground that the individual emissions from the ULSD project fell below the CEQA
significance thresholds. But because the SCAQMD’s emissions calculations erroneously
failed to account for increases from existing equipment, the SCAQMD likewise
inadequately examined the cumulative effect of the project’s emissions on air quality.

The CEQA Guidelines define cumulative impacts as “two or more individual
effects which, when considered together, are considerable or which compound or
increase other environmental impacts.” (Guidelines, § 15355.) “When assessing whether
a cumulative effect requires an EIR, the lead agency shall consider whether the
cumulative impact is significant and whether the effects of the project are cumulatively
considerable. An EIR must be prepared if the cumulative impact may be significant and
the project’s incremental effect, though individually limited, is cumulatively
considerable. ‘Cumulatively considerable’ means that the incremental effects of an
individual project are significant when viewed in connection with the effects of past
projects, the effects of other current projects, and the effects of probable future projects.”
(Guidelines, §8 15064, subd. (h)(1); see Pub. Resources Code, § 21083, subd. (b)(2).)

The need to consider the environmental impact of a project in conjunction with
probable future projects stems from the fact that “consideration of the effects of a project
or projects as if no others existed would encourage the piecemeal approval of several
projects that, taken together, could overwhelm the natural environment and disastrously
overburden the man-made infrastructure and vital community services. This would
effectively defeat CEQA’s mandate to review the actual effect of the projects upon the
environment.” (Las Virgenes Homeowners Federation, Inc. v. County of Los Angeles
(1986) 177 Cal.App.3d 300, 306.) For this reason, appellate courts have established that

the relevant question’ in a cumulative impacts analysis “is not how the effect of the

project at issue compares to the preexisting cumulative effect, but whether “any

36



additional amount’ of effect should be considered significant in the context of the
existing cumulative effect.” (Communities for a Better Environment, supra, 103
Cal.App.4th at p. 120, fn. omitted; see also Los Angeles Unified School Dist. v. City of
Los Angeles (1997) 58 Cal.App.4th 1019, 1025; Kings County Farm Bureau v. City of
Hanford (1990) 221 Cal.App.3d 692, 718.)

Here, appellants proffered substantial evidence supporting a fair argument that the
ULSD project may have a significant cumulative effect on air quality. Dr. Fox calculated
that the operational NOx emissions from past, present and future projects in the vicinity
of the ULSD project totaled 8,559 ppd—a figure well over the 55 ppd CEQA
significance threshold and one exceeding even the SCAQMD’s combined RECLAIM and
CEQA significance threshold of 8,383 ppd. Notably, the projects that Dr. Fox listed—
which included projects at the Refinery—were those that SCAQMD identified in its
cumulative impacts analysis in a December 2003 draft environmental impact report for
the Paramount Refinery’s Clean Fuels Project. In contrast to the report prepared for the
Paramount project, the FND contained no cumulative impacts analysis. Where an EIR
similarly failed to address “whether any additional amount of traffic noise should be
considered significant in light of the serious nature of the traffic noise problem already
existing around the schools,” the court in Los Angeles Unified School Dist. v. City of Los
Angeles, supra, 58 Cal.App.4th at page 1025 found the document patently inadequate.
Likewise, by failing to conduct any cumulative impacts analysis, the SCAQMD failed to
proceed in the manner required by law and abused its discretion. (See Joy Road Area
Forest & Watershed Assn. v. California Dept. of Forestry & Fire Protection (2006) 142
Cal.App.4th 656, 676.)

In response to appellants’ comments to the FND, the SCAQMD offered several
reasons why it was not required to prepare a cumulative impacts analysis, none of which
we find persuasive. First, relying its calculation of 8.9 ppd of NOx emissions resulting
from the ULSD project, the SCAQMD asserted that no cumulative impacts analysis was
required because the project, alone, did not have any significant environmental effect. It

buttressed this argument with figures from the SND showing that the project would
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actually result in a net decrease of NOx emissions when considered together with the
development of SCR technology at the Carson plant. This argument failed to consider
emissions from existing equipment at either the Wilmington or the Carson plant. While
we are mindful of the admonition in Communities for a Better Environment, supra, 103
Cal.App.4th at page 120, that the law does not provide “that any additional effect in a
nonattainment area for that effect necessarily creates a significant cumulative impact,”
we note that even with the addition of SCR technology potential NOx emissions from the
ULSD project exceeded 400 ppd. (Compare Leonoff v. Monterey County Bd. of
Supervisors (1990) 222 Cal.App.3d 1337, 1358 [lack of cumulative impacts analysis
proper where “zero” environmental effects were expected from the project under study].)

The SCAQMD also criticized the geographic range of the projects identified in
Dr. Fox’s cumulative impacts analysis, noting that the Paramount Refinery was 13 miles
from the Wilmington plant and that other projects in the Paramount area were also
sufficiently distant from the ULSD project to avoid cumulative impacts. But the
SCAQMD’s comments failed to indicate what geographic area it did consider in finding
no cumulative impacts and also failed to explain why the Refinery’s projects fell within
the relevant geographic area for the Paramount Refinery’s cumulative impacts analysis
but the converse was not true. (See Guidelines, § 15130, subd. (b)(3) [in connection with
the preparation of an EIR “[l]ead agencies should define the geographic scope of the area
affected by the cumulative effect and provide a reasonable explanation for the geographic
limitation used™].)

Finally, the SCAQMD asserted that the Guidelines did not require the preparation
of a cumulative impacts analysis. It quoted a portion of section 15064, subdivision (h)(3)
of the Guidelines, which states: “A lead agency may determine that a project’s
incremental contribution to a cumulative effect is not cumulatively considerable if the
project will comply with the requirements in a previously approved plan or mitigation
program which provides specific requirements that will avoid or substantially lessen the
cumulative problem (e.g., water quality control plan, air quality plan, integrated waste

management plan) within the geographic area in which the project is located. Such plans
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or programs must be specified in law or adopted by the public agency with jurisdiction
over the affected resources through a public review process to implement, interpret, or
make specific the law enforced or administered by the public agency.”

While the ULSD project was designed to comport with the control measures
identified in the AQMP that would facilitate compliance with state and federal diesel fuel
requirements, the evidence nonetheless showed that the ULSD project may have a
significant cumulative effect on air quality. Under these circumstances, we must apply
the unquoted balance of the relevant Guidelines section, which provides: “If there is
substantial evidence that the possible effects of a particular project are still cumulatively
considerable notwithstanding that the project complies with the specified plan or
mitigation program addressing the cumulative problem, an EIR must be prepared for the
project.” (Guidelines, § 15064, subd. (h)(3).) Because the issue here, however, involves
the SCAQMD’s failure to conduct any cumulative impacts analysis, the concluding,
mandatory provision of Guidelines section 15064, subdivision (h)(3) does not yet come
into play. In a comparable situation, where an agency failed to consider the cumulative
effects of an improperly-defined project, the court in Citizens Assn. for Sensible
Development of Bishop Area v. County of Inyo (1985) 172 Cal.App.3d 151, 167,
explained that a court may not independently assess omitted material by determining
whether its consideration would have affected the lead agency’s decision. Thus “we
cannot exercise our independent judgment on whether the ultimate decision of the lead
agency would have been different had CEQA been properly implemented because such a
decision is for the discretion of the agency. [Citations.]” (Id. at pp. 167-168.) The
ultimate decision of whether the ULSD project’s cumulative NOx emissions impacts
necessitate an EIR rests first with the SCAQMD, following an adequate analysis of such

potential cumulative impacts.
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C. There Was No Substantial Evidence of Other Significant Impacts.

Appellants contend that they presented substantial evidence supporting a fair
argument that the ULSD project would have other, significant impacts resulting from the
hazards associated with soil contamination and ammonia. We disagree.

1. Substantial evidence did not support a fair argument that soil
contamination constituted a significant impact.

Both the draft negative declaration and the FND cautioned that “[c]onstruction
activities could uncover contaminated soils, given the heavily industrialized nature of the
Wilmington Plant and the fact that refining activities, petroleum storage, and distribution
have been conducted at the site for a number of years.” In their comments to the draft
negative declaration, appellants’ experts opined that the ULSD project site was
contaminated with high levels of benzene and that any grading, subsurface excavation or
trenching in that area could have a significant impact on worker safety. In the FND, the
SCAQMD concluded to the contrary that there was currently no evidence that
contaminated soil was located in the ULSD project area. In reaching this conclusion, it
relied on geotechnical core samples from the two locations where ULSD project
construction was expected to occur, which did not detect soil contamination. The FND
further noted, however, that “[c]ontaminated soils or water may require remediation
(cleanup and safe removal and disposal) if detected above certain concentrations during
construction activities.” Responding to appellants’ experts’ comments, the SCAQMD
elaborated on the FND’s conclusion that no significant impact would result from the
excavation of contaminated soil: “Excavated soil which may be contaminated will be
characterized, treated, and disposed of offsite in accordance with applicable
regulations. . . . Based on these considerations, in particular the fact that any
contaminated soil will be analyzed and reused or disposed of appropriately, no significant
hazard or hazardous waste impacts are anticipated from the proposed project.”

The “applicable regulations” referenced in the FND included OSHA regulations,
the SCAQMD’s Rule 1166 and the Refinery’s internal industrial hygiene management

plan. Pursuant to Rule 1166, upon the discovery of soil impacted by petroleum
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hydrocarbons, the Refinery must have the soil analyzed by a State-certified laboratory to
determine the concentration and type of contamination, must subject the soil to periodic
organic vapor analyzer sampling and must use covers and odor suppressants as
appropriate. The Refinery’s internal policies further required that excavation cease upon
the discovery of contaminated soil exceeding a specified concentration, and provided for
advance notice relating to potentially impacted soil, training for those involved with soils
excavation work and air monitoring procedures and equipment.

Following issuance of the FND, the Refinery discovered soil contamination at the
site of the new cooling tower when it conducted a soil reading in compliance with
Rule 1166. An inspection report prepared by the SCAQMD indicated that the benzene
contamination level exceeded 50 parts per million, which is the threshold level for
application of Rule 1166 and the Refinery’s internal policies. The Refinery removed the
contaminated soil in accordance with the applicable Rule 1166 and internal procedures.
In the September 2004 Addendum, the SCAQMD determined that the Refinery’s
compliance with the applicable regulations rendered the contamination insignificant. It
acknowledged that although the Refinery had violated certain record keeping and other
requirements of Rule 1166, the Refinery’s implementation of Rule 1166 and its internal
policies proved effective in that no workers were injured or adversely impacted during
the soil excavation activities. The SCAQMD summarized: “ConocoPhillips had
properly notified SCAQMD, taken soil readings, in accordance with Rule 1166 and
removed the soil to covered bins. About 250 cubic yards of soil were placed in sealed
bins and hauled off-site within the 30-day compliance requirement of the SCAQMD
Rule 1166 Plan. The refinery was in compliance with all provisions of the rule and
mitigation plan at the last inspection by the SCAQMD in August 2004.”

On the basis of this evidence, appellants contend that they presented a fair
argument establishing that contaminated soil at the ULSD project site constituted a
significant impact requiring the preparation of an EIR. They argue that the Refinery’s
compliance with Rule 1166 was insufficient to obviate CEQA review, particularly in

view of evidence that contaminated soil was discovered at the site and that the Refinery
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violated Rule 1166 in certain respects. The record does not support appellants’
contentions.

Appellants’ initial comments to the draft negative declaration failed to account for
existing policies governing the Refinery’s handling contaminated soil. In particular,

Dr. Fox’s comments inaccurately stated that there would be no way for the Refinery to
detect contamination either prior to or during construction, and that there were no
assurances that contamination would be monitored and remediated if found. Her
comments failed to acknowledge any of the Refinery’s obligations under Rule 1166 and
its internal policies. The only implicit acknowledgement of those requirements was her
comment criticizing their omission as part of a mitigation monitoring plan.

After the SCAQMD responded to these comments in the FND by outlining the
OSHA, Rule 1166 and internal policies governing the Refinery’s handling of soil
contamination, Dr. Fox again inaccurately stated that the FND did not describe how
contaminated soils would be discovered, handled and remediated. Mr. Hagemann’s
comments likewise avoided any discussion of the existing procedures governing the
Refinery’s handling of soil contamination. Because appellants’ expert’s comments did
not address any of the specific provisions of Rule 1166 or the Refinery’s internal
procedures, they could not and did not explain why those provisions were inadequate.
Their comments are no different than those in Pala Band of Mission Indians v. County of
San Diego (1998) 68 Cal.App.4th 556, 580, where the court concluded that a comment
letter did “not constitute substantial evidence under the applicable “fair argument’
standard because it consists almost exclusively of mere argument and unsubstantiated
opinion, which are excluded from the definition of substantial evidence under CEQA.
(Guidelines, § 15384, subd. (a).)”

Nor does the fact that certain soil was found to contain levels of benzene
demonstrate that soil contamination constituted a significant impact. To the contrary, the
undisputed evidence established that the Refinery’s handling the contamination in
accordance with existing procedures adequately protected the safety of all workers. (See
Ebbetts Pass Forest Watch v. Department of Forestry & Fire Protection (2004) 123
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Cal.App.4th 1331, 1361-1362 [finding no substantial evidence of a significant
environmental impact from application of herbicides used in accordance with existing
labeled precautions].) Appellants cite two cases in support of their broad proposition that
soil contamination constitutes a significant impact necessitating CEQA review, but
neither case stands for that principle. Rather, in Association for a Cleaner Environment
v. Yosemite Community College Dist. (2004) 116 Cal.App.4th 629, 639-640, the court
ruled that a community college’s relocating a firing range should have been deemed a
“project” subject to an initial environmental study under CEQA because the evidence
showed that the relocation had the potential to spread lead contamination. The initial
study would reveal whether the potential for lead contamination could be or already had
been avoided by completing abatement procedures. (Id. at p. 640.) Similarly, in
McQueen v. Board of Directors (1988) 202 Cal.App.3d 1136, 1148-1149, disapproved
on another point in Western States Petroleum Assn. v. Superior Court (1995) 9 Cal.4th
559, 576 and footnote 6, the court found that the acquisition of property containing
hazardous waste was not categorically exempt from CEQA and that an initial study
should have been prepared. In contrast to this authority, the SCAQMD thoroughly
analyzed the prospect for and effect of soil contamination and determined that it did not
constitute a significant impact requiring preparation of an EIR or supplemental EIR.
Finally, that the Refinery violated some of the Rule 1166 provisions did not
constitute substantial evidence supporting a fair argument of a significant impact from
soil contamination. In July and August 2004, the SCAQMD engineering and compliance
division reported its inspections revealed that the Refinery had not prepared all
excavation monitoring reports in the required format and that several tarps covering bins
in the hazardous waste storage area contained at least one tear. On September 8, 2004,
the SCAQMD re-inspected the site and found no Rule 1166 violations. There was no
indication in the record that these violations were anything more than an isolated
occurrence; more importantly, there was no evidence that these violations had any
negative impact on worker safety. For these reasons, the Addendum was the appropriate

CEQA document to address the Refinery’s response to soil contamination. (See Mani
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Brothers Real Estate Group v. City of Los Angeles (2007) 153 Cal.App.4th 1385, 1398;
Guidelines, § 15164, subd. (b).)

2. Substantial evidence did not support a fair argument that any
potential hazard from ammonia storage, use and transport constituted a significant
Impact.

In October 2005, the SCAQMD certified an SND to evaluate the installation and
operation of SCR technology in connection with the ULSD project. It concluded that the
SCR unit would not result in any adverse environmental impact requiring the preparation
of an EIR and, in particular, determined that the potential hazards associated with the
storage, use and transport of both aqueous and anhydrous ammonia were less than
significant. There was no substantial evidence to support appellant’s arguments to the
contrary.

Aqgueous ammonia is a solution of ammonia blended with water, while anhydrous
ammonia is 100 percent ammonia stored and transported under pressure. The proposed
SCR unit evaluated by the SND required the use of agueous ammonia at a concentration
of 30 percent ammonia and 70 percent water, which would then react with the NOx
emissions in the exhaust gases in order to reduce the NOXx levels. As a backup in the
event of an aqueous ammonia failure, the Refinery also proposed to install two 150-
pound cylinders of anhydrous ammonia.

The Refinery calculated that approximately 1,525 gallons per year (or four gallons
per day) of aqueous ammonia would be required to operate the SCR unit. The SND
explained that the SCR unit did not require any modifications to the aqgueous ammonia
storage tank, as the existing storage tank would be adequate to handle the necessary
supply. Given this, the SCAQMD concluded there would be no increase in on-site risks
from the storage and use of agueous ammonia: “The consequences related to an
accidental release of aqgueous ammonia would remain unchanged because the same
amount of ammonia would be stored on-site regardless of the new SCR Unit.”
Addressing the risks associated with transporting agueous ammonia, the SND explained

that the Refinery currently received its aqueous ammonia supply via truck transport on
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public highways and that the agueous ammonia needed for the SCR unit would increase
the supply by approximately one additional truck trip every four years. On the basis of
an EPA study evaluating the risks associated with hazardous material spills during
transport, coupled with data from Los Angeles County regarding truck accident rates, the
SCAQMD stated in the SND that “the estimated accident rate associated with
transporting aqueous ammonia for this project is 0.000014, or about one accident every
71,427 years.” Even if an accident occurred, the SCAQMD further explained that the
aqueous ammonia would need to pool and spread out over a flat surface in order to create
sufficient evaporation to form a vapor cloud, and indicated that this scenario was unlikely
given that roads are generally channeled and graded to prevent such fluid accumulation.
With respect to the storage and use of anhydrous ammonia, the Refinery’s
Wilmington plant already had two existing anhydrous ammonia storage tanks and used
anhydrous ammonia cylinders as a backup for another SCR unit. To evaluate the impacts
caused by an accidental release from the two additional anhydrous ammonia cylinders,
the SCAQMD retained Quest Consultants to perform a “worst case” analysis whereby
both cylinders would be discharged into atmospheric conditions that would minimize
dissipation. The SCAQMD measured the results of Quest’s analysis against the
Emergency Response Planning Guideline (ERPG-2) levels developed by the American
Industrial Hygiene Association, which it had selected as its significance threshold. The
ERPG-2 level is 200 parts per million of ammonia and represents the “maximum airborne
concentration below which it is believed nearly all individuals could be exposed for up to
one hour without experiencing or developing irreversible or other serious health effects
or symptoms that could impair their ability to take protective action.” The Quest analysis
showed that in the worst case the scope of the ERPG-2 level would be limited to 80 feet
beyond the point of release and the duration would be only seconds; the ERPG-2 level
would be reached in 14 seconds but would dissipate to the ERPG-1 level (25 parts per
million) within 38 seconds. On the basis of this analysis, the SCAQMD concluded that

the risk of exposure to anhydrous ammonia was less than significant.
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It similarly concluded that the risks associated with transporting anhydrous
ammonia were less than significant, given that the cylinders could be delivered during an
existing weekly trip from a supplier and would not generate any new delivery trips. The
SCAQMD also noted that any deliveries would necessarily comply with the United States
Department of Transportation’s rigid requirements for the storage and transport of
anhydrous ammonia, which included specifications for cylinder manufacturing, material,
wall thickness and pressure testing. Moreover, if not used for backup purposes, the
cylinders would be replaced only once every ten years per the Department of
Transportation requirements.12

Appellants’ arguments fail to demonstrate that substantial evidence supported a
fair argument that the hazards associated with ammonia storage, use and transport were
significant. First, appellants contend that they presented a fair argument showing a
significant impact because their expert, Dr. Fox, opined that the risks from ammonia
storage and transport were significant. (See Guidelines, § 15064, subds. (g) & (h); Sierra
Club v. County of Sonoma, supra, 6 Cal.App.4th at p. 1317 [“if there is a disagreement
among experts over the significance of an effect, the agency is to treat the effect as
significant and prepare an EIR”].) But, as the trial court recognized, Dr. Fox’s opinions
expressed only generalized concerns about the undisputed risks of dealing with ammonia.
She neither challenged any of the facts underlying the SCAQMD’s analysis—including
the amount of aqueous ammonia to be used, the results of the anhydrous ammonia
modeling and the infrequency of any transporting—nor took those considerations into
account in rendering her own opinions. For example, in her supplemental comments to

the SND, Dr. Fox stated: “Two types of ammonia will be used by the Project, 30 percent

12 The SND’s responses to comments indicated that since the installation of a filter
system, the reliability of the aqgueous ammonia system in an existing SCR unit had been
high, resulting in system interruptions twice in 2004 and once in 2005, each lasting only
15 to 30 minutes. Since each 150-pound cylinder would hold approximately a 16-day
supply of anhydrous ammonia, the SCAQMD opined that the cylinders would not need to
be replaced more frequently than once every ten years.

46



aqueous ammonia and anhydrous ammonia. Both of these types of ammonia release
large amounts of toxic ammonia fumes when they are spilled. Both of these types of
ammonia will be transported to the site, stored on site, and used in the proposed SCR.
Accidents may occur during transport, storage, and use that will cause releases of
ammonia. These releases could result in significant impacts to residents along the
transportation route, to workers in the refinery, and to residents and workers around the
refinery.” As aptly explained in Leonoff v. Monterey County Bd. of Supervisors, supra,
222 Cal.App.3d at page 1352: “Unsubstantiated opinions, concerns, and suspicions about
a project, though sincere and deeply felt, do not rise to the level of substantial evidence
supporting a fair argument of significant environmental effect. [Citation.]”

Second, appellants assert that the SCAQMD’s analysis, standing alone,
demonstrated the existence of a significant impact to Refinery workers and members of
the public on or near the highways used to transport anhydrous ammonia. They contend
the Quest study showed that within seconds “potentially lethal concentrations of
ammonia” would be present at up to 80 feet from the accident site. To the contrary, the
Quest study established that in the worst case scenario of both anhydrous ammonia
cylinders fully discharging, ammonia levels would reach the ERPG-2 level at 80 feet
within seconds, but would also dissipate to the ERPG-1 level within less than one minute.
The ERPG-2 level is not lethal, but rather, is the level at which an individual could be
exposed for up to one hour without experiencing any serious health effects or impairment
to the ability to take protective action. Specifically addressing the potential impact to
Refinery workers, the SCAQMD outlined the program the Refinery had developed in
accordance with OSHA and the Health and Safety Code regulations that was designed to
prevent or minimize the consequences of a toxic chemical release; it further noted that all
workers had access to respiratory protection equipment and had been trained in its use.
Addressing the risks associated with transport, the SCAQMD concluded that the
protections provided by the Department of Transportation regulations, coupled with the
infrequency of any transport, rendered any risk to the public less than significant. (See

Pub. Resources Code, § 21068 [““Significant effect on the environment” means a
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substantial, or potentially substantial, adverse change in the environment”].) Appellants
offered no evidence challenging the SCAQMD’s finding of no significant effect.

Next, appellants contend that the SCAQMD failed to consider any risks beyond an
accidental release of agueous or anhydrous ammonia, such as those associated with
terrorism. Preliminarily, we note that the trial court declined to address this issue, finding
that while appellants had included it in their petitions, they neither briefed nor argued it.
For this reason, we likewise need not address the issue. (E.g., Baugh v. Garl (2006) 137
Cal.App.4th 737, 746 [“Points not raised in the trial court may not be raised for the first
time on appeal”].) In any event, the record belies appellants’ contention. In its response
to comments in the SND, the SCAQMD specifically explained that its hazard analysis
was “not based on what caused the release. The release could be caused by human error,
mechanical failure, a natural event, e.g., earthquake, or an act of terrorism or sabotage.
Regardless of what causes a failure, the hazard impacts discussed in the Subsequent
Negative Declaration . . . would not change.” Beyond expressing concern about the risk
of terrorism, appellants offered no evidence to support a fair argument that the possibility
of terrorism affected the SCAQMD’s finding of no significant impact.

Finally, appellants contend that the SCAQMD’s conclusion that the use of
30 percent aqueous ammonia presented no significant impact conflicted with the 2003
AQMP Final Program EIR (AQMP EIR). That document stated that the use of ammonia
in SCRs is considered to be potentially significant and imposed mitigation measures
including that “[r]ules encouraging the use of SCRs or permits for SCRs shall limit the
catalyst to aqueous ammonia or its equivalent. Current SCAQMD policy already
requires using aqueous ammonia.” Following the list of mitigation measures, the AQMP
EIR further stated: “Use of aqueous ammonia at concentrations less than 20 percent by
volume in conjunction with the above mitigation measures can reduce hazard impacts
associated with ammonia use to less than significant.”

We agree with the SCAQMD’s interpretation of the AQMP EIR and find that it
does not conflict with the SND. (See Communities for a Better Environment v. State
Water Resources Control Bd. (2005) 132 Cal.App.4th 1313, 1334 [an agency’s
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interpretation of its own regulations or the regulatory scheme which the agency
implements or enforces is entitled to great weight unless unauthorized or clearly
erroneous].) Rather, the SND evaluated an SCR unit that used aqueous ammonia as the
catalyst and relied on a small amount of anhydrous ammonia only in the event of an
aqueous ammonia failure. Nothing in the AQMP EIR precludes the SCAQMD from
independently evaluating such a system and concluding that it poses no significant effect.
Similarly, we do not construe AQMP EIR’s cautionary statement concerning the
concentration level of aqueous ammonia as requiring a finding of significance for every
use of agueous ammonia exceeding 20 percent by volume. The AQMP EIR is akin to the
Hazardous Waste Management Plan EIR in Rio Vista Farm Bureau Center v. County of
Solano (1992) 5 Cal.App.4th 351, 372-373, which the court characterized as a planning
device that provided general guidelines for any future projects and was divisible from
those projects which would be independently subject to CEQA review. Nothing in the
AQMP EIR precludes or is inconsistent with the SND’s conclusion that the hazards
associated with the use of aqueous ammonia and reliance on anhydrous ammonia as a
backup were less than significant.

D. The SCAQMD Did Not Improperly Segment its Review of the ULSD
Project.

Appellants contend that the SCAQMD’s certifying three separate CEQA
documents in connection with the ULSD project improperly segmented or piecemealed
the project in order to avoid evaluating the full scope of its impact on the environment.
As explained in Bozung v. Local Agency Formation Com. (1975) 13 Cal.3d 263, 283-
284, CEQA mandates “that environmental considerations do not become submerged by
chopping a large project into many little ones—each with a minimal potential impact on
the environment—which cumulatively may have disastrous consequences.” (Accord,
Sierra Club v. West Side Irrigation Dist. (2005) 128 Cal.App.4th 690, 698 [“A public
agency may not divide a single project into smaller individual projects in order to avoid
its responsibility to consider the environmental impacts of the project as a whole”].) To

facilitate a comprehensive environmental review, the Guidelines define a “project”
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broadly as “the whole of an action, which has a potential for resulting in either a direct
physical change in the environment, or a reasonably foreseeable indirect physical change
in the environment . . ..” (Guidelines, § 15378.) According to appellants, the FND,
Addendum and SND improperly analyzed different aspects of the same project.

Neither the law nor the record supports appellants’ contention. Sections 15162
and 15164 of the Guidelines governed the SCAQMD’s obligation under these
circumstances. According to Guidelines section 15162: “(a) When an EIR has been
certified or a negative declaration adopted for a project, no subsequent EIR shall be
prepared for that project unless the lead agency determines, on the basis of substantial
evidence in the light of the whole record . ... [T] (1) Substantial changes are proposed
in the project which will require major revisions of the previous EIR or negative
declaration due to the involvement of new significant environmental effects or a
substantial increase in the severity of previously identified significant effects . . . .”
Where the lead agency determines that there are no new or increased significant impacts
warranting the preparation of an EIR or subsequent EIR, it has the discretion to prepare a
subsequent negative declaration, an addendum or nothing. (Guidelines, § 15162,
subd. (b); see also Guidelines, § 15164, subd. (b) [“An addendum to an adopted negative
declaration may be prepared if only minor technical changes or additions are necessary or
none of the conditions described in Section 15162 calling for the preparation of a
subsequent EIR or negative declaration have occurred”]; Mani Brothers Real Estate
Group v. City of Los Angeles, supra, 153 Cal.App.4th at p. 1398.)

In accordance with these provisions, after the SCAQMD certified the FND, it
prepared the Addendum to evaluate the Refinery’s update to the fugitive component
parts, which resulted in a five ppd increase of volatile organic compound emissions. It
concluded that the Addendum was the appropriate CEQA document “because
(1) changes to the project do not require major revisions to the previously prepared Final
Negative Declaration or substantially increase the severity of previously identified
significant effects; (2) only minor technical and clarifying changes have been made by

the Addendum; and (3) the changes to the Final Negative Declaration made by the
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Addendum do not raise important new issues about the significant effects on the
environment.” Thereafter, the SCAQMD prepared the SND to evaluate changes
necessitated by the replacement of a heater which required the employment of best
available control technology, or the SCR unit in this instance. While concluding that the
impacts from the SCR unit were not significant, the SCAQMD determined that the SND
was appropriate because the SCR unit involved a new type of control technology that was
not previously evaluated and a new chemical (ammonia) that had not been part of the
FND’s analysis.

The SCAQMD properly followed the Guidelines in preparing both the Addendum
and the SND to address the impacts arising from changes to the ULSD project arising
after the certification of the FND. These circumstances are unlike those in Citizens Assn.
for Sensible Development of Bishop Area v. County of Inyo, supra, 172 Cal.App.3d at
pages 165-166, where a proposed shopping center development was improperly
described and reviewed as two projects—one involving the general plan amendments and
zone classification and the other involving the tentative tract map approval and road
abandonment. Here, the SCAQMD did not improperly segment the ULSD project, but
rather, appropriately evaluated the potential environmental effects resulting from changes

proposed to the ULSD project.

Il.  The SCAQMD Did Not Abuse its Discretion in Declining to Apply
Regulation XVII to the Issuance of a Permit for the ULSD Project.

The primary issue in the second phase of the proceedings involved appellants’
challenge to the SCAQMD'’s decision not to apply Regulation XVII in issuing a permit to
the Refinery for the ULSD project. Appellants maintain that Regulation XVII remains
enforceable as a matter of state law because the EPA’s delegation withdrawal did not
affect the SCAQMD’s ability to enforce the regulation pursuant to state law and,
alternatively, because Sen. Bill No. 288 resurrected the regulation as of January 2004.
We disagree. The EPA’s withdrawal of its delegation left the SCAQMD without any
authority to enforce Regulation XVII. The SCAQMD did not regain its enforcement
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authority with the enactment of Sen. Bill No. 288 because Regulation XVII is not among
the rules and regulations that are covered by the statutory scheme. (See Health & Saf.
Code, § 42505.)

A. Standard of Review.

“*The standard of judicial review of agency interpretation of law is the
independent judgment of the court, giving deference to the determination of the agency
appropriate to the circumstances of the agency action.” [Citation.]” (Yamaha Corp. of
America v. State Bd. of Equalization (1998) 19 Cal.4th 1, 8; accord, Ocean Park
Associates v. Santa Monica Rent Control Bd. (2004) 114 Cal.App.4th 1050, 1062.) In
exercising our independent judgment on questions of interpretation of statutes and
regulations, we must keep in mind that “[i]n general, an agency’s interpretation of
statutes within its administrative jurisdiction is given presumptive value as a consequence
of the agency’s special familiarity and presumed expertise with satellite legal and
regulatory issues. [Citation.]” (PG & E Corp. v. Public Utilities Com. (2004) 118
Cal.App.4th 1174, 1194, see also Communities for a Better Environment v. State Water
Resources Control Bd. (2003) 109 Cal.App.4th 1089, 1107 [factors governing degree of
deference include agency’s technical knowledge and expertise necessary to interpret
complex regulations and the probability and likelihood that agency officials conducted a
careful and studied review and received public input].) But despite this general rule of
deference, the governing standard of review on our appeal remains de novo. (Sneed v.
Saenz (2004) 120 Cal.App.4th 1220, 1234-1235; Motion Picture Studio Teachers &
Welfare Workers v. Milan (1996) 51 Cal.App.4th 1190, 1196.)

B. Regulation XVII was Rendered Ineffective by the EPA’s Withdrawal of
its Delegation.

As part of the Clean Air Act, “Congress established the Prevention of Significant
Deterioration (PSD) program, which seeks to maintain air quality in pristine areas by
governing the permissible increments of pollution increases in each planning area beyond
that area’s baseline pollution level.” (Reno-Sparks Indian Colony v. U.S. E.P.A. (9th Cir.
2003) 336 F.3d 899, 902.) The PSD program requires that significant new or modified
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sources of attainment air pollutants obtain PSD permits and comply with specified
requirements. (42 U.S.C. § 7475, subd. (a).) The SCAQMD is subject to the federal
PSD program for certain pollutants, including nitrogen oxides. (63 Fed.Reg. 39747
(July 24, 1998); 40 C.F.R. § 81.305.) The federal PSD requirements are triggered when a
facility’s new or increased NOx emissions have the potential to exceed 40 tons per
year.13 (40 C.F.R. § 52.21(b)(23)(i).)

The EPA may delegate its authority to issue PSD permits. (40 C.F.R.
§ 52.21(u)(1) [“The Administrator shall have the authority to delegate his responsibility
for conducting source review pursuant to this section”]; see also Greater Detroit Res.
Recovery Auth. v. U.S. E.P.A. (6th Cir. 1990) 916 F.2d 317, 320 (Greater Detroit) [“If a
state has failed to submit an approved PSD program, the EPA may nevertheless delegate
its permit issuing authority to the state].) When the EPA has delegated its authority, the
state agency “issues the PSD permit as a federal permit on behalf of the EPA.” (City of
Morgan Hill v. Bay Area Air Quality Management Dist. (2004) 118 Cal.App.4th 861, 871
(City of Morgan Hill); accord, Greater Detroit, supra, at pp. 320-321 [“Permits issued
under such a delegation are considered to be EPA issued permits”].)

Consistent with federal law permitting delegation of the EPA’s authority, the
SCAQMD’s Governing Board adopted Regulation XVII in 1988. According to
Rule 1701, subdivision (a) of Regulation XVII, the purpose of the regulation was to set
forth “preconstruction review requirements for stationary sources to ensure that air
quality in clean air areas does not significantly deteriorate while maintaining a margin for

future industrial growth.” Rule 1701, subdivision (b) thereafter provided: “Effective

13 In view of our earlier conclusion that there was a fair argument that the ULSD
project’s NOx emissions were potentially significant, we reject the SCAQMD’s and the
Refinery’s assertion that PSD review was inapplicable to the ULSD project because NOx
emission were less than 40 tons per year. We instead rely on the SCAQMD’s best case
estimate that the ULSD project would generate 237 ppd of additional NOx emissions, or
approximately 43 tons per year.
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upon delegation by EPA, this regulation shall apply to preconstruction review of
stationary sources that emit attainment air contaminants.”

In June 1994, the SCAQMD signed the delegation agreement, which provided
“the delegation of authority for the administrative, technical and enforcement elements of
the provisions of 40 C.F.R. § 52.21, Prevention of Significant Deterioration (PSD), as
they may be amended and in accordance with the permit review requirements in
40 C.F.R. 8 124, Subparts A and C, from EPA to SCAQMD, subject to the terms and
conditions below.” The delegation agreement further set forth the basis for the
delegation: “EPA has determined that District Rule XVII generally meets the
requirements of 40 C.F.R. § 52.21; therefore, District permits issued in accordance with
the provisions of Rule XVII will be deemed to meet federal PSD permit requirements
pursuant to the provisions of this delegation agreement. This delegation is executed
pursuant to 40 C.F.R. § 52.21(u), Delegation of Authority.”

In view of the federal scheme and the delegation agreement executed pursuant
thereto, we cannot conclude that there were any obligations under Regulation XVII left
for the SCAQMD to enforce once the EPA withdrew its delegation of authority.
Paragraph two of the delegation agreement expressly contemplated that the EPA could
withdraw or revoke its delegation of authority: “If the Regional Administrator
determines that SCAQMD is not implementing or enforcing the PSD program in
accordance with the terms and conditions of this delegation, . . . the requirements of
40 C.F.R. 8§ 52.21, 40 C.F.R. 8 124 or the Clean Air Act, this delegation, after
consultation with SCAQMD, may be revoked in whole or in part. Any such revocation
shall be effective as of the date specified in a Notice of Revocation to SCAQMD.”
Citing this paragraph, on March 3, 2003, the EPA notified the SCAQMD in writing that,
in light of the recent revisions to 40 Code of Federal Regulations part 52.21 and after
consultation with the SCAQMD, it had determined the PSD program was not being
implemented according to federal requirements and for this reason stated: “[W]e are
determining that as of March 3, 2003 (when our regulatory revisions become effective),

the District will not be able to implement the PSD program according to our revised
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40 C.F.R. 8 52.21. This letter constitutes notice of our determination to revoke the
delegation agreement. We will subsequently publish a notice of this action in the Federal
Register.” The letter unequivocally informed the SCAQMD that the EPA was “revoking
and rescinding [its] authority to implement the Prevention of Significant Deterioration
(PSD) program for issuing and modifying federal permits for new and modified major
sources of attainment pollutants.”

In the subsequent notice published in the Federal Register, the EPA, Region 9,
explained that it had entered into delegation agreements with a number of agencies in
California and Nevada, noting by way of background that “delegations are implemented
through agreements between EPA Regions and state or local air pollution control
agencies. These agreements are in essence contracts between the Agency and permitting
agencies, setting out the responsibilities of each in carrying out the federal PSD program
for that jurisdiction.” (68 Fed.Reg. 19371 (Apr. 21, 2003).) Once the EPA revised
40 Code of Federal Regulations part 52.21, it consulted with the permitting agencies, and
they informed the EPA that they could not implement the revised regulations without
making changes to state and/or local regulations. (Ibid.) For that reason, the EPA
rescinded its delegation agreements with several permitting agencies and resumed the
task of issuing federal PSD permits as of the date it withdrew its delegation of
authority.14

Whether we view this as a matter of statutory or contract interpretation, the result
Is the same. (See Department of Alcoholic Beverage Control v. Alcoholic Beverage
Control Appeals Bd. (2003) 109 Cal.App.4th 1687, 1696 [if the words of an
administrative regulation, “given their usual and ordinary meaning, are clear and

unambiguous, we presume the adopting authority meant what it said and the plain

14 Because we have not considered the content of PSD program rules implemented
by other air quality or air pollution control districts, we deny the Refinery’s request to
take judicial notice of those rules. (Schifando v. City of Los Angeles (2003) 31 Cal.4th
1074, 1089, fn. 4 [appellate court will not take judicial notice of irrelevant material].)
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language of the regulation applies”]; Oakland-Alameda County Coliseum, Inc. v.
Oakland Raiders, Ltd. (1988) 197 Cal.App.3d 1049, 1057 [“it is fundamental that a
contract must be so interpreted as to give effect to the intent of the parties at the time the
contract was entered into, and that whenever possible, that intention is to be ascertained
from the writing alone™]; see also RCJ Medical Services, Inc. v. Bonta (2001) 91
Cal.App.4th 986, 1006 [statutory language controls the construction of federal statutes
and implementing regulations].) Here, the plain language of the federal regulations,
Regulation XVII and the delegation agreement leads to only one conclusion: The EPA
intended to delegate its authority to administer the federal PSD program to the SCAQMD
until the SCAQMD could no longer implement federal law in doing so. At that point,
after consulting with the SCAQMD, the EPA had the power and ability to rescind its
delegation and resume implementation of the federal PSD program. Effective March 3,
2003, the EPA unambiguously exercised that power and withdrew its delegation of
authority, thereby rendering the SCAQMD without authority to implement
Regulation XVII.

We find no support for appellants’ contention that the EPA’s withdrawal affected
only the SCAQMD’s ability to enforce federal law, but left Regulation XVII in place as a
matter of state law. As discussed in City of Morgan Hill, supra 118 Cal.App.4th at
page 871, a delegation agreement between the EPA and a local air quality management
district merely enables the air district to implement the federal PSD program on behalf of
the EPA. The delegation agreement does not create a separate state law program.
Appellants maintain, however, that the fact that Regulation XVII did not expressly
provide that it was ineffective upon de-delegation—in other words, that it contained no
“off switch”—shows that it remained effective under state law despite the EPA’s actions.
Given the express language of Regulation XVII that it was “[e]ffective upon delegation
by EPA,” coupled with the EPA’s contractual right to revoke the delegation specified in
the delegation agreement, we cannot conclude that anything more was required to express
the parties’ intent that Regulation XVII was designed to implement the federal PSD
program only upon authority from the EPA. (See Hudson Qil Co. v. Shortstop (1980)
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111 Cal.App.3d 488, 496 [court held as a matter of law that a lease’s general language
sufficiently expressed the parties’ intent to bind successors and assigns, despite omission
of the specific term “successive owners”].)

Nor are we persuaded that comments by federal authorities demonstrate that
Regulation XV1I remains effective as a matter of state law. The statement in the federal
register that the “EPA’s withdrawal of authority the federal PSD permitting program does
not affect permitting requirements under state or local law” cannot be construed as
referring to Regulation XVII. (68 Fed.Reg. 19371 (Apr. 21, 2003).) Rather, that
statement was designed to differentiate Regulation XVI11’s implementation of federal
PSD permit requirements from other state or local permit requirements and provided
notice that “[c]Jompanies should continue to work with their state or local permitting
agencies to ensure that state or local permitting requirements are met.” (Ibid.) Likewise,
the fact that the EPA has listed Regulation XVII as active in the federal register does not
suggest that it is effective pursuant to state law. The record demonstrated that on at least
one occasion the EPA entered into a delegation agreement with the SCAQMD, utilizing
Regulation XVII to implement a limited delegation of authority for initial issuance or
administrative modification of a specific federal PSD permit. As before,

Regulation XV1I operated to implement the federal PSD program and not to effectuate
any state law provision.

Finally, we reject appellants’ assertion that the EPA’s delegation withdrawal was
inadequate to render Regulation XVII ineffective because the withdrawal did not comply
with Health and Safety Code section 40725, subdivision (a), which provides: “A district
board shall not adopt, amend, or repeal any rule or regulation without first holding a
public hearing thereon.” But the SCAQMD did not repeal the regulation. By its own
terms, Regulation XVII was effective only upon EPA delegation. The EPA’s withdrawal
of its delegation—not any action on the part of the SCAQMD—Ileft the SCAQMD

without any power to enforce Regulation XVII.
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C. Subsequent California Legislation did not Require the SCAQMD to
Apply Regulation XVII as a Matter of State Law.

Appellants’ final argument is that, regardless of the status of Regulation XVII
immediately following the EPA’s delegation withdrawal, the enactment of Sen. Bill
No. 288 served to codify Regulation XVI1I as a matter of state law. A careful reading of
the applicable Health and Safety Code provisions enacted as part of Sen. Bill No. 288
leads us to the opposite conclusion.1®

We acknowledge the admirable goals of the Legislature in enacting Sen. Bill
No. 288 to safeguard air quality in the state from degradation and ensure the
enhancement of state air quality by controlling emissions from nonvehicular sources to
protect public health and the environment, while at the same time allowing the economic
benefits of new and expanded businesses. (Health & Saf. Code, 88 42502, subds. (a) &
(b), 42503.) Relying primarily on legislative history, appellants assert that the
Legislature implemented those goals by enacting as state law the federal regulatory
requirements as they existed before the end of 2002. Generalized comments in bill
analyses support this view. For example, an analysis prepared by the Assembly
Committee on Appropriations provided: “In essence, this bill places the NSR program,
as it existed before December 31, 2002, into state statute, so that there would be no
effective weakening of federal requirements enforced in California and individual LADs
[local air districts].” (Assem. Com. on Appropriations, analysis of Sen. Bill No. 288
(2003-2004 Reg. Sess.) as amended June 27, 2003, p. 3.) Because Regulation XVII

15 The Hearing Board concluded that construing Regulation XVI1I as ineffective by
reason of the EPA’s delegation withdrawal did not violate Health and Safety Code
section 42504 because such action did not amount to a prohibited amendment or revision
of the rules. Although we disagree with the basis for the Hearing Board’s and ultimately
the trial court’s ruling, “‘a ruling or decision correct in law will not be disturbed on
appeal merely because it was given for the wrong reason.”” (Ladas v. California State
Auto. Assn. (1993) 19 Cal.App.4th 761, 769; accord, ASP Properties Group, L.P. v. Fard,
Inc. (2005) 133 Cal.App.4th 1257, 1268.)
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implemented the federal regulatory requirements, appellants contend that the regulations
necessarily became enforceable as state law through the enactment of Sen. Bill No. 288.

But the precise statutory language of the relevant Health and Safety Code
provisions is not as broad as some legislative pronouncements would suggest. Health and
Safety Code section 42504, subdivision (a), states: “No air quality management district
or air pollution control district may amend or revise its new source review rules or
regulations to be less stringent than those that existed on December 30, 2002. If the state
board finds, after a public hearing, that a district’s rules or regulations are not equivalent
to or more stringent than the rules or regulations that existed on December 30, 2002, the
state board shall promptly adopt for that district the rules or regulations that may be
necessary to establish equivalency, consistent with subdivision (b).” Defining the new
source review rules and regulations that are subject to the restriction, Health and Safety
Code section 42505 provides: “For purposes of this chapter, each district’s ‘existing new
source review program’ is comprised of those new source review rules and regulations
for both nonattainment and prevention of significant deterioration for new, modified,
repaired, or replaced sources that have been adopted by the district governing board on or
prior to December 30, 2002, that have been submitted to the U.S. Environmental
Protection Agency by the state board for inclusion in the state implementation plan and
are pending approval or have been approved by the U.S. Environmental Protection

Agency.”16

16 Although the term “existing new source review program” defined in Health and
Safety Code section 42505 does not appear verbatim in section 42504, section 42502
explains that under state law, “[t]he primary mechanism for controlling pollution from
new and modified stationary sources is the existing new source review program of the
districts” and that the requirements for such programs are “set out in the rules and
regulations adopted by the districts to establish the new source review program.” (Health
& Saf. Code, § 42502, subds. (c) & (e).) “We construe statutes ‘as a whole, and in
context, giving effect wherever possible to the usual and ordinary import of the language
used, and avoiding interpretations which render a measure unreasonable, disharmonious,
or superfluous in whole or in part.” [Citation.] “When two statutes touch upon a common
subject, they are to be construed in reference to each other, so as to “harmonize the two in
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The state implementation plan (SIP) referenced in Health and Safety Code
section 42505 is mandated by the federal Clean Air Act, which provides that each state
has the “primary responsibility” for assuring air quality within its geographic area and
must submit a SIP that “specif[ies] the manner in which national primary and secondary
ambient air quality standards will be achieved and maintained within each air quality
control region” in the state. (42 U.S.C. § 7407, subd. (a); Environmental Council of
Sacramento v. Slater (E.D.Cal. 2000) 184 F.Supp.2d 1016, 1019.) “[T]he purposes of a
SIP . .. are to make demonstrations (of how attainment, maintenance, and progress will
be achieved), and to provide a control strategy that will achieve the necessary reductions
and otherwise meet the requirements of the [Clean Air] Act.” (57 Fed. Reg. 13498,
13567 (Apr. 16, 1992).)

Regulation X V11 is not part of the California SIP that has been submitted to and
approved by the EPA.Y7 Appellants claim that Regulation XV1I is part of the SIP by

virtue of 40 Code of Federal Regulations part 52.270, which expressly incorporates into

such a way that no part of either becomes surplusage.” [Citations.]’ [Citation.]” (City of
Burbank v. Burbank-Glendale-Pasadena Airport Authority (1999) 72 Cal.App.4th 366,
374.) Guided by these principles, we construe the definition in Health and Safety Code
section 42505 to apply to the entire statutory scheme, including section 42504.

17 California’s SIP is identified in 40 Code of Federal Regulations part 52.220. As of
December 30, 2002, the provisions applying specifically to the SCAQMD were contained
in 40 Code of Federal Regulations part 52.220(b)(38)(i), (39)(vi), (41)(xiv), (42)(xvi),
(45)(ii), (47)(1), (58)(ii), (65)(i), (66)(i), (67)(i), (68)(i), (69), (70)(i), (78)(i), (79)(iv),
(85)(viii), (88)(iii), (89)(vii), (92)(vi), (95)(iv), (96)(i), (98)(x), (99), (102)(iv),
(103)(xviii), (104)(ii), (107), (116)—(118), (121)(i), (124)(iv), (125)(ii), (126)(iv),
(227)(vii), (134), (139)(vii), (144), (148)(vi), (153)(vii), (154)(vii), (155)(iv), (156)(vii),
(158)(v). (L6O)(I)(E), (164)(I)(E), (165)(i)(B). (166)(i), (168)(1)(H), (169)(i). (173)()(F),
(L74)(i), (176)()(E), (182)(i)(A), (184)(1)(B). (186)(i)(C), (187)(i)(C), (L88)(I)(C),
(189)(i)(A), (191)(0), (193)()(A). (L94)()(H), (197)()(A), (198)(1)(H). (204)(1)(B),
(07)(0)(1), 14)(D)(A), @15)D(A), @171)()(C), (220)(7)(C), (222)(1)(A), (225)()(A),
(229)(i). (230)()(B), (232)(). (233)()(A), (237)(1), (239)(§)(B), (240)(i). (242)(i)(B)
(244)(0)(D), (247)(3), (248)()(B), (249)()(A). (254)(i)(D), (255)(i)(F), 262(1)(C)
(263)(i)(A), 264(i)(A), (265)(i), (266)(1)(A), (268)(1)(A), (269)(1)(D), (270)(1)(C),
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the SIP the provisions of 40 Code of Federal Regulations part 52.21 (except

paragraph (a)(1)), including the authority to delegate the responsibility for conducting
review under that section provided by 40 Code of Federal Regulations part 52.21(u).
Appellants reason that Regulation XVII must be read to operate as part of the SIP
because it is consistent with the federally-mandated standards contained in 40 Code of
Federal Regulations part 52.21 and was rendered effective by way of delegation
authorized by 40 Code of Federal Regulations part 52.21(u). We disagree.

Regulation X V11 is not contained within the federal standards set forth in 40 Code of
Federal Regulations part 52.21, nor do we construe the incorporation of a provision
permitting a delegation of authority to mandate the incorporation of all local regulations
implemented as a result of such delegation. Nothing in 40 Code of Federal Regulations
part 52.270 reflects an intent to bypass the EPA’s approval process otherwise required for
local regulations to become a part of California’s SIP. (See Johnston v. Sonoma County
Agricultural Preservation & Open Space Dist. (2002) 100 Cal.App.4th 973, 986 [courts
should construe statutes not as antagonistic laws but as parts of a whole system which
should be harmonized with every section being given effect].)

Because Regulation XVII was not submitted to and approved by the EPA as part
of California’s SIP—as required by Health and Safety Code section 42505—it is not one
of the new source rules and regulations covered by Health and Safety Code
section 42504. Though our conclusion is compelled by the language of the Health and
Safety Code provisions, legislative history confirms our interpretation. (See In re
Microsoft I-V Cases (2006) 135 Cal.App.4th 706, 719 [“Even when a statute is
unambiguous, it is nevertheless common for a court to review legislative history in order
to confirm its statutory analysis™].) Legislative committee reports concerning Sen. Bill
No. 288 demonstrate that the Legislature intended for the bill’s provisions to extend only

to those rules and regulations specified in the Code of Federal Regulations which had

(271)(i), (272)(1), 277)()(D), (278)(1)(A), (280)(1)(A), (282)(1)(A), (284)(i)(B), (286)(i),
(288)(I)(E), (293)(1)(A).
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been approved by the EPA as part of California’s SIP. (E.g., Sen. Com. on
Environmental Quality, analysis of Sen. Bill No. 288 (2003-2004 Reg. Sess.) as amended
Apr. 10, 2003, p. 2 [“This bill . ... [1]... [T] [r]lequires the ARB to adopt regulations
that incorporate and implement specified provisions of the Code of Federal Regulations
pertaining to new source review, as they existed on December 30, 2002”]; Assem. Com.
on Natural Resources, analysis of Sen. Bill No. 288 (2003—-2004 Reg. Sess.) as amended
June 27, 2003, p. 2 [same].)

Accordingly, the SCAQMD properly concluded that Regulation XV1I was
rendered ineffective by the EPA’s delegation withdrawal and that Sen. Bill No. 288 did

not subsequently render it effective as a matter of state law.

DISPOSITION
The judgment denying appellants’ petition for writ of mandate is reversed to the
extent it concluded that appellants had not presented a fair argument that NOx emissions
from the ULSD project created a potentially significant adverse environmental impact.
In all other respects, the judgment is affirmed and the matter is remanded to the trial court
to direct the SCAQMD to reevaluate the potential environmental significance of the NOx
emissions resulting from the project in a manner that is consistent with the views

expressed herein. Parties to bear their own costs on appeal.

DOI TODD

We concur:

, P.J.

BOREN

ASHMANN-GERST
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Filed 1/16/08 CERTIFIED FOR PARTIAL PUBLICATION

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SECOND APPELLATE DISTRICT

DIVISION TWO

COMMUNITIES FOR A BETTER
ENVIRONMENT et al.,

Plaintiffs and Appellants,
V.

SOUTH COAST AIR QUALITY
MANAGEMENT DISTRICT etal.,

Defendants and Respondents;

CONOCOPHILLIPS COMPANY,

Real Party in Interest and Respondent.

CARLOS VALDEZ et al.,
Plaintiffs and Appellants,
V.

SOUTH COAST AIR QUALITY
MANAGEMENT DISTRICT,

Defendant and Respondent;

CONOCOPHILLIPS COMPANY,

Real Party in Interest and Respondent.

THE COURT:

B193500

(Los Angeles County
Super. Ct. No. BS091275)

ORDER CERTIFYING OPINION
FOR PARTIAL PUBLICATION,
MODIFYING OPINION, AND
DENYING REHEARING

[NO CHANGE IN JUDGMENT]

(Los Angeles County
Super. Ct. No. BS091276)

The opinion in the above-entitled matter filed December 18, 2007, was not

certified for publication in the Official Reports.



For good cause it now appears that the opinion should be partially published in the
Official Reports and it is so ordered. Pursuant to California Rules of Court, rules 8.1100
and 8.1110, this opinion is certified for publication with the exception of parts I.C.&D.
and I1.

It is ordered that the opinion be modified as follows:

On page 2, the seventh paragraph listing counsel as “Bill Lockyer and Edmund G.
Brown, Jr., Attorneys General, Dane R. Gillette, Chief Assistant Attorney General,
Pamela C. Hamanaka, Assistant Attorney General, Sally Magnani Knox, Lisa Trankley
and Susan L. Durbin, Deputy Attorneys General, for Amicus Curiae State of California,
in support of Defendant and Respondent South Coast Air Quality Management District”
should be deleted and replaced with the following: “Bill Lockyer and Edmund G.
Brown, Jr., Attorneys General, Dane R. Gillette, Chief Assistant Attorney General,
Pamela C. Hamanaka, Assistant Attorney General, Sally Magnani Knox, Lisa Trankley
and Susan L. Durbin, Deputy Attorneys General, for Amicus Curiae State of California,
in support of Plantiffs and Appellants Carlos Valdez et al.”

On page 20, the sentence that begins on the second line which reads “But the
undisputed evidence in the FND demonstrated that the Refinery’s NOx emission levels
have never approached the over 8,000 ppd set by the RECLAIM permit” should be
deleted and replaced with the following sentence: “But annual emission levels reported
in the FND demonstrated that the Refinery’s NOx emission levels had not approached the
over 8,000 ppd set by the RECLAIM permit.”

The petitions for rehearing filed by defendant and respondent the South Coast Air
Quality Management District and real party in interest and respondent ConocoPhillips
Company are denied.

ConocoPhillips Company’s request to include exhibits with its petition is denied.

There is no change in the judgment.

BOREN, P. J. DOI TODD, J. ASHMANN-GERST, J.



