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 The Department of Water Resources (DWR) applied to the Federal Energy 

Regulatory Commission (FERC or Commission) to extend its federal license to operate 

Oroville Dam and its facilities as a hydroelectric dam.1  The project is referred to as the 

Oroville Facilities Project (sometimes also Project or Settlement Agreement (SA)) by 

which the affected parties agree to the conditions for the extended license.  “The SA 

includes Appendix A, which incorporates all of the . . . measures that the Settling Parties 

                                                           

1 The action does not concern the construction, repair, or replacement of the dam 

spillways, the need for which occurred during the pendency of this case. 
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believe to be under FERC’s jurisdiction.”2  The objective of the Project is the continued 

operation of the Oroville Facilities for power generation and the implementation of 

conditions for the extended license. 

 The plaintiffs brought this action in the superior court to stay the license procedure 

on the premise the environmental effects of relicensing the dam concern the operation of 

the dam and that jurisdiction to review the matter lies in the state courts pursuant to the 

California Environmental Quality Act (Pub. Resources Code, § 21000 et seq.; hereinafter 

CEQA).3  They claim that a CEQA document offered to support the DWR’s application 

to FERC failed to consider the impact of climate change on the operation of the dam for 

all the purposes served by the dam.  The superior court dismissed the complaint on the 

ground that predicting the impact of climate change is speculative.  The plaintiffs 

appealed. 

 A federal license is required by the Federal Power Act (16 U.S.C. § 791a et seq.; 

hereinafter FPA) for the construction and operation of a hydroelectric dam.  The license 

is issued by FERC.  With one relevant exception, the FPA occupies the field of licensing 

a hydroelectric dam and bars review in the state courts of matters subject to review by 

FERC.  (See, e.g., First Iowa Hydro-Electric Cooperative v. Federal Power Com. (1946) 

328 U.S. 152 [90 L.Ed. 1143] (First Iowa).)  The reason is that a dual final authority with 

                                                           

2 Throughout this opinion, all quotations are to the Draft Environmental Impact 

Report (DEIR) unless otherwise indicated.  

3 The plaintiffs rely on CEQA case authority to stay the relicensing procedure 

pending state judicial review of the DWR’s approval of the project.  (Santiago County 

Water Dist. v. County of Orange (1981) 118 Cal.App.3d 818, 829 (Santiago County).)  

Plaintiff Butte County requested that the state court “[e]njoin DWR’s project until and 

unless respondent [DWR] lawfully approves the project in the manner required by CEQA 

. . . .”  Plaintiff County of Plumas requested that:  “Respondents and real parties in 

interest . . . suspend all activity under the certification that could result in any change or 

alteration in the physical environment until respondent has taken actions that may be 

necessary to bring the certification into compliance with CEQA.” 
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a duplicate system of state permits and federal licenses required for each project would be 

unworkable.  In this case the duplicate authority involves the separate NEPA (National 

Environmental Protection Act) and CEQA reviews of the SA.  (Ibid.) 

 The exception to preemption lies with the state’s authority to impose more 

stringent water quality conditions on the license than federally required pursuant to 

section 401 (33 U.S.C. § 1341; hereinafter section 401) of the Clean Water Act4 (33 

U.S.C. § 1251 et seq.).5  In California the authority to establish the conditions is vested in 

the state water pollution control board (now State Water Resources Control Board 

(SWRCB)).  (Wat. Code, § 13160 et seq.)  The conditions must be set forth in a 

certificate to be incorporated in the license.6  The environmental predicate for the 

certificate is set forth in Appendix A of the SA in both NEPA and CEQA reviews of the 

conditions for the license.  To avoid duplication of federal and state environmental 

reviews, the jurisdiction to review the conditions lies with FERC. 

 Oroville Dam was completed in 1968 as part of the State Water Project (SWP).  It 

blocks access to 66.9 miles of high-quality habitat for anadromous fish (salmon & 

steelhead).  FERC licenses are conditioned on the adoption of a plan for the “adequate 

                                                           

4 The Clean Water Act provides:  “Any applicant for a Federal license or permit to 

conduct any activity including, but not limited to, the construction or operation of 

facilities, which may result in any discharge into the navigable waters, shall provide the 

licensing or permitting agency a certification from the State in which the discharge 

originates or will originate, or, if appropriate, from the interstate water pollution control 

agency having jurisdiction over the navigable waters at the point where the discharge 

originates or will originate, that any such discharge will comply with the applicable 

provisions of sections 301, 302, 303, 306, and 307 of this Act [33 U.S.C. §§ 1311, 1312, 

1313, 1316, 1317].”  (33 U.S.C. § 1341(a)(1).) 

5 The formal name of the Clean Water Act is the Federal Water Pollution Control 

Act. 

6 References to a certificate is to the law generally, references to the “Certificate” 

are to the SWRCB certificate issued December 15, 2010.  (State Water Resources 

Control Board, Order WQ 2010-0016 (Dec. 15, 2010).) 

https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=c0d67005-1199-48a7-af7a-f4f72b3bd6d5&pddocfullpath=%2Fshared%2Fdocument%2Fstatutes-legislation%2Furn%3AcontentItem%3A4YF7-GNH1-NRF4-44V0-00000-00&pdpinpoint=_a_1&pdcontentcomponentid=6362&pddoctitle=33+U.S.C.+%C2%A7+1341(a)(1)+(1988)&ecomp=r9vfk&prid=2c5a9546-95a4-4a1c-8935-4041ebfa2147
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protection, mitigation, and enhancement of fish and wildlife . . . and for other beneficial 

public uses, including irrigation, flood control, water supply, and recreational and other 

purposes . . . .”  (16 U.S.C. § 803(a)(1).)  The Feather River Fish Hatchery was built to 

compensate for the loss of spawning grounds resulting from the construction of Oroville 

Dam. 

 The DWR proposes, in fulfillment of the environmental requirements of section 

803 of title 16 of the United States Code, that new measures be taken to improve the 

conditions of fish and wildlife affected by the presence of the dam.  The measures include 

a commitment by DWR to develop plans to enhance, protect, restore, and/or create 

habitat within the FERC boundary to be set forth in a certificate.  These plans, referred to 

as the “New Project License,” are subject to CEQA environmental review when 

implemented.7  The DWR has selected a federal alternative procedure, an SA, for the 

fulfillment of its obligations.  The SA involves the agreement of the parties affected by 

the extended license. 

 We shall conclude that the plaintiffs cannot challenge the environmental 

sufficiency of the SA in the state courts because jurisdiction to review the matter lies with 

FERC and plaintiffs did not seek federal review as required by 18 Code of Federal 

Regulations part 4.34(i)(6)(vii) (2003).  Moreover, the plaintiffs did not challenge and 

could not challenge the SWRCB Certificate itself in their pleadings because it did not 

exist at the time this action was filed.  The extended license issues upon the filing of a 

certificate and that cannot be delayed beyond one year from the date of a request for the 

certificate.  “Section 401(a)(1) requires that a State ‘act on a request for certification[] 

within a reasonable period of time (which shall not exceed one year) after receipt of such 

                                                           

7 A project under CEQA is defined as a physical change in the environment.  Public 

Resources Code section 21065 defines “ ‘Project’ ” as:  “an activity which may cause 

either a direct physical change in the environment, or a reasonably foreseeable indirect 

change in the environment . . . .” 
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request,’ or else ‘the certification requirements of this subsection shall be waived . . . .’ ”  

(Alcoa Power Generating Inc. v. FERC (D.C. Cir. 2011) 643 F.3d 963, 972.)  It is only 

after the issuance of the license that the Certificate may be implemented. 

 Accordingly, this court has no jurisdiction of the cause tendered.  We shall return 

the case to the trial court with an order to dismiss the complaint for lack of subject matter 

jurisdiction.8 

DISCUSSION9 

A.  The Oroville FERC Project and its Multiple Uses 

 The Oroville FERC Project No. 2100 is located on the Feather River in the Sierra 

Nevada foothills in Butte County, California.  The Oroville Facilities were constructed 

between 1961 and 1968 as part of the SWP, a water storage and delivery system of 

reservoirs, aqueducts, power plants, and pumping plants designed to provide flood 

control and to store and distribute water to supplement the needs of urban and agricultural 

water users in both northern and southern California.  The Oroville Dam is the largest 

                                                           

8 The court advised the parties that its tentative view was that the relicensing of the 

Oroville Dam and Oroville Facilities Project is preempted by the FPA and implementing 

regulations (e.g., 18 C.F.R. §§ 4.34, 385.602 (2003)) and that jurisdiction over a 

challenge to the issuance of the license lies with FERC.  Accordingly, the case should be 

returned to the superior court with directions to dismiss the action for lack of federal 

subject matter jurisdiction.  We invited the parties to submit supplemental briefs in 

response to our advice.  They did so and agreed that the case was subject to federal law 

except for the environmental program contained in a certificate prepared by the SWRCB.  

The plaintiffs then sought to challenge the environmental predicate for the Certificate 

setting forth the state’s more stringent water quality provisions on the ground it also fails 

to consider climate change.  The challenge cannot succeed because the Certificate did not 

exist at the time the case was filed and the program required by the Certificate cannot be 

challenged until it is implemented by the DWR.  That has not occurred because 

implementation is dependent upon the filing of the Certificate.  Accordingly, there is no 

issue regarding the implementation of the Certificate to review on appeal.   

9 The facts and procedure regarding the subject of jurisdiction appear at relevant 

points in the Discussion. 
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earthen dam in the United States.  The Oroville Facilities Project is operated for power 

generation, water quality improvement in the Sacramento–San Joaquin Delta, recreation, 

fish and wildlife enhancement, and flood management.  The dam is designed to access 

the waters of Lake Oroville at different depths to allow control of the temperature of the 

water discharged from the dam.  The only physical change to the existing dam is the 

opening of a water valve to access the cold water at the bottom of Lake Oroville.10 

 The Oroville Facilities include facilities and operations to help protect and 

enhance fish and wildlife species and their habitat.  Many of the existing environmental 

programs implemented within the Oroville Facilities Project boundary are cooperatively 

managed or are based on agreements with other agencies such as the Department of Fish 

and Game and the United States Fish and Wildlife Service.  This includes operation and 

maintenance of facilities such as the Feather River Fish Hatchery and the Oroville 

Wildlife Area and implementation of measures developed in consultation with interested 

parties to protect species that are listed under the Federal Endangered Species Act and/or 

the California Endangered Species Act. 

 As an integral part of the SWP, water stored in Lake Oroville is released from the 

Oroville Facilities to meet a variety of statutory, contractual water supply, flood 

management, and environmental commitments.  These contractual, flood management, 

fishery, water quality, and other environmental obligations are defined in numerous 

operating agreements that specify timing, flow limits, storage amounts, and/or constraints 

on water releases.  The relicensing of the operation of the dam is consistent with these 

existing commitments and no changes to the contractual obligations or to the general 

pattern of these releases are anticipated. 

                                                           

10 The water valve permits access to cooler water from the bottom of Lake Oroville 

that is fed by the Feather River, which flows through a tunnel built during the 

construction of the dam to convey water from the river around the site of the dam.   
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 The Oroville Facilities are also important components of the Sacramento River 

Flood Control Project, the flood management system for areas along the Feather and 

Sacramento rivers downstream of Oroville Dam.  The Oroville Facilities provide flood 

protection benefits to Oroville, other portions of Butte County, Marysville, Yuba City, 

other portions of Yuba and Sutter counties, and many smaller communities downstream 

to Sacramento.  The use of the dam to control floods is governed by federal regulations 

issued by the U.S. Army Corps of Engineers.  The Oroville Facilities also provide 

protection to 283,000 acres of developed agricultural lands and a variety of transportation 

and other public utility infrastructure.  Pursuant to section 204 of the federal Flood 

Control Act of 1958, flood control operations at Oroville are governed by the rules and 

regulations prescribed by the Secretary of the Army.  The Proposed Project is consistent 

with existing U.S. Army Corps of Engineers flood management objectives. 

B.  Federal Preemption 

 With one relevant exception, the FPA occupies the field of licensing a 

hydroelectric dam and bars environmental review of the federal licensing procedure in 

the state courts.  (First Iowa, supra, 328 U.S. 152; California v. FERC (1990) 495 U.S. 

490 [109 L.Ed.2d 474]; cf. Sayles Hydro Ass’n v. Maughan (9th Circ. 1993) 985 F.2d 

451; Karuk Tribe of Northern California v. California Regional Water Quality Control 

Bd., North Coast Region (2010) 183 Cal.App.4th 330.) 

 The lead case is First Iowa.  A state license issued for a hydroelectric dam 

bypassed the federal licensing system and was enforced in the state courts.  The Supreme 

Court held that the federal law preempted the state law and barred its application in the 

state courts.  The court explained that under the FPA “there is a separation of those 

subjects which remain under the jurisdiction of the states from those subjects which the 

Constitution delegates to the United States and over which Congress vests the Federal 

Power Commission with authority to act.  To the extent of this separation, the Act 

establishes a dual system of control.  The duality of control consists merely of the 
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division of the common enterprise between two cooperating agencies of government, 

each with final authority in its own jurisdiction. . . .  A dual final authority, with a 

duplicate system of state permits and federal licenses required for each project, would be 

unworkable.  . . .  [For that reason] [s]ection 9(c) [of the FPA] permits the Commission to 

secure from the [state] applicant ‘[s]uch additional information as the Commission may 

require.’  This enables it to secure, in so far as it deems material, such parts, or all of the 

information that the respective States may have prescribed in state statutes as a basis for 

state action.”  (First Iowa, supra, 328 U.S. at pp. 167-169, italics added, italics omitted, 

fns. omitted.)  Here that would include the CEQA document in Appendix A of the SA 

that is the predicate environmental study for the Certificate.  Otherwise, First Iowa says, 

the federal law would vest in a state, a veto power over a federal project.  “Such a veto 

power easily could destroy the effectiveness of the [FPA].  It would subordinate to the 

control of the State the ‘comprehensive’ planning which the Act provides . . . .”  (Id. at 

p. 164.)  For the same reasons a state cannot delay a FERC license by issuing a certificate 

beyond one year of a request for a certificate.   

 Thus, pursuant to First Iowa, the state review of the environmental information 

within the jurisdiction of FERC and contained in the CEQA document cannot be used to 

delay the issuance of the license. 

C.  The Clean Water Act Exception 

 The exception to federal jurisdiction is found in section 401 of the Clean Water 

Act.  (33 U.S.C. § 1341.)  FERC requires that every application for a federal license that 

may result in the discharge of pollutants into navigable waters, including pollutants from 

the discharge of water from a dam, must provide FERC with a certificate that the Project 

has complied with the state law that regulates the pollution of water.  (33 U.S.C. § 1341; 

S.D. Warren Co. v. Maine Bd. of Environmental Protection (2006) 547 U.S. 370 [164 

L.Ed.2d 625]; Wat. Code, § 13160 et seq.).  The term pollution includes the temperature 

and flow of water that impacts the lives of fish in the water below the dam. 
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 Before FERC can issue a new license to DWR, the SWRCB must first issue a 

water quality certificate pursuant to section 401 of the Clean Water Act and the Porter-

Cologne Act, Water Code section 13160 et seq.  However, as noted, the state, including 

its courts, cannot delay the issuance of a certificate beyond one year from the date of a 

request to issue a certificate.  In issuing its water quality certification, the SWRCB 

certifies that the Proposed Project will comply with specified provisions of the Clean 

Water Act, including water quality standards that are developed pursuant to state law and 

in satisfaction of Clean Water Act section 303 (33 U.S.C. § 1313).  Preparation and 

certification of an Environmental Impact Report under the terms of CEQA and directed 

to the environmental effects of the state’s more stringent water quality law is required 

before the SWRCB can take action.  This DEIR is intended to fulfill that purpose, and 

considers three alternatives:  the No-Project Alternative, the Proposed Project (SA), and 

the FERC Staff Alternative described in the FERC Draft Environmental Impact 

Statement (DEIS). 

 The SA contains appendices.  It provides that the CEQA “program” in Appendix 

A is subject to amendment by the SWRCB to comply with the state’s more stringent 

clean water law pursuant to section 401 of the federal Clean Water Act.  The “amended 

program” is set forth in a certificate issued by the SWRCB as conditions to the FERC 

license to be implemented when imposed after the license is issued.  “Preparation and 

certification of an EIR under the terms of CEQA is required before the SWRCB can take 

action.”  The DEIR provides that when the “amended program” in the Certificate is 

implemented (i.e., constructed) the implementation may be subject to CEQA review in 

the state courts. 

 In this case the Certificate includes an amendment to set water temperature 

requirements for the fish hatchery as required by a 1983 agreement between DWR and 

the Department of Fish and Game.  It mandates that the water temperature of discharged 

water be lowered by a specified amount “[a]fter facility modifications [required by the 
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Certificate], but no later than 10 years after [issuance of the] license.”  “Because of the 

importance of the river valve [(that permits taking water from the deepest and coolest 

parts of Lake Oroville)] for temperature control” the Certificate also requires that “a 

timeline be submitted within six months of license issuance that includes the steps 

necessary to finalize the repair or refurbishment of the river valve.”  

D.  The Relicensing Procedure 

 The federal law provides for an alternative licensing procedure (ALP).  We note 

that the federal administrative regulation does not refer to CEQA.  (See 18 C.F.R. 

§ 4.34(i)(6)(vii) (2003).)  The purpose of the ALP is to “resolv[e] all issues that have or 

could have been raised by the Parties in connection with FERC’s order issuing a New 

Project License . . . .”  The ALP “combine[s] into a single process the pre-filing 

consultation process, the environmental review process under the National Environmental 

Policy Act and administrative processes associated with the [federal] Clean Water Act 

and other statutes, . . .”  (18 C.F.R. § 4.34(i)(2)(i) (2003).)  The SA provides that these 

requirements are incorporated in the license as conditions of the license. 

 The ALP substitutes the environmental report, normally required in an application 

to FERC, with a “Preliminary Draft Environmental Assessment (PDEA).”  “The ALP is 

intended to expedite the licensing process by combining the prefiling consultation and 

federal and State environmental review process into a single process.”  After DWR 

submitted its draft license application and draft PDEA the stakeholders continued to 

negotiate and ultimately developed the SA, which was signed by 52 parties and adopted 

by DWR as the Proposed Project and submitted to FERC.   

 The SA includes “[t]he cooperative scoping of environmental issues (including 

necessary scientific studies), the analysis of completed studies” and “[t]he preparation of 

a [PDEA] . . . .”  (18 C.F.R. § 4.34(i)(4)(ii) & (iii) (2003).)  The purpose of the SA is to 

“resolve[] all issues that may arise in the issuance of all permits and approvals associated 

with the issuance of the New Project License, including . . . . Section 401 Certification, 
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[National Environmental Policy Act] and CEQA.”  The SA includes two appendices 

which mark the line between federal (Appendix A) and state (Appendix B)11 jurisdiction.  

In its federal NEPA environmental impact statement for the Project, FERC evaluated 

only Appendix A of the SA. 

 Thus, in keeping with First Iowa, Appendix A of the SA sets out the matters 

subject to federal jurisdiction.  The potentially confusing aspect of the procedure is the 

presence of a lengthy CEQA document.  It serves two purposes.  It provides the 

underlying environmental studies supporting both the FERC application (PDEA) and the 

state’s more stringent clean water law.  The environmental matter set forth in the SA is 

reviewable by FERC for purposes of the PDEA and by the SWRCB as a predicate for the 

state’s more stringent water quality conditions. 

 That is all that is required for issuance of the FERC license.  As noted, the 

implementation of the clean water rules is potentially subject to further CEQA review.  

The program contained in the Certificate provides for further studies and implementation 

of the state’s more stringent clean water law rules after the issuance of the FERC license.  

Thus the program in Appendix A fulfills two functions.  (1)  It provides the state’s 

environmental information to meet FERC’s requirements (PDEA).  (2)  It supplies the 

environmental information from which the SWRCB develops the state’s clean water law 

in a certificate. 

 “[T]he SA was submitted to FERC on March 24, 2006, as supplemental 

information to support the license application that DWR filed in January 2005 for 

consideration as future license conditions to the Oroville license for the next 50 years.”   

“The objective of the Proposed Project is the continued operation and maintenance 

of the Oroville Facilities for electric power generation, including implementation of any 
                                                           

11 Appendix B contains agreements by the parties that are not required by federal law 

including the contribution of money to construct the new facilities.  No issue regarding 

Appendix B has been tendered. 
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terms and conditions [(adopted by the SWRCB)] to be considered for inclusion in a new 

FERC hydroelectric license.”  (Italics added.) 

 In this case “[t]he SA includes a commitment by DWR to develop, in consultation 

with stakeholders, a number of plans to enhance, protect, mitigate, restore, and/or create 

habitat within the FERC Project boundary.  It also requires that DWR complete a number 

of studies and conduct monitoring to guide future decisions and activities.  While these 

. . . will likely lead to future actions that would be subject to CEQA environmental 

review prior to implementation . . . [they] do not result in a physical change to the 

environment and thus are not ready for project-specific CEQA analysis at this time.”12 

 “The SA includes Appendix A, which incorporates all of the protection, 

mitigation, and enhancement . . . measures that the Settling Parties believe to be under 

FERC’s jurisdiction in Proposed License Articles, and Appendix B, which includes all of 

the PM&E measures and other agreements that the Settling Parties believe to be outside 

of FERC’s jurisdiction or that are commitments made by parties other than DWR.” 

 “In general, SA Appendix A includes a commitment by DWR to develop, in 

consultation with stakeholders, numerous environmental plans and programs.  These 

environmental plans and programs would improve fish spawning and rearing habitat to 

complement FESA anadromous fish species recovery programs, support the Feather 

River Fish Hatchery, provide additional habitat for waterfowl, provide protection for 

terrestrial FESA species, monitor water quality in project waters, improve habitat for 

warmwater fish species and improve the coldwater fishery in Lake Oroville, and provide 

new management direction for the [Oroville Wildlife Area].” 

 A dispute concerning “required [environmental] studies,” tendered by an entity 

“participating” in the ALP, is subject to federal administrative review before FERC.  (18 

                                                           

12 The review of the proposed implementation of the changes made by the SWRCB 

in the Certificate is the only point at which CEQA applies to the licensing procedure. 
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C.F.R. § 4.34 (i)(6)(vii) (2003).)  Plaintiffs, as participants in the SA, tendered a dispute 

regarding “required studies” but failed to seek relief before FERC.  Accordingly, they 

failed to exhaust their federal administrative remedies.  The SA also contains Appendix 

B, which sets forth agreements by the parties not required by federal law.  No such 

agreement is at issue in this case. 

E.  The New Project License 

 Although the Oroville Facilities Project that is subject to licensing is the SA, the 

project subject to environmental review is referred to in Appendix A as the “New Project 

License.”  It is subject to review before FERC because the applicants of the SA 

“participat[e] in the alternative pre-filing consultation process.”13  As the CEQA 

document explains, this project, does “not . . . include any annual license extending the 

original license” for the dam.  Rather, it sets forth the environmental proposals that 

physically condition the new license.  For this reason, it does not include the 

environmental effects of the operation of the dam but only the environmental effects of 

the projects encompassed by the New Project License, i.e, the projects listed in the 

Certificate. 

 A source of confusion is the classification of the overall project subject to the 

FERC license as the Oroville Dam and Oroville Facilities Project.  However, the project 

subject to environmental review in this case is not the existing dam and facilities but the 

project to further mitigate the loss of habitat caused by the construction of the dam, and 

that is referred to as the New Project License.  This project would increase the habitat 

along the lower reaches of the Feather River, open a water valve to access colder water at 

                                                           

13 Title 18 Code of Federal Regulations part 4.34(i)(6)(vii) (2003) provides in 

relevant part:  “Any potential applicant, resource agency, Indian Tribe, citizens’ group, or 

other entity participating in the alternative pre-filing consultation process may file a 

request with the Commission to resolve a dispute concerning the alternative process 

(including a dispute over required studies) . . . .”  (Italics added.) 



15 

the bottom of Lake Oroville to meet hatchery temperature requirements, improve the 

spawning of fish by channel and gravel improvement plans, and regulate the flow of 

water from the dam.14  Only the implementation of the conditions set forth in the 

Certificate relating to the state’s clean water law, some of them to be completed years 

after the license is issued, is subject to independent CEQA review in the state courts.   

 There is an extensive CEQA document (DEIR) in the record and it is this 

document that the plaintiffs rely on in their CEQA challenge.  It serves two purposes.  

First, it satisfies the state’s obligation to provide environmental information to FERC.  It 

is used “to evaluate the potential effects of implementing the SA as new license terms 

and conditions for the continued operation of the hydroelectric component of the Oroville 

Facilities.”  That, however, is reviewable before FERC as general conditions for the 

operation of the dam.   

 The federal law has its own means of review of contested issues in the settlement 

process.  Under 18 Code of Federal Regulations part 385.602(h)(1)(i) (2003), if FERC 

determines that any offer of settlement is contested by any party, the Commission may 

decide the merits of the issues if the record contains substantial evidence upon which to 

base a reasoned decision or it determines there is no genuine issue of material fact.15  (18 

C.F.R. § 385.602(h)(1)(i) (2003).) 

                                                           

14 Insofar as the implementation of the changes made by the SWRCB to the “New 

Project License” (Appendix A) are subject to CEQA analysis it is programmatic.  (Pub. 

Resources Code, §§ 21093, 21094.)  The CEQA “program” is set forth in Appendix A as 

the environmental predicate for the Certificate.  As noted, the CEQA “program” set forth 

in Appendix A is subject to federal administrative review before FERC pursuant to 

NEPA.  (18 C.F.R. § 4.34(i)(6)(vii) (2003).) 

15 If the Commission determines that the record does not contain substantial 

evidence, the Commission has the option to take other action which the Commission 

determines to be appropriate.  (18 C.F.R. § 385.602(h)(1)(ii)(B) (2003).) 
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Second, the DEIR provides an analysis for the preparation of a “water quality 

certification for the Proposed Project from the [SWRCB] under Section 401 of the 

[federal] Clean Water Act.”  The primary purpose of the DEIR is “to identify . . . any 

potential . . . environmental impacts that may result from implementation of” the New 

Project License.  It provides for environmental studies that support the changes made by 

the SWRCB in the Certificate.  To the extent that CEQA applies to the Certificate it is to 

the proposed implementation of the changes by the SWRCB.  (See 33 U.S.C. § 1341(d).)  

Appendix A also functions as a PDEA, an “analysis required under [the federal] NEPA in 

support of relicensing.” 

 In this respect the state laws are not a part of relicensing and cannot be used to 

delay relicensing by resort to the state courts.  The SA is clear that the purpose of the SA 

is to “resolv[e] all issues that have or could have been raised by the Parties in connection 

with FERC’s order issuing a New Project License . . . .”  “[I]t is the Parties’ intention that 

this [SA] also resolves all issues that may arise in issuance of all permits and approvals 

associated with the issuance of the New Project License, including but not limited to . . . 

CWA [Clean Water Act] Section 401 Certification, NEPA and CEQA.” 

 Although “[t]he DEIR analyzes the potential impacts of implementing the SA 

including all its appendices, as DWR’s proposed project, the matters subject to 

environmental review by the state required to obtain an extended license include only the 

matters in Appendix A.  The state’s environmental information provided in Appendix A, 

which is expressly made subject to federal jurisdiction, satisfies the state’s environmental 

obligation with respect to the federal license.  It also provides the environmental 

information in support of the programmatic portion of the New Project License which is 

the environmental predicate for review of the “program” by the SWRCB for compliance 

with the state’s more stringent clean water law. 

 The program set forth in the “New Project License” was submitted to the SWRCB 

for its review pursuant to the California Clean Water Act.  (Porter-Cologne Act, Wat. 
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Code, § 13160 et seq.)  The changes made to the program are set forth in a certificate 

(adopted December 15, 2010, two years after the filing of this action).  The Certificate 

has not been filed with FERC because of the pendency of this action.16  The CEQA 

document asserts only that the changes made to the program by the SWRCB in the 

Certificate are subject to CEQA review in the state courts when implemented after the 

Certificate is submitted to FERC and the license issued. 

 Neither the program subject to the SWRCB review, nor the Certificate by which 

SWRCB exercises its section 401 authority to implement the provisions of Appendix A 

are the subject of plaintiffs’ petition.  Because the plaintiffs’ petition was filed in the state 

court two years before the SWRCB adopted the Certificate, no issue is tendered 

concerning the changes the Certificate makes to the program, and no action under CEQA 

to review the changes can be filed in a state court until after the license is issued and the 

changes implemented.  As a consequence, they have not tendered a question of how the 

CEQA part of the section 401 review meshes with the non-CEQA part of the licensing 

process. 

F.  The Parties’ Status 

 The plaintiffs participated extensively in the ALP but refused to sign the SA.  As a 

consequence, they are not parties to the SA and have no procedural rights pursuant to its 

internal review procedures in Appendix B of the SA to dispute the agreement of the 

parties.17  Nor did the plaintiffs seek administrative review of the New Project License 

before FERC as required by 18 Code of Federal Regulations part 4.34(6)(vii) (2003).  

                                                           

16 The plaintiffs rely on CEQA case authority to stay the relicensing procedure 

pending state judicial review of the DWR’s approval of the project.  (Santiago County, 

supra, 118 Cal.App.3d at p. 829.) 

17 The internal review procedures apply to matters agreed to by the parties that are 

not subject to FERC review, such as the provision of funds to carry out the agreements.  

As noted, no such issue is tendered in this action. 
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Instead, on August 21, 2008, they filed a CEQA complaint for a writ of mandate in the 

state superior court challenging the environmental effects of climate change on the 

operation of the dam and facilities for all the purposes served by the SWP.  It is the 

propriety of the appeal from the judgment of the superior court in that action that we 

consider. 

 The plaintiffs argue that the SA applies only to entities that have signed the SA as 

parties.  That is true, but the source of the plaintiffs’ contractual rights, if any, is the SA.  

There is one remedy for which status as a party is not required, and it is a federal remedy 

for the violation of the environmental requirements of federal law.  “Any . . . entity 

participating in the alternative pre-filing consultation process may file a request with the 

Commission to resolve a dispute concerning the alternative process (including a dispute 

over required studies) . . . .”  (18 C.F.R. § 4.34(i)(6)(vii) (2003), italics added.)  The 

plaintiffs participated extensively in the pre-filing consultation process and tendered 

essentially the same climate change argument and supporting data for consideration by 

the SA in their opening brief as CEQA claims, but refused to sign the SA as a party.  

Since the plaintiffs are not parties to the SA and did not utilize its administrative process 

they have no rights under the SA and cannot challenge the provisions of the SA relating 

to Appendix B. 

 The plaintiffs alleged that the SA did not consider the impact of global climate 

change on DWR’s continued operation of the existing dam and facilities for the purposes 

served by the SWP.  They argue that “[c]limate change will almost certainly affect the 

project’s ability to meet water supply, water temperature, water quality, flood 

management, and recreational requirements, thus severely impacting human populations 

and ecosystems.”18  A project subject to CEQA review involves the environmental 
                                                           

18 In their initial briefing, the plaintiffs challenged the project description as 

“truncated,” as failing to include all the uses to which water from the dam would be put 

pursuant to the SWP.  These are referred to as “project operations.”   The plaintiffs argue:  
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consequences of a physical change in the environment.  Since no physical changes are 

planned for the dam itself,19 other than the reopening of the water valve, the plaintiffs 

assume the project subject to environmental review is the DWR’s operation of the dam as 

part of the SWP. 

 The plaintiffs do not claim that, given climate change, the environmental measures 

in Appendix A would cause an environmentally harmful physical change in the 

environment, since Appendix A is designed to ameliorate environmental harms caused by 

the existing dam.  Rather, they claim that the impact of climate change on the continued 

operation of the dam would affect the DWR’s ability to carry out the purposes served by 

the SWP. 

 The respondents reply that the impact of climate change on the operation of the 

dam is too speculative to require consideration under CEQA.  The superior court agreed 

and entered a judgment in favor of the respondents.  This is the posture in which the 

appellate case was initially briefed. 

 The operation of the existing dam and facilities, however, is not the project subject 

to environmental review.  The project subject to review is labeled the New Project 

License and expressly does “not . . . include any annual license extending the original 

                                                                                                                                                                                           

“Climate change will almost certainly affect the project’s ability to meet water supply, 

water temperature, water quality, flood management, and recreational requirements, thus 

severely impacting human populations and ecosystems.  DWR’s own report discusses 

several impacts but never analyzes them in light of climate change due to the EIR’s 

erroneous assumption of stationarity.”  (Fn. omitted.)  “ ‘[R]eservoirs will likely 

experience changes in the rate and timing of inflow.  Changes in reservoir operations and 

reduced annual storage in snowpack could result in less water being available in the 

summer and fall to meet Delta outflow and salinity requirements.’ ” 

 It is true that changes in the earth’s climate could affect the temperature or flow of 

water to the new environmental project, but as noted, any such argument must be made 

when the project in the Certificate is implemented. 

19 See footnote 1, ante. 
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license . . . .”  The New Project License does include new spawning grounds for 

anadromous fish and changes in the temperature and flow of water from the dam to 

improve the spawning and survivability of the fish.  It is subject to review by the 

SWRCB for compliance with California’s clean water laws. 

 The parties were likely misled by the lengthy CEQA document in the record that 

includes a CEQA review of the environmental consequences of relicensing the existing 

dam.  From this premise the plaintiffs argue that DWR should have considered the 

project subject to environmental review as the environmental impact of climate change 

on the operation of the dam and facilities, as part of the SWP, and that, as a result, the 

DWR failed to consider the consequences of climate change on the operation.  It was on 

this basis that the plaintiffs claimed the decision to approve the project and issue the 

license should be stayed pending a state court resolution of their CEQA claims.  

(Santiago County, supra, 118 Cal.App.3d at p. 829.) 

 The plaintiffs’ primary mistake is that the project subject to environmental review 

by the state is not the dam and facilities as built, but the project to further mitigate the 

loss of habitat caused by construction of the dam in 1967, increasing the habitat along the 

lower reaches of the Feather River, opening a water valve to access colder water at the 

bottom of Lake Oroville to meet hatchery temperature requirements, improving the 

spawning of fish by channel and gravel improvement plans, and regulating the flow of 

water from the dam. 

 The correct view of the project tenders questions of federal administrative and 

substantive law applicable to the relicensing of a hydroelectric dam and its facilities.   

DISPOSITION 

 The plaintiffs cannot challenge the environmental sufficiency of the program in 

Appendix A because review of that program lies with FERC and they did not seek review 

as required by 18 Code of Federal Regulations part 4.34(i)(6)(vii) (2003).  The plaintiffs 
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cannot challenge the environmental predicate to the Certificate contained in the CEQA 

document because that is subject to review by FERC.  The plaintiffs cannot challenge the 

Certificate because it did not exist when this action was filed, and they cannot challenge 

the changes made by the SWRCB in the Certificate until they are implemented.  For these 

reasons the parties have not tendered a federal issue over which this court has state 

CEQA jurisdiction.  Accordingly, we shall dismiss the appeal with directions to the trial 

court to vacate its judgment and dismiss the action for lack of subject matter jurisdiction.  

Costs are awarded to respondents.  (Cal. Rules of Court, rule 8.278(a)(1), (2).) 
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