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We are called upon to decide the extent to which fairly recent legislation, when considered together with the available caselaw interpreting that legislation, conferred new discretion on trial courts at sentencing.  The discretion at issue here is a trial court’s choice to impose an uncharged lesser included firearm enhancement in lieu of the greater enhancement of conviction, after the greater enhancement is stricken by the trial court in its exercise of discretion.  In what has become the customary positioning in these cases, here the offender argues for more discretion and the Attorney General argues for less.
[bookmark: dabmci_836ddf3ca1024bfa82bebacde45b9651][bookmark: dabmci_6163dea696404486b818936873002f71]As we next explain, in this case we agree with defendant Fredrick Lamar Johnson that the trial court has broad discretion to impose a lesser uncharged firearm enhancement provided for by Penal Code section 12022.5, subdivision (a), when it exercises its discretion to strike a Penal Code section 12022.53, subdivision (b) firearm enhancement of conviction.[footnoteRef:1]  We remand the case for a full resentencing hearing, where the trial court may consider exercise of its discretion and any other new laws related to sentencing that may apply to defendant. [1:   Undesignated statutory references are to the Penal Code.] 

BACKGROUND
[bookmark: dabmci_a3562b179d1147638b02a0e17b52547b][bookmark: dabmci_ea26778076fc49aea596960e3c755459][bookmark: dabmci_26c8b37f06ac4a78b672b01b931fc8db][bookmark: dabmci_fcbbdff20af54bb4ab25ce3625a4443e][bookmark: dabmci_7a31f4a178e149a59696f46739032a90][bookmark: _Hlk111653586]On January 1, 2018, Senate Bill No. 620 (2017-2018 Reg. Sess.) (Senate Bill No. 620) went into effect.  (Stats. 2017, ch. 682, §§ 1-2.)  Senate Bill No. 620 amended sections 12022.5 and 12022.53, granting trial courts discretion pursuant to section 1385 to strike or dismiss certain firearm enhancements.  (§§ 12022.5, subd. (c) (12022.5(c)); 12022.53, subd. (h) (12022.53(h).)
[bookmark: dabmci_39ee694ff33b46f9b0390fa4f945a770][bookmark: dabmci_8c62e7d051d64ef09de5a4f4f881013c][bookmark: dabmci_0b700f99f3114d5f964b5a330027bb4b][bookmark: _Hlk111719227][bookmark: dabmci_c9438996ce964d3593a64b4f41d7e300][bookmark: dabmci_d0e6f4d64eb7441db09cd5f359afebd2][bookmark: dabmci_a070d94d85b74f1ea3bb96755a8423f5]Relying primarily on legislative intent, on January 20, 2022, our Supreme Court held in People v. Tirado (2022) 12 Cal.5th 688 (Tirado) that although the amendments at issue spoke only in terms of striking or dismissing a firearm enhancement, trial courts also have discretion under Senate Bill No. 620 to impose uncharged lesser section 12022.53 enhancements after striking or dismissing the greater.  As relevant here, this interpretation appeared to leave unresolved an apparent conflict with other unamended statutory provisions that require imposition of the harshest available punishment (see § 12022.53, subd. (f) (12022.53(f)) [requiring the court to impose “the enhancement that provides the longest term of imprisonment”] and limit sentencing to enhancements contained within the same statute unless the other statute provided for harsher consequences (§ 12022.53, subd. (j) (12022.53(j)) [requiring the court to impose punishment for the § 12022.53 enhancement “rather than imposing punishment authorized under any other” statute unless the other enhancement provides for a more severe penalty or a longer prison term]). 
[bookmark: dabmci_c3215ac7ed2b47bba13769cc71150fb0][bookmark: dabmci_af8c3f67b8e842138224a4c9ad0185f6][bookmark: _Hlk112511873][bookmark: _Hlk112514241][bookmark: dabmci_e550226e65684255a7fdcb3055ffb3a4]Long before the passage of Senate Bill No. 620, in 2002, defendant pleaded no contest in two cases to various counts in connection with multiple armed robberies and, as relevant here, admitted seven section 12022.53, subdivision (b) (12022.53(b)) enhancements.  He was sentenced to 46 years four months in prison (People v. Johnson (Nov. 29, 2018, C086041) [nonpub. opn.]) and resentenced approximately 15 years later to 46 years in prison (§ 1170, subd. (d); People v. Hill (1986) 185 Cal.App.3d 831, 833).
[bookmark: dabmci_d7ba8e51a6b7498d873073ee24cdeade][bookmark: dabmci_a1cdfcf0dd59443a8a164f8242d7d99c][bookmark: dabmci_3eee69e5af4845d082752984c5977351][bookmark: dabmci_ac3a0afb68794c65bb1ccada8d1d7641][bookmark: dabmci_eecfb388c6004c59a580509883eeef33][bookmark: dabmci_e1931a3b4e4d451e89ea4a5a6323b6c8]By the time we considered defendant’s appeal from his second sentencing hearing, Senate Bill No. 620 had been enacted, and we remanded the case for discretionary resentencing pursuant to the new amendments, with directions to obtain and consider a supplemental probation report.  (People v. Johnson, supra, C086014.)  At the resentencing hearing on remand, as relevant here, the trial court acknowledged it had discretion--pursuant to the amendments to section 12022.53 resulting from the passage of Senate Bill No. 620--to strike one or more of defendant’s seven section 12022.53(b) firearm enhancements.  (§ 12022.53(h).)  After making a number of appropriate considerations, the court concluded the firearm enhancements were “inextricably entwined” with each of the robberies and assaults and declined to strike any of the enhancements.  The court was not asked to consider imposing lesser firearm enhancements in lieu of the section 12022.53(b) enhancements of conviction.  
Defendant timely appealed; the case was initially fully briefed on March 7, 2022, and assigned to the panel as presently constituted on May 5, 2022.  On June 9, 2022, we directed the parties to file supplemental briefs.  We set the case for oral argument, and it was argued and submitted on September 27, 2022.
[bookmark: dabmci_6aa439f51cdb49a78d794478569bbc15][bookmark: dabmci_56ef6b5de75949b4bed2f24a59ea397e][bookmark: dabmci_d2467eba674944d0bcd8d25212614902][bookmark: dabmci_40086607f240478f934f6797afd1ca1d][bookmark: dabmci_2520b32f7f304f6a9936d95030942097][bookmark: dabmci_ec2f84f287854aa68213c6d830dfeb49][bookmark: dabmci_77779154476d481c9bcbc0aec4a2e00e][bookmark: dabmci_db8b3232f42e49c28e5c97d127e26968][bookmark: dabmci_f2b52422a9b5444ab93be98ecaf69c8b]Relying on the Supreme Court’s recent decision in Tirado, supra, 12 Cal.5th 688, defendant argues we should again remand the case for resentencing to allow the trial court to exercise informed discretion on whether to strike one or more of the section 12022.53(b) firearm enhancements with the option to then substitute uncharged lesser enhancements for the stricken enhancements of conviction.  The Attorney General did not respond to this claim in his responsive briefing; in supplemental briefing, he now argues section 12022.53(j) prohibits the trial court from imposing an uncharged section 12022.5(a) enhancement after striking a section 12022.53 enhancement of conviction, and contends our high court’s decision in Tirado does not dictate a contrary conclusion.  While this case was pending, Division Two of the Fourth Appellate District decided People v. Fuller (2022) __ Cal.App.5th __ [2022 Cal.App. Lexis 787], which concluded that “under Tirado the sentencing court may impose an uncharged lesser included enhancement under section 12022.5 after striking a greater enhancement under section 12022.53.”  (Id. at p. *2.)  Some unpublished decisions have come to this same result, but others have come to a contrary conclusion.[footnoteRef:2] [2:   Our Supreme Court recently granted the defendant’s petition for review in one of these unpublished cases, and simultaneously denied the Attorney General’s request to publish.  (People v. McDavid, review granted Sept. 28, 2022, S2752119.)] 

We agree with defendant that remand is warranted, as we next explain.[footnoteRef:3] [3:   Because we remand for full resentencing, we do not discuss defendant’s claim on appeal that the trial court relied on an inadequate probation report, to which trial counsel was ineffective for failing to object.  On remand, a new probation report should be prepared.] 

DISCUSSION
I
Legal Principles
A.  Standard of Review
[bookmark: dabmci_73d501859c324a4a904f72927336fcb0][bookmark: dabmci_6a7352fbb0674ee1b56166e3c3ee49c4][bookmark: dabmci_8c00760234b24149a18eda51d01ed3ae]This is a question of statutory interpretation, which we review de novo.  (People v. Medina (2018) 24 Cal.App.5th 61, 66.)  “Under fundamental rules of statutory construction, we must ascertain the intent of the Legislature, or the electorate, from examining the statute as a whole in order to effectuate the purpose of the law.”  (People v. Saelee (2018) 28 Cal.App.5th 744, 752.)  “Because the statutory language is generally the most reliable indicator of that intent, we look first at the words themselves, giving them their usual and ordinary meaning and construing them in context.  [Citation.]  If the plain language of the statute is clear and unambiguous, our inquiry ends, and we need not embark on judicial construction.”  (People v. Johnson (2002) 28 Cal.4th 240, 244.)  
[bookmark: _Hlk111747906][bookmark: _Hlk100143032][bookmark: dabmci_c3b36d42e83a428fad9d4fb3cb2666ae][bookmark: _Hlk111748071][bookmark: dabmci_438ada35b43c4ddcb50388dbb530f570][bookmark: dabmci_fa458643769242f3a67f823b1c51e922][bookmark: _Hlk111747999][bookmark: dabmci_95123895d5a141fb9e5121e65c5cde39]“Nevertheless, the ‘plain meaning’ rule does not prevent a court from determining whether the literal meaning of the statute comports with its purpose.  [Citations.]  Thus, although the words used by the Legislature are the most useful guide to its intent, we do not view the language of the statute in isolation.  [Citation.]  Rather, we construe the words of the statute in context, keeping in mind the statutory purpose.  [Citation.]  We will not follow the plain meaning of the statute ‘when to do so would “frustrate[] the manifest purposes of the legislation as a whole or [lead] to absurd results.” ’  [Citations.]  Instead, we will ‘ “interpret legislation reasonably and . . . attempt to give effect to the apparent purpose of the statute.” ’ ”  (MacIsaac v. Waste Management Collection & Recycling, Inc. (2005) 134 Cal.App.4th 1076, 1083.)  Thus, to determine the most reasonable interpretation of a statute, we look to its legislative history and background.  (Goodman v. Lozano (2010) 47 Cal.4th 1327, 1332; People v. DeJesus (2019) 37 Cal.App.5th 1124, 1129-1130.)  “ ‘We must harmonize “the various parts of a statutory enactment . . . by considering the particular clause or section in the context of the statutory framework as a whole.” ’ ”  (People v. Camacho (2019) 32 Cal.App.5th 998, 1007.)  
We next consider the relevant statutory provisions and their statutory framework.
[bookmark: dabmci_d6119f91639a4a32812f8c31bc079e78]B.  Section 12022.53
[bookmark: dabmci_36fd99d716c34854bab87eb78dad8d32][bookmark: dabmci_3e94b58720e547499fb682be4435b0c6][bookmark: dabmci_d80a807db5b846fb94aa83a37205dc7b][bookmark: _Hlk111708698][bookmark: _Hlk111452924][bookmark: dabmci_a69f628de1d341c493fe4f2dac160514][bookmark: dabmci_f53ac9cfa25c4ff091546ed76db2ae85][bookmark: dabmci_f9a9cfe2edee40cf8241fb23025c3d24]Section 12022.53 “sets out ‘sentence enhancements for personal use or discharge of a firearm in the commission’ of specified felonies.  [Citation.]  Section 12022.53, subdivision (a) lists the felonies to which the section applies.  Section 12022.53(b) mandates the imposition of a 10-year enhancement for personal use of a firearm in the commission of one of those felonies; section 12022.53[, subd.] (c) mandates the imposition of a 20-year enhancement for personal and intentional discharge of a firearm; and section 12022.53[, subd.] (d) provides for a 25 year-to-life enhancement for personal and intentional discharge of a firearm causing great bodily injury or death to a person other than an accomplice.”  (Tirado, supra, 12 Cal.5th at pp. 694-695.)  
[bookmark: dabmci_a784f1d85c5b4818861a430a52c9bcb1][bookmark: dabmci_fa7be182e00e49b18fa72ede1778b424][bookmark: dabmci_4ef3f9fcd79349428b5e6d5ce85aa87a][bookmark: dabmci_af99d6adca2f483fb47f64c0b12208b4][bookmark: dabmci_569206597a864b5f817bb1dc25d2148c][bookmark: dabmci_b981b885c5f2427385be6c5b0deb5cd3][bookmark: dabmci_4767f346a1984fb89b82e0b813dd1345][bookmark: dabmci_0479136f7e9c4c87a642c184090db458][bookmark: dabmci_ff90701f1d9c4febb0f74e5b76429338][bookmark: dabmci_2c08e392f2974b538f09566343b6fb30][bookmark: dabmci_d0b5bd4efd9f4a398bb9fe8cdc71064d][bookmark: dabmci_75d159f5e73148488c5180d9cf9fc00a]The operative version of section 12022.53(h), effective after the passage of Senate Bill No. 620, provides that a “court may, in the interest of justice pursuant to Section 1385 and at the time of sentencing, strike or dismiss an enhancement otherwise required to be imposed by this section.”  (§ 12022.53(h).)  Both Tirado and People v. Morrison (2019) 34 Cal.App.5th 217 (Morrison) interpreted subdivision (h) to establish that the trial court was not faced with the binary choice of either imposing or striking a section 12022.53 enhancement at sentencing, but also had discretion to impose an uncharged lesser enhancement from that same statute.  (Tirado, supra, 12 Cal. 5th at p. 700; Morrison, at p. 223.)  These cases did not reach the propriety of imposition of section 12022.5 enhancements in lieu of stricken section 12022.53 enhancements as an exercise of the new discretion conferred by section 12022.53(h); however, they reached their respective conclusions despite the continued presence of two subdivisions within section 12022.53 that appear to restrict the imposition of a lesser enhancement itself as well as its corresponding sentence.[footnoteRef:4] [4:   In Morrison, the appellate court examined whether trial courts may impose “an uncharged enhancement under section 12022.53, subdivision (b) or (c) in lieu of an enhancement under section 12022.53, subdivision (d) if it was unsupported by substantial evidence or was defective or legally inapplicable in some other respect.”  (Morrison, supra, 34 Cal.App.5th at p. 222.)  The court observed that by incorporating section 1385 into section 12022.53, through the amendments to section 12022.53(h), the Legislature ensured that trial courts were no longer required to impose the maximum enhancement under section 12022.53.  (Morrison at p. 223.)  Courts now have a wide range of sentencing choices, which include striking the section 12022.53 enhancement in its entirety, or imposing sections 12022.53(b) or (c) as “middle ground to a lifetime enhancement under section 12022.53[(d)], if such an outcome was found to be in the interests of justice under section 1385.”  (Morrison, at p. 223.)] 

[bookmark: _Hlk111719133][bookmark: _Hlk111656204][bookmark: dabmci_eba1075b538c4528a7fd18a15fc936f4]One of these restrictive subdivisions, section 12022.53(j), provides as relevant here:  “If a section 12022.53 enhancement is admitted or found true, the court must ‘impose punishment for that enhancement pursuant to this section rather than imposing punishment authorized under any other [provision of] law, unless another enhancement provides for a greater penalty or a longer term of imprisonment.’  (§ 12022.53(j).)”  (Tirado, supra, 12 Cal.5th at p. 695.)  The Attorney General relies on this subdivision, section 12022.53(j), to support his argument that the trial court does not have discretion to impose a section 12022.5 enhancement in lieu of a stricken section 12022.53 enhancement; we elaborate on this argument below.
[bookmark: _Hlk111714792][bookmark: dabmci_fb821023c36340b882864fe52c6ec909]The other restrictive subdivision, section 12022.53(f), although not discussed at length by either party, is also relevant to our analysis.  Subdivision (f) provides in relevant part that:  “[I]f more than one enhancement per person is found true under this section” the trial court must impose the “enhancement that provides the longest term of imprisonment.”  (§ 12022.53(f); see Tirado, supra, 12 Cal.5th at p. 695.)  
C.  Section 12022.5
[bookmark: _Hlk111453004][bookmark: dabmci_dcc917adbebc4d0d90406a86b3ded068]Section 12022.5, subdivision (a) (§ 12022.5(a)) provides in relevant part that:  “[A]ny person who personally uses a firearm in the commission of a felony or attempted felony shall be punished by an additional and consecutive term of imprisonment in the state prison for 3, 4, or 10 years.”  The operative version of section 12022.5(c), effective after the passage of Senate Bill No. 620, provides that “[t]he court may, in the interest of justice pursuant to section 1385 and at the time of sentencing, strike or dismiss an enhancement otherwise required to be imposed by this section.”
[bookmark: _Hlk114514176][bookmark: dabmci_bfd89ad7ca0a4a06b1be6b98f5e735af][bookmark: _Hlk114483443][bookmark: dabmci_b1784ed6f24c41a591934e1e92dafd35]Because proving all the facts necessary to establish a section 12022.53 enhancement also proves a section 12022.5(a) enhancement, courts have permitted imposition of the latter in lieu of the former, where the former was the enhancement of conviction but was inapplicable to the charged offense.  (People v. Fialho (2014) 229 Cal.App.4th 1389, 1395-1396 (Fialho) [imposition of uncharged but “lesser included” § 12022.5(a) enhancement permitted where § 12022.53 enhancement found true but not applicable to charged crime]; see also People v. Strickland (1974) 11 Cal. 3d 946, 961 (Strickland) [imposition of uncharged § 12022 enhancement permitted where (former) § 12022.5 enhancement found true but did not apply to charged crime].)  
Because section 12022.5(a) provides a triad of three, four, or 10 years for personal use of a firearm in the commission of any felony, whereas section 12022.53(b) mandates the imposition of a 10-year enhancement for personal use of a firearm in the commission of certain specified felonies, section 12022.5(a) punishes the same conduct as does section 12022.53(b)--personal use of a firearm in the commission of a felony--but casts a broader net, encompassing any felony, and provides for more nuanced punishment, permitting a triad of considerations for sentencing.  Any violation of 12022.53(b) is necessarily a violation of 12022.5(a), as the conduct required to qualify for the former enhancement is encompassed by the conduct required to qualify for the latter.
D.  Section 1385
[bookmark: dabmci_38de60d0743244378df867db7046ec6d][bookmark: dabmci_1709b6eae13a4f3fbfd5b6523943b47d][bookmark: dabmci_2e547c57c0e045eb80f9139082164346][bookmark: dabmci_19ce43d482604dd08488849734bb1749][bookmark: dabmci_938b495b257c4477a7bcecd7504fa717]Senate Bill No. 620 amended both sections 12022.53 and 12022.5 to provide that pursuant to the trial court’s authority under section 1385, the trial court could, in the interest of justice, strike or dismiss a firearm enhancement otherwise required to be imposed by those two sections.  (Stats 2017, ch. 682, §§ 1(c)-2(h).)  (Morrison, supra, 34 Cal.App.5th at pp. 221-222.)  Although section 1385 “literally authorizes the dismissal of ‘an action,’ it has been construed to permit the dismissal of parts of an action.”  (Tirado, supra, 12 Cal.5th at p. 696.)  Both Tirado and Morrison relied on the trial court’s broad discretion under section 1385, not constricted as relevant here by case law or statutory language, as the basis for concluding the Legislature intended to grant trial courts discretion to impose punishment for an uncharged lesser included firearm enhancement when striking the enhancement of conviction.  (See Tirado, supra, 12 Cal.5th at pp. 695-696, 697-702; Morrison, supra, 34 Cal.App.5th at pp. 222-223.)
II
Analysis
	A.  Tirado Does Not Preclude the Trial Courts’ Exercise of Discretion
	The Attorney General first argues our Supreme Court’s decision in Tirado “does not authorize” trial courts to reduce a section 12022.53(b) enhancement to a section 12022.5(a) enhancement.  He points out that Tirado actually cited and relied on 12022.53(j) in reaching its conclusion that imposition of a lesser enhancement within the same statute was authorized by this subdivision.  Defendant acknowledges Tirado does not address the issue raised here, but contends its holding supports his claim on rehearing through its reasoning that section 12022.53(h) permitted reduction of the enhancements at issue, and also by its reliance on the legislative history of the amendments, which supported exercise of discretion to reduce sentences and provide for tailored and appropriate punishment for firearm use. 
[bookmark: dabmci_43f3421a7ca34d1bb695a96e30a825f6][bookmark: dabmci_4adfd07e9ea641c2906eedfc8127a5a7][bookmark: dabmci_66e4abd85c1545f6a095d6298482e6e7]	The Supreme Court considered a narrow issue in Tirado, whether a trial court may “impose a lesser uncharged enhancement under” section 12022.53, subdivisions (b) or (c) when striking the greater (§ 12022.53, subd. (d) (§ 12022.53(d)) enhancement, “[o]r is the court limited to imposing the section 12022.53(d) enhancement or striking it?”  (Tirado, supra, 12 Cal.5th 688 at pp. 692, 696.)  After reviewing the legislative intent underlying the amendments to section 12022.53, our high court concluded “the statutory framework permits a court to strike the section 12022.53(d) enhancement found true by the jury and to impose a lesser uncharged statutory enhancement instead.”  (Tirado, at p. 692.)  
[bookmark: dabmci_d590bce93f904e58ab697b73387fcae4][bookmark: dabmci_cca22f43d6944577afbbbffe385abd5d][bookmark: dabmci_66f6cb114da5458694eedef6c138bc50][bookmark: dabmci_b2e9572c820a4a62aa5ae1052656ea57][bookmark: dabmci_3c2363181f7d43da8b5f9060e97a6998][bookmark: dabmci_89c87b0e7c5f4543b167b5857bf417e0][bookmark: dabmci_59c0653b208a4a81af07d2737365f034][bookmark: dabmci_3d58dc9b0b444ae2a1dedd7ed737ca8f][bookmark: dabmci_5b49596cf603496fae4948d21ab6830e][bookmark: dabmci_d54929f03b084c38ba205f4666338a34][bookmark: dabmci_47e3a42ff158418581656e1ce6298836]	Tirado did not consider whether trial courts have discretion to strike a section 12022.53(b) enhancement and substitute an uncharged, section 12022.5(a) enhancement.  Because cases are not authority for issues not decided therein, the decision in Tirado informs but does not dictate our conclusion.  (See People v. Evans (2008) 44 Cal.4th 590, 599.)  The Tirado court’s discussion of Fialho, supra, 229 Cal.App.4th 1389 and Strickland, supra, 11 Cal. 3d 946 is, however, relevant to our discussion here, and assists us in reaching our conclusion.  In Strickland, our Supreme Court held “an uncharged enhancement may be imposed when a charged and adjudicated enhancement is inapplicable to the offense for which the defendant is ultimately convicted.”  (Tirado, supra, 12 Cal.5th at p. 697; see Strickland, supra, 11 Cal.3d at pp. 959-961 [trial court could impose § 12022 enhancement after finding the § 12022.5 enhancement inapplicable to the underlying conviction because the jury had “found all the facts necessary for application of section 12022” when it found true the § 12022.5 enhancement].)  In Fialho, the jury found true a section 12022.53(d) enhancement, but the trial court imposed a section 12022.5(a) enhancement after finding section 12022.53 inapplicable to voluntary manslaughter, the underlying offense.  (Fialho, supra, 229 Cal.App.4th at pp. 1391-1392.)  “On appeal, the defendant urged that the section 12022.5, subdivision (a) enhancement should be stricken because it had not been alleged in the information or found true by the jury.  [Citation.]  Relying on Strickland, the Court of Appeal rejected the argument, concluding that ‘when an enhancement is alleged in the information, the defendant is put on notice ‘that his [or her] conduct [could] also be in violation of an uncharged enhancement that “would be applicable in any case” in which the charged enhancement applies, and imposition of the uncharged enhancement is permitted.’  [Citation.]  Because the defendant had conceded there was sufficient evidence to support the imposition of a section 12022.5, subdivision (a) enhancement, had it been alleged, the Court of Appeal concluded the enhancement was properly imposed.  [Citation.]  It would elevate form over substance, the court reasoned, to require ‘a specific lesser included enhancement code section [to] be pleaded before [the] lesser included enhancement can be imposed.’  [Citation.]  The authority of a trial court to impose an uncharged enhancement, in appropriate circumstances, has also been upheld against similar challenges by defendants when the evidence was insufficient to support the adjudicated enhancement.”  (Tirado, supra, 12 Cal.5th at p. 698.)
[bookmark: dabmci_44833682c6e64a16ab15aa18ca4909dc][bookmark: dabmci_83047f790ffd4109a34fa4cd9b7a8775][bookmark: _Hlk114559869][bookmark: dabmci_9a0718d6481e44418cd814d125956700][bookmark: dabmci_a90ef38a0d0c42a0b811d7767c1b5b43][bookmark: dabmci_c1cc55e066684c50824333f8eb920489]	In Tirado, our Supreme Court rejected the notion that the propriety of the discretion exercised discussed in Strickland and Fialho was “conditioned on the charged and adjudicated enhancement being legally or factually inapplicable.”  (Tirado, supra, 12 Cal.5th at p. 699.)  Instead, our high court explained, “[u]nder those cases, imposition of an uncharged enhancement is permitted so long as the facts supporting its imposition are alleged and found true.”  (Ibid.)  In that regard, trial courts have the discretion to impose “a lesser included, uncharged enhancement so long as the prosecution has charged the greater enhancement and the facts supporting imposition of the lesser enhancement have been alleged and found true.”  (Id. at p. 697.)  
[bookmark: dabmci_3b5a7dec1e1843209ff41dc1e5da9a37][bookmark: dabmci_7b575b682bdf4499abf4a2bbc15f999d][bookmark: dabmci_561b821a1d2240ccbe86d3d485084ed7]	The Tirado court next considered “whether section 12022.53 bars a trial court from imposing an enhancement under section 12022.53(b) or (c) when those enhancements are not specifically listed in the accusatory pleading, but the facts giving rise to the enhancement are alleged and found true.”  (Tirado, supra, 12 Cal.5th at p. 699.)  Specifically, the court explained the question was “whether section 12022.53(j) authorizes the court to impose an enhancement under section 12022.53(b) or (c) after striking a section 12022.53(d) enhancement”--a question that required a determination of “whether the existence of facts required by section 12022.53(b) and (c) were alleged and found true.”  (Id. at p. 700.)  The court answered that question in the affirmative, concluding the charging language and the jury’s findings with regard to the section 12022.53(d) enhancement “would meet the use requirement of section 12022.53(b) and the discharge element of section 12022.53(c).”  (Tirado. at p. 700.)
[bookmark: dabmci_19ed99902764467d806574afbb22970c][bookmark: dabmci_0455eca1e58e4467b970250b27983ec6]	Thus, Tirado may fairly be read to permit the factual findings underlying an enhancement that is stricken by the trial court for any permissible reason to be used to support imposition of a lesser uncharged enhancement, as long as the facts underlying the lesser included enhancement were alleged and found true.  (Tirado, supra, 12 Cal.5th at p. 700.)  The factual findings survive even when the enhancement is stricken, and support imposition of a lesser.  Applying that same reasoning here, once the trial court strikes any (and all) existing section 12022.53 enhancement(s), the question is whether those enhancements’ supporting facts were alleged and found true such that a section 12022.5 enhancement may then be imposed.  As explained above, Tirado and Fialho answer the question in the affirmative.
[bookmark: dabmci_db230a311ac54722a2147ad32cfae7a1][bookmark: dabmci_bf9ff6619e8246d6aa7b1cbd60dd4dfc]	Further, as we explain in more detail below, a review of the statutes and legislative history on which the court in Tirado relied leads us to conclude that the addition of 12022.53(h) by Senate Bill No. 620 did indeed convey to the sentencing courts the discretion to replace (in addition to strike) a section 12022.53(b) enhancement, as long as the factual basis for the lesser was pleaded and either admitted or found true.  
[bookmark: _Hlk112768868][bookmark: _Hlk111751215]	B.  Section 12022.53(j) Does not Prohibit Imposition of Uncharged Lesser Enhancements
[bookmark: _Hlk114560182][bookmark: _Hlk111715239]	The Attorney General next argues section 12022.53(j) prohibits substituting a section 12022.53 enhancement of conviction with an enhancement described by a different statute that carries with its application the possibility of a lower penalty, such as section 12022.5.  As we mentioned above, the portion of subdivision (j) on which the Attorney General relies states:  “When an enhancement specified in this section has been admitted or found to be true, the court shall impose punishment for that enhancement pursuant to this section rather than imposing punishment authorized under any other law, unless another enhancement provides for a greater penalty or a longer term of imprisonment.”  (§ 12022.53(j).)
[bookmark: dabmci_629a4795e65b41699a5654148090acc7]	We do not dispute that the directive to trial courts requiring they “shall impose punishment for that enhancement pursuant to this section,” rather than leaving open an option to impose punishment under a statute with a sentencing scheme that permits more leniency, would indeed seem to preclude reduction to a section 12022.5 enhancement.  As we have discussed, section 12022.5 does not provide for a greater penalty or longer term of imprisonment than section 12022.53(b); indeed, it provides options for lesser penalties and lower terms of imprisonment.  However, as we have also discussed, following the Senate Bill No. 620 amendments to section 12022.53(h), courts now “may . . . strike or dismiss an enhancement otherwise required to be imposed by this section . . . .”  (§ 12022.53(h), italics added.)
[bookmark: _Hlk114560129][bookmark: dabmci_a42abeb95b274bcda1a6262c63b933f5][bookmark: dabmci_780f1b7b380a4a7cb8b17974f7578180][bookmark: _Hlk111718377]	But even assuming that both section 12022.53(f) and section 12022.53(j) are mandatory when punishment is being imposed pursuant to an existing section 12022.53 enhancement (§§ 12022.53(j) [“the court shall impose punishment” for a section 12022.53 enhancement], 12022.53(f) [“the court shall impose upon that person the enhancement that provides the longest term of imprisonment”]), if the trial court strikes all section 12022.53 enhancements alleged and found true by the jury under section 12022.53(h), none of the mandatory provisions in section 12022.53(f) or section 12022.53(j) apply.  This is because there is no longer an existing section 12022.53 enhancement for which punishment may be imposed.  When the enhancement itself is stricken, it is as if the true finding on the enhancement itself never existed and it cannot be considered for any purpose connected with defendant’s sentencing, as relevant here.  (See People v. Barboza (2021) 68 Cal.App.5th 955, 965; People v. Flores (2021) 63 Cal.App.5th 368, 383.)  Simply put, we fail to see how section 12022.53(j) can correctly be construed to block imposition of a lesser where its prefatory requirement:  “When an enhancement specified in this section has been admitted or found to be true” is no longer applicable, because any such enhancement “specified in [§ 12022.53]” has been stricken and thereby no longer exists for purposes of sentencing consideration.
	Thus, while section 12022.53(j) continues to require trial courts to impose a section 12022.53 enhancement that is charged and admitted or found true and not subsequently stricken, section 12022.53(h) now permits striking of any or all of the section 12022.53 enhancements and, if all are stricken, imposition of a lesser enhancement when discretion is exercised pursuant to section 1385.  Section 12022.53(h) conferred on trial courts the discretion to be more flexible in sentencing, to look beyond the maximum penalty and consider lesser included, uncharged enhancements, including those found in section 12022.5, and allow the punishment to fit the offense and the offender.  This result makes sense, and would seem to serve the interests of justice by securing additional imprisonment options of three or four years for gun possession in this context, instead of requiring an all or nothing departure from a mandatory 10-year penalty to no penalty whatsoever, as seen at the sentencing hearing in our case on review.  
[bookmark: dabmci_c6334a6a9cc4451a94bda307f884abef]	C.  The Legislative Intent Behind Senate Bill No. 620 Supports Our Conclusion
[bookmark: dabmci_0e96916ce5af49b7908faa8f662a66ec][bookmark: dabmci_4cf3b01e2e334e5884fcf81c19c76984][bookmark: dabmci_865e6984c5ae4bf0906967d9f7494325][bookmark: dabmci_c5d4f8cce23144faacd5c6b48d4e7f07]	To determine the most reasonable interpretation of a statute, we look to its legislative history and background.  (Goodman v. Lozano, supra, 47 Cal.4th at p. 1332; People v. DeJesus, supra, 37 Cal.App.5th at pp. 1129-1130.)  To adopt the Attorney General’s restrictive view would contradict the explicit intent of the Legislature, which determined that Senate Bill No. 620 “would allow judges ‘to impose sentences that fit the severity of the offense,’ ” and give them “flexibility to impose lighter sentences in appropriate circumstances.”  (Tirado, supra, 12 Cal.5th at pp. 701-702; Sen. Com. on Public Safety, Analysis of Sen. Bill No. 620 (2017-2018 Reg. Sess.) Mar. 28, 2017, p. 8.)  Our conclusion that section 12022.53(h) allows trial courts to strike a section 12022.53 enhancement and impose an uncharged section 12022.5 enhancement is consistent with this expressed intent.
[bookmark: dabmci_8531bca4bcaa4504a5a33ac7162644cc]	Importantly, the Legislature added the same language to both sections 12022.53 and 12022.5 in order to eliminate the mandatory nature of California’s firearm enhancements and grant courts discretion to fashion punishments tailored to fit the specific offense and offender.  (§§ 12022.53(h), 12022.5(c).)  These identical amendments reflected the Legislature’s concerted effort to resolve the problems it found had been created by the mandatory nature of the firearm enhancements, such as the increase in prison population and state funds devoted to prisons.  (See Sen. Com. on Public Safety, Analysis of Sen. Bill No. 620 (2017-2018 Reg. Sess.) Mar. 28, 2017, p. 3; see also Tirado, supra, 12 Cal.5th at p. 701.)   
[bookmark: dabmci_e521d9f25df840dc9d57efa1c0a35b15][bookmark: dabmci_b9405449f43641de95b45e2fab76a255][bookmark: dabmci_796bb31c3e5b4c20b083d65d18cd22e7][bookmark: dabmci_81d70942b9f14b5c8f5ba86f6fb4df97]	Senate Bill No. 620 also reflected the Legislature’s intent to expand the courts’ discretion at sentencing and give courts flexibility “to impose lighter sentences in appropriate circumstances,” while retaining “the core characteristics of the sentencing scheme” by keeping the “harshest applicable sentence” as the default punishment.  (See Sen. Com. on Public Safety, Analysis of Sen. Bill No. 620 (2017-2018 Reg. Sess.) Mar. 28, 2017, p. 8; see also Tirado, supra, 12 Cal.5th at pp. 701-702.)   By granting courts this discretion, the Legislature acknowledged the role of the trial court at sentencing to “evaluate[] all relevant circumstances to ensure that the punishment fits the offense and the offender,” not to merely impose mandatory maxima.  (People v. Shaw (2020) 56 Cal.App.5th 582, 587-588; see also People v. Marsh (1984) 36 Cal.3d 134, 144 [§ 1385 provides trial courts with a broad range of sentencing options between no prison and life in prison].)  
[bookmark: dabmci_b0a5262c30f44676adabdd22d3fb7ddf][bookmark: _Hlk87292050][bookmark: dabmci_b9137ab797db44bead70f13e2cbbe343][bookmark: dabmci_b8ee3a563ee4403aa7d72d61182c1750][bookmark: dabmci_b435949950bc4417a4664a178d2850bf][bookmark: _Hlk111813600]	Our conclusion that the Legislature intended to confer on trial courts a range of sentencing options and broad discretion to choose among them when imposing firearm use enhancements is further reinforced when we consider subsequently enacted Senate Bill No. 81 (2021-2022 Reg. Sess.) (Senate Bill No. 81).  Senate Bill No. 81 extensively amended section 1385 (Stats. 2021, ch. 721, § 1, eff. Jan. 1, 2022) “to specify factors that the trial court must consider when deciding whether to strike enhancements from a defendant's sentence in the interest of justice.”  (People v. Sek (2022) 74 Cal.App.5th 657, 674.)  The amendments clarify that:  “Notwithstanding any other law, the court shall dismiss an enhancement if it is in the furtherance of justice to do so, except if dismissal of that enhancement is prohibited by any initiative statute.”  (§ 1385, subd. (c)(1), italics added.)  
	One of the mitigating factors to which courts must now “give great weight” under these new amendments, specifically when deciding whether to impose sentence for a firearm enhancement, is whether the firearm used “was inoperable or unloaded.”  (§ 1385, subd. (c)(2)(I).)  Evidence of this circumstance “weighs greatly in favor of dismissing the enhancement.”  (§ 1385, subd. (c)(2).)  
[bookmark: dabmci_523b299a4b9f4c43bd9e7b65d3ff5aa9][bookmark: dabmci_72d89a0a88574f30bb34922b661d694f][bookmark: dabmci_c8ae519b08ff4a18962470f725380a32][bookmark: dabmci_ed1fd92f094d4f47b79e1f13ce0bc537]	The applicability of section 12022.53(b) enhancements does not turn on this circumstance, as that statute provides that “the firearm need not be operable or loaded for this enhancement to apply.”  (§ 12022.53(b).)  Considering this mitigating factor and giving it great weight, a trial court that did not have discretion to impose a lesser enhancement after striking an enhancement of conviction charged under section 12022.53(b) that involved an inoperative or unloaded gun would be restricted from finding “middle ground. . ., if such an outcome was found to be in the interests of justice under section 1385” (Morrison, supra, 34 Cal.App.5th at p. 223) by imposing some middle penalty between 0 and 10 years.  Restricting the trial courts’ ability to find middle ground would be contrary to the legislative intent to “allow judges ‘to impose sentences that fit the severity of the offense.’ ”  (Tirado, supra, 12 Cal.5th at p. 701; Sen. Com. on Public Safety, Analysis of Sen. Bill No. 620 (2017-2018 Reg. Sess.) Mar. 28, 2017, p. 8.)  By making this subsequent change to section 1385, the Legislature has continued to demonstrate its intent to expand courts’ discretion and provide them with a wide range of sentencing choices, particularly when it comes to firearm use enhancements.  (See People v. Marsh, supra, 36 Cal.3d at p. 144; see also Tirado, supra, 12 Cal.5th at p. 702.) 
	We note another change to section 1385, the addition of the mitigating factor providing that if “[t]he application of an enhancement could result in a sentence of over 20 years” in prison, “the enhancement shall be dismissed.”  (§ 1385, subd. (c)(3)(C).)  Again, this direction is indicative of the Legislature’s intent to allow nuanced downward adjustments to an offender’s total sentence by adjusting the enhancements, such as in the manner contemplated here.  Discretion is therefore conferred “[n]otwithstanding any other law.”  (§ 1385, subd. (c)(1).)
	D.   The Language of Fialho Supports Our Conclusion
[bookmark: dabmci_f8aa902346594f0d9727f20362621682][bookmark: dabmci_6ea486d31f9445be8e8155d97541504f][bookmark: dabmci_961c1994bdd943dc8df5455fdfb95622][bookmark: dabmci_be6ecb7503024c17b9525f5f81e79d34]	As we mentioned in support of a different point, ante, in Fialho, supra, 229 Cal.App.4th 1389, the trial court struck a section 12022.53(d) enhancement and imposed a section 12022.5(a) enhancement in its stead.  This is the identical relief sought as an option in this case, although in Fialho the adjustment from the greater to the lesser enhancement was necessitated by the fact that section 12022.53 was legally inapplicable to the defendant’s circumstances due to the nature of the underlying charge.  The Fialho court upheld the trial court’s sentencing decision.  As we detailed above in our discussion of Tirado, our Supreme Court approvingly discussed Fialho in that case, and explained the authority to impose the lesser included enhancement (as discussed in Fialho and Strickland) applied even when the enhancement is stricken for a reason other than the factual or legal inapplicability of the greater enhancement.
[bookmark: dabmci_4c387f2c3d7e43e7b6cbc296c92319fc][bookmark: dabmci_a62aec124b1e420abb56b13461a3efa8][bookmark: dabmci_c89d6b260297487ba3de8872d750b20a]	The substantive provisions of sections 12022.53(f) and (j) have remained unchanged since section 12022.53 was enacted in 2010.  Thus, those restrictive provisions were included in section 12022.53 when the Fialho court agreed that trial courts have discretion to impose a section 12022.5(a) enhancement in lieu of a stricken section 12022.53 enhancement.  The Legislature did not respond to that opinion and, instead, in 2017, amended section 12022.53(h) to give the trial court broad discretion to strike section 12022.53 enhancements in the interest of justice, as we have described at length ante.  When the Legislature amends a statute without changing the statute in response to a prior judicial construction, it is presumed the Legislature knew of the interpretation and acquiesced to it.  (See People v. Blakeley (2000) 23 Cal.4th 82, 89.)  Thus, the actions of the courts and Legislature surrounding the Fialho decision also support our conclusion here.
	E.  People v. Fuller Supports our Conclusion
[bookmark: dabmci_ffa49edc2dac4f499451fae459e9974d]	In People v. Fuller, supra, __ Cal.App.5th __ [2022 Cal.App. Lexis 787] the appellate court interpreted Tirado as “standing for the proposition that when only an enhancement under section 12022.53 has been charged and found true, a sentencing court is not limited to lesser enhancements found within section 12022.53.”  (Id. at p. *13.)  Although we decline to adopt the Fuller court’s reasoning in its entirety, we agree with that court’s conclusion that imposition of a section 12022.5(a) enhancement in lieu of a stricken section 12022.53(b) enhancement is legally permissible after the recent changes in the applicable law, as interpreted by Tirado.  (See Fuller, at pp. *12-*13.)
	F.  Remand is Required
[bookmark: _Hlk115188716][bookmark: dabmci_bdebaba4dd154e40ba82149544c6415e][bookmark: dabmci_32fc5d2e51da48eea627fb827546f1e8]	Having concluded that the trial court has discretion to substitute an uncharged lesser enhancement for a stricken section 12022.53(b) enhancement, we agree with defendant that remand for informed exercise of the trial court’s discretion is appropriate here.  There are seven section 12022.53(b) enhancements remaining.  The court’s comments regarding the nature of the firearm enhancements as inextricably intertwined with (and thus an integral part of) each underlying robbery charge combined with its comments regarding potentially mitigating factors (such as defendant’s age, traumatic childhood, and postconviction conduct) suggest the court was focused on the propriety of striking some or all of the enhancements, but did not consider whether it had discretion to substitute an enhancement providing for lesser punishment in their stead.  Indeed, at the time of defendant’s resentencing, there was authority indicating the trial court lacked the latter form of discretion.  (See People v. Tirado (2019) 38 Cal.App.5th 637, 643, sub. opn. (2022) 12 Cal.5th 688 [sentencing court is faced with a binary choice to either dismiss the enhancement in the interest of justice or take no action].)  
[bookmark: dabmci_3fc6b705155140c2a3546356cfecff33]“When being sentenced, a defendant is entitled to decisions made by a court exercising informed discretion.  [Citation.]  A court acting while unaware of the scope of its discretion is understood to have abused it.”  (Tirado, supra, 12 Cal.5th at p. 694.)
	We shall remand the case for resentencing to allow the court to exercise its informed discretion on whether to strike any of the remaining firearm enhancements and impose a lesser enhancement in its stead.  A new probation report should be prepared.  
[bookmark: dabmci_30e0eb6619fa463ba3039bea29c12739]	Defendant may renew any of his previous arguments seeking dismissal of the enhancements as well as make any new arguments for dismissal with or without a corresponding imposition of a lesser enhancement on remand.  (See People v. Buycks (2018) 5 Cal.5th 857, 893.)  There are a number of statutory amendments that may be relevant to defendant’s resentencing, among them sections 1170.03, subdivisions (a)(3) and (a)(4), and 1385, subdivisions (c)(2) and (c)(3).  We express no opinion as to how the trial court should exercise its discretion on remand.
DISPOSITION
Defendant’s sentence is vacated and the matter is remanded for resentencing and the trial court’s exercise its discretion in accordance with this opinion.  At resentencing, the trial court may also consider any other new sentencing laws that apply to defendant, as his judgment is not yet final.
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          /s/	
Earl, J.


1
