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Ruben Garcia was committed for treatment as a sexually violent predator (SVP)
under the Sexually Violent Predators Act (SVPA) as amended by Proposition 831 (the
amended SVPA or Proposition 83). (Welf. & Inst. Code, § 6600 et seq.)?2 Garcia argues
(1) the amended SVPA violates several provisions of the Constitution; (2) the order is not
supported by substantial evidence; (3) Proposition 83 violates the single-subject rule; and
(4) he received ineffective assistance of counsel. We reject each of Garcia’s arguments
and affirm the order of commitment.

FACTUAL AND PROCEDURAL SUMMARY

The only issue at trial was whether there was a substantial, serious, and well-
founded risk that Garcia, if released, would engage in sexually violent predatory criminal
behavior. (Judicial Council of Cal. Crim. Jury Instns. (2006-2007), CALCRIM No.
3454.) The experts for both Garcia and the People agreed that Garcia was a pedophile,3
and that he had committed three qualifying offenses. Garcia’s experts argued, in essence,
that it was unlikely he would engage in predatory conduct because of his age and poor
health. The People’s experts opined that Garcia, as a pedophile with a history of
molesting young children,* was likely to continue his predatory behavior, regardless of

his age or health. The jury found the allegations of the petition true.

10n November 7, 2006, California voters approved Proposition 83, also known as
Jessica’s Law, which made substantial changes to the SVPA, effective November 8,
2006.

2All further statutory references are to the Welfare and Institutions Code unless
otherwise stated.

3Garcia presented the testimony of Theodore Donaldson, who believes it is
difficult to diagnosis anyone, including Garcia, as a pedophile. The other three experts
agreed that Garcia was a pedophile. In closing argument counsel conceded that Garcia
was a pedophile.

4Garcia’s youngest victim was four years old.



DISCUSSION

l. The Amended SVPA

Prior to 2006, a person found to be an SVP was committed for a two-year term.
At the end of that term, the person was required to be released or another petition was
required to be filed seeking a determination that the person remained an SVP. (Former
8§ 6604, as amended by Stats. 2000, ch. 420, § 3.)

In 2006 the SVPA was amended first by the Legislature and then the electorate in
a substantially similar manner. The amended SVPA now provides that an individual
determined to be an SVP must be “committed for an indeterminate term to the custody of
the State Department of Mental Health for appropriate treatment and confinement in a
secure facility.” (8§ 6604.) Once committed, the individual must have “a current
examination of his or her mental condition made at least once every year.” (8 6605,
subd. (a).) A report in the form of a declaration must be filed after the examination to
consider (1) whether the committed individual currently meets the definition of an SVP;
(2) whether conditional release to a less restrictive alternative or unconditional release is
in the best interest of the person; and (3) if release is appropriate, whether conditions can
be imposed that adequately would protect the community. (Ibid.) This report must be
filed with the trial court that committed the person and must be served on the prosecuting
agency and the committed individual. The committed individual may retain, or the court
may appoint, a qualified expert to examine him or her. (Ibid.)

If the report concludes the committed individual no longer meets the requirements

of the SVPA, or that conditional release is appropriate, the Department must authorize

5The amended SVPA makes reference to the State Department of Mental Health
(the Department) and the Director of Mental Health. To ease the reader’s task, we will
refer only to “the Department,” disregarding the specific statutory reference as it is not
relevant for the resolution of the issues before us.



the committed individual to petition the trial court for release.b (§ 6605, subd. (b).) The
petition must be served on the prosecuting agency. (Ibid.) Upon receipt, the trial court
shall set a probable cause hearing to consider the petition and any accompanying
material. (Ibid.) If the trial court determines that probable cause exists to believe the
petition has merit, it must set a hearing on the issue, at which time the committed
individual is entitled to all of the constitutional protections provided at the initial
commitment hearing. (Id., subds. (c), (d).) Either side may demand a trial by jury and
may retain experts to examine the committed individual. (Id., subd. (d).) The burden of
proof remains on the state to establish that the committed individual remains an SVP.
(Ibid.)

If the Department “has reason to believe” a committed individual is no longer an
SVP, “it shall seek judicial review of the person’s commitment.” (8 6605, subd. (f).)
This obligation requires the Department to seek judicial review at any time it believes the
committed individual is no longer an SVP, not just at the annual review.

Similarly, if the Department determines the committed individual’s “diagnosed
mental disorder has so changed that the person is not likely to commit acts of predatory
sexual violence while under supervision and treatment in the community,” a report so
stating and recommending conditional release of the committed individual must be sent
to the trial court, the county attorney, and the committed individual’s attorney. (8 6607,
subd. (a).) The trial court is required to hold a hearing on the report once it is received.
(Id., subd. (b).)

After the first year of commitment, a committed individual may petition the trial
court for conditional release or unconditional discharge without the “recommendation or

concurrence” of the Department. (8§ 6608, subds. (a), (¢).) The committed individual is

®Release may be conditional or unconditional, depending on the findings and
recommendations of the Department.



entitled to counsel and must serve the petition on the Department. (Id., subd. (a).) The
trial court “shall endeavor whenever possible to review the petition and determine if it is
based upon frivolous grounds and, if so, shall deny the petition without a hearing.”
(Ibid.)

If a hearing is appropriate, all parties must be provided with at least 30 days’
notice. (8 6608, subd. (b).) The committed individual has the burden of proving by a
preponderance of the evidence that the petition should be granted. (Id., subd. (i).) If the
trial court determines the committed individual would not be a danger to others, the trial
court shall order the individual placed in a state-operated forensic conditional release
program. (Id., subd. (d).) If the petition is denied, the committed individual may not
petition the trial court again for one year. (Id., subd. (h).) Any subsequent petition shall
be denied by the trial court “unless it contains facts upon which a court could find that the
condition of the committed individual had so changed that a hearing was warranted.”
(1d., subd. (a).)

Il.  Due Process’

Garcia argues the amended SVPA violates his Fourteenth Amendment right to due
process. His argument rests primarily on two cases, Kansas v. Hendricks (1997) 521
U.S. 346 (Hendricks) and Foucha v. Louisiana (1992) 504 U.S. 71 (Foucha). Hendricks
addressed the constitutionality of the SVP statute enacted by the Kansas Legislature (the
Kansas Act).

The Kansas Act applies to persons convicted of a sexually violent offense.
(Hendricks, supra, 521 U.S. at p. 352.) Sixty days before the anticipated release of such

an offender, the custodial agency is required to notify the prosecuting attorney that the

’On July 9, 2008, the Supreme Court accepted for review the case of People v.
McKee (2008) 160 Cal.App.4th 1517 (S162823). The issues in this case are whether the
amended SVPA violates the committed individual’s right to due process and equal
protection and whether it violates the constitutional prohibition of ex post facto laws.



offender may meet the requirements of the Kansas Act. (Hendricks, at p. 352.) The
prosecutor has 45 days to decide whether to petition the trial court for commitment
pursuant to the Kansas Act. (Hendricks, at p. 352.) If the petition is filed, the trial court
first determines whether there is probable cause to conclude the offender may be an SVP.
(Ibid.) If the trial court concludes probable cause exists, the offender is transferred to a
secure facility for evaluation. (Ibid.)

After the evaluation is complete, a trial is held, applying the beyond-a reasonable-
doubt standard, to determine whether the offender is an SVP within the meaning of the
statute. (Hendricks, supra, 521 U.S. at p. 353.) The offender is entitled to the assistance
of counsel and mental health experts, free of charge if the offender is indigent. (lbid.)
He or she also is entitled to examine witnesses and review any documentary evidence.
(Ibid.) An offender found to be an SVP is transferred to the custody of the Secretary of
Social and Rehabilitation Services for ““control, care and treatment until such time as the
person’s mental abnormality or personality disorder has so changed that the person is safe
to be at large.”” (lbid., quoting Kan. Stat. Ann., § 59-29a07(a).)

Once committed, the offender is “afforded three different avenues of review:
First, the committing court [is] obligated to conduct an annual review to determine
whether continued detention [is] warranted. (8 59-29a08.) Second, the Secretary [of
Social and Rehabilitation Services is] permitted, at any time, to decide that the confined
individual’s condition [has] so changed that release [is] appropriate, and [can] then
authorize the person to petition for release. (§ 59-29a10.) Finally, even without the
Secretary’s permission, the confined person [can] at any time file a release petition.

(8 59-29a11.) If the court [finds] that the State can no longer satisfy its burden under the
initial commitment standard, the individual [will] be freed from confinement.”
(Hendricks, supra, 521 U.S. at p. 353, quoting Kan. Stat. Ann., §§ 59-29a08, 59-29a10,
59-29al1l.)



The Supreme Court analyzed the Kansas Act and concluded that it did not violate
an offender’s right to due process. At issue was the statutory definition of “mental
illness” (mental abnormality or personality disorder). (Hendricks, supra, 521 U.S. at pp.
356-360.) The Supreme Court also determined that the Kansas Act was a civil
proceeding, and therefore it did not violate the ex post facto or double jeopardy provision
of the Constitution. (Hendricks, at pp. 360-371.)

Like the Kansas Act, the amended SVPA provides that an individual found to be
an SVP shall be committed for an indefinite term. Both acts also provide for annual
reviews by the trial court, reviews upon the recommendation of the supervising agency,
and reviews upon the petition of the committed individual. Hendricks concluded these
procedures did not violate a defendant’s right to due process. Accordingly, like the
Kansas Act, the amended SVPA would appear to comply with Garcia’s right to due
process.

Garcia makes several arguments to support his contention that the amended SVPA
violates his right to due process. First, he claims the only time the state will bear the
burden of proof is at the initial commitment hearing, unless the Department authorizes
the filing of a petition. Garcia argues there is no review of the Department’s discretion to
authorize the filing of a petition, and therefore every commitment is a lifetime
commitment.

This argument ignores the requirements of section 6605. This section requires
annual examinations of an SVP’s mental condition. (Id., subd. (a).) The Department
must authorize a committed individual to file a petition if the Department determines his
or her condition has so changed that he or she no longer is an SVP, or it is in the
individual’s best interest to be released conditionally. (Id., subd. (b).) At the hearing on
this petition, the committed individual has the right to appointed counsel, the right to a

jury trial, and the right to an appointed expert. (Id., subd. (d).) The state bears the



burden of proof using the beyond-a-reasonable-doubt standard. (Ibid.) These procedures
clearly meet constitutional standards.

Garcia also attacks section 6608, which provides the committed individual with
the right to petition for release without the consent of the Department. (Id., subd. (a).)
Garcia recognizes he has the right to appointed counsel, but argues he does not have the
right to an appointed expert. We disagree. While there is nothing in section 6608
regarding expert assistance, the committed individual is entitled to the appointment of an
expert at the annual review pursuant to section 6605. (Id., subds. (a), (b).) This expert’s
assistance undoubtedly will be available to a committed individual if he or she should
decide to file a petition in the absence of the Department’s authorization.

Garcia also argues that he, because of the diagnosed onset of dementia, cannot
take advantage of the provisions of section 6608. He, however, is entitled to assistance
of counsel, who will be able to assist Garcia if he lacks the mental capacity to do so
himself.

Finally, Garcia addresses the core of his due process argument. He points to the
only substantive difference between the amended SVPA and the Kansas Act -- the
Kansas Act provides that when the committed individual petitions for release without the
recommendation of the state agency providing treatment, the state bears the burden of
proving beyond a reasonable doubt that the committed individual should remain
committed. The amended SVPA, on the other hand, provides that under such
circumstances the committed individual bears the burden of proving he or she no longer
should be committed using the preponderance of the evidence standard.

The question is whether this difference violates Garcia’s right to due process.
Foucha does not, as argued by Garcia, provide the answer. In Foucha, the Supreme
Court addressed a Louisiana statute that permitted a defendant found not guilty by reason
of insanity to be detained until such time as the defendant could prove that he or she no

longer was dangerous. The testimony established that Foucha no longer was mentally ill



but might pose a danger if he were released. The trial court concluded Foucha had not
met his burden of establishing he was no longer dangerous and ordered Foucha detained.
The Supreme Court concluded the due process clause permitted commitment only if the
individual were found to be dangerous and mentally ill. (Foucha, supra, 504 U.S. at pp.
77-80.)

Almost as an afterthought, Justice White addressed the issue of the
constitutionality of placing the burden on the individual to prove that he or she is no
longer dangerous. Justice White appears to conclude this requirement violates the
individual’s right to due process. (Foucha, supra, 504 U.S. at p. 86 (plur. opn. of White,
J.).) This statement is, at best, dicta, because only three justices joined in this portion of
the opinion.

We are not aware of any authority that suggests that placing the burden of proof
on an individual who files an action somehow violates that individual’s right to due
process. Indeed, the statutory scheme at issue in Jones v. United States (1983) 463 U.S.
354/imposed a similar requirement on defendants. The statutory scheme was directed at
defendants who were found not guilty by reason of insanity for crimes committed in
Washington D.C.

The statutes provided that once a defendant was found not guilty by reason of
insanity, a hearing was required to be held within 50 days. At the hearing, the defendant
had the burden of proving he or she no longer was mentally ill or dangerous by a
preponderance of the evidence standard. (ld. at pp. 356-357.) In addition, the defendant
was entitled to a review hearing every six months, at which he or she again bore the
burden of proving by a preponderance of the evidence that he or she no longer was
mentally ill or dangerous. (Id. at p. 358.) While not specifically addressing the issue, the
Supreme Court expressed no reservation regarding this requirement. We emphasize that
the state bears the burden of proof at the initial commitment hearing, and it bears the

burden of proof if it should choose to oppose the Department’s recommendation for



release of a committed individual. We think this situation is analogous to a prisoner
seeking release from unlawful restraint by way of a petition for a writ of habeas corpus.
(Inre Steir (2007) 152 Cal.App.4th 63, 81.) In such a situation, the prisoner bears the
burden of proving entitlement to relief. (In re Rosenkrantz (2002) 29 Cal.4th 616, 675.)
We conclude there is no significant difference when a committed individual seeks release
from a commitment because he or she believes the commitment is unlawful. (Accord,
People v. Boyle (July 16, 2008, A117860)  Cal.App.4th ___ (Boyle) [2008 Cal.App.
Lexis 1067 at pp. *17-*18].)

Garcia also complains that if the Department recommends the release of a
committed individual, there is likely to be agreement by the state representative, and thus
no adversarial process. Under these circumstances, Garcia claims the allocation of the
burden of proof to the state is meaningless. We view the matter differently. The
statutory scheme gives deference to the recommendations of the Department. It is the
party opposing the recommendation of the Department who bears the burden of proof.
There is nothing unfair or unconstitutional about such a scheme, nor does the lack of
motivation to oppose the Department’s recommendation render it so.

Garcia next argues the trial court’s authority to summarily dismiss a petition filed
by a committed individual is unconstitutional. He is referring to section 6608,
subdivision (a), which provides that upon receipt of a petition filed by a committed
individual without the Department’s recommendation, the trial court should “endeavor
whenever possible to review the petition and determine if it is based upon frivolous
grounds and, if so, shall deny the petition without a hearing.” Garcia fails to cite any
authority that suggests authorizing a trial court to dismiss a frivolous petition somehow
violates an individual’s right to due process. We conclude such limited authority does
not render a statute unconstitutional. Presumably, if the committed individual disagrees
with the trial court’s ruling, he may appeal that finding. (Code Civ. Proc., § 904.1,
subd. (a)(2).)

10.



Garcia also claims that his right to due process was violated because an indefinite
commitment assumes his mental disorder will continue indefinitely and, therefore, he will
never be released from the commitment. We reject this argument because the amended
SVPA requires annual reviews by health care professionals, which must be sent to, and
reviewed by, the trial court that committed the individual. (8 6605, subds. (a), (b).) If
this review suggests that the committed individual is not an SVP, the Department must
authorize the committed individual to petition the trial court for release.

I11.  Ex Post Facto and Double Jeopardy®

The California Supreme Court has rejected arguments that the SVPA implicates
the ex post facto and double jeopardy clauses of the state and federal Constitutions,
finding that the statutory scheme is not punitive in nature. (Hubbart v. Superior Court
(1999) 19 Cal.4th 1138, 1174-1179.) The conclusion that the SVPA is not punitive also
requires rejection of the argument that the statutory scheme implicates the double
jeopardy clauses of the state and federal Constitutions. (People v. Carlin (2007) 150
Cal.App.4th 322, 348.)

Garcia argues, however, that the 2006 amendment imposing indeterminate terms
renders the statute punitive and thus violates the ex post facto and double jeopardy
clauses of the state and federal Constitutions.

We begin by rejecting Garcia’s argument that is based on the portion of the voter
information guide to Proposition 83 that discusses “punishment.” This portion of the
pamphlet was not referring to the proposed amendments to the SVPA, but instead was
referring to the portion of Proposition 83 that increased punishment for various offenses.
The portion of the voter information guide that referred to the SVPA stated, “California is

the only state, of the number of states that have enacted laws allowing involuntary civil

8See footnote 7, ante, page 5.

11.



commitments for persons identified as sexually violent predators, which does not provide
for indeterminate commitments. California automatically allows for a jury trial every
two years irrespective of whether there is any evidence to suggest or prove that the
committed person is no longer a sexually violent predator. As such, this act allows
California to protect the civil rights of those persons committed as an SVP while at the
same time protect society and the system from unnecessary or frivolous jury trial actions
where there is no competent evidence to suggest a change in the committed person.”
(Voter Information Guide, Gen. Elec. (Nov. 7, 2006) text of Prop. 83, § 2, p. 127.)
Garcia’s citation is of no value in analyzing the issue.

The heart of Garcia’s argument is that an indefinite term of commitment is
punitive in nature. This argument, however, was rejected in Hendricks. (See also Boyle,
supra, 2008 Cal.App. Lexis 1067 at pp. *19-*33.) While Garcia relies on Hendricks, he
fails to recognize the striking similarity of the Kansas Act to the amended SVPA as
discussed above. We repeat, both acts impose indefinite terms of commitment and
require annual reviews. The Supreme Court concluded that an indefinite commitment,

standing alone, does not establish that the statutes are punitive.

“Hendricks focuses on his confinement’s potentially indefinite
duration as evidence of the State’s punitive intent. That focus, however, is
misplaced. Far from any punitive objective, the confinement’s duration is
instead linked to the stated purposes of the commitment, namely, to hold
the person until his mental abnormality no longer causes him to be a threat
to others. Cf. Jones [v. United States] 463 U.S. [354,] 368 (noting with
approval that ‘because it is impossible to predict how long it will take for
any given individual to recover [from insanity] or indeed whether he will
ever recover—Congress has chosen ... to leave the length of commitment
indeterminate, subject to periodic review of the patient’s suitability for
release’). If, at any time, the confined person is adjudged ‘safe to be at
large,” he is statutorily entitled to immediate release. (Kan. Stat. Ann.,

§ 59-29a07 (1994).)

“Furthermore, commitment under the Act is only potentially
indefinite. The maximum amount of time an individual can be

12.



Incapacitated pursuant to a single judicial proceeding is one year. [(Kan.
Stat. Ann.,] § 59-29-a08.) If Kansas seeks to continue the detention beyond
that year, a court must once again determine beyond a reasonable doubt that
the detainee satisfies the same standards as required for the initial
confinement. (Ibid.) This requirement again demonstrates that Kansas
does not intend an individual committed pursuant to the Act to remain
confined any longer than he suffers from a mental abnormality rendering
him unable to control his dangerousness.” (Hendricks, supra, 521 U.S. at
pp. 363-364.)

The second paragraph quoted above refers to Kansas Statute Annotated section
59-29a08, which provides that a committed individual must have a current examination
of his or her mental condition on a yearly basis. The report of this examination must be
forwarded to the trial court that committed the individual. This court must conduct an
annual review of the committed individual’s status. If the court determines “probable
cause exists to believe that the person’s mental abnormality or personality disorder has so
changed that the person is safe to be placed in transitional release, then the court shall set
a hearing on the issue.” (Kan. Stat. Ann., § 59-29a08(c).)

Under the amended SVPA, the Department is required to conduct an examination
of the current mental condition of each committed individual at least once every year.

(8 6605, subd. (a).) The annual report “shall include consideration of whether the
committed person currently meets the definition of a sexually violent predator and
whether conditional release to a less restrictive alternative or an unconditional release is
In the best interest of the person and conditions can be imposed that would adequately
protect the community.” (Ibid.) This report shall be in the form of a declaration and filed
with the trial court that committed the individual. (Ibid.)

If the Department determines that the person no longer meets the definition of an
SVP, or conditional release is appropriate, the Department must authorize the committed
individual to file a petition with the trial court. (8§ 6605, subd. (b).) Upon receipt of the
petition, the trial court must order a probable cause hearing, at which time it must

determine if probable cause exists “to believe that the committed person’s diagnosed

13.



mental disorder has so changed that he or she is not a danger to the hearth and safety of
others and is not likely to engage in sexually violent criminal behavior if discharged, then
the court shall set a hearing on the issue.” (Id., subd. (c).)

As is evident, under both the Kansas Act and the amended SVPA, a committed
individual is evaluated on an annual basis, and a report of that evaluation is sent to the
trial court for review. A hearing is held if there is reason to believe the committed
individual should be released. The statutory schemes differ slightly because the Kansas
Act requires the trial court to determine whether probable cause exists to release the
committed individual. Under the amended SVPA, however, if the Department
determines the committed individual meets certain criteria, it must authorize the filing of
a petition for release. The trial court reviews the petition to determine if probable cause
exists to release the committed individual. We find this difference inconsequential and
clearly it does not transform the amended SVPA into a punitive statute. Because the
amended SVPA is a civil commitment statute, it does not violate either the double
jeopardy or ex post facto clause of the state and federal Constitutions.

IV. Equal Protection®

Garcia claims he was denied equal protection of the laws as required by both the
federal and state Constitutions because he was committed for an indeterminate term,
while other individuals committed under various other civil commitment statutes
received fixed term commitments.

The equal protection clause of both the state and federal Constitutions ensures that
individuals who are similarly situated with respect to the laws receive like treatment.
(Cooley v. Superior Court (2002) 29 Cal.4th 228, 253.) Individuals who are not similarly
situated need not be treated equally. (People v. Green (2000) 79 Cal.App.4th 921, 924.)

9See footnote 7, ante, page 5.
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The first step in an equal protection analysis, therefore, is to determine if the two
identified groups are similarly situated. (People v. Hofsheier (2006) 37 Cal.4th 1185,
1199.) Our inquiry is not whether the two groups are similarly situated for all purposes,
but whether they are similarly situated for the purposes of the law that is being
challenged. (Ibid.)

Garcia argues that all individuals who have been committed under civil
commitment statutes are similarly situated. Thus, he claims that those committed under
the amended SVPA are similarly situated with those committed under the Mentally
Disordered Offender Act (Pen. Code, § 2960 et seq.), and individuals found not guilty by
reason of insanity (Id., § 1026 et seq.).

This claim was made, and rejected, in the recently published cases of People v.
Johnson (2008) 162 Cal.App.4th 126310 and Boyle, supra, 2008 Cal.App. Lexis 1067 at
pages *35-*40. Johnson concluded that SVP’s are not similarly situated with other
individuals who are committed civilly because (1) the amended SVPA is directed at a
very narrow group of individuals (those convicted of specific sex crimes with a mental
disorder that predisposes them to commit such crimes); (2) the group has an extremely
high rate of recidivism, resulting in a high danger to the community; (3) the group
commits predatory offenses, that is, offenses against individuals with whom the offender
does not have a relationship; and (4) such individuals require long-term treatment with
only a limited likelihood of cure. (Johnson, at pp. 1283-1286.)

We agree with Johnson and Boyle that SVP’s are not similarly situated with other
individuals who have been committed under different civil commitment statutes.
Accordingly, we reject Garcia’s equal protection challenge to the amended SVPA.

V. Cruel and Unusual Punishment

10A petition for review was filed on June 16, 2008, S164388. The California
Supreme Court has not yet acted on that petition.
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Garcia next argues that his indeterminate commitment constitutes cruel and
unusual punishment under both the state and federal Constitutions. The Eighth
Amendment’s cruel and unusual punishment clause prohibits those convicted of crimes
from being physically punished by barbarous methods and ensures the penal measures
embody concepts of dignity, humanity and decency. (Estelle v. Gamble (1976) 429 U.S.
97, 102-103; Roe v. Crawford (8th Cir. 2008) 514 F.3d 789, 799.)

We reject Garcia’s claim because he is not a prisoner, and he is not being
punished. He has been committed in a civil proceeding for treatment of a mental disorder
that renders him dangerous to others. While we recognize that Garcia’s commitment
results in a loss of freedom, the Eighth Amendment is inapplicable.

VI. Right to Petition the Trial Court

“The First Amendment to the United States Constitution protects the right ‘to
petition the Government for a redress of grievances.” This includes the right of access to
the courts. [Citation.]” (Mejia v. City of Los Angeles (2007) 156 Cal.App.4th 151, 162.)
Garcia claims that his right to petition the courts has been infringed by the amended
SVPA because he can file a petition pursuant to section 6605 only if authorized by the
Department, and he is not provided free mental health exams pursuant to the provisions
of section 6608. Garcia has not provided any authority to support his argument.

We repeat what we have stated already. Pursuant to section 6608, Garcia can
petition the trial court for release without anyone’s consent. He is entitled to the
assistance of counsel in these proceedings. He is not prohibited from the use of expert
witnesses, including the witnesses who may have been retained pursuant to section 6605.
His petition is subject to dismissal only if it is based on frivolous grounds, an extremely
narrow and limited basis for dismissal. We cannot think how any of these provisions can
be interpreted as violating the First Amendment.

VII. The Single-Subject Rule

16.



Acrticle 11, section 8, subdivision (d) of the California Constitution states: “An
initiative measure embracing more than one subject may not be submitted to the electors
or have any effect.” Garcia claims that Proposition 83 violated this provision because “it
combined too many disparate topics without a common purpose under a broad and
amorphous theme of dealing with sex offenders.”

“*In articulating the proper standard to guide analysis in this context, the

governing decisions establish that “*“[a]n initiative measure does not violate the single-

subject requirement if, despite its varied collateral effects, all of its parts are ‘reasonably
germane’ to each other,” and to the general purpose or object of the initiative.””
[Citation.] As we recently have explained, “the single-subject provision does not require
that each of the provisions of a measure effectively interlock in a functional relationship.
[Citation.] It is enough that the various provisions are reasonably related to a common

theme or purpose.” [Citation.] Accordingly, we have upheld initiative measures “‘which
fairly disclose a reasonable and common sense relationship among their various
components in furtherance of a common purpose.” [Citation.]” [Citation.]’ [Citation.]
The common purpose to which the initiative’s various provisions relate, however, cannot
be ““so broad that a virtually unlimited array of provisions could be considered germane
thereto and joined in this proposition, essentially obliterating the constitutional
requirement.” [Citation.]” [Citation.]” (Manduley v. Superior Court (2002) 27 Cal.4th
537, 575.)
Keeping that standard in mind, we turn to provisions of Proposition 83, which
made the following changes to existing law:
Q) Penal Code section 209, subdivision (b)(1), penalizes kidnapping with
the intent to commit various crimes by imprisonment for life with the
possibility of parole. Prior to Proposition 83, the list included

kidnapping with the intent to commit sexual penetration, in violation of

Penal Code section 289. Proposition 83 amended former subdivision
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(b)(1) of Penal Code section 209 to include kidnapping with the intent
to violate any provision of Penal Code section 289 and added
kidnapping with the intent to violate Penal Code sections 264.1 (rape in
concert) or 288 (lewd and lascivious acts). (Id., § 209, subd. (b)(1); see
Prop. 83, 8§ 3, approved Nov. 7, 2006, eff. Nov. 8, 2006.)

(2 Penal Code section 220 was amended to add a provision specifically
dealing with assaults committed during a residential burglary. The
section now provides that any person who commits an assault during a
residential burglary with the intent to commit rape, sodomy, oral
copulation, or any violation of Penal Code sections 264.1, 288, or 289
(forcible sexual penetration) shall be sentenced to a term of life in
prison with the possibility of parole. (ld., 8 220, subd. (b); see Prop.
83, § 4, approved Nov. 7, 2006, eff. Nov. 8, 2006.)

3 Penal Code section 269 (aggravated sexual assault of a child) was
amended in several respects. This section criminalizes sex crimes
committed on a child under the age of 14. Prior to Proposition 83, the
section applied only if the child was under 14 and 10 or more years
younger than the defendant. Proposition 83 changed the age
discrepancy to seven or more years. Next, the list of sex crimes that
were included in Penal Code section 269 was increased to include rape,
in violation of Penal Code section 261, subdivision (a)(6). Finally, the
penalty for violation of Penal Code section 269 was increased to
provide that consecutive sentences must be imposed if the crimes

involve separate victims or the same victim on separate occasions.1!

110ther changes also were made to Penal Code section 269 that do not appear to
change the crimes punishable under the statute.
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(Id., 8 269, subds. (a)(1), (b), (c); see Prop. 83, § 5, approved Nov. 7,
2006, eff. Nov. 8, 2006.)

4 Section 288.3 was added to the Penal Code. This code section
criminalizes contacts or communications with a minor made with the
intent to commit various sex offenses.1?2 The penalty was set at the
same term as an attempt to commit the crime. A second violation of
the statute required an additional term of five years. (Id., subds. (a),
(c); see Prop. 83, § 6, approved Nov. 7, 2006, eff. Nov. 8, 2006.)

5) The fines required by Penal Code section 290.3 (fines for failing to
register as a sex offender (id., 8 290)) were increased, and a portion of
those fines were designated to defray the costs of the global positioning
system established elsewhere in the proposition. (Id., § 290.3, subds.
(@), (d); see Prop. 83, § 7, approved Nov. 7, 2006, eff. Nov. 8, 2006.)

(6) Penal Code section 311.11 was amended to provide that any violation
of subdivision (a) of this section was a felony. The penalty for the first
or second offense was not changed. Proposition 83, however,
increased the number of prior offenses that would provide for the same
penalty as a second offense. (Pen Code, § 311.11, subds. (a), (b); see
Prop. 83, § 8, approved Nov. 7, 2006, eff. Nov. 8, 2006.)

12The offenses are violations of Penal Code sections 207 (kidnapping), 209
(kidnapping for ransom, rape, or robbery), 261 (rape), 264.1 (rape in concert), 273a
(willful harm to a child), 286 (sodomy), 288 (lewd or lascivious acts), 288a (oral
copulation), 288.2 (harmful matter sent to a minor with the intent to seduce), 289
(forcible sex penetration), 311.1 (transportation or sale of obscene matter involving a
minor), 311.2 (transportation or sale of matter depicting minor having sex), 311.4
(employment of minor for purpose of depicting minor having sex), and 311.11
(possession of matter depicting minor having sex).
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(7)

(8)

9)

(10)

Penal Code section 667.5 (enhancements for prior prison terms) was
amended in various respects, none of which were a significant change
to existing law. (Prop. 83, 8 9, approved Nov. 7, 2006, eff. Nov. 8,
2006.)

Penal Code section 667.51, subdivision (a) (enhancement for violation
of Pen. Code, 88 288, 288.5) was amended to provide that the
enhancement provided there would be imposed on any conviction,
instead of only on those convictions that occurred within 10 years of a
prior prison sentence. In addition, language that limited the imposition
of a 15-years-to-life sentence for a third conviction of specified
offenses was eliminated, thus increasing the circumstances when such a
sentence could be imposed. (Id., § 667.51, subds. (a), (c); see Prop. 83,
8§ 10, approved Nov. 7, 2006, eff. Nov. 8, 2006.)

Penal Code section 667.6 was amended to simplify the section, but
does not appear to increase the terms of the enhancements. A fine up
to $20,000 was added for anyone sentenced under the provisions of the
section. (Id., subd. (f); see Prop. 83, § 11, approved Nov. 7, 2006, eff.
Nov. 8, 2006.)

Penal Code section 667.61 was amended. Most of the amendments did
not effect a substantive change in the existing statute. The list of
crimes to which the enhancement could apply, however, was increased
to include a violation of Penal Code sections 288a and 288.5
(continuous sexual abuse of a child.) The circumstances under which
the enhancement could apply were increased. (Id., 667.61, subds.
©)(7), (9), (d)(5); see Prop. 83, § 12, approved Nov. 7, 2006, eff. Nov.
8, 2006.)
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(11)

(12)

(13)

(14)

Penal Code section 667.71 was amended to eliminate provisions that
would preclude imposition of a 25-years-to-life sentence for habitual
sexual offenders, and a provision was added to prevent the trial court
from striking the enhancement. (lId., subds. (b), (d); see Prop. 83, § 13,
approved Nov. 7, 2006, eff. Nov. 8, 2006.)

Prior to Proposition 83, Penal Code section 1203.06 prevented a trial
court from placing a defendant convicted of certain crimes on
probation, and also prevented the trial court from suspending the
defendant’s sentence. Proposition 83 amended this statute to prevent
the trial court from striking the finding that a defendant fell within the
provisions of the statute and added violations of Penal Code sections
288, 288.5, 286, 2884, 289, 264.1, and 269 to the coverage of the
statute. Other changes to the statute do not appear to effect a
substantive change in the law. (Id., 8 1203.06, subd. (a)(1); see Prop.
83, § 14, approved Nov. 7, 2006, eff. Nov. 8, 2006.)

Penal Code section 1203.075 (penalties for inflicting great bodily
injury) was amended to increase the offenses to which the section
would apply. The added offenses include violations of Penal Code
sections 288, 264.1, 288.5, and 269. (ld., § 1203.075, subd. (a); see
Prop. 83, 8§ 16, approved Nov. 7, 2006, eff. Nov. 8, 2006.)

Penal Code section 3000 (length of parole) was amended to provide
that the parole period for any person found to be an SVP would be
tolled until such time as that person no longer is an SVP. The parole
period for defendants who received a life sentence was increased from
5 years to 10 years. (Id., subds. (a)(4), (b)(3); see Prop. 83, § 17,
approved Nov. 7, 2006, eff. Nov. 8, 2006.)
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(15) Section 3000.07 was added to the Penal Code. (Prop. 83, § 18,
approved Nov. 7, 2006, eff. Nov. 8, 2006); Penal Code section 3004
was amended to provide for monitoring of registered sex offenders
with a global positioning system. (ld., subd. (b); see Prop. 83, § 18,
approved Nov. 7, 2006, eff. Nov. 8, 2006).

(16) Penal Code section 3003.5 was amended to prohibit a registered sex
offender from residing within 2,000 feet of any school or park. (Id.,
subd. (b); see Prop. 83, 8 21, approved Nov. 7, 2006, eff. Nov. 8,
2006.)

a7 A provision was added to Penal Code section 12022.75 enhancing the
punishment for an offender who administers a controlled substance
during the commission of various sex offenses. (ld., subd. (b)(1); see
Prop. 83, § 23, approved Nov. 7, 2006, eff. Nov. 8, 2006.)

(18) In addition to the above provisions, Proposition 83 amended the
SVPA, the pertinent portions of which are discussed above.

Upon review, it appears that Proposition 83 increased punishment for sex offenses
by increasing the term provided and increasing the type of sex offenses that would trigger
enhancements and longer sentences. It also provided for increased monitoring of
registered sex offenders and restrictions on where they could reside. Finally, Proposition
83 addressed SVP’s by delaying their term of parole until they were released and
providing for indeterminate terms of commitment.

The obvious common thread running throughout this scheme is that the entire
proposition addressed sex offenders: their punishment, their parole, the registration
requirement, and their status as SVP’s, if applicable. Contrary to Garcia’s bold
proclamation, we think that these topics reasonably are germane to each other. As stated
in the finding and declarations of the proposition, sex offenders prey on the most

innocent in society, are most likely to reoffend, and the least likely to be cured. Each
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provision as enacted is directed at protecting the public from those individuals who
commit such crimes and punishing those individuals so they cannot commit such crimes
in the future.

Garcia focuses on the civil nature of SVP proceedings and claims the single-
subject rule is violated because both civil and criminal issues were included in
Proposition 83, as well as the regulatory provisions pertaining to those required to
register as sex offenders. While different types of statutes were involved, Garcia’s focus
is misplaced. The topic of each amendment was sexual offenses and offenders. We do
not think the different purposes of the various statutes are dispositive.

VIII. Sufficiency of the Evidence®

Garcia contends the evidence was insufficient to permit the jury to conclude he
was an SVP. The focus of his argument is that the prosecution’s experts had not
examined Garcia recently, preventing these experts from giving proper consideration to
changes in his physical condition.

Our review of the sufficiency of the evidence is deferential. We “‘review the
whole record in the light most favorable to the judgment below to determine whether it
discloses substantial evidence -- that is, evidence which is reasonable, credible, and of
solid value -- such that a reasonable trier of fact could find the defendant guilty beyond a
reasonable doubt.” [Citation.]” (People v. Hillhouse (2002) 27 Cal.4th 469, 496; People
v. Superior Court (Jones) (1998) 18 Cal.4th 667, 681.) We focus on the whole record,
not isolated bits of evidence. (People v. Slaughter (2002) 27 Cal.4th 1187, 1203.)
Robert Owen, Ph.D., was the first witness for the prosecution. He was provided
with various reports, which he reviewed before he interviewed Garcia on April 25, 2005.

Owen concluded that Garcia met the criteria to be classified as an SVP. Specifically,

Owen concluded that (1) Garcia had committed three sexually violent crimes; (2) Garcia

*See footnote, ante, page 1.
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was a pedophile, with an alcohol dependence disorder and an antisocial personality
disorder; and (3) Garcia’s diagnoses resulted in poor volitional control so that there was a
substantial risk that Garcia would reoffend if released. In reaching his conclusions,
Owen took into consideration Garcia’s age (74 years) and his poor health. Owen had not
reviewed any of Garcia’s medical records since his examination.

Shoba Sreenivasan, Ph.D., interviewed Garcia on May 6, 2005. Sreenivasan
concluded that (1) Garcia had the requisite qualifying offenses; (2) Garcia suffered from
pedophilia and alcohol dependence; and (3) Garcia was likely to commit sexually violent
predatory offenses if released without treatment. Sreenivasan considered Garcia’s age
(72 at the time of the examination), and that very few sex offenders are over age 70.
While Sreenivasan felt it unlikely that Garcia could rape someone, she concluded he was
likely to reoffend because he had committed prior crimes against young children. A
pedophile is sexually attracted to young children and also is seeking comfort to satisfy a
physical need for closeness.

Sreenivasan also took into consideration Garcia’s medical condition, including his
diabetes and cardio obstructive pulmonary disease. She also believed Garcia might have
the beginnings of alcohol-induced dementia, but she did not have enough information to
confirm that as a diagnosis. Sreenivasan did not believe that her evaluation having
occurred two years before the trial would change her opinion, unless there were changes
in Garcia’s medical condition.

Christopher Matosich, Ph.D., first interviewed Garcia in October 2002 and did a
follow-up evaluation on March 8, 2005. As with the first two witnesses, Matosich
concluded that (1) Garcia had the requisite number of prior convictions; (2) Garcia
suffered from pedophilia, alcoholism, and antisocial personality disorder; and (3) there
was a serious and well-founded risk Garcia would reoffend if released. Matosich took
into consideration Garcia’s age and health when reaching this conclusion. He could not

predict an age where Garcia could be a low risk because he could molest young children
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even if he were bedridden. Matosich had not reviewed any of Garcia’s records since
2005.

Garcia called Theodore Donaldson, Ph.D., to testify on his behalf. Donaldson
interviewed Garcia on January 17, 2006. A review of Garcia’s medical records by
Donaldson revealed Garcia had mild dementia and had exhibited bizarre behavior and
confusion. Donaldson concluded that any offender over the age of 70 has a very low risk
of reoffense. Garcia has a very low risk of reoffending according to Donaldson, who was
highly critical of the basis used by most experts to determine if an individual will
reoffend.

Garcia also called Katherine Emerick, Ph.D. She evaluated Garcia on two
occasions, first in December 2002 and the second time in February 2005. After the first
interview, Emerick concluded that Garcia was likely to reoffend under the requirements
of the SVPA. She concluded after the second interview that Garcia was not likely to
reoffend. She changed her opinion primarily because she received additional training on
the risk of older individuals reoffending and Garcia’s declining physical condition.
Emerick also reviewed recent medical records shortly before her testimony. Those
records indicated that Garcia’s health continued to deteriorate and added a diagnosis of
possible mild dementia.

The state must prove that an individual whom it seeks to commit meets the
requirements of the amended SVPA at the time of trial. The issue here is whether
examinations that occurred two years before the hearing could provide a basis for an
opinion on Garcia’s current medical condition.

None of the experts interviewed Garcia recently. Donaldson was the last to
interview Garcia, and that was in January 2006, only eight months after Sreenivasan
interviewed Garcia and over one year before trial. Emerick’s last interview with Garcia
occurred before any of the state’s experts interviewed Garcia. Thus, the insinuation that

Garcia’s experts were better prepared is false.
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Garcia’s experts did review recent medical records that were not reviewed by the
state’s experts. Both of Garcia’s experts, however, already had formed their opinions
before reviewing these records, and nothing in those records changed their opinions.

Nor did those recent records add much to the proceedings. The records
documented Garcia’s continuing health problems, but those problems were all contained
in the records reviewed by the state’s experts, with the exception of a diagnosis of
possible mild dementia. Moreover, the state’s experts all took Garcia’s age and health
into consideration when rendering their opinions.

In this case, the opinions provided by the state’s experts were reasonable, credible,
and of solid value to constitute substantial evidence to support the jury’s finding. The
opinions were supported by competent evidence. Each expert testified that pedophilia
was not a mental disease that could be cured, but instead could be controlled if proper
techniques were used. Therefore, the jury had ample basis for concluding that Garcia
still had a mental disease that could cause him to be dangerous.

The issue was whether Garcia’s age and health precluded a finding that there was
a likelihood that Garcia would reoffend if released. Donaldson and Emerick concluded it
was unlikely Garcia would reoffend, while the state’s experts disagreed. Naturally, the
jury was entitled to determine on which opinions it would rely, unless there was some
reason the expert opinions provided by the state must be disregarded.

We conclude there is nothing in the record that would require the jury to disregard
the opinions of the state’s experts. As stated above, each expert’s opinion was formed in
a timeframe that permitted the jury to choose the opinion it found most persuasive.

IX. Ineffective Assistance of Counsel”

*See footnote, ante, page 1.
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Garcia claims his trial counsel was ineffective in two respects. First, he contends
counsel’s failure to make a timely objection, thus forfeiting any of the above arguments
constitutes ineffective assistance of counsel.

We have considered, and rejected, each of Garcia’s arguments on the merits.
Counsel is not ineffective for failing to make a meritless objection. (People v. Carter
(2003) 30 Cal.4th 1166, 1204, 1210.)

Next, Garcia claims his counsel was ineffective for permitting a four-year delay
between the probable cause hearing and the trial in this matter. In his argument, Garcia
refers to the petition being filed before Proposition 83 was passed, but the trial not taking
place until after the changes in law became effective. He asserts he is now subject to a
lifetime commitment because of this delay.

We disagree. The amended SVPA does not subject any individual to a lifetime
commitment any more than the prior version of the statute. Under both versions of the
statute, an individual would remain committed until such time as he or she no longer met
the criteria for commitment. Under the former version of the statute, Garcia would have
been entitled to a trial every two years. As long as he met the requirements of the statute,
however, he would remain committed. The change in the SVPA realistically means that
Garcia will now receive an annual evaluation, which the trial court must review, instead
of a trial every two years. There is no change in the outcome of these proceedings.
Garcia will remain committed as long as he meets the statutory requirements. If he does
not meet the statutory requirements, he will be released.

That Garcia stridently believes he does not meet the requirements of the SVPA
because of his age and deteriorating health does not change the analysis. Under the
amended SVPA, if the Department determines Garcia should no longer be committed,
Garcia must be authorized to file a petition seeking his release. Whether this happens
during an annual review, sooner, or never, is irrelevant. The Department is obligated to

follow the statute, and we assume it will. (Evid. Code, 8§ 664.)
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Moreover, Garcia retains the ability to petition the trial court for release should he
believe he is entitled to release. His commitment is a lifetime commitment only if he
should continually meet the requirements of the statute, and that result would be the same
under either the former or amended version of the SVPA.

We agree that a four-year period between the probable cause hearing and the trial
Is extraordinary. As Garcia admits, however, there was a waiver of time for trial in effect
the entire time. And while there are some hints for the reasons for the delays in this case,
we cannot state, from this record, that counsel’s action, or inaction, was the sole cause for
the delay or that counsel lacked an acceptable reason for permitting the delay. In the
absence of an explanation for challenged conduct, we will reject a claim of ineffective
assistance of counsel unless there can be no satisfactory explanation. (People v. Cudjo
(1993) 6 Cal.4th 585, 623.) Since acceptable reasons for the delay may exist, we must
reject Garcia’s claim.

DISPOSITION

The order committing Garcia as an SVP is affirmed.

CORNELL, J.

WE CONCUR:

LEVY, Acting P.J.

DAWSON, J.
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