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The sole issue in this appeal is whether “the role of the jury [is] diminished and
eroded in violation of the Sixth and Fourteenth Amendments to the United States
Constitution” by the use of juvenile adjudications to increase the maximum punishment
for an offense, in light of the United States Supreme Court’s opinions in Apprendi v. New
Jersey (2000) 530 U.S. 466 (Apprendi) and Blakely v. Washington (2004) 542 U.S. 296
(Blakely). In concluding that it is, we respectfully disagree with our colleagues on this
court and others, and join the small but growing number of courts across the county that
have likewise concluded that Apprendi and its progeny compel us to recognize that the
Sixth Amendment right to a jury trial is an integral part of the process that is due before a
prior conviction may be used to increase the maximum sentence for a criminal offense.

In our prior opinion, we also held that because defendant’s juvenile adjudication is
based on his admission of guilt in juvenile court, rather than on a contested hearing, he
was not entitled to relief, and we affirmed the judgment. We granted defendant’s
rehearing petition to reconsider that holding. Upon reconsideration, we now conclude

that the core principles driving our rejection of the cases that treat juvenile adjudications



the same as prior adult convictions also compel us to apply those principles across the

board to all juvenile adjudications. Accordingly, we reverse the judgment.

STATEMENT OF THE CASE AND FACTS

In December 2004 a complaint was filed charging 21-year-old defendant Nguyen
with four felony counts: possession of a firearm by a felon; possession of ammunition by
a felon, possession of a billy, and possession of methamphetamine. (Pen. Code,

8§ 12021, subd. (a)(1), 12316, subd. (b), 12020, subd. (a)(1); Health & Saf. Code,

§ 11377, subd. (a).) The complaint also alleged two misdemeanor counts, being under
the influence of a controlled substance and possession of a device for the same. (Health
& Saf. Code, 88 11550, 11364.) Finally, the complaint alleged, under the Three Strikes
law, that defendant had suffered a juvenile adjudication for assault with a deadly weapon
with infliction of great bodily injury. (Pen. Code 88 667, subs. (b)-(i), 1170.12, 245,
subd. (a)(1), 12022.7, subd. (a).) Pursuant to a negotiated disposition, defendant pleaded
no contest to one felony (Pen. Code 12021, subd. (a)(1)) and one misdemeanor (Pen.
Code § 12020, subd. (a)(1)) and the remaining counts were dismissed.

Following a court trial, the allegation pertaining to defendant’s prior juvenile
adjudication was found true on the basis of documentary evidence submitted to the
court. Over defendant’s objection that use of a prior juvenile adjudication to increase his
sentence violated his Sixth Amendment right to a jury trial, defendant was sentenced to
32 months in prison, double the mitigated term, pursuant to the two strike provisions of

the Three Strikes law.

! Because the documents submitted to the court were not made a part of the record
on appeal, and were subsequently lost, we take judicial notice of the juvenile court file on
our own motion.



The Juvenile Adjudication

In December 1999 an original petition (No. 117308) filed pursuant to Welfare and
Institution Code section 602, accused defendant, then 16 years old, of aggravated assault
with a knife and a crowbar and inflicting great bodily injury on the victim. (Pen. Code
8§ 245, subd. (a)(1), 12022.7.) The petition further alleged that defendant was not “a fit
and proper subject to be dealt with under the juvenile court law, and the People [would]
move the court to so order.” However, defendant was not transferred to adult criminal
court. Instead, in January 2000, defendant admitted only to a violation of Penal Code
section 245, subdivision (a)(1) in juvenile court. Although alternative placements were
sought for him, none were found, and his disposition consisted entirely of juvenile hall

detention.
DISCUSSION

The Historical Background

At English common law prior to 1854, juveniles charged with crimes were either
tried as adults with the right to jury trial, or were not tried at all. With Parliament’s
enactment of the Youthful Offenders Act in that year, juveniles lost their jury trial rights
in cases of minor crimes such as petty theft, but retained the right in felonies. (Inre
Javier A. (1984) 159 Cal.App.3d 913, 940, fn. 18; see also Comment, California’s Three
Strikes Law — Should a Juvenile Adjudication Be a Ball or a Strike? (1995) 32 San Diego
L. Rev. 1297, 1308-1309, citing Javier A.; Note, Juvenile Strikes: Unconstitutional
Under Apprendi and Blakely and Incompatible with the Rehabilitative Ideal (2005) 15
So. Cal. L. Rev. & Women’s Stud. 171, 174; Comment, Prior ‘Convictions’ Under
Apprendi: Why Juvenile Adjudications May Not Be Used to Increase An Offender’s
Sentence Exposure if They Have Not First Been Proven to a Jury Beyond a Reasonable
Doubt (2004) 87 Marq. L. Rev. 573, 583.)



In 1899, Illinois created the first juvenile justice system in the United States.
(Juvenile Strikes, supra, 15 So. Cal. L. Rev. & Women’s Stud. 171; Prior Convictions
under Apprendi, supra, 87 Marg. L. Rev. 573.) “This new system was premised on the
idea that because of their young age, children were either less culpable for their wayward
actions or not culpable at all. With the proper resources and guidance, progressives
believed children were still young and impressionable enough to reform before they
turned toward a life of crime. However, to accomplish this end, the state, as parens
patriae, needed to commence a civil action against the juvenile’s parents to gain superior
custody rights. Because it was a civil proceeding, custody, not liberty, was at issue.
Children could not be found guilty or innocent; they could only be found delinquent. The
main function of the proceeding was not to frame the state and the child as adversaries,
but * “to feel that [the child] is the object of [the state’s] care and solicitude.” > Finally,
the purpose of sanctions would be for therapeutic and rehabilitative purposes, not for
retribution or incapacitation.” (Prior Convictions Under Apprendi, at pp. 584-585, fns.
omitted.)

Under this benevolent regime, juveniles had no need of, and no right to, notice of
the charges, an attorney, the presumption of innocence, right against self-incrimination,
right to present and cross-examine witness, or the right to appeal. (Note, But | Was Just a
Kid! Does Using Juvenile Adjudications to Enhance Adult Sentences Run Afoul of
Apprendi v. New Jersey? (2005) 26 Cardozo L. Rev. 837, fn. 1, 843, fn. 40 (hereafter
Kid).) Over the next 70 years, however, it became increasingly clear that “the absence of
procedural protections exposed juveniles to an unpredictable justice system that fell short
of its rehabilitative goals.” (Id. at p. 837, fn. omitted.) As a result, beginning in the mid-

1960’s, the United States Supreme Court issued a series of decisions? that promised

2 See, for example, In re Gault (1967) 387 U.S.1 [fair notice of the charges,
counsel, testimony by sworn witnesses, privilege against self incrimination]; In re



juveniles virtually all of the procedural rights and protections to which they would have
been entitled if they were adults — notice, counsel, the privilege against self-
incrimination, confrontation, the presumption of innocence and proof beyond a
reasonable doubt, double jeopardy — save one: the right to a jury trial. In McKeiver v.
Pennsylvania (1971) 403 U.S. 528, the Court concluded that “despite disappointments of
grave dimensions” the juvenile court system still held the promise of “accomplish[ing] its
rehabilitative goals,” and that by “imposing the jury trial” requirement in juvenile cases
the Court would impede the states’ “experimentation” with “new and different ways” to
solve “the problems of the young.” (Id. at p. 547)

The McKeiver court identified 13 reasons for its conclusion, but three ideas were
central to its holding. First and foremost was the court’s concern that the injection of the
jury trial into the juvenile court system would “bring with it into that system the
traditional delay, the formality, and the clamor of the adversary system,” would “put an
effective end to what has been the idealistic prospect of an intimate, informal protective
proceeding” and would threaten if not destroy “every aspect of fairness, of concern, of
sympathy, and of paternal attention that the juvenile court system contemplates.”
(McKeiver v. Pennsylvania, supra, 403 U.S. at pp. 545, 550.)

Second, the court was reluctant to tread where “28 States and the District of
Columbia,” as well as the Task Force Report on juvenile delinquency and youth crime,
commissioned by the President, had not. (McKeiver v. Pennsylvania, supra, 403 U.S. at
pp. 548.) The lack of legislative and executive branch support for a jury trial in juvenile
court, in turn, informed the third important consideration: that jury trials were neither

appreciably more reliable than court trials nor “a necessary part even of every criminal

Winship (1970) 397 U.S. 358 [proof beyond a reasonable doubt]; Breed v. Jones (1975)
421 U.S. 519 [double jeopardy].



process that is fair and equitable.” (ld. at p. 547, citing Duncan v. Louisiana (1968) 391
U.S. 145, 149-150, fn. 14.)°

The Statutory Framework

Formerly, section 502 of Welfare and Institutions Code” (since repealed) provided

that the purposes of the Juvenile Court Law were to “ ‘secure for each minor ... such care
and guidance, preferably in his own home, as will serve the ... welfare of the minor and

the best interests of the State; ... and when the minor is removed from his own family, to
secure for him custody, care, and discipline as nearly as possible equivalent to that which
should have been given by his parents.” ” (In re Aline D. (1975) 14 Cal.3d 557, 562.) It

has been replaced by section 202,> whose “new provisions recognized punishment as a

* In fact, Duncan’s footnote 14 stands for the opposite proposition: that even
though “it might be said” that the right to a jury trial is not essential to every imaginable
civilized system of criminal justice, nevertheless it is “necessary to an Anglo-American
regime of ordered liberty.” (Duncan v. Louisiana, supra, 391 U.S. at pp. 149-150,
fn. 14.) The Duncan court specifically “reject[ed] the prior dicta” in Palko v. State of
Connecticut (1937) 302 U.S. 319, 325, overruled on another point in Benton v. Maryland
(1969) 395 U.S. 784, 794, and other cases to the effect that “the right to a jury trial is not
essential to ordered liberty.” (Duncan v. Louisiana, at p. 155.)

* Hereafter, all statutory references will be to the Welfare and Institutions Code,
unless otherwise indicated.

> Section 202 provides, in relevant part: “(a) The purpose of this chapter is to
provide for the protection and safety of the public and each minor under the jurisdiction
of the juvenile court and to preserve and strengthen the minor’s family ties whenever
possible, removing the minor from the custody of his or her parents only when necessary
for his or her welfare or for the safety and protection of the public. When removal of a
minor is determined by the juvenile court to be necessary, reunification of the minor with
his or her family shall be a primary objective. When the minor is removed from his or
her own family, it is the purpose of this chapter to secure for the minor custody, care, and
discipline as nearly as possible equivalent to that which should have been given by his or
her parents. This chapter shall be liberally construed to carry out these purposes. [f] (b)
Minors under the jurisdiction of the juvenile court who are in need of protective services
shall receive care, treatment and guidance consistent with their best interest and the best



rehabilitative tool [and] shifted its emphasis from a primarily less restrictive alternative
approach oriented towards the benefit of the minor to the express protection and safety of
the public.” (In re Teofilio A. (1989) 210 Cal.App.3d 571, 576, internal quotation marks
omitted.) Despite this shift in emphasis, California courts have continued to view
rehabilitation as “an important objective of the juvenile court law.” (Ibid.; see also In re
Charles G. (2004) 115 Cal.App.4th 608, 614-615 [“The purpose of juvenile delinquency
laws is twofold: (1) to serve the “‘best interests’ of the delinquent ward by providing care,
treatment, and guidance to rehabilitate the ward and “enable him or her to be a law-
abiding and productive member of his or her family and the community,” and (2) to

‘provide for the protection and safety of the public...” ”].)

interest of the public. Minors under the jurisdiction of the juvenile court as a
consequence of delinquent conduct shall, in conformity with the interests of public safety
and protection, receive care, treatment, and guidance that is consistent with their best
interest, that holds them accountable for their behavior, and that is appropriate for their
circumstances. This guidance may include punishment that is consistent with the
rehabilitative objectives of this chapter. If a minor has been removed from the custody of
his or her parents, family preservation and family reunification are appropriate goals for
the juvenile court to consider when determining the disposition of a minor under the
jurisdiction of the juvenile court as a consequence of delinquent conduct when those
goals are consistent with his or her best interests and the best interests of the public.
When the minor is no longer a ward of the juvenile court, the guidance he or she received
should enable him or her to be a law-abiding and productive member of his or her family
and the community. [1] ... [1] (d) Juvenile courts and other public agencies charged
with enforcing, interpreting, and administering the juvenile court law shall consider the
safety and protection of the public, the importance of redressing injuries to victims, and
the best interests of the minor in all deliberations pursuant to this chapter. Participants in
the juvenile justice system shall hold themselves accountable for its results. ... [1] (e)
As used in [subdivision (b)], ‘punishment’ means the imposition of sanctions. ...
Permissible sanctions may include the following: [] (1) Payment of a fine by the minor.
[1] (2) Rendering of compulsory service without compensation performed for the benefit
of the community by the minor. [1] (3) Limitations on the minor’s liberty imposed as a
condition of probation or parole. [{] (4) Commitment of the minor to a local detention or
treatment facility, such as a juvenile hall, camp, or ranch. [1] (5) Commitment of the
minor to the Department of the Youth Authority. [{] ‘Punishment,” for the purposes of
this chapter, does not include retribution.”



It remains true as a matter of statutory law that “[a]n order adjudging a minor to be
a ward of the juvenile court shall not be deemed a conviction of a crime for any purpose,
nor shall a proceeding in the juvenile court be deemed a criminal proceeding.” (§ 203.)
Moreover, juvenile court dispositions “can range from being sent home with his or her
parents” to juvenile hall detention, to camp, or ranch, “to being committed until age
twenty-five in a detention facility operated by the California Department of Youth
Authority” or, under certain circumstances, even adult detention facilities. (Notes &
Comments, “Should Little Joey’s Juvenile Adjudication Be Used Against Him When He
Becomes Joe the Habitually Violent Felon?”” (2005) 25 J. Juv. L. 45, 46; In re Charles
G., supra, 115 Cal.App.4th at p. 613.)

Consistent with section 203, California courts construed Proposition 8, the Crime
Victims’ Bill of Rights,® as excluding juvenile adjudications from the definition of “any
prior conviction of any person in any criminal proceeding, whether adult or juvenile” and
prohibited their use as enhancements under Penal Code section 667. (Cal. Const., art. I,
8 28, subd. (f); People v. West (1984) 154 Cal.App.3d 100; see also In re Anthony R.
(1984) 154 Cal.App.3d 772 [Pen. Code 8 666]; see generally, Comment, “California’s
Three Strikes Law — Should a Juvenile Adjudication Be a Ball or a Strike?”” (1995) 32
San Diego L. Rev. 1297.) Thus, despite cries that “the California juvenile court system
has now evolved into a specie of “‘criminal prosecution,” ” until the passage of the Three
Strikes law, a clear line was drawn between juvenile adjudications and prior convictions.
(In're Javier A., supra, 159 Cal.App.3d at p. 967.)

Unlike Proposition 8, the Three Strikes law explicitly defines a juvenile

adjudication as a prior conviction for enhancement purposes when four conditions are

® See Article I, section 28(f) of the California Constitution which states in relevant
part: “Any prior felony conviction of any person in any criminal proceeding, whether
adult or juvenile, shall subsequently be used without limitation for purposes of
impeachment or enhancement of the sentence in any criminal proceeding.”



met: (1) the prior offense was committed when the juvenile was 16 years old or older;
(2) the offense is listed in section 707, subdivision (b), or as a violent felony in Penal
Code section 667.5 or as a serious felony in Penal Code section 1192.7; (3) the juvenile
was found to be a “fit and proper subject” for the juvenile court system (8 707,
subd. (a)(2)(e)), and (4) the juvenile was adjudged a ward of the juvenile court pursuant
to section 602 because he or she committed an offense listed in section 707, subdivision
(b). (Pen. Code 88 667, subd. (d)(3), 1170.12, subd. (b)(3); People v. Garcia (1999) 21
Cal.4th 1.) Under Proposition 21, the Gang Violence and Juvenile Crime Prevention
Initiative, which amended section 707, subdivision (d), the prosecution may choose to
bypass the juvenile court entirely and file criminal charges against a juvenile in adult
court, as long as the juvenile is at least 16 years old and the crime is one listed in section
707, subdivision (b), or the minor is 16 and has previously been adjudged a ward of the
court for committing certain enumerated offenses, or as long as the minor is at least 14
and certain other circumstances exist. (See § 707, subds. (d)(1), (d)(2)(A)-(C) &
() (3)(A)-(C); Manduley v. Superior Court (2002) 27 Cal.4th 887.)

This seemingly inexorable push to blur the line between juvenile adjudications and
prior criminal convictions, culminating in the Three Strikes law and Proposition 21,
raises constitutional concerns at this time because of the United States Supreme Court’s
recent decisions interpreting the jury trial right enshrined in the federal constitution’s
Sixth Amendment. In Apprendi, the Supreme Court held that, except for the fact of a
prior conviction, any fact used to impose on a criminal defendant a greater punishment
than the statutorily-set maximum punishment must be pleaded and proven to a jury
beyond a reasonable doubt. As the Supreme Court of Louisiana has so genteelly phrased
it, “following Apprendi there are two reasonable schools of thought on whether juvenile
adjudications, in which the juvenile did not have the right to a jury trial, can properly be
characterized as ‘prior convictions’ for felony sentence enhancement purposes.” (State v.

Brown (La 2004) 879 So.2d 1276, 1285, fn. omitted.) To understand the division of



views in the emerging case law, it is necessary to first review the salient features of the

United States Supreme Court’s cases that have taken us to this divide.

Almendarez-Torres, Jones, Apprendi, Ring, Blakely, Booker and Cunningham

In Almendarez-Torres v. United States (1998) 523 U.S. 224 (Almendarez-Torres),
the Supreme Court construed a federal statute that prescribed a maximum prison sentence
of two years for an illegal immigration offense, but authorized a maximum sentence of 20
years if the defendant had suffered certain prior convictions. (Id. at p. 229.)
Almendarez-Torres pleaded guilty to an indictment that alleged a violation of the statute,
but did not mention a prior conviction. At the hearing on his change of plea, he admitted
that he had been deported, had unlawfully re-entered the United States, and had suffered
three earlier convictions. (Id. at p. 227.) At sentencing, Almendarez-Torres argued that
he could not be sentenced to more than two years in prison because “an indictment must
set forth all the elements of a crime” and his indictment had not mentioned his earlier
convictions. (Ibid.) The district court disagreed and sentenced Almendarez-Torres to 85
months pursuant to the sentencing guidelines. Following an unsuccessful appeal of his
sentence, the United States Supreme Court granted certiorari.

After finding that Congress intended to treat the prior conviction allegation as a
“sentencing factor” for the court’s determination rather than as an element of a separate
offense, the Supreme Court rejected defendant’s claim that “the Constitution requires
Congress to treat recidivism as an element of the offense — irrespective of Congress’
contrary intent,” and mandates that “[t]he indictment must state the ‘element[,]’ [t]he
Government must prove that ‘element’ to a jury[,] [a]nd the Government must prove the
‘element’ beyond a reasonable doubt.” (Almendarez-Torres, supra, 523 U.S. at p. 239,
citations omitted.)

The court articulated four major reasons and several lesser considerations for its

rejection of that claim. First, the court recited that recidivism “is a traditional, if not the

10



most traditional, basis for a sentencing court’s increasing an offender’s sentence.”
(Almendarez-Torres, supra, 523 U.S at p. 243.) Consistent with that tradition, the court
had never required the State to allege the defendant’s convictions in the indictment or
information, because “recidivism does not relate to the commission of the offense, but
goes to the punishment only, and therefore ... may be subsequently decided.” (ld. at

p. 244, internal quotation marks omitted.) “[T]o hold that the Constitution requires that
recidivism be deemed an “‘element’ of petitioner’s offense would mark an abrupt
departure from [that] longstanding tradition.” (lbid.)

Second, the court did not perceive that the difference between a mandatory
minimum sentence — held constitutional in McMillan v. Pennsylvania (1986) 477 U.S. 79
—and a permissive maximum sentence, “work][ed] to the disadvantage of a criminal
defendant.” (Almendarez-Torres, supra, 523 U.S. at p. 244.) “[T]he risk of unfairness to
a particular defendant is no less, and may well be greater, when a mandatory minimum
sentence, rather than a permissive maximum sentence, is at issue.” (Id. at p. 245.)

Third, the breadth of the permissive sentencing range — from two years to 20 — did
not “itself create significantly greater unfairness,” and it was not unusual for judges and
parole boards to exercise their discretion within broad statutory ranges. The court
particularly noted that the federal sentencing guidelines channeled judicial discretion
using “ ¢

Torres, supra, 523 U.S. at pp. 245-246.)

sentencing factors’ ” that no one challenged as unconstitutional. (Almendarez-

Finally, the court noted that the statute did not change a pre-existing definition of a
well-established crime or give rise to the inference that Congress intended to “evade” the
Constitution by “presuming” guilt or “restructuring” the elements of an offense. In
addition, “adopt[ing] a rule that any significant increase in a statutory maximum sentence

would trigger a constitutional ‘elements’ requirement” appeared to be “anomalous” in

11



light of Walton v. Arizona (1990) 497 U.S. 639 (Walton)’ and other cases that permitted a
judge and not the jury to decide the existence of factors that can make a defendant death
eligible. (Almendarez-Torres, supra, 523 U.S. at pp. 246, 247.)

The following term, in Jones v. United States (1999) 526 U.S. 227 (Jones), the
U.S. Supreme Court construed the federal carjacking statute which provides for an
enhanced sentence if serious bodily injury occurs during the commission of the offense.
Jones had been charged with carjacking, and a jury convicted him of that offense.
Seriously bodily injury was not alleged in the indictment or tried to the jury. Following
an evidentiary hearing, the court found by a preponderance of the evidence that serious
bodily injury had occurred and, over the defendant’s constitutional objections, sentenced
Jones to 25 years in prison — 10 years more than the maximum sentence prescribed by
the statute for carjacking as tried to the jury.

On certiorari, the court declined to construe the “serious bodily harm” allegation
as a “sentencing factor” subject to judicial fact-finding by a preponderance of the
evidence. (Jones v. United States, supra, 526 U.S. at p. 239.) Citing the history of the
jury trial right at English common law and “the Framers’ conception of the jury right,”
and expressing concern about the “erosion of the jury’s function,” the court perceived
that such a construction would open the statute “to constitutional doubt in light of a series
of cases over the past quarter century, dealing with due process and the guarantee of trial
by jury.” (Id. at pp. 244, 239.) Thus, the court construed “serious bodily harm” as an
element of the offense, invoking the rule that “ “‘where a statute is susceptible of two
constructions, by one of which grave and doubtful constitutional questions arise and by
the other of which such questions are avoided, our duty is to adopt the latter.” ” (ld. at

p. 239.)

" Overruled in part by Ring v. Arizona (2002) 536 U.S. 584, 589.
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The Jones majority rejected the dissenters’ argument that Almendarez-Torres
“stood for the broad proposition that any fact increasing the maximum permissible
punishment may be determined by a judge by a preponderance,” and was therefore
dispositive of the due process and jury trial issues before the court. Instead, the Jones
court stated, Almendarez-Torres “stands for the proposition that not every fact expanding
a penalty range must be stated in a felony indictment, the precise holding being that
recidivism increasing the maximum penalty need not be so charged.” (Jones v. United
States, supra, 526 U.S. at pp. 248, 249, fn. 10.) The Jones court observed that
Almendarez-Torres “rested in substantial part on the tradition of regarding recidivism as a
sentencing factor” and suggested that recidivism might be “distinguishable for
constitutional purposes from other facts that might extend the range of possible
sentencing.” (Id. at p. 249.) Jones further observed that “[o]ne basis for that possible
constitutional distinctiveness is not hard to see: unlike virtually any other consideration
used to enlarge the possible penalty for an offense, and certainly unlike the factor before
us in this case, a prior conviction must itself have been established through procedures
satisfying the fair notice, reasonable doubt and jury trial guarantees.” (ld. at p. 249.)

One year later, in Apprendi, the court explicitly held that the Due Process Clauses
of the Fifth and Fourteenth Amendments, and the Sixth Amendment’s notice and jury
trial guarantees, require that “any fact (other than [the fact of a] prior conviction) that
increases the maximum penalty for a crime must be charged in an indictment, submitted
to a jury, and proven beyond a reasonable doubt.” (Apprendi, supra, 530 U.S. at p. 476.)
The court characterized the jury trial right as a constitutional protection “of surpassing
importance.” (ld. at pp. 476-477.) lts conclusion, the court said, was “foreshadowed” by
its opinion in Jones. (Id. atp. 476.)

In Apprendi, the defendant fired several shots into a house occupied by an African
American family and stated that he did so because of their race, a statement he later

retracted. He was indicted on several counts of illegal firearm and bomb possession and

13



pleaded guilty. The indictment to which he pled did not refer to New Jersey’s hate crime
statute, nor did it allege that Apprendi acted with racially biased purpose. After a
separate evidentiary hearing, the trial court found by a preponderance of the evidence that
Apprendi had acted with a racially biased purpose.

Rejecting Apprendi’s constitutional challenge to the hate crime statute, the trial
court enhanced his sentence from a maximum of 10 years to 12 years on one of the
firearm possession counts, with lesser concurrent sentences for the remaining counts.
(Apprendi, supra, 530 U.S. at p. 471.) The Apprendi court described this procedure as
“an unacceptable departure from the jury tradition that is an indispensable part of our
criminal justice system.” (Id. at p. 497.)

Exploring anew the historical roots of the jury trial right and referencing its
discussion of that history in Jones, the court asserted that “[a]ny possible distinction
between an ‘element’ of a felony offense and a “sentencing factor’ was unknown” to the
Framers. (Apprendi, supra, 530 U.S. at p. 478.) At common law, “[t]he defendant’s
ability to predict with certainty the judgment from the fact of the felony indictment
flowed from the invariable linkage of punishment with crime.” (Id. at p. 478.) “The
historic link between verdict and judgment” compelled the conclusion that “[t]he judge’s
role in sentencing is constrained at its outer limits by the facts alleged in the indictment
and found by the jury. Put simply, the facts that expose a defendant to a punishment
greater than otherwise legally prescribed were by definition ‘elements’ of a separate legal
offense.” (Id. at pp. 482, 483, fn. 10.) In fact, “[i]t was in McMillan v. Pennsylvania,
[supra,] 477 U.S. 79, that this Court, for the first time, coined the term *sentencing factor’
to refer to a fact that was not found by a jury but that could affect the sentence imposed
by the judge.” (Id. at p. 485.)

The court stated that it had “made clear beyond peradventure that Winship’s due
process and associated jury protections extend, to some degree, to determinations that

[go] not to a defendant’s guilt or innocence, but simply to the length of his sentence.”
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(Apprendi, supra, 530 U.S. at p. 484, internal quotation marks omitted, italics added.)
The court limited its holding in McMillan — that a judge could constitutionally determine
by a preponderance of the evidence the existence of statutorily selected sentencing factors
that set a minimum sentence — “to cases that do not involve the imposition of a sentence
more severe than the statutory maximum for the offense established by the jury’s verdict
— limitation identified in the McMillan opinion itself.” (Apprendi, at p. 487, fn. 13.)
Distinguishing Almendarez-Torres, the court stated that it had “made plain in
Jones ... [that] Almendarez-Torres ... represents at best an exceptional departure from the
historic practice that we have described.” (Apprendi, supra, 530 U.S. at p. 487.) Jones
had also made it “crystal clear” that the conclusion reached in Almendarez-Torres “turned
heavily upon the fact that the additional sentence to which the defendant was subject was

‘the prior commission of a serious crime’ ” — recidivism — a traditional sentencing factor.
(Apprendi, at p. 488, italics added.) “Both the certainty that procedural safeguards
attached to any ‘fact’ of prior conviction, and the reality that Almendarez-Torres did not
challenge the accuracy of that “fact’ in his case, mitigated the due process and Sixth
Amendment concerns otherwise implicated in allowing a judge to determine a “fact’
increasing punishment beyond the maximum of the statutory range.” (Id. at p. 488, fn.
omitted.)

Finally, recognizing that Almendarez-Torres was arguably “incorrectly decided,
and that a logical application of our reasoning today should apply if the recidivist issue
were contested,” the court declined to reconsider Almendarez-Torres inasmuch as its
validity was not directly implicated by the court’s decision; instead the court opted “to
treat the case as a narrow exception to the general rule [and the] otherwise uniform
course of decision during the entire history of our jurisprudence.” (Apprendi, supra, 530

U.S. at pp. 489-490, fn. omitted; see also Shepard v. United States (2005) 544 U.S. 13, 27

(Shepard) [“Almendarez-Torres ... has been eroded by this Court’s subsequent Sixth
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Amendment jurisprudence, and a majority of the Court now recognizes that Almendarez-
Torres was wrongly decided”] (conc. opn. of Thomas, J.).)?

If Apprendi left any doubts about the court’s commitment to its holding, those
doubts were banished by Ring v. Arizona (2002) 536 U.S. 584 (Ring) and, two years after
that, Blakely, supra, 542 U.S. 296. In Ring, the court held that “[c]apital defendants, no
less than noncapital defendants ... are entitled to a jury determination of any fact on
which the legislature conditions an increase in their maximum punishment,” ruling that a
judge could not impose the death penalty on the basis of judicial fact-finding of
aggravating circumstances, thereby overruling Walton v. Arizona. (Ring, at p. 589.)

In Blakely, the statutory sentencing scheme at issue provided a “standard range”
for a particular offense but authorized the judge to impose a sentence above that standard
range if he or she found one or more aggravating factors to justify such a departure from
the norm. In Blakely’s case, the judge imposed a sentence 37 months above the standard
range for the crime to which he had pleaded guilty, based upon the judge’s finding that
Blakely had acted with “ “deliberate cruelty.” ” (Blakely, supra, 542 U.S. at p. 300.)

® In Shepard, the United States Supreme Court considered whether, as a matter of
statutory construction, a trial court may examine police reports and complaint
applications in order to determine that a defendant’s prior conviction by guilty plea in
state court qualifies as predicate conviction of a “violent felony” for the purposes of
enhanced punishment under the Armed Career Criminal Act (ACCA) (18 U.S.C.
8 924(e)). The court held that “the enquiry under the ACCA ... is limited to the terms of
the charging document, the terms of a plea agreement or transcript of colloquy between
judge and defendant in which the factual basis for the plea was confirmed by the
defendant, or to some comparable judicial record of this information.” (Shepard, supra,
544 U.S. at p. 26.) In the Shepard court’s view, to expand judicial factfinding any further
would risk violation of the Sixth Amendment right to jury trial. “While the disputed fact
here can be described as a fact about a prior conviction, it is too far removed from the
conclusive significance of a prior judicial record, and too much like the findings subject
to Jones and Apprendi, to say that Almendarez-Torres clearly authorizes a judge to
resolve the dispute.” (Id. at p. 25.) Justice Thomas would have gone further and held
that expanded judicial factfinding “gives rise to constitutional error, not doubt.” (Id. at
p. 28.)
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In finding Washington’s sentencing scheme unconstitutional, the Blakely court
unequivocally re-affirmed Apprendi and further explained that “the “statutory maximum’
for Apprendi purposes is the maximum sentence a judge may impose solely on the basis
of the facts reflected in the jury verdict or admitted by the defendant. ... In other words,
the relevant ‘statutory maximum?’ is not the maximum sentence a judge may impose after
finding additional facts, but the maximum he may impose without any additional
findings. When a judge inflicts punishment that the jury’s verdict alone does not allow,
the jury has not found all the facts ‘which the law makes essential to the punishment’ ...
and the judge exceeds his proper authority.” (Blakely, supra, 542 U.S. at pp. 303-304,
italics omitted.) The Blakely court stated that its commitment to Apprendi reflected “not
just respect for longstanding precedent, but the need to give intelligible content to the
right of jury trial. That right is no mere procedural formality, but a fundamental
reservation of power in our constitutional structure. Just as suffrage ensures the people’s
ultimate control in the legislative and executive branches, jury trial is meant to ensure
their control in the judiciary. ... Apprendi carries out this design by ensuring that the
judge’s authority to sentence derives wholly from the jury’s verdict. Without that
restriction, the jury would not exercise the control that the Framers intended.” (Id. at
pp. 305-306.) The court characterized that intended control by the jury over the judiciary
in our jurisprudence as a “circuitbreaker in the State’s machinery of justice.” (Id. at
p. 306.)

In United States v. Booker (2005) 543 U.S. 220 (Booker), the court reaffirmed its
“holding in Apprendi: Any fact (other than a prior conviction) which is necessary to
support a sentence exceeding the maximum authorized by the facts established by a plea
of guilty or a jury verdict must be admitted by the defendant or proved to a jury beyond a
reasonable doubt.” (Id. at p. 244.) The court held that for Sixth Amendment purposes,
there was “no relevant distinction” between the federal sentencing guidelines and the

statutory scheme in Blakely: in each case, the sentence imposed was unconstitutional
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because “ ‘the jury’s verdict alone does not authorize the sentence. The judge acquires

that authority only upon finding some additional fact.” ” (Booker, at p. 235, quoting from
Blakely, supra, 542 U.S. at p. 305.) However, rather than invalidate the guidelines in
their entirety or engraft onto them a jury trial requirement, the court concluded that by
excising by the provisions of the law that made the guidelines mandatory and restricted
appellate review, the guidelines could be rendered compatible with the Sixth Amendment
while still preserving Congress’ intent.

Finally, in Cunningham v. California (2007) 549 U.S. __ [127 S.Ct. 856]
(Cunningham), the United States Supreme Court held that California’s Determinate
Sentencing Law (DSL) violates defendants” Sixth Amendment jury trial right “[b]ecause
the DSL allocates to judges sole authority to find facts permitting the imposition of an
upper term sentence....” (Id. at p. 870.) Overruling our Supreme Court’s opinion in
People v. Black (2005) 35 Cal.4th 1238, the high court observed: “The Black court’s
examination of the DSL ... satisfied it that California’s sentencing system does not
implicate significantly the concerns underlying the Sixth Amendment’s jury-trial
guarantee. Our decisions, however, leave no room for such an examination. Asking
whether a defendant’s basic jury-trial right is preserved, though some facts essential to
punishment are reserved for determination by the judge, we have said, is the very inquiry
Apprendi’s “‘bright-line rule’ was designed to exclude.” (Cunningham, at p. 869.)

After Apprendi, Ring, Blakely, Booker and Cunningham, many of the reasons
supporting Almendarez-Torres’ holding have evaporated. For example, in Almandarez-
Torres, the high court saw no constitutional difference between a mandatory minimum
sentence, such as the one held constitutional in McMillan v. Pennsylvania, and a
permissive maximum sentence, such as the one later held unconstitutional in Apprendi.
However, in Apprendi the high court drew a bright line between these two types of

sentences and severely limited McMillan’s rationale to its own facts. (Compare
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Almendarez-Torres, supra, 523 U.S. at pp. 244-245; Apprendi, supra, 530 U.S. at p. 487,
fn. 13.)

Similarly, in Almendarez-Torres, the high court suggested that the federal
sentencing guidelines’ reliance on “sentencing factors” was above constitutional
reproach. (Almendarez-Torres, supra, 523 U.S. at pp. 245-246.) Yet, in Booker, it found
that the federal sentencing guidelines were as constitutionally infirm as the statutory
scheme found wanting in Blakeley. (Booker, supra, 543 U.S. at p. 235.)

Also, in Almendarez-Torres, the court deemed the constitutional pleading and
proof requirements advanced by the defendant “anomalous” in light of Walton’s rule
permitting judges alone to decide death determinative factors in capital cases.
(Almendarez-Torres, supra, 523 U.S. at pp. 246-247.) But in Ring, the court overruled
Walton, rendering its rule the anomaly. (Ring, supra, 536 U.S. at p. 589.)

Finally, in Almendarez-Torres, the high court suggested the existence of a
constitutional distinction between offense-specific sentence-enhancing factors (such as
firearm use or infliction of great bodily injury), and offender-specific sentence-enhancing
factors (such as prior criminality). Yet, in Cunningham, the high court specifically
rejected such a distinction, saying: “Justice Kennedy urges a distinction between facts
concerning the offense, where Apprendi would apply, and facts concerning the offender,
where it would not. Post, at 872 (dissenting opinion). Apprendi itself, however, leaves
no room for the bifurcated approach Justice Kennedy proposes. See 530 U.S., at 490,
120 S.Ct. 2348 (‘[A]ny fact that increases the penalty for a crime beyond the prescribed
statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt.’
(emphasis added))” (Cunningham, supra, 127 S.Ct. at p. 869, fn. 14.)

The end result is that the sole rationale for Almendarez-Torres’ holding left
standing is the tradition of recidivism. Even that rationale was undermined in
Cunningham, where the court quoted with approval Justice Kennard’s observation that

“[n]Jothing in the high court’s majority opinions in Apprendi, Blakely, and Booker
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suggests that the constitutionality of a state’s sentencing scheme turns on whether, in the
words of the majority here, it involves the type of factfinding ‘that traditionally has been

performed by a judge.
Cal.4th at p. 1253 (conc. & dis. opn. of Kennard, J.).)

(Cunningham, supra, at p. 868, quoting Black, supra, 35

Not surprisingly, the tension between Almendarez-Torres, on the one hand, and
Apprendi and its progeny, on the other, has divided the lower courts on the question of

whether juvenile adjudications should be treated as if they were prior convictions.

Apprendi and Juvenile Adjudications: Two Schools of Thought
In United States v. Tighe (9th Cir. 2001) 266 F.3d 1187, a divided panel of the

Ninth Circuit Court of Appeals held that a juvenile adjudication is not a prior conviction
for Apprendi purposes, and therefore is not excepted from Apprendi’s rule. Based on the
language in Apprendi and in Apprendi’s precursor, Jones, the Tighe majority determined
the exception for prior convictions is a narrow one that is “limited to prior convictions
resulting from proceedings that afforded the procedural necessities of a jury trial and
proof beyond a reasonable doubt.” (Tighe, at p. 1194, fn. omitted.) Since the criminal
defendant was not afforded a jury trial when his juvenile offense was adjudicated, his
juvenile adjudication does not qualify as a prior conviction for Apprendi purposes.

In his dissent, Justice Brunetti said the majority’s reasoning from Jones’ language
to the Tighe majority’s conclusion represented “a quantum leap” in logic. In his view,
“the language in Jones stands for the basic proposition that Congress has the
constitutional power to treat prior convictions as sentencing factors subject to a lesser
standard of proof because the defendant presumably received all the process that was due
when he was convicted of the predicate crime. For adults, this would indeed include the
right to a jury trial. For juveniles, it does not. Extending Jones’ logic to juvenile
adjudications, when a juvenile receives all the process constitutionally due at the juvenile

stage, there is no constitutional problem (on which Apprendi focused) in using that
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adjudication to support a later sentencing enhancement.” (United States v. Tighe, supra,
266 F.3d at p. 1200.) This dissenting view was adopted by the Eighth Circuit in United
States v. Smalley (8th Cir. 2002) 294 F.3d 1030, certiorari denied (2003) 537 U.S. 1114.
Smalley was followed by the Third Circuit in United States v. Jones (3rd Cir. 2003) 332
F.3d 688, certiorari denied (2004) 540 U.S. 1150 and by the Eleventh Circuit in United
States v. Burge (11th Cir. 2005) 407 F.3d 1183, certiorari denied (2005) 546 U.S. 981.

A number of state court opinions, including several from California, two of them
from this district, have taken the same view as the Tighe dissent. (State v. Hitt (Kan.
2002) 273 Kan. 224, 235, 42 P.3d 732, 739, cert. denied (2002) 537 U.S. 968; Ryle v.
State (Ind.App. 2004) 819 N.E.2d 119, 123, superseded by Ryle v. State (Ind. 2005) 842
N.E.2d 320, cert. denied (2006)  U.S.  [127 S.Ct. 90]; People v. Bowden (2002)
102 Cal.App.4th 387; People v. Smith (2003) 110 Cal.App.4th 1072 (Johnson, J. conc. &
dis.); People v. Lee (2003) 111 Cal.App.4th 1310 (Rushing, P.J. dissenting), cert. denied
(2004) 542 U.S. 906; People v. Superior Court (Andrades) (2003) 113 Cal.App.4th 817
(Andrades), cert. denied 543 U.S. 884; see also People v. Fowler (1999) 72 Cal.App.4th
581 (Fowler) [pre-Apprendi].)

But a growing number of state courts have taken the view that Apprendi bars the
use of juvenile adjudications to enhance adult sentences over and above the otherwise
statutorily-set maximum. (See, e.g., State v. Brown, supra, 879 So.2d at p. 1290, cert.
denied (2005) 543 U.S. 1177 (2005); Pinkston v. State (Ind.App. 2005) 836 N.E.2d 453;
State v. Chatman (Tenn.Crim.App.2005) (unpublished) [2005 WL 901138].)

Commentators are virtually unanimous in that view.’

% See Note and Comment, A Tale of Three Strikes: Slogan Triumphs Over
Substance as Our Bumper-Sticker Mentality Comes Home to Roost (1995) 28 Loyola
L.A. L. Rev. 1047; Comments, Juvenile Justice and the Punishment of Recidivists Under
California’s Three Strikes Law (2002) 90 Cal. L. Rev. 1157; Recent Cases,
Constitutional Law — Right to Jury Trial — Eighth Circuit Holds An Adjudication of
Juvenile Delinquency to Be a “Prior Conviction™ for the Purpose of Sentence
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Against this national backdrop, and with these divisions in mind, we now examine
the opinions of other California courts, including those from our own district. In doing
so, we readily acknowledge that our analysis of Supreme Court precedent leads us to a
different conclusion from the one reached by the other California courts which have

addressed the issue before us, and we explain our disagreement with their rationale.

The California Cases

Our sister courts have relied on three central considerations in ruling that
Apprendi, its progeny and its precursors do not bar the use of juvenile adjudications as
“strikes” under our Three Strikes law. These are: (1) recidivism is different; (2) juries
add nothing to the reliability of a trial’s factfinding function; and (3) juries are not

indispensable to due process in the context of sentencing above the statutory maximum.

Enhancement at a Subsequent Criminal Proceeding—United States v. Smalley, 294 F.3d
1030 (8th Cir. 2002) (2002) 116 Harv. L. Rev. 705; Feld, The Constitutional Tension
Between Apprendi and McKeiver: Sentence Enhancements Based on Delinquency
Convictions and the Quality of Justice in Juvenile Courts (2003) 38 Wake Forest L. Rev.
1111; Comment, Calif. Three Strikes Law, supra, 32 San Diego L. Rev. 1297; Comment,
Prior Convictions Under Apprendi, supra, 87 Marq. L. Rev. 573; Murphy, The Use of
Prior Convictions after Apprendi (2004) 37 U.C. Davis L. Rev. 973; Marrus, “That Isn’t
Fair, Judge”: The Costs of Using Prior Juvenile Delinquency Adjudications in Criminal
Court Sentencing (2004) 40 Hous. L. Rev 1323; Note, Juvenile Strikes, supra, 15 So. Cal.
L. Rev. & Women’s Stud. 171; Notes, Should Juvenile Adjudications Count as Prior
Convictions For Apprendi Purposes? (2004) 45 Wm. & Mary L. Rev. 1159; Note, Kid,
supra, 26 Cardozo L. Rev. 837; Notes, The Use of Juvenile Adjudications Under the
Armed Career Criminal Act (2005) 85 B. U. L. Rev. 263; Note, The Problem with
Forgiving (But Not Entirely Forgetting) the Crimes of Our Nation’s Youth: Exploring the
Third Circuit’s Unconstitutional Use of Nonjury Juvenile Adjudications in Armed
Career Criminal Sentencing (2005) 66 U. Pitt. L. Rev. 887.)

Our research has uncovered only one law review article favoring the use of
juvenile adjudications to enhance adult sentences. Notes & Comments, Should Little
Joey’s Juvenile Adjudication Be Used Against Him When he Becomes Joe the Habitually
Violent Felon?, supra, 25 J. Juv. L. 45.
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We address separately each consideration, and explain why we conclude it does
not support a holding that juvenile adjudications can constitutionally be used as strikes.
Our analysis often focuses on a particular rationale as expressed in Fowler, supra, 72
Cal.App.4th 581. Even though Fowler is a pre-Apprendi case, its reasoning has been
uniformly credited as seminal by the more recent, post-Apprendi cases.

(1) Recidivism

We start with Apprendi itself which excepts, not recidivism per se,'® but “the fact
of a prior conviction” from the reach of its rule. (Apprendi, supra, 530 U.S. at p. 489.) In
this state, juvenile adjudications are not convictions (8 203) and juvenile court trials are

not criminal prosecutions (ibid.), except for purposes of the Three Strikes law. *

19 Black’s Law Dictionary (8th ed. 2004) defines recidivism as “[a] tendency to
relapse into a habit of criminal activity or behavior.”

1 We acknowledge that in a different context not involving juvenile adjudications,
which are not “convictions” at all, our Supreme Court has interpreted the exception for
prior convictions as encompassing something more than the fact of the prior conviction.
In People v. McGee (2006) 38 Cal.4th 682, the court found no constitutional impediment
to the type of judicial factfinding involved in making a determination that an out-of-state
conviction qualifies as a serious felony and a strike for the purposes of enhanced
punishment under the Three Strikes law. After discussing cases which hold that the
Almendarez-Torres exception applies to any recidivism-related fact, and distinguishing
Shepard as a case of statutory interpretation, the court rejected the Court of Appeal’s
conclusion that Apprendi limited the Almendarez-Torres exception to the “fact” of the
prior conviction. The McGee court concluded: “We recognize the possibility that the
United States Supreme Court, in future decisions, may extend the Apprendi rule in the
manner suggested by the Court of Appeal below. But because in our view there is a
significant difference between the nature of the inquiry and the fact finding involved in
the type of sentence enhancements at issue in Apprendi and its progeny as compared to
the nature of the inquiry involved in examining the record of a prior conviction to
determine whether that conviction constitutes a qualifying prior conviction for purposes
of a recidivist sentencing statute, we are reluctant to assume, in advance of such a
decision by the high court, that the federal constitutional right to a jury trial will be
interpreted to apply in the latter context.” (People v. McGee, supra, 38 Cal.4th 682, 709.)
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In discussing Almendarez-Torres, the source of the prior conviction exception, and
in relying on its prior discussion of Almendarez-Torres in Jones, Apprendi characterized
that case as “at best an exceptional departure from the historic practice” of affording jury
trials on questions that affect the length of a defendant’s sentence. (Apprendi, supra, 530
U.S. at p. 487.) Apprendi also said that after Jones it was “crystal clear” the conclusion
reached in Almendarez-Torres had “turned heavily upon the fact that the additional
sentence to which the defendant was subject was ‘the prior commission of a serious

crime’ ” — recidivism — a traditional sentencing factor. (Apprendi, at p. 488, italics
added.) The Apprendi court did not overrule Almendarez-Torres, but it severely limited
Almendarez-Torres to a “narrow exception” whose “unique facts” did not “warrant
rejection of the otherwise uniform course of decision during the entire history of our
jurisprudence.” (Apprendi, at p. 490.) In light of this characterization of Almendarez-
Torres by Apprendi, we see the question before us as whether “prior convictions” ought
to be interpreted expansively to include other judgments, which are by definition not
criminal or convictions, but which do reflect recidivism.

Our courts have correctly stressed that the purpose of the Three Strikes law is to
“provide greater punishment for recidivists” (Fowler, supra, 72 Cal.App.4th at p. 584)
and that its focus “is on the defendant’s conduct” grounded “on findings of factual guilt.”
(Ibid., italics added; People v. Bowden, supra, 102 Cal.App.4th 387, 390 [“the
prosecution’s proof of the prior juvenile adjudication showed the juvenile court found
Tennant committed robbery].) “A prior juvenile adjudication ... demonstrates beyond a
reasonable doubt [citation] that a defendant has engaged in serious criminal behavior in
the past [and] [b]y reoffending ... shows he has failed to draw the proper lesson from the
previous judicial determination that he violated the law. This failure warrants harsher
punishment in the adult proceeding.” (Fowler, at p. 587.)

Thus, the Three Strikes law is part of the legal tradition that permits courts to

“consider a defendant’s juvenile adjudications as evidence of past criminal conduct for
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the purpose of increasing an adult defendant’s sentence.” (Fowler, supra, 72 Cal.App.4th
at p. 585; People v. Lee, supra, 111 Cal.App.4th at p. 1312 [quoting Fowler].) These
courts cite language in Almendarez-Torres that recidivism goes to punishment only and is
the most traditional basis for increasing an offender’s sentence; therefore, it is
distinguishable for constitutional purposes from other facts that might extend the range of
possible sentencing. (Fowler, at p. 586, fn. 2.)

As we see it, there are several problems with an uncritical acceptance of Fowler’s
rationale. First, the Fowler court did not appreciate the distinction, to be later drawn by
Apprendi, between discretionary “factors relating both to offense and the offender” that
judges may constitutionally consider “in imposing a judgment within the range
prescribed by statute” (Apprendi, supra, 530 U.S. at p. 481), and unconstitutional
consideration of factors that mandate imposition of a sentence greater than the maximum
sentence authorized by the jury’s verdict.

Second, the Fowler court cited People v. Lucky (1988) 45 Cal.App.3d 259, former
California Rule of Court 4.21(b)*? (now 4.421), United States v. Williams (9th Cir. 1989)
891 F.2d 212, certiorari denied (1993) 494 U.S. 1037, United States v. Johnson (D.C. Cir.

12 Eormer California Rule of Court 421, renumbered 4.421 effective January 1,
2001, and amended effective January 1, 2007, provides, in relevant part: “Circumstances
in aggravation include facts relating to the crime and facts relating to the defendant.
[1] ... [1] (b) Facts relating to the defendant include the fact that: [1] ... [1] (2) The
defendant’s prior convictions as an adult or sustained petitions in juvenile delinquency
proceedings are numerous or of increasing seriousness....”

Senate Bill No. 40 (2007-2008 Reg. Sess.) sections 2 and 4, effective March 30,
2007, amends Penal Code section 1170, subdivision (b) to read, in part: “When a
judgment of imprisonment is to be imposed and the statute specifies three possible terms,
the choice of the appropriate term shall rest within the sound discretion of the court.”
Subdivision (c) provides that the court “shall state the reasons for its sentence choice on
the record at the time of sentencing.” (Pen. Code 8§ 1170, subd. (c).) Penal Code section
1170.3, as amended, charges the Judicial Council with the “adoption of rules providing
criteria for the consideration of the trial judge at the time of sentence regarding the
court’s decision to: (1) ... (2) impose the lower, middle or upper prison term....”
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1994) 28 F.3d 151, and McCullough v. Singletary (11th Cir. 1992) 967 F.2d 530,
certiorari denied (1993) 507 U.S. 975, to support the proposition that juvenile
adjudications may be used to enhance a sentence in excess of the statutory maximum
sentence authorized by the jury’s verdict. However, with the exception of McCullough v.
Singletary, none of these examples in fact provides any such support.

In People v. Lucky, the facts pertaining to violent juvenile misconduct were tried
to the jury. The juvenile adjudication itself was not considered relevant. (People v.
Lucky, at p. 296 & fn. 24.) With Cunningham’s rejection of Black’s conclusion that the
California Rules of Court regulate the exercise of judicial discretion within a statutory
range, the continued constitutionality of California Rule of Court 4.421 is now in
question. (See People v. Black (2005) 35 Cal.4th 1238, judgment vacated, Black v.
California, _ U.S.  [127 S.Ct. 1210].) And, in both United States v. Williams and
United States v. Johnson, the defendants were given sentences within the normal range of
the federal sentencing guidelines. Furthermore, to the extent that the federal sentencing
guidelines mandate a sentence outside the normal range based on any factor (other than a
prior conviction), the federal sentencing guidelines have been found unconstitutional.
(Booker, supra, 543 U.S. at pp. 243, 278.)

Only McCullough v. Singletary supports the Fowler court’s reasoning. That case
involved a constitutional challenge in federal court to Florida’s habitual offender law
which, like our Three Strikes law, permits enhancement of a sentence up to imposition of
a life term on the basis of prior juvenile adjudications. However, since McCullough, the
federal courts have split on the question of whether a juvenile adjudication falls within
Apprendi’s exception for prior convictions, although the Eleventh Circuit agrees with the
view that they do. (See United States v. Burge, supra, 407 F.3d 1183.)

Third, the Fowler court relied on language in Almendarez-Torres that “referred to
recidivism as a question going to punishment only.” (Fowler, supra, 72 Cal.App.3d at

p. 586, fn. 2.) But the fact that recidivism goes to punishment only does not necessarily
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insulate it from constitutional scrutiny under the Sixth Amendment. According to
Apprendi, the court had “made clear beyond peradventure that Winship’s due process and
associated jury protections extend, to some degree, ‘to determinations that [go] not to a

defendant’s guilt or innocence, but simply to the length of his sentence.” ” (Apprendi,
supra, 530 U.S. at p. 484, italics added.) The language in Almendarez-Torres then does
not resolve the question before us — whether a juvenile adjudication is, for all intents and
purposes, the equivalent of a prior conviction that can be used to enhance a sentence
beyond the maximum established by a jury’s verdict.

Our final objection to Fowler’s reliance on recidivism as the last word on the
constitutional acceptability of using juvenile adjudications to enhance adult sentences
under the Three Strikes law is that it assumes the existence of a juvenile adjudication
proves recidivism — that the adjudication is a constitutionally adequate marker of “the
defendant’s conduct,” and “demonstrates beyond a reasonable doubt [citation] that a
defendant has engaged in serious criminal behavior in the past.” (Fowler, supra, 72
Cal.App.3d at pp. 584, 587; People v. Bowden, supra, 102 Cal.App.4th at p. 390.) For as
Lucky teaches us (albeit in a different statutory context), and Fowler implicitly
recognizes, “[i]t is not the adjudication, but the conduct itself, which is relevant.”
(People v. Lucky, supra, 45 Cal.3d at p. 295, fn. 24.)

This brings us to the second and third rationales underlying our fellow courts’
majority opinions: that a jury adds nothing to the reliability of fact-finding, and that the
jury trial right is not indispensable to the constitutional acceptability of facts that
authorize the imposition of sentences in excess of the statutory maximum for a given
offense.

(2) Reliability

The notion that juries add nothing to the reliability of juvenile adjudications stems
from the following language in McKeiver: “[t]he Court specifically has recognized by

dictum that a jury is not a necessary part even of every criminal process that is fair and
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equitable. Duncan v. Louisiana, [supra,] 391 U.S., at [pp.] 149-150, fn. 14, and ... [1]
[t]he imposition of the jury trial on the juvenile court system would not strengthen
greatly, if at all, the fact-finding function.” (McKeiver v. Pennsylvania, supra, 403 U.S.
at p. 547.) Relying on this language, our colleagues have reasoned that if a jury adds
nothing to the reliability of the fact-finding function, a juvenile adjudication without a
jury is just as reliable as a criminal conviction with a jury trial. Since juveniles can be
constitutionally adjudicated as delinquents without a jury trial, “there is no constitutional
impediment” to using juvenile adjudications “to increase a defendant’s sentence
following a later adult conviction.” (Fowler, supra, 72 Cal.App.3d at p. 586, fn. omitted;
People v. Bowden, supra, 102 Cal.App.4th at p. 391-392 [quoting Fowler]; People v. Lee,
supra, 111 Cal.App.4th at p. 1316 [same]; Andrades, supra, 113 Cal.App.4th at pp. 830-
831 [same].) Put slightly differently, “[W]hen a juvenile receives all the process
constitutionally due at the juvenile stage, there is no constitutional problem (on which
Apprendi focused) in using that adjudication to support a later sentencing enhancement.”
(Bowden, at p. 394, quoting from United States v. Tighe, supra, 266 F.3d at p. 1200 (dis.
opn. of Brunetti, J.); Lee, at p. 1316.)

Our disagreement with this reasoning is two-fold. First, it is not necessary to
denigrate the accuracy of the jury as fact finder or the importance of the jury in Anglo-
American criminal law in order to justify juryless juvenile adjudications. McKeiver
identified no fewer than 13 reasons why the jury trial right should not be superimposed
on the juvenile court system. Most of those reasons pertain to the nature of the juvenile
court system, with its parens patriae rationale, emphasis on therapeutic and rehabilitative
dispositions and recognition that children are different from adults and should be treated

differently in certain respects. These reasons alone are more than adequate to support the
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continued vitality of the McKeiver court’s holding that due process does not require the

superimposition of a jury trial on the juvenile court system.™

3 Indeed, the concerns that animated the creation of a separate juvenile court
system, as well as McKeiver’s refusal to dismantle it, continue to inform the way we, as a
society, view juveniles, even those who commit heinous crimes. As Justice Kennedy so
eloquently stated in support of the court’s decision that the constitution prohibits the
execution of persons who committed capital crimes when they were juveniles between
the ages of 16 and 18, “Three general differences between juveniles under 18 and adults
demonstrate that juvenile offenders cannot with reliability be classified among the worst
offenders. First, as any parent knows and as the scientific and sociological studies
respondent and his amici cite tend to confirm, ‘[a] lack of maturity and an
underdeveloped sense of responsibility are found in youth more often than in adults and
are more understandable among the young. These qualities often result in impetuous and
ill-considered actions and decisions.” [Citations.] [{] The second area of difference is
that juveniles are more vulnerable or susceptible to negative influences and outside
pressures, including peer pressure. [Citation.] This is explained in part by the prevailing
circumstance that juveniles have less control, or less experience with control, over their
own environment. [Citation.] [{] The third broad difference is that the character of a
juvenile is not as well formed as that of an adult. The personality traits of juveniles are
more transitory, less fixed. [Citation.] [] These differences render suspect any
conclusion that a juvenile falls among the worst offenders. The susceptibility of juveniles
to immature and irresponsible behavior means “their irresponsible conduct is not as
morally reprehensible as that of an adult.” [Citation.] Their own vulnerability and
comparative lack of control over their immediate surroundings mean juveniles have a
greater claim than adults to be forgiven for failing to escape negative influences in their
whole environment. [Citation.] The reality that juveniles still struggle to define their
identity means it is less supportable to conclude that even a heinous crime committed by
a juvenile is evidence of irretrievably depraved character. From a moral standpoint it
would be misguided to equate the failings of a minor with those of an adult, for a greater
possibility exists that a minor’s character deficiencies will be reformed. Indeed, ‘[t]he
relevance of youth as a mitigating factor derives from the fact that the signature qualities
of youth are transient; as individuals mature, the impetuousness and recklessness that
may dominate in younger years can subside.” [Citation.] [1] ... [f] Drawing the line at
18 years of age is subject, of course, to the objections always raised against categorical
rules. The qualities that distinguish juveniles from adults do not disappear when an
individual turns 18. By the same token, some under 18 have already attained a level of
maturity some adults will never reach. For the reasons we have discussed, however, a
line must be drawn. ... The age of 18 is the point where society draws the line for many
purposes between childhood and adulthood.” (Roper v. Simmons (2005) 543 U.S. 551,
569-574.)
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Second, unlike the McKeiver court’s conclusion that the juryless juvenile court
system continues to serve valid ends, its conclusion that in our legal system the jury is
not, in any event, “a necessary component of accurate fact-finding” has not been borne
out by subsequent developments in the law. (McKeiver v. Pennsylvania, supra, 403 U.S.
at p. 543.) While the McKeiver court “saw no particular magic in a 12-man jury for a
criminal case” (ibid., citing Williams v. Florida (1970) 399 U.S. 78), in 1978, the court
concluded, based on empirical studies, that in fact the accuracy of the fact-finding
function in criminal cases was intolerably impaired, from the standpoint of the Sixth
Amendment, when juries were composed of fewer than six persons. (Ballew v. Georgia
(1978) 435 U.S. 223, 232-233.) The court observed that “[w]hen individual and group
decisionmaking were compared, it was seen that groups performed better because
prejudices of individuals were frequently counterbalanced, and objectivity resulted.” (ld.
at p. 233.) In particular, “the data now raise doubts about the accuracy of the results
achieved by smaller and smaller panels. Statistical studies suggest that the risk of
convicting an innocent person (Type I error) rises as the size of the jury diminishes.
Because the risk of not convicting a guilty person (Type Il error) increases with the size
of the panel, an optimal jury size can be selected as a function of the interaction between
the two risks. Nagel and Neef concluded that the optimal size, for the purpose of
minimizing errors, should vary with the importance attached to the two types of mistakes.
After weighing Type | error as 10 times more significant than Type Il, perhaps not an
unreasonable assumption, they concluded that the optimal jury size was between six and
eight. As the size diminished to five and below, the weighted sum of errors increased
because of the enlarging risk of the conviction of innocent defendants.” (Id. at p. 234,
fns. omitted.) The court also noted that one study of judge-jury disagreement in civil

cases revealed a 22 percent disparity in case-by-case comparisons.**

4 Although not cited in Ballew (but see Duncan v. State of La., supra, 391 U.S. at
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The lesson we draw from Ballew and McKeiver is not that judicial fact-finding is
unreliable — clearly, it is reliable enough to afford due process where juvenile dispositions
are the outcome of the adjudicative process — but that, in the absence of a jury waiver,
only jury fact-finding by six or more persons deliberating together is reliable enough to
afford due process in nonpetty criminal cases, where the outcome of the adjudicative
process is imprisonment.

Thus, in our view, it is no answer to Ballew or Apprendi to say that the Three
Strikes law “has not transformed juvenile adjudications into criminal convictions; it
simply has said that, under specified circumstances, a prior juvenile adjudication may be
used to as evidence of past criminal conduct for the purpose of increasing an adult
defendant’s sentence. The Three Strikes law’s use of juvenile adjudications affects only
the length of the sentence imposed on an adult offender, not the finding of guilt in the
adult court nor the adjudication process in the juvenile court.” (Fowler, supra, 72
Cal.App.3d at p. 586; People v. Bowden, supra, 102 Cal. App.4th at pp. 391-392;
Andrades, supra, 113 Cal.App.4th at pp. 830-831; People v. Lee, supra, 111 Cal.App.4th
at pp. 1312-1313; People v. Smith, supra, 110 Cal.App.4th at p. 1079.)

p. 157, fns. 24 & 26), the same authors “analyzed a sample of bench and jury trials,
comparing juries’ actual verdicts with judges’ hypothetical verdicts. They discovered
that juries are 16% more lenient than judges. ... One explanation that Kalven and Zeisel
offered for this phenomenon is that judges and juries differ over issues of fact because
they have ‘different standards of reasonable doubt [and] different thresholds for the proof
required for conviction in the criminal case.” ” (Juvenile Strikes, supra, 15 So. Cal. Rev.
L. & Women’s Stud. at p. 189, fns. omitted, citing Kalven & Seizel, The American Jury
(1966).) The author of a 1983 report on juvenile justice to the California Legislature
found that “ *arrest disposition patterns suggest it is easier to win a conviction in the
juvenile court than in the criminal court.” ” (Juvenile Strikes, at p. 189, citing Greenwood
et al., Youth Crime and Juvenile Justice in California: A Report to the Legislature
(1983); see also The Problem with Forgiving, supra, 66 U. Pitt. L. Rev. 887, 905-906 [“a
youth tried in juvenile court is more likely to be found delinquent by a judge than if tried
by a detached jury, as in an adult criminal proceeding, based on the same evidence™],
citing Feld, Justice for Children: The Right to Counsel and the Juvenile Courts (1993)

p. 271.)
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Whenever the length of a sentence imposed on an adult offender is involved, the
case is by definition criminal, and it implicates the Sixth Amendment’s right to a jury
trial. When the Three Strikes law uses the fact of a prior juvenile adjudication to enhance
a sentence, it is doing so for the purpose of enhancing an adult defendant’s sentence, and
it is bound by the rules that govern criminal cases. One of those rules is that a criminal
sentence must reflect the judgment of a jury of at least six members, even if it is a prior
conviction, unless that jury is waived. By letting a juvenile adjudication “stand in” for
“evidence of past criminal conduct” the law is relying on the judgment of a fact finder
that is constitutionally unacceptable in a criminal case in the absence of the defendant’s
waiver. We think the Louisiana Supreme Court expressed our views best when it said,

“ ‘there remains a great disparity in the severity of penalties faced by a juvenile charged
with delinquency and an adult defendant charged with the same crime.” [Citation.] ...
[1] ... [1] ... The determination that a jury trial was not constitutionally required in
juvenile adjudications was predicated upon the non-criminal treatment of the adjudicated
juvenile delinquent. [Citation.] It would be incongruous and illogical to allow the non-
criminal adjudication of a juvenile delinquent to serve as a criminal sentencing enhancer.
To equate this adjudication with a conviction as a predicate offense for purposes of the
Habitual Offender Law would subvert the civil trappings of the juvenile adjudication to
an extent to make it fundamentally unfair and thus, violative of due process. In order to
continue holding a trial by jury is not constitutionally required, we cannot allow these
adjudications, with their civil trappings, to be treated as predicate offenses the same as
felony convictions. It seems contradictory and fundamentally unfair to provide youths
with fewer procedural safeguards in the name of rehabilitation and then to use
adjudications obtained for treatment purposes to punish them more severely as adults.
[Citation.] It is inconsistent to consider juvenile adjudications civil for one purpose and
therefore not constitutionally entitled to a jury trial, but then to consider them criminal for

the purpose of classifying them as “prior convictions,” which can be counted as predicate
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offenses for purposes of the Habitual Offender Law.” (State v. Brown, supra, 879 So.2d
at p. 1289, fn. omitted.)

(3) Indispensability

To the extent that McKeiver’s language is interpreted as suggesting that the jury is
not indispensable to the criminal—as opposed to the juvenile—trial, it is either
misunderstood or inconsistent with Duncan and its progeny, of which Apprendi and
Blakely are surely two. As Justice Blackmun, the author of the lead opinions in both
Ballew and McKeiver wrote in Ballew, “[t]he Court in Duncan applied th[e] Sixth
Amendment right [to jury trial in nonpetty criminal cases] to the States because ‘trial by

jury in criminal cases is fundamental to the American scheme of justice.” ” (Ballew v.
Georgia, supra, 435 U.S. at p. 229; see also Sullivan v. Louisiana (1993) 508 U.S. 275,
281-282.)

This is because, besides enhancing the accuracy of fact-finding, the jury serves
other purposes of paramount importance in criminal cases: “The guarantees of jury trial
in the Federal and State Constitutions reflect a profound judgment about the way in
which law should be enforced and justice administered. A right to jury trial is granted to
criminal defendants in order to prevent oppression by the Government. Those who wrote
our constitutions knew from history and experience that it was necessary to protect
against unfounded criminal charges brought to eliminate enemies and against judges too
responsive to the voice of higher authority. The framers of the constitutions strove to
create an independent judiciary but insisted upon further protection against arbitrary
action. Providing an accused with the right to be tried by a jury of his peers gave him an
inestimable safeguard against the corrupt or overzealous prosecutor and against the
compliant, biased, or eccentric judge. If the defendant preferred the common-sense
judgment of a jury to the more tutored but perhaps less sympathetic reaction of the single

judge, he was to have it. Beyond this, the jury trial provisions in the Federal and State

Constitutions reflect a fundamental decision about the exercise of official power—a
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reluctance to entrust plenary powers over the life and liberty of the citizen to one judge or
to a group of judges. Fear of unchecked power, so typical of our State and Federal
Governments in other respects, found expression in the criminal law in this insistence
upon community participation in the determination of guilt or innocence. The deep
commitment of the Nation to the right of jury trial in serious criminal cases as a defense
against arbitrary law enforcement qualifies for protection under the Due Process Clause
of the Fourteenth Amendment, and must therefore be respected by the States.” (Duncan
v. State of Louisiana, supra, 391 U.S. at pp. 155-156, fn. omitted.)™

Apprendi described the right to a jury trial as a constitutional protection “of
surpassing importance” and found New Jersey’s sentencing scheme “an unacceptable
departure from the jury tradition that is an indispensable part of our criminal justice
system.” (Apprendi, supra, 530 U.S. at pp. 476-477, 497, italics added.) The Blakely
court emphasized that the jury trial right “is no mere procedural formality, but a
fundamental reservation of power in our constitutional structure.” (Blakely, supra, 542
U.S. at pp. 305-306.) It characterized the jury’s intended control over the judiciary as a
“circuitbreaker in the State’s machinery of justice.” (ld. at p. 306.)

In the face of such powerful language, we are at a loss to understand how our
colleagues can say that “Jones does not support [the] broad conclusion ... that the jury
trial right is an indispensable part of ‘a fundamental triumvirate of procedural protections

intended to guarantee the reliability of criminal convictions’ ” (Bowden, supra, 102

Cal.App.4th at p. 393, quoting from United States v. Tighe, supra, 266 F.3d at p. 1193;

> By recognizing that “a general grant of jury trial for serious offenses is a
fundamental right, essential for preventing miscarriages of justice and for assuring that
fair trials are provided for all defendants,” the Duncan court was careful not to “cast
doubt on the integrity” of bench trials, and expressly stated it held “no constitutional
doubts about the practices, common in both federal and state courts, of accepting waivers
of jury trial and prosecuting petty crimes without extending a right to jury trial.”
(Duncan v. Louisiana, supra, 391 U.S. at pp. 157-158, fns. omitted.)
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People v. Lee, supra, 111 Cal.App.4th at p. 1316) or that Apprendi did not identify the

jury trial right as * “one of the requisite procedural safeguards’ necessary for a prior
conviction to be exempt from its rule.” (Lee, at p. 1314.)

In Jones, the court distinguished Almendarez-Torres by saying that “unlike
virtually any other consideration used to enlarge the possible penalty for an offense, and
certainly unlike the factor before us in this case, a prior conviction must itself have been
established through procedures satisfying the fair notice, reasonable doubt and jury trial
guarantees.” (Jones v. United States, supra, 526 U.S. at p. 249.) It is true that the court
in Apprendi did not quote this language from Jones. But it did say that Jones
“foreshadowed” its decision in Apprendi and it cited to the Jones’s discussion in of the
historical roots of the jury in Anglo-American jurisprudence throughout its opinion.
(Apprendi, supra, 530 U.S. at p. 476.) In Cunningham, the court re-emphasized that “the
Jones opinion presaged [its] decision, some 15 months later, in Apprendi v. New Jersey.”
(Cunningham, supra, 127 S.Ct. at p. 864.)

More importantly, the Apprendi court had this to say about why the State’s
reliance on Almendarez-Torres was misplaced: “The reasons supporting an exception
from the general rule for the statute construed in that case do not apply to the New Jersey
statute. Whereas recidivism ‘does not relate to the commission of the offense’ itself...,
New Jersey’s biased purpose inquiry goes precisely to what happened in the ‘commission
of the offense.” Moreover, there is a vast difference between accepting the validity of a
prior judgment of conviction entered in a proceeding in which the defendant had the right
to a jury trial and the right to require the prosecutor to prove guilt beyond a reasonable
doubt, and allowing the judge to find the required fact under a lesser standard of proof.”
(Apprendi, supra, 530 U.S. at p. 496.)

It is that “vast difference” which, in the end, persuades us that even a judgment
reflecting recidivism, rather than facts pertaining to the commission of the offense, must

have been entered in a proceeding in which the defendant had a right to a jury trial, not
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only the right to require the prosecutor to prove guilt beyond a reasonable doubt. We

have no doubt that the rights afforded juveniles “ ‘are more than sufficient to ensure the

reliability’ ” that is required to support a disposition in juvenile court, but we are not

convinced that those rights are “ ‘sufficient to ensure the reliability that Apprendi

requires’ ” in a criminal case. (People v. Lee, supra, 111 Cal. App.4th p. 1315, quoting
from Smalley, supra, 294 F.3d at p. 1032; see also Andrades, supra, 113 Cal.App.4th at
p. 832.) Inour view, using a juvenile adjudication to enhance the sentence in a criminal
case is a constitutionally impermissible use of a nonjury judgment to prove the fact of
recidivism under Apprendi.

Our colleagues point out that California law requires pleading and proof of prior
convictions and juvenile adjudications in the current case, and gives the defendant a
statutory right to a jury trial on the question whether he or she suffered the prior
conviction, and they conclude that the provision of these rights solves any constitutional
problem posed by Apprendi. (People v. Bowden, supra, 102 Cal.App.4th at pp. 392-393;
People v. Lee, supra, 111 Cal.App.4th at pp. 1315, 1316; People v. Smith, supra, 110
Cal.App.4th at p. 1079; Andrades, supra, 113 Cal.App.4th at pp. 833-834.) The Lee
majority noted that Tighe itself had distinguished California law on this basis. (Lee, at
p. 1316, quoting United States v. Tighe, supra, 266 F.3d at p. 1192, fn. 3; see also
Andrades, at p. 834.)

Because we believe that the defendant must have had the opportunity to prove the
contested facts underlying the prior juvenile judgment to a jury, we disagree with our

colleagues’ conclusion that pleading and proof requirements, and the type of jury trial

provided by Penal Code section 1025, solve the constitutional problem we perceive. In

18 penal Code section 1025 provides in relevant part: “(a) When a defendant who
Is charged in the accusatory pleading with having suffered a prior conviction pleads
either guilty or not guilty of the offense charged against him or her, he or she shall be
asked whether he or she has suffered the prior conviction. ... [{] (b) Except as provided
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our view, there is a vast difference between proving to a jury that the defendant once
suffered a juvenile adjudication, and proving to a jury, from contested facts, that the
defendant actually committed the criminal conduct underlying the juvenile adjudication
of delinquency that makes him a recidivist. “It is not the adjudication, but the conduct
itself, which is relevant.” (People v. Lucky, supra, 45 Cal.3d at p. 295, fn. 24.)

Remedy

In our original opinion we stated: “With one caveat, the only constitutional
solution to this problem, as we see it, is to hold that juvenile adjudications do not come
within Apprendi’s exception for prior convictions because, unlike prior convictions,
juvenile adjudications are not entered in a proceeding in which the defendant had the
right to a jury trial. The caveat is that a juvenile adjudication can be used, without
offending the constitution, if it is based on the defendant’s admission.” (Slip opn., p. 36.)
We arrived at this conclusion by focusing on language in Apprendi suggesting that
Almendarez-Torres’ admission of the accuracy of the prior conviction allegations, made
a difference with respect to the constitutionality of excepting prior convictions from the
rule of Apprendi.’” We also focused on Blakely’s unequivocal holding that because the
facts supporting the exceptional sentence in that case were “neither admitted by the

[defendant] nor found by a jury,” the sentence could not stand. (Blakely, supra, 542 U.S.

in subdivision (c), the question of whether or not the defendant has suffered the prior
conviction shall be tried by the jury that tries the issue upon the plea of not guilty, or in
the case of a plea of guilty or nolo contendere, by a jury impaneled for that purpose, or by
the court if a jury is waived. [f] (c) Notwithstanding the provisions of subdivision (b),
the question of whether the defendant is the person who has suffered the prior conviction
shall be tried by the court without a jury.”

17 «Both the certainty that procedural safeguards attached to any “fact’ of prior
conviction, and the reality that Almendarez-Torres did not challenge the accuracy of that
‘fact’ in his case, mitigated the due process and Sixth Amendment concerns otherwise
implicated in allowing a judge to determine a ‘fact’ increasing punishment beyond the
maximum of the statutory range.” (Apprendi, supra, 530 U.S. at p. 488, fn. omitted.)
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at p. 303.) Our prior holding also reflected a concern, rooted in respect for stare decisis,
that a contrary holding would be interpreted as implicitly conflicting with the holdings in
McKiever, and In re Daedler (1924) 194 Cal. 320, that juveniles have no constitutional
right to a jury trial.

Given our earlier conclusion that the fact of a juvenile adjudication represents a
finding, reliable enough for juvenile court disposition, that the defendant committed the
underlying crime, the implication we drew from these aspects of Apprendi and Blakely
was that if the defendant made a judicial admission of the underlying conduct that
supports the court’s finding of recidivism, that admission is sufficiently reliable to
support an enhanced sentence based on the court’s finding of the admitted fact. As the
Attorney General points out in his supplemental briefing, the unwritten assumption of our
opinion was that “[a]n admission in the juvenile court is conclusive proof of the facts
underlying the criminal conduct alleged” and, as such, eliminates any concern about the
reliability of the juvenile adjudication. (ltalics added.) This is because a plea of guilty is
an admission of every element of the offense and it obviates the need for further proof.
(People v. Jones (1959) 52 Cal.2d 636, 651.) By pleading guilty, a defendant waives the
right to challenge the sufficiency of the evidence. (People v. Gonzalez (1993) 13
Cal.App.4th 707, 713-714; People v. Godfrey (1978) 81 Cal.App.3d 896, 902.)
However, by focusing solely on those aspects of Blakely and Apprendi that seem to hinge
on the reliability of an admission, we lost sight of other attributes of the jury trial right
that are protected by the Sixth Amendment, and do not directly relate to reliability
concerns.

Blakely’s negotiated guilty plea to second degree kidnapping involving domestic
violence and firearm use (Blakely, supra, 542 U.S. at p. 298) was made with the full
knowledge that he could have insisted on a jury trial on the underlying facts. Likewise,
when Almendarez-Torres made his admission that he had previously been convicted of

aggravated felonies, he had already been afforded the chance to challenge the facts
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underlying those convictions at a jury trial. For both of them, at some point in the
proceedings, the jury trial right had fulfilled its constitutional role as the “circuitbreaker
in the State’s machinery of justice.” (Blakely, at p. 306.) In one sense, the jury trial right
plays that role even when the defendant gives it up “because the very reason the Framers
put a jury-trial guarantee in the Constitution is that they were unwilling to trust
government to mark out the role of the jury.” (Id. at p. 308, italics added.) When the
defendant waives his Apprendi rights by pleading guilty, he “either stipulates to the
relevant facts or consents to judicial factfinding.” (Blakely, at p. 310.) In either event, it
is the defendant— and not the government — who has made the decision that “its costs [of
a jury trial] outweigh its benefits.” (lbid.)

By contrast, when the defendant here admitted the facts underlying his juvenile
adjudication, the jury played no such role, because he had no such right. Thus, when it
came time to sentence defendant as an adult, for a crime he committed as an adult, his
sentence did not fully reflect a jury determination, or the voluntary and intelligent waiver
of a jury determination. To the extent that his sentence for felony gun possession
depended on an admission he made to a judge in a proceeding in which he did not have
the right to a jury trial, the role of the jury was “relegated to making a determination that
the defendant at some point did something wrong, a mere preliminary to a judicial
inquisition into the facts of the crime the State actually seeks to punish.” (Blakely, supra,
542 U.S. at p. 307, fn. omitted.)

In finding that the presumed reliability of defendant’s admission trumped all other
considerations, we did not sufficiently take into account that Blakely did not “turn on
whether or to what degree trial by jury impairs the efficiency or fairness of criminal
justice. One can certainly argue that both these values would be better served by leaving
justice entirely in the hands of professionals. ... There is not one shred of doubt,
however, about the Framer’s paradigm for criminal justice: not the civil-law ideal of

administrative perfection, but the common-law ideal of limited state power accomplished
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by strict division of authority between judge and jury.” (Blakely, supra, 542 U.S. at

p. 313.) We thus conclude that the use of a juvenile adjudication to enhance the
defendant’s sentence beyond the ordinary, statutorily-mandated maximum sentence,
pursuant to the Three Strikes law violates the defendant’s Apprendi rights, whether he
was adjudicated a juvenile offender after a contested hearing or pursuant to an admission.
Because our holding does not rest solely on considerations of the reliability of juvenile
adjudications as markers for recidivistic misconduct, but also recognizes the
constitutional role that jury trials play in adult criminal justice, our holding today does
not undermine the holdings of our state and federal supreme courts that the right to a jury

trial is not a constitutional necessity in the juvenile court system.

CONCLUSION

Today we hold that a juvenile adjudication is not a prior conviction within the
meaning of Apprendi because the juvenile offender does not have the right to a jury trial.
Therefore, a juvenile adjudication cannot be used, pursuant to the Three Strikes law, to
impose on an adult a sentence in excess of the maximum sentence that could have been
imposed on the basis of a trial or a defendant’s admission.

It is equally important to note what we do not hold. We do not hold that juveniles
are entitled to jury trials. That question has already been decided by both the United
States and California Supreme Courts. (In re Daedler, supra, 194 Cal. 320; McKeiver v.
Pennsylvania, supra, 403 U.S. 528.) We are bound by those decisions, and nothing we
say here today is meant to intimate our disagreement with them. Moreover, our decision
today will never affect the vast majority of juveniles who commit the most serious crimes
and whose cases are transferred to adult court for resolution. (8§ 707, subds. (b) & (d).)
Our ruling has no application outside the subset of adult offenders who, as 16 and 17 year
olds, were accused of committing crimes that were not considered so serious at the time

as to warrant transfer to adult court, and were adjudicated as guilty of those crimes, by
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either trial or admission, and whose resulting adjudications are used to justify sentences
in excess of the maximum sentence that could have been imposed as a result of a court or

jury trial, or an admission, in adult court.

DISPOSITION

The judgment is reversed.
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McAdames, J.

| CONCUR:

Rushing, P.J.

People v. Nguyen
H028798
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Mihara, J., Dissenting.

| disagree with the majority’s conclusion that the United States Constitution bars
the use of a juvenile adjudication as a prior conviction under the “Three Strikes” law.

| find merit in much of the analysis in this court’s prior decisions (People v.
Superior Court (Andrades) (2003) 113 Cal.App.4th 817, 830-834 [Sixth District]; People
v. Lee (2003) 111 Cal.App.4th 1310 [Sixth District]) and those of the Second District and
the Fifth District (People v. Buchanan (2006) 143 Cal.App.4th 139, 149 [Fifth District];
People v. Smith (2003) 110 Cal.App.4th 1072, 1075-1080 [Second District]; People v.
Bowden (2002) 102 Cal.App.4th 387, 391-394 [Second District]; People v. Fowler
(1999) 72 Cal.App.4th 581, 585-587 [Fifth District]) that the use of a juvenile
adjudication as a prior conviction under the Three Strikes law does not violate the United
States Constitution. (See also People v. Palmer (2006) 142 Cal.App.4th 724 [Third
District; adopting reasoning of these cases on a similar issue].)

In contrast, the majority opinion fails to identify the specific federal constitutional
right that would be violated by the use of a juvenile adjudication as a prior conviction.
The majority opinion concedes that the absence of a right to a jury trial does not
invalidate a juvenile adjudication. And an adult criminal defendant clearly is not
deprived of the right to a jury trial on the truth of a prior juvenile adjudication allegation,
as a right to a jury trial on that allegation is accorded by statute. Since the federal
constitutional right to a jury trial is not violated in either the juvenile or adult
proceedings, it is impossible to assert a violation of that right as the basis for a
prohibition on the use of a juvenile adjudication as a prior conviction.

Notwithstanding the clear absence of any violation of the federal constitutional
right to a jury trial, the majority opinion attempts to construct its analysis on the
foundation of Apprendi v. New Jersey (2000) 530 U.S. 466 (Apprendi) and Almendarez-
Torres v. United States (1998) 523 U.S. 224 (Almendarez-Torres). Neither of these cases

provides any support for that analysis. Apprendi was solely concerned with whether the



defendant had been deprived of his federal constitutional right to a jury trial on an
element of an offense, even where that element had been characterized as a sentencing
factor. No analogy can be drawn between the issue in Apprendi and the issue here. What
was wrong in Apprendi was that the defendant had been deprived of the right to a jury
trial on the sentencing factor. Here, defendant was afforded the right to a jury trial on the
sentencing factor: he could have chosen to a have a jury decide whether he had suffered
a prior juvenile adjudication. Apprendi’s holding that there is a right to a jury trial on a
sentencing factor was not violated here.

Similarly, the constitutional analysis® in Almendarez-Torres was concerned with
whether the defendant’s federal constitutional rights had been violated because the prior
conviction allegation had not been included in the indictment or tried to a jury.
(Almendarez-Torres v. United States, supra, 523 U.S. 224, 239.) Almendarez-Torres
held that, where the sentencing factor is a prior conviction allegation, the sentencing
factor need not be alleged in the indictment or tried to a jury. Although the majority
opinion appears to assert that a prior juvenile adjudication does not qualify as a “prior
conviction” within the meaning of Almendarez-Torres, this assertion is irrelevant. The
holding in Almendarez-Torres has no application here, as the prior juvenile adjudication
allegation was properly charged and defendant was afforded the right to a jury trial on it.

The holdings in Apprendi and Almendarez-Torres cannot support an assertion that
defendant’s federal constitutional right to a jury trial was violated by the use of his prior
juvenile adjudication as a prior conviction under the Three Strikes law. Obviously, the
source of any alleged violation of the United States Constitution must be found
elsewhere.

Unlike the majority opinion, defendant plainly asserts that it is his federal due

process right which is at issue. He contends that the Three Strikes law’s inclusion of

! Almendarez-Torres was primarily a statutory construction case.



juvenile adjudications as prior convictions is unconstitutional because, due to the lack of
a jury trial right in juvenile court, a juvenile adjudication is not sufficiently reliable to
support the enhancement of an adult criminal defendant’s sentence. Defendant finds
juvenile adjudications insufficiently reliable solely because only a judge has ever made a
factual finding that the underlying offense was committed. Defendant accepts that
judicial factfinding in juvenile court does not offend the United States Constitution and is
sufficiently reliable for juvenile court purposes. Nevertheless, he contends that the
product of that judicial factfinding, a juvenile adjudication, lacks the reliability imparted
by the right to a jury trial. He maintains that it is the right to a jury trial that infuses a
prior adult criminal conviction with the “constitutional distinctiveness” necessary to
support its use in a subsequent adult criminal proceeding to enhance an adult criminal
defendant’s sentence.

Since the only conceivable basis for the alleged federal constitutional error that the
majority opinion claims to find here is a violation of defendant’s due process rights, and
that is the source that defendant identifies, the majority opinion’s analysis logically
should consider whether defendant was deprived of due process by the use of his prior
juvenile adjudication as a prior conviction under the Three Strikes law. The majority
opinion does not proceed along that path. Instead, the opinion concedes that a juvenile
adjudication is not the product of a proceeding that is less reliable, less fair, or less
equitable simply because it is the result of a court trial rather than a jury trial. This
concession should have compelled the majority to conclude that defendant’s federal due
process rights had not been violated.

Instead, the majority opinion provides a lengthy description of the history of the
right to a jury trial in this country. Considerable effort is devoted to describing how
important this right is and to examining a number of cases concerning the jury trial right.
However, no substantive analysis is provided regarding defendant’s allegation that his

due process rights have been violated.



“In the field of criminal law, we ‘have defined the category of infractions that
violate “fundamental fairness” very narrowly’ based on the recognition that, ‘[b]eyond
the specific guarantees enumerated in the Bill of Rights, the Due Process Clause has
limited operation.” [Citations.] The Bill of Rights speaks in explicit terms to many
aspects of criminal procedure, and the expansion of those constitutional guarantees under
the open-ended rubric of the Due Process Clause invites undue interference with both
considered legislative judgments and the careful balance that the Constitution strikes
between liberty and order.” (Medina v. California (1992) 505 U.S. 437, 443.)

The constitutional guarantee of a jury trial was not violated during the juvenile
proceedings or during the adult criminal proceedings. The majority opinion tries to take
advantage of the “open-ended rubric of the Due Process Clause” to expand upon the
United States Constitution’s guarantees and interfere with the Legislature’s considered
judgment that a prior juvenile adjudication may qualify as a prior conviction under the
Three Strikes law. This court lacks the power to enlarge the United States Constitution.
Defendant was clearly afforded each and every one of the specific rights guaranteed to
him under the United States Constitution at the juvenile proceedings that led to the
juvenile adjudication. He had no federal constitutional right to a jury trial, so the failure
to accord him such a right did not violate the United States Constitution. Defendant was
also accorded each and every one of the specific rights granted him under the United
States Constitution during the adult criminal proceedings that led to the judgment from
which he now appeals. This included the right to a jury trial on the allegation that he had
suffered a prior juvenile adjudication that qualified as a prior conviction within the
meaning of the Three Strikes law. Since every specific right guaranteed by the United
States Constitution was afforded to defendant, and the Due Process Clause cannot be
used as a rubric to expand those rights in criminal proceedings, defendant cannot succeed
in his contention that his federal constitutional rights were violated by the use of his prior

juvenile adjudication as a prior conviction under the Three Strikes law.



While defendant accurately points out that no jury has ever made a factual finding
that defendant actually committed the criminal offense upon which the juvenile
adjudication was based, this circumstance does not establish that defendant’s federal
constitutional rights were violated. The Due Process Clause is violated only if the

procedure “‘offends some principle of justice so rooted in the traditions and conscience
of our people as to be ranked as fundamental.”” (Medina v. California, supra, 505 U.S.
437, 446.) The absence of a jury trial in juvenile court does not offend any firmly rooted
fundamental principle of justice. Nor is any established fundamental principle of justice
offended by the Legislature’s authorization for the use of a juvenile court judge’s finding
beyond a reasonable doubt that a minor has committed a serious felony offense to
enhance an adult criminal defendant’s sentence under the Three Strikes law. It follows
that the use of defendant’s prior juvenile adjudication as a prior conviction under the
Three Strikes law does not violate the United States Constitution’s Due Process Clause.
The majority opinion appears to be grounded on its theory that the use of a prior
juvenile adjudication as a strike is so grave that, even though a jury trial is not necessary
to the validity of a juvenile adjudication itself, it is necessary to the validity of an
allegation in subsequent proceedings that a person has suffered a prior juvenile
adjudication. | cannot agree. The only juvenile adjudications that qualify as prior
convictions under the Three Strikes law are those adjudications that were for serious
felony offenses committed by minors who were 16 or 17 years old at the time of the
offense. The consequences of a juvenile adjudication for a serious felony offense may be
very severe, and may result in the juvenile being incarcerated for a lengthy period of
time. While juvenile court proceedings are distinct from adult criminal proceedings,
there is nothing in the record before us to demonstrate that juvenile adjudicatory
proceedings are so unreliable that the Legislature could not rationally conclude that it was
appropriate to authorize the use of a juvenile adjudication in a subsequent adult criminal

proceeding to enhance an adult criminal defendant’s sentence.



Because the majority opinion’s analysis cannot support its conclusion, and |

cannot conceive of any analysis to support its conclusion, I must dissent.

Mihara, J.
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