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California’s

Family Law Facilitator Program

A New Paradigm for the Courts

especially in family law, has placed an increasingly heavy burden on courts

throughout the country. Between 1980 and 1985, self-representation in
divorce cases almost doubled, from 24 percent to 47 percent of litigants.! By 1995,
approximately 65 percent of California divorces? were brought by pro se® litigants.*
Recent data from California suggest that this number is now approaching 75 per-
cent.® The reason for this increase is quite simple: The litigants cannot afford to hire
attorneys.® The solution, however, is not so simple. No-cost or very low cost, tradi-
tional, full legal representation has been available only to a limited number of poverty-
level litigants through attorney pro bono services, legal services programs, and other
public-interest providers. Because the demand for such legal representation far out-
strips the supply,” a majority of litigants in family law matters has been denied mean-
ingful access to the courts.

The most recent comprehensive review of the status of legal services for low-
income persons was presented at a December 1998 conference® hosted by Fordham
University School of Law. In a report on Maryland’s successful limited legal assis-
tance program, in which local law student volunteers supervised by knowledgeable
attorneys provided legal services to low-income litigants, Professor Michael Millemann
—a conference participant—and his co-authors identify “[r]igid adherence to the
full-service representational model” as “a source of the access-to-justice problem.”
Accepting that the traditional model is the correct one for many matters, they con-
clude that “many times ... the lawyer’s imposition of the full-service model on clients
who do not need it and cannot afford it legally disenfranchise[s] them. ...”*® The usual
alternatives are unassisted self-representation or default and abandonment of rights.**

The California family law facilitator program departs from traditional legal serv-
ices assistance models to create a new paradigm that shows great promise. The pro-
gram offers large numbers of self-represented litigants quality (albeit limited) legal
assistance in family law matters. The success of this program demonstrates the need
to “think outside the box” to find better solutions in this arena. Critical to the suc-
cess of the program are its legislative underpinnings.

In an attempt to alleviate California’s burgeoning pro se problem, the 1996 Cal-
ifornia Legislature passed the Family Law Facilitator Act (“the act”),’? mandating the
establishment of an Office of the Family Law Facilitator in every California county.®®
Since that time, the act has been amended and rules added to further define the office.

As creatures of statute, the family law facilitator programs differ greatly from tra-
ditional legal services programs and avoid many of the common roadblocks encoun-
tered by such programs:

D uring the past two decades, the growing number of self-represented litigants,

m The Office of the Family Law Facilitator is an arm of the superior court;** facili-
tators are neutral and impartial persons assisting the court in its duty to provide due
process of law and equal access to the court for all members of the community.
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As courts struggle to serve increasing numbers
of pro se family law litigants, California has
instituted a statewide court-based program

of family law facilitators. Facilitators are
experienced family law attorneys employed

by the courts to bring direct assistance to pro
se individuals in cases involving child and

spousal support.

This article sets out the history of Califor-
nia's Family Law Facilitator Act, describing
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two legislatively mandated pilot projects as
well as other local precursor programs. In
addition, it examines current facilitator service
models and presents data on customer demo-
graphics, volume, and service delivery. The
authors also discuss ethical and practical issues
created by this new role for attorneys in the
court, including how best to deliver services to
pro se litigants, how to avoid the appearance of
advocacy, and how to provide information and
education while maintaining the independence
and impartiality of the court. ®

m The Office of the Family Law Facilitator provides services to both parties or,
if there is a joinder, all parties to an action.*

m The family law facilitator does not represent any party.*®

m The act provides that “[n]o attorney-client relationship is created between a
party and the family law facilitator as a result of any information or services
provided to the party by the family law facilitator.”*

m The emphasis of the family law facilitator programs is on providing legal infor-
mation and education, not legal advice and strategy, to litigants.*®

m Facilitator services are available to all self-represented litigants; the act does not
require an income qualification test.*® Although many of the litigants served
would qualify for traditional poverty legal services, many others have incomes
above poverty guidelines but fall into a category that can best be described as
“the working poor.”?

This article presents a description of the California facilitator programs. It
shows how the facilitator programs provide an alternative perspective and focus
that resolve many of the concerns raised by traditional legal services programs and
suggests a plan for future development.

HISTORY

In their search for a solution to the pro se issue, California court administrators,
judges, legal services groups, and legislators viewed with interest a project under-
taken by the Maricopa County, Arizona, superior court in 1995. Small local pro-
grams also began to evolve throughout California during the 1990s.

THE PILOT PROJECTS
The development of California’s statewide program began in 1994 with two
statutory pilot projects in Santa Clara and San Mateo Counties.?

In San Mateo County, the court was given authority to appoint a family law
evaluator to assist with hearings on motions for temporary child support, spousal
support, and health insurance in cases where at least one of the parties was not
represented by an attorney.?2 The court was to designate the evaluator’s duties by
local rule.® Certain duties were suggested by the statute; however, the court’s
assignment of duties was limited only by the subject matter and type of hearing
to which they applied.? Although the statute provided that the evaluator would
“be available to assist parties,” the duties suggested by the statute made it quite
clear that the primary focus of the project was on providing assistance to the
court.? Because the facilitator would review the paperwork and prepare support
schedules, stipulations, and formal orders, however, there were also anticipated
benefits for litigants: the expedited proceedings meant less time off work and
more efficient dispositions.?

In San Mateo County, it rapidly became apparent that the scope of the proj-
ect had been defined too narrowly. For a party to obtain an order for child and
spousal support, he or she must often file an underlying paternity, dissolution of
marriage, legal separation, nullity, or domestic violence action and initial requests
for child custody and visitation.?” Furthermore, the office quickly became an all-
purpose clearinghouse for parties who had been referred to the courthouse by a
variety of sources, ranging from child protective services, law enforcement,
domestic violence support groups, and the family support division of the district
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attorney’s office to private attorneys, family court services,
schools, bar associations, legal aid, and other community
agencies.?®

The San Mateo family law evaluator pilot project has
become the Office of the Family Law Facilitator. It cur-
rently provides services to self-represented individuals on
a drop-in basis in two court locations. The facilitator’s
office handles child support matters and related issues
such as custody and visitation and domestic violence
restraining orders. The office also now handles underlying
actions such as establishment of paternity, dissolution of
marriage, legal separation, and annulment. Spanish-
language service is available.

The facilitator’s office is staffed by the facilitator, an
assistant facilitator attorney, and a research attorney. Self-
help information sheets and Judicial Council forms are
available at the centers; recorded information is available
by telephone. The facilitator’s office provides referrals to
attorneys, family law alternative dispute resolution servic-
es, and other community-based services.?

The Assembly defined the Santa Clara project more
broadly. The project applied to all hearings for temporary
or permanent orders, and the subject matter was expand-
ed to include custody and visitation.® The statute provid-
ed for the hiring of an “attorney-mediator” to “assist the
court in resolving child and spousal support disputes, to
develop community outreach programs, and to undertake
other duties as assigned by the court.” As with the San
Mateo project, the Santa Clara project was designed to
provide assistance to the court; there was, however, a new
emphasis on attempting extrajudicial resolution of dis-
putes.® Again, the statute suggested certain duties,* and
the superior court was given the power to designate the
duties of the attorney-mediator by local rule.**

Santa Clara County launched its project in February
1994 with $80,000 in state seed funding. The program
was headed by the attorney-mediator, required by statute
to be a licensed attorney with substantial experience in
mediation and family law.* A qualified attorney was hired
part-time on a contract basis to develop the project. The
attorney-mediator began assisting the court with child
support disputes between parents, helping parties with
paperwork, and providing procedural information in
actions under the Family Law Act,* the Uniform Parent-
age Act,*” and the Domestic Violence Prevention Act.®

The Santa Clara project found that the need for serv-
ices had been greatly underestimated. Indeed, the need
was so great that the attorney began donating almost half
her time. In 1995, the court supplemented the funds with
an additional $19,000. By fiscal year 1995-1996, the
superior court’s judicial officers had persuaded the county
board of supervisors that the project merited a full-time
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contract financed with local funds. The project had
become indispensable to the Santa Clara family court,
which was striving to meet increasing demand for services.
At that time, pro se litigants accounted for more than
65 percent of initial filings.*

The project became known as the Family Court Clinic.
The program’s initial priority was to mediate child sup-
port disputes and achieve resolution without court hear-
ings. The attorney prepared child support schedules based
on statutory guidelines and drafted stipulations when
agreement was reached. When agreement was not
reached, the attorney advised the court regarding the dis-
puted issues that were ready to proceed. The parties
returned to the courtroom armed with their support cal-
culations and factual information the court would need to
make a decision. The attorney-mediator, assisted by vol-
unteer law students, paralegals, and family law attorneys,
educated the parties and assisted them with forms for
court hearings to obtain child support, spousal support,
health insurance, domestic violence restraining orders,
paternity, and custody and visitation matters.

The Family Court Clinic is now the Family Law Facil-
itator’s Office for Santa Clara County. It currently offers
the same range of services it did before passage of the
Family Law Facilitator Act. The act allocated Title I\V-D®
funds to the court for facilitator services regarding child
support, spousal support, and health insurance only. Con-
sequently, the program offered only the statutorily speci-
fied services until the Santa Clara County Superior Court
provided additional funding for assistance with nonsup-
port issues such as Domestic Violence Prevention Act
restraining orders and custody/visitation orders. It has also
added two attorneys and a domestic violence legal assis-
tant to the staff. Volunteers from the local bar and law stu-
dent interns provide additional assistance.

Currently, the Santa Clara County facilitator’s pro-
gram operates five days a week. Staff members or inter-
preters provide foreign language assistance (Spanish,
Vietnamese, and Farsi). Litigants** may drop in from 8:00
to 9:00 A.m. or at 1:30 p.m., Monday through Thursday,
to receive same-day assistance with forms, to obtain pro-
cedural information, or to make an appointment. Fridays
are reserved for administrative duties.

Litigants may also pick up informational handouts and
refer to sample completed forms posted outside the facil-
itator’s office. Additional help is available from the Family
Court Web site and an automated telephone information
line. Judicial officers refer individuals to the program direct-
ly from courtrooms for a variety of services, including
mediation of support, drafting of written stipulations, and
preparation of written orders after hearing.*
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OTHER PRECURSOR PROGRAMS

Other programs designed to offer assistance to self-repre-
sented litigants were developed by legal assistance groups.
Most of these programs followed the traditional model of
adversarial advocacy with resulting conflict-of-interest
issues and selective representation of poverty-guideline
clientele.

San Diego Volunteer Lawyer Program (SDVLP)

Also in 1994, a program to fund alternative dispute reso-
lution (ADR) programs to serve self-represented litigants
was established in the San Diego courts using money from
filing fees.”® The family law portion of the funds was
awarded to the San Diego Volunteer Lawyer Program
(SDVLP), a traditional low-income legal services organi-
zation then primarily designed for placing clients with pro
bono counsel. Under the direction of a certified Califor-
nia Family Law Specialist,* the program opened in July
1994 with one family law attorney* and one paralegal
plus a large, previously established network of volunteer
attorneys.

As in the pilot program counties, it was quickly deter-
mined that there was overwhelming demand for a broad
range of family law services. Paramount among these was
access to the courts.* Whether an issue is to be litigated or
resolved by alternative methods, an underlying action
such as dissolution of marriage, legal separation, nullity,
or paternity must be filed. Once filed, additional motions
for custody and support are frequently required, especial-
ly if the other party refuses to cooperate or the party’s
whereabouts are unknown. Although California family
law is essentially form-driven, those forms, and the proce-
dures associated with them, can be complex.

At the request of the family law judges, the family law
ADR grant was interpreted very broadly and was later
amended to permit a wider range of services.”” The
SDVLP operated within a legal representation format,
providing services only to one party to an action, and only
to persons meeting the low-income test. This “representa-
tion,” however, did not include court appearances by the
attorneys.” Many litigants unable to obtain courthouse
services from SDVLP viewed the selective representation
as a violation of the court’s impartiality.*

With the assistance of many family law attorney vol-
unteers, the SDVLP program operated from counter
space in the court’s business office until June 30, 1999.
During Summer 1998, the facilitator program opened at
Family Court. As the facilitator program grew, the
SDVLP was able to focus more on mediation. At the time
of this writing, the SDVLP operates a mediation program
in conjunction with the San Diego Mediation Center.
The program is located across from the court and handles

family law mediation cases referred by judges, facilitators,
attorneys, community agencies, and other sources. Cases
that present a conflict of interest to SDVLP or exceed the
poverty guidelines are handled by the San Diego Media-
tion Center.

Alameda County Bar Association Volunteer Legal
Services Corporation (VLSC)
One of the earliest of the precursor programs was the
Alameda County Bar Association’s Volunteer Legal Ser-
vices Corporation. Like San Diego’s program, this pro-
gram was originally designed for case placement to pro
bono counsel. Quickly realizing that it could serve more
litigants in clinics, VLSC opened its first clinic in Decem-
ber 1983. By 1991, VLSC was serving approximately 800
clients per year; by 1996, the number had more than
doubled.® VLSC currently provides four clinics per
month for pro se litigants with dissolution-of-marriage
cases, three clinics per month on child custody and visita-
tion matters, four clinics per month for domestic violence
assistance, and one general family law advice clinic per
month. Clients remain pro se but receive assistance with
paperwork and procedural information. VVLSC also pro-
vides assistance to individuals in guardianship cases, fore-
closure rescue, elder law, and consumer/debt counseling.
The office of the Alameda County facilitator now col-
laborates with VLSC to coordinate services. Since the
implementation of the facilitator program, VLSC clinic
numbers have diminished to some degree, which has
given VLSC more time to devote to individual counseling
and advice and to focus on issues not covered by the facil-
itator.s* Because Alameda County’s facilitator’s office is
funded only for the child and spousal support services
specified in section 10004 of the Family Code, it cannot
assist individuals seeking domestic violence restraining
orders without child support, individuals presenting only
custody/visitation issues, individuals seeking only resolu-
tion of (or preparation of judgments involving) property
issues, grandparents seeking visitation orders, or individu-
als needing help with guardianships.®> All such cases are
referred to VLSC’s pro se programs. In fact, VLSC con-
ducts its domestic violence restraining order clinics in
the office of the facilitator. On the other hand, VLSC
refers to the facilitator all inquiries about Title I'V-D child
support and related issues as well as those individuals with
support problems not eligible under the VLSC’s income
limitations.

Alameda County Family Law Financial

Mediation Program

Another precursor program was the Alameda County
Family Law Financial Mediation Program. This program
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was primarily a mediation program rather than a pro se
assistance program. The program was a collaboration of
the family law judges, family court services, the Alameda
County Family Law Association, and the University of
San Francisco Law School. The program was designed to
provide in-court mediation services on financial issues to
pro se litigants, to assist both the court and litigants by
providing procedural information and child support cal-
culations, and to provide education and training to law
student interns in both mediation and family law. An
attorney-supervisor provided training and supervision in
family law, and a family court services mediator provided
training and supervision in mediation techniques. The
court, the students, and the litigants were all stakeholders
in this program, creating a symbiotic relationship that
exists today in many facilitator programs.

The court already had clustered pro se matters for
hearing on a specified day of the week, a calendaring
technique that made the program possible. On those days,
the mediator-supervisor, volunteer attorney-supervisor,
and law student interns took cases assigned to the pro-
gram by the judicial officer and attempted to mediate the
financial issues related to support or temporary use of per-
sonal property. When agreements were reached, the interns
prepared written agreements for signature. Interns also
prepared written orders after hearing and provided proce-
dural information.

The financial mediation program continued until
October 1997, when the attorney-supervisor was appoint-
ed to the position of family law facilitator for the Alame-
da County Superior Court.

THE FAMILY LAW FACILITATOR
PROGRAMS

The concept of on-site help at courthouses in Santa Clara
County and San Mateo County shaped the Family Law
Facilitator Act. In 1996, the California Legislature created
a new statewide family law facilitator program to begin on
July 1, 1997.% The stated legislative intent was to “make
the services provided in the family law pilot projects in the
Counties of Santa Clara and San Mateo available to
unrepresented parties in the superior courts of all Califor-
nia counties.” In reality, the Family Law Facilitator Act
mandated services only for establishing parentage and
establishing, modifying, and enforcing child and spousal
support.® Although the courts were authorized to desig-
nate additional duties for the facilitator,*® another provi-
sion of the act placed a practical limitation on this power.
It required the director of the state Department of Social
Services to seek federal approval “to utilize funding under
Title 1V-D of the Social Security Act for the services pro-
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vided pursuant to this division.”" Title 1V-D funding is
available only for establishing or enforcing child support,
for enforcing child support-related spousal support, and
for orders for children’s health insurance.®® To date, the
Legislature has provided funds only for the facilitator serv-
ices mandated by Family Code section 10004. Any addi-
tional services provided by the Office of the Family Law
Facilitator must be funded from the budgets of the indi-
vidual courts.

The facilitator program operates in all of California’s
58 counties. Although the enabling legislation told the
facilitators what they were required to do® and what in
addition they were permitted to do,® the facilitators were
not told how they were to implement the statutes. Sep-
tember 1997 marked the first statewide AB 1058 confer-
ence of child support-enforcement district attorneys,
child support commissioners, and facilitators. The attor-
neys who had established the pilot projects, together with
one of the earliest facilitators,® spoke on their experiences,
held roundtable discussions, and distributed materials
they had created for use in their programs. Each county’s
facilitator was then left to design a program to meet the
needs of his or her own county.® The design of programs
in counties that had had pilot projects or other precursor
programs was clearly influenced by each county’s experi-
ence with its own earlier programs.

The facilitators were well qualified. The act requires
California facilitators to be attorneys with experience in
family law litigation and/or mediation.®* On average, the
facilitators have over 12 years' prior family law experi-
ence,* and six are Certified Family Law Specialists. Many
of the facilitators have served as pro tem judges or com-
missioners, a number have taught family law-related sub-
jects at California law schools, and others have taught at
the college level. Two of the facilitators have taught fami-
ly law topics for California judges’ continuing education
courses. Most of the facilitators have participated in pro
bono or volunteer programs related to family law as well
as other community service work.® Armed with materials
and suggestions from the pilot projects and information
about projects in other jurisdictions and the precursor
programs, the facilitators opened their offices and began
work on the courts’ steadily increasing family law pro se
problem.®

Information from the pilot projects regarding the income
and education levels of the litigants proved to be extremely
valuable. Published studies of projects outside of California
seemed to suggest that the majority of pro se divorce liti-
gants were reasonably well educated. A 1991 study found
that the most common educational level for self-represented
litigants was one to three years of college.®” An even earlier
study found that 76 percent of self-represented litigants had
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at least some college education.®® A 1996 survey found the
median household income of a pro se center’s litigants to be
between $25,000 and $40,000, and at least 60 percent to
have had some college experience.®

The experience of the pilot projects, as well as early pro
bono efforts, showed facilitators that the need for pro se
assistance in the lower income and education levels had
been seriously underestimated in these studies. The 1991
study was limited to litigants whose divorce cases were
completed during a particular four-month period.” No
analysis was made of pro se litigants who were unable to
access the system or unable to complete their divorces.
The 1996 study was drawn from an exit survey of persons
leaving the Maricopa County, Arizona, court’s self-service
center—a center providing assistance primarily through
written materials and computer-driven kiosks.™ It is like-
ly that the studies identified the population that was most
able to use the provided services, not the population most
in need of them. Written materials, educational classes,
Web sites, kiosks, and the like are useful primarily to
sophisticated, well-educated, and computer-literate liti-
gants. Litigants with income slightly above the poverty
level, often with marginal education and unable to afford
attorney fees, usually found themselves with nowhere to
turn for assistance.

In 1998 and 1999, all the facilitators statewide met
three times a year for training and exchange of informa-
tion and materials. These meetings and the exchange of
ideas, information, and materials have proved to be excep-
tionally valuable. The facilitators also communicate with
one another by telephone, e-mail, fax, and Internet bul-
letin board. The Administrative Office of the Courts reg-
ularly provides educational materials.

Also with the assistance of the Administrative Office of
the Courts, the facilitators are working toward uniformi-
ty in policy and are attempting to identify and implement
“best practices.” Uniformity in method of delivery of serv-
ices is less likely. By February 2000, the facilitators had
tried many models for service delivery.”? Although the
optimum service delivery model varied with the size of the
county and with many other factors such as the educa-
tion, literacy, sophistication, and emotional state of the
recipient, all counties found that the most effective model
required some one-on-one personal contact with the indi-
vidual litigant.”

Fortunately, California family law practice has charac-
teristics that facilitate delivery of limited legal assistance to
pro se litigants:

m California family law is form-driven. There are some
176 family law forms adopted or approved by the Judi-
cial Council,™ so it is rarely necessary to draft a tradi-
tional pleading. The forms, though sometimes

complicated and difficult to understand, make possible
the assistance of large numbers of pro se litigants.™

m A number of California family law courts “Reiflerize”
their hearings—that is, they receive evidence at hear-
ings other than trial by sworn declaration. It is far eas-
ier to assist a litigant to organize his or her thoughts for
a written declaration prepared on the spot than to help
the litigant prepare for oral testimony to be given at a
later time.”

m Many counties accept forms that have been filled in
with hand-printed as well as typewritten information.

THE ALAMEDA COUNTY MODEL

Alameda is a medium-sized county with a population of
approximately 1,421,000.” The Alameda facilitator pro-
gram is funded only for services mandated under Family
Code section 10004; all services provided must, therefore,
have some support component.

The Alameda County Superior Court appointed two
family law facilitators to implement its pro se assistance
program. These attorneys were both long-time family law
practitioners in the county. One of the facilitators, a Cer-
tified Family Law Specialist,” had been the attorney-
supervisor for the financial mediation program. The other
had background in legal services and administration at the
Alameda County Bar Association. The program the facil-
itators developed was therefore influenced by the service
delivery experiences of both VLSC and the financial
mediation program. The models employed by facilitators
throughout the state have been frequently influenced by
whatever pro se services were in existence locally prior to
the implementation of the Family Law Facilitator Act.

Both of Alameda County’s facilitators believed that pro
se litigants need assistance at all phases of the legal process
and did not want to limit services to the pleading stages.
Furthermore, it was clear that the enormous need for such
services would create a volume not amenable to a purely
one-on-one assistance system. A three-pronged service
delivery model was developed:

1. A help line that provides nonautomated live assistance
over the telephone

2. Subject-matter workshops to provide assistance with
paperwork

3. A courtroom assistance program

The Help Line

Telephone calls are answered four afternoons a week. The
telephone contact serves two purposes. The first is to pro-
vide as much assistance as possible over the phone. Exam-
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ples of such assistance are general information about the
court, case status information, procedural information,
and appropriate referrals. This is particularly useful to
those who are employed during facilitator office hours,
who have day-care problems, or have some other difficulty
coming in to the office.

The second function of the help line is to do a prelim-
inary triage of the needs of the litigant and schedule an
appointment for additional services. The staff member
begins an interview with the caller, asking the marital sta-
tus of the litigant in relation to the other parent, the sex
and ages of the children, and whether the litigant is cur-
rently represented by counsel. In the course of the con-
versation the interviewer also determines whether the
district attorney (local child support agency) is involved in
the case, asks what issues are of concern to the person, and
locates the case in the court’s automated registry of
actions. The interviewer also identifies any other cases
pending in the court, finds orders that may need to be
modified, determines whether an initial filing is required,
and inquires about cases in other venues.*® If the person
needs additional assistance, an appointment is made for
participation in a facilitator workshop. If an issue requires
immediate attention, it will be handled at a drop-in intake
session. The help line is also a single point of contact for
people to talk to a “real person” about their experiences at
the court and gain appropriate perspective by learning
about court procedures.

Subject-Matter Workshops

Workshops have been established to provide assistance
with paperwork. These clinics are similar in many ways to
those originated by VLSC. Workshops were implemented
to help with

m Starting a divorce or legal separation
m Starting a private paternity case

m Making or responding to a motion for support in
non-Title IV-D cases

m Responding to Title IVV-D child support actions
m Drafting motions for relief in Title IV-D cases

There are approximately eight workshops per week,
two of which are in Spanish. Workshops last between one
and three hours and provide assistance with paperwork,
legal education about relevant issues, and answers to spe-
cific questions posed by workshop participants. Work-
shops are limited to approximately 15 persons.

Crowding can occur when participants bring relatives
or children with them. Such conditions detract from the
learning environment the facilitator is trying to create, so
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customers are asked not to bring children or others with
them to workshops. Only about 60 percent of those with
workshop appointments actually attend the workshop.
Interestingly, the percentage of individuals failing to appear
at the workshops approximates the percentage of pro se
litigants who do not show up for their hearings in court.

One function of the workshop is to conduct a further
analysis of the litigant’s needs in order to determine what
action is to be taken, what procedure is to be followed,
and what forms are to be filed. Information given at the
intake may not be complete, or the litigant may need a
remedy entirely different from what he or she had
thought.®* The workshops, while organized by case type,
are broad enough to allow for appropriate flexibility once
additional or different needs are ascertained. Individual
help is available when the procedural problems are too
complex for the workshop setting. The most common
examples are multiple 1'\V-D cases over numerous counties.

A portion of the workshop time is conducted class-
room-style. The workshop leader explains each form, item
by item, and discusses the meaning of each item with the
participants. Individual questions are answered as they
arise. In workshops designed to prepare papers for a
motion, the facilitator works with the participants on the
construction of their declarations. Toward the end of the
workshop, the facilitator explains how to present the cases
in court, what to expect on the day of the hearing, and
what will be expected from the litigant. He or she also
explains the process of the family law court as it is expect-
ed to affect the individual litigant. Some participants need
more information about the function of the district attor-
ney’s office in the establishment and collection of child
support orders, others about family court services, and
still others just need information about what happens in
court so they have a context in which to think about their
matter. Not only do the workshops allow service to a larg-
er number of individuals, but they also enable pro se liti-
gants to obtain more legal education related to their cases
than they would otherwise receive.

The facilitator’s office experimented with additional
classes on legal issues and court procedures, but they were
poorly attended. Facilitators found that education was
best combined with forms assistance. In addition, it was
observed that many of the individuals attending the work-
shops were benefiting from the group process. Those with
more difficulty reading, writing, or understanding may
receive assistance from others in the workshop who are
more at ease with the material. The participants benefit
from the general question-and-answer sessions in the
workshops.

A collateral benefit is that participants learn that they
cannot expect a confidential relationship with the facilita-
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tor because questions are asked in the group setting. They
understand that their communications with the attorneys
and staff are not privileged, that the facilitators do not
represent them, and that the same services would be avail-
able to the opposing party.

The Courtroom Assistance Program

The courtroom assistance program has grown out of the
financial mediation program. The facilitators provide
courtroom assistance to pro se litigants when there are
procedural problems such as failure of service or defects in
pleadings. The facilitators also mediate support issues,
explain guideline support and calculations, write stipula-
tions and orders, and provide supportive human contact
during what for many is a frightening experience.

The judicial officers refer the cases to the facilitator;
participation with the facilitator is voluntary. If there are
issues of domestic violence, the parties are seen separately.
When the parties reach an agreement, the facilitator
writes the stipulation and order. When no agreement is
possible, the facilitator assists the parties in clarifying and
narrowing their disputed issues for presentation in the
courtroom and writes the court’s orders once they are
made. The facilitator’s office may also review pro se liti-
gants’ documents for the court prior to hearing.

The courtroom has proved to be a particularly effica-
cious location for pro se assistance. Many of the questions
answered by the facilitator would otherwise be posed to
the judicial officer, who is trying to manage a busy docket.
Furthermore, because both parties and the judicial officer
are present, they can resolve many procedural problems
that might be extremely difficult, or impossible, to solve
outside the courtroom setting.

Currently the facilitator’s office has two attorneys and
four full-time legal assistants. Drop-in intake sessions are
held four mornings per week in two court locations.
Courtroom assistance services are provided five mornings
per week at three court locations. Workshops are held
four or five afternoons and one morning per week in two
court locations. The help line is available four afternoons
per week.

The facilitator’s program also operates an internship
program for law students and has recently implemented a
work-study program. The students are from several local
law schools and are recruited through the local Public-
Interest Law Day. The students are provided with both
didactic and practical education in family law and are
supervised by the facilitators. Legal assistants and interns
operate the help line under the supervision of the facilita-
tors. Facilitators and/or staff operate the workshops with
the assistance of law students. There is always a facilitator
on-site during any workshop. Courtroom service is pro-

vided primarily by the facilitators. Interns and staff may
assist in the courtrooms with appropriate supervision.

THE SAN DIEGO COUNTY MODEL

San Diego is a large county with a population of approx-
imately 3 million.®? The San Diego County Superior
Court has one of the larger and more comprehensive facil-
itator programs in the state. In addition to state funding
for support-related issues, the program receives substantial
funding from the court’s budget so it can offer services in
almost all types of family law matters. In return, the
courts are experiencing more efficient case processing, a
reduction of conflict between the litigant and the system,
faster resolution of cases, and more streamlined court cal-
endars, all of which make more judicial time available for
complex cases.®

The San Diego County facilitator’s office now has seven
attorneys, two legal assistants, and six court operations
clerks who are full-time employees of the court. In addition,
the office has three court-employed part-time student
workers (undergraduates) and many unpaid law student
interns and volunteer attorneys. The court also cooperates
with local law schools in a work-study program.

The facilitator’s office provides at least one full-time
attorney and a full-time court operations clerk to each of
four courthouses. The office cooperates with the Legal
Aid Society under an Equal Access Fund Partnership
Grant by providing a part-time attorney and a full-time
clerk to a fifth court.* Another attorney, a Certified Fam-
ily Law Specialist and lead facilitator for the county, is
stationed in the central courthouse and performs admin-
istrative and supervisory functions. The lead facilitator
also serves as a consultant and resource for the on-site
facilitators and occasionally works with litigants to replace
an attorney who is unexpectedly absent.

Service Procedure

At all court sites, facilitators serve the public on a first-
come, first-served basis. Two sessions are held each day.
The number of litigants assisted per session varies with the
number of facilitator staff, volunteer attorneys, and law
student interns available for the particular session. A
supervising attorney is on-site at all times.

When signing in for a session, litigants sign a disclo-
sure form acknowledging they have been informed that
there is no attorney-client relationship with the facilita-
tor’s office, there is no attorney-client confidentiality, the
facilitator will not represent the litigant in court, and the
facilitator may assist both parties.?> The disclosure also
informs the litigant that some issues cannot be adequate-
ly addressed without the assistance of an attorney.® To
assist the facilitator’s staff in locating the correct court
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files, the litigant also provides his or her name, the name
of the opposing party, the names and birthdates of chil-
dren of the relationship in question, and any known exist-
ing court case numbers.®” Finally, the litigant gives a brief
statement describing the assistance sought.

The facilitator staff then utilizes a kind of triage
process. Cases in which the parties may be amenable to
mediation are referred to the county-funded mediation
project;® others not within the family court purview are
referred to the appropriate court or public agency. Emer-
gency domestic violence restraining order requests are
given priority. Staff members explain that facilitators are
unable to assist with property issues more complex than a
division of automobiles or furniture; litigants with com-
plex property cases are told why self-representation is a
poor idea. Litigants wishing to begin a dissolution of mar-
riage,® legal separation, or annulment are registered for a
workshop. Those litigants who require more than the lim-
ited services provided by the facilitator are referred for
legal representation by a traditional legal services program
if they qualify; if the litigant can afford a private attorney,
representation by a private attorney is recommended.*

The experience of the facilitators confirms the need
for the “diagnostic interviews” emphasized by commenta-
tors.* The diagnostic interview enables the interviewing
attorney to make an appropriate decision regarding the
limited services to offer the litigant and for the litigant to
make an informed decision about how to proceed.®? As
Millemann notes, “[T]he interviewer must understand
the whole body of family law and be good at eliciting
facts, evaluating people, and probing for hidden issues.”

Initiating the Dissolution-of-Marriage Process
Because the procedure is the same regardless of variations
in facts, workshops have proved successful for initiation of
marriage dissolution actions and actions to establish
parental relationship.

The San Diego facilitator’s office holds two group
workshops each week at the family law courthouse in
downtown San Diego. Workshops are held in a large
third-story room previously used as a lunchroom, court-
room, and lounge. Experience has shown that 10 partici-
pants is about the optimum class size for a three-hour
workshop, and 15 is the maximum.®

With the aid of an overhead projector and transparen-
cies, the workshop leader explains each form item by item
and answers questions. As a form is completed, the leader
and a co-worker check each litigant’s form for complete-
ness and answer additional questions. After completion of
the forms, the instructor gives detailed information on
service of process. Workshops may be conducted by an
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attorney or by a legal assistant. A supervising attorney is
always available on site.

Information about the procedural course of the disso-
lution action and the necessity of obtaining a judgment of
dissolution of marriage is also given during the workshop.
Facilitators are finding that many pro se litigants, includ-
ing those who have been assisted by an independent para-
legal, have not understood that the filing of the petition
and related papers only begins the process, that the mar-
riage is not terminated until a judgment has been entered.
Facilitators sometimes find a litigant has numerous mar-
riages and actions to dissolve those marriages, none of
which has been completed; what presents as one divorce
may, in fact, require an annulment, plus annulment or
dissolution of previous marriages.*

The goal is for all workshop attendees to complete
their paperwork, make copies, and file the action on the
same day as the workshop. Litigants who are unable to
complete the process by filing on that day are asked to
return at a regular session to have their work checked and
to review the information on service of process.*

Motions

Another type of workshop run by the facilitators is
designed to help litigants bring motions for court appear-
ances. Motions,* such as those for requesting custody, vis-
itation, or support orders, are far more dependent on the
facts of the individual case than are petitions. Motions,
especially postjudgment motions, usually require some
individualized attention.

After the diagnostic interview is completed, the attor-
ney may instruct a legal assistant or law-student intern
regarding the appropriate procedures and forms for that
litigant. The legal assistant or intern will, in turn, explain
the procedures and “walk through” the forms with the lit-
igant. Litigants are shown how to write a factual declara-
tion, which will serve as evidence. From that point on, the
litigants are assisted in a “modified workshop” setting. In
Title IV-D cases, the assistance required to make a mean-
ingful response is substantially more complex than in
other types of cases and is likely to require preparation of
brief points and authorities and possibly some research. At
the Family Law Courthouse facility in downtown San
Diego, most litigants are assisted at picnic bench-style
carrels in the open lobby. Litigants fill out their forms and
write their declarations at the carrels. Facilitator staff
members, volunteer attorneys, and interns move from lit-
igant to litigant, answering questions and checking paper-
work. Litigants can go directly from the facilitator to the
court business office to file their papers. When one liti-
gant vacates a carrel, another is seated.
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A clerk, intern, or paralegal will review the rules for
service of the papers on the opposing party with the liti-
gant. The litigant is given a highlighted proof-of-service
form with a preprinted or attached list of the documents
being served. The highlighted items must be completed
after service by the person who served the papers (not the
litigant).

After the litigant has filed the papers, the litigant
returns for a staff member to check that the packet of con-
formed copies of the papers, including any blank forms
that must be served, is ready for service on the opposing
party. After the opposing party is served, the litigant
brings the proof of service to the facilitator’s office, where
it is checked for completeness before being filed with the
court. If the form is not complete, the litigant returns the
form to the server to complete it. These procedures ensure
that a motion prepared with facilitator assistance will gen-
erally reach the judge only when it is in a form that per-
mits the judge to resolve the issues.

Completing the Process

At present, the completion of the dissolution process by
default or setting for trial and entry of judgment is han-
dled on an individual basis. The facilitators anticipate that
these processes will soon be handled in a workshop setting.

CURRENT ISSUES FOR COURTS AND
FACILITATORS

The family law facilitator program responds to conditions
that have an increasing impact on the court as the num-
ber of pro se litigants grows:®

m The need to provide pro se litigants with meaningful
access to the courts

m The need to protect the court’s ability to provide
impartial justice and fairness

m The need for courts to reconnect with the communi-
ties they serve*

The facilitator program represents a significant change
in the role of the court vis-a-vis the litigants who seek its
services. Courts have historically taken a passive role; for
the first time, courts are now undertaking to provide
direct assistance to parties in preparing their pleadings
and educating them on their rights and remedies and the
court’s procedures.

As the number of litigants unable to obtain tradition-
al, full legal representation increases, the duty of the
courts to provide fairness and justice for all who come
before them becomes more and more difficult to fulfill.:®
Most commentators agree that if “justice and fairness” is

not going to become “justice for those with lawyers” or
“justice and fairness to the extent permitted by docket
control,™ court personnel must begin to take a more
proactive role in assisting pro se litigants.*2 When tradi-
tional rules obstruct the goals of justice and fairness, the
rules, not the goals, must be changed.*

Many commentators also agree that clerks should have
an expanded role in providing assistance within the range
of their expertise. Many support the idea that judges also
must take an active role in ensuring impartiality, justice,
and fairness by assisting unrepresented litigants' “on pro-
cedures to be followed, presentation of evidence, and
questions of law.”* Some recommend that the court call
witnesses and conduct direct or cross-examination, exam-
ine the papers in the case, and talk to unrepresented par-
ties to help them develop relevant facts and identify
potential claims and defenses.’®® All these suggestions
should be carefully considered.

The suggestions, however, have drawbacks. As courts
move in this direction, these issues must be addressed:

m  Many court clerks know a great deal about how their
courts operate and can be of great assistance in that
regard, but their knowledge of the law and remedies is
limited by their experience and carries the danger asso-
ciated with “a little learning.”

m The large dockets faced by most courts do not permit
the judge to conduct much of an evidentiary hearing,
let alone engage in developing the evidence. In addi-
tion, although justice and fairness may be better served
by judges’ assistance to pro se litigants, it may not be
so perceived by litigants appearing in court with coun-
sel, either in the same case or in other cases.*”’

As Russell Engler has noted, the roles of the various
court personnel have traditionally been discussed in isola-
tion, whereas in reality the roles are “inextricably inter-
twined.”® In this context, what will be necessary and
proper conduct for judges will be partly determined by
the definition of the roles performed by those court per-
sonnel with whom the litigant has dealt before appearing
before the judge.® The more adequate the assistance the
litigant has obtained before appearing before the judge,
the easier the role of the judge will be.*** To the extent that
roles of courts and judges cannot or will not be revised, or
to the extent the suggested revisions fail to protect the
basic rights of the unrepresented poor, the court must
identify others within the system who can effectively assist
pro se litigants.'**

Family law facilitators are primary agents in taking
California courts in these new directions. Facilitators,
who are required by statute to be experienced attorneys,
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can take much of the burden of dealing with pro se liti-
gants from the clerks, can serve as an interface with the
judges, and can enhance the judge’s ability to provide fair
and reasoned resolutions of pro se litigants’ legal issues.*?

Facilitators find, however, that the ethical framework
set out in the Rules of Professional Conduct of the State
Bar, which are applicable to practicing attorneys, does not
adequately address the issues involved in providing legal
education, information, and assistance in a court setting.
More apposite to facilitator attorneys in their role as an
arm of the court are canons of the California Code of
Judicial Ethics.**®

From the beginning* of the statewide program, a vig-
orous discussion of new ethical guidelines among facilita-
tors has led to a growing understanding and consensus in
some areas and has shed light on those issues that remain
unresolved. Many early debates centered around the ques-
tion whether or not facilitators give “legal advice.”*®
There is no “bright line” delineating what is and is not
legal advice: the definition varies greatly from jurisdiction
to jurisdiction and from context to context. Giving “legal
advice” also raises different issues for non-attorney per-
sonnel. For non-attorney personnel, the issue is whether
the assistance being provided constitutes the unauthorized
practice of law in contravention of statutes designed to
protect the public against incompetence.'*® In facilitator
programs, the “unauthorized practice of law” issue does
not arise because non-attorney personnel, paralegals,
clerks, and student interns are supervised by licensed
attorneys.

For attorney personnel, the critical issue with regard to
what constitutes “legal advice” is whether an attorney-
client relationship, with all of its subissues, attaches.
Although a matter of quite some concern in traditional
legal services programs, much of the “legal advice” debate
has been resolved for facilitators by the passage of Family
Code section 10013, which specifically provides that
“[nJo attorney-client relationship is created between a
party and the family law facilitator as a result of any infor-
mation or services provided to the party by the family law
facilitator.”” This does not, however, end the matter for
facilitators who must struggle with the nebulous defini-
tion of “legal advice”; here, facilitators must use their own
lodestars of competence and impartiality.

In the process of defining the role of the attorney-
facilitator, it is essential always to keep in mind that the
facilitator is above all an employee'® of the court and as
such is creating a new role for the court. A major chal-
lenge in creating these ethical guidelines is to keep these
two perspectives in their proper relationship. As court
employees, facilitators are subject to the Code of Ethics
for the Court Employees of California™ if it is adopted by
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their local court. Nevertheless, because attorneys bear a
special relationship with the court'® as well as with the
public, they are unlike other court employees and have
ethical duties that do not apply to others. They are able to
speak with authority about the law and are treated with
the respect normally afforded members of the bar by the
judiciary. Over time, facilitators have adopted a pragmatic
approach, and their discussions on ethics have focused on
what facilitators actually do, practical ways to avoid mis-
leading or otherwise harming parties, and practical ways
to maintain the neutrality of the court.**

To the extent that ethical guidelines define a correct
way to discharge one’s duties, we must examine facilita-
tors’ duties.

THE FACILITATOR MUST ACT

COMPETENTLY WITHIN THE ROLE’S
LIMITED SPHERE

Facilitators must inform litigants of the facilitator’s limi-
tations. While providing that facilitators and the litigants
they assist do not have an attorney-client relationship,
California Family Code section 10013 also requires facil-
itators to disclose that fact “in a conspicuous manner.”
Furthermore, the facilitator is required to inform the liti-
gant that facilitator assistance is always available to the
other party in the case.'?

Litigants must understand that not only is the scope of
the facilitator’s relationship with the litigant limited, but
also that the duties of the facilitator and the issues with
which the facilitator can competently assist the litigant are
limited by the nature and constraints of the program. The
facilitator’s province is to assist the litigant in gaining
access to the court, not to protect all of the litigant’s
rights. Many family law matters involve complex and
valuable legal rights, some of which cannot be adequately
protected without the assistance of an attorney. In such
situations, facilitators must explain to litigants why self-
representation is a poor idea.

Within the facilitator’s sphere, however, the facilitator
must act competently to provide assistance. As defined by
the State Bar’s Rules of Professional Conduct, competence
in any legal service requires application of the diligence,
learning, skill, and mental, emotional, and physical abili-
ty reasonably necessary for the performance of the service.
It also requires adequate supervision of the work of sub-
ordinates, including non-attorney personnel. These stan-
dards, and standards for maintaining current continuing
legal education, apply to facilitators.

In the facilitator context, acting competently requires a
diagnostic interview and a review of the court’s file and
existing orders to determine the status of the case; it
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requires careful education, supervision, and review of
paperwork.'? Given the large number of litigants seeking
assistance, there is always pressure to provide less adequate
assistance to more people. Facilitators must always be open
to new strategies for providing services to maximize the
number of people assisted; however, facilitators must
ensure that their services provide competent assistance.

THE FACILITATOR AS EDUCATOR

The role of the facilitator is fundamentally that of an edu-
cator. Facilitators teach basic family law, procedure, and
principles of due process. In addition to being helped with
paperwork, litigants are educated about the concept of
“notice and the opportunity to be heard.” The contents of
the pleadings, forms, and declarations must give the other
party notice of what the litigant is asking the court to do
and what facts the litigant is offering in support of his or
her position. The litigant must know what kind of factual
information the court will need in order to make a deci-
sion. They also receive information on the difference
between a “fact” and a “conclusion,”? and between a fact
“known” and a “fact” the declarant has heard from anoth-
er person. Information about service-of-process rules and
procedures is given and explanation provided as to why
the court must be assured that the other party has been
served before making any orders. Instruction is also given
about what information must be contained in a proof of
service.'?

Part of the role of private attorneys is to educate their
clients, but the role of the private attorney goes beyond
explaining the law and trying to establish reasonable
expectations for their clients. Education is often second-
ary to case management. Private attorneys take responsi-
bility for ensuring that notices are properly given and
received, provide tactical advice and advocacy, draft the
necessary motions, declarations, and briefs, and “handle”
all aspects of the case on the client’s behalf. The facilitator
must educate the litigants to handle their own cases and
must maintain the neutrality of the court.

Some guides to the facilitator’s appropriate role are:

m Consistently avoid giving strategic advice.

If facilitators carefully explain the importance of the
court’s neutrality, most parties will understand and
accept this restriction. If facilitators explain available
options, litigants can usually reach their own rational
conclusions about the best way to proceed.

m Ensure that documents are the litigant’s own product.

Facilitators must avoid the strong temptation to just
“take over” and do what the litigant needs. Taking over
is sometimes the most time efficient way to proceed,

but the litigant should be encouraged to complete the
forms and write the declaration in his or her own
words. Some “taking over” may be unavoidable, as
when the litigant cannot write, but if the facilitator
explains the choices, the document will be what the lit-
igant has chosen to present, not the product of the
facilitator. In such cases, it is often useful to have the
litigant dictate the declaration.

m Do not maintain a file on individual cases (other than
the court’s own official case file).

From time to time it may be necessary to retain some
documents or notes regarding a case to complete a dis-
crete task or to keep a particular document as a sample
or model for use in other cases. Routinely creating and
maintaining case files in the facilitator’s office should
be avoided, however, because it could easily lead to an
expectation by litigants that they have an ongoing rela-
tionship with the office.

m Whenever possible, avoid conducting research and
preparing a memorandum of points and authorities
tailored to an individual case.

This practice risks placing the facilitator in the role of
an advocate for one party. Some facilitators are unable
to avoid doing so, however, because of local rules
requiring such memoranda in family law cases'* or
because child support enforcement attorneys take posi-
tions that must be refuted by legal arguments. These
local requirements not only compromise the role of the
facilitator, but they also constitute an unnecessary bar-
rier to court access by pro se litigants.**

THE FACILITATOR AS ASSISTANT
TO THE COURT
Facilitators in some courts provide assistance to the judi-
cial officer with pro se litigants’ cases. Such assistance is
usually provided during the calendar at or near the court-
room and may consist of providing procedural informa-
tion to litigants, making child support calculations,
assisting the parties in resolving child support issues or
making minor adjustments in the custody/visitation
arrangements, or drafting stipulated orders or orders after
hearing. Errors, the existence of multiple cases, and other
procedural anomalies are often uncovered at this time and
are particularly amenable to correction because one or
both parties are present and the judicial officer can take
appropriate action.

When the court asks the facilitator to work with both
parties on some specific issue such as child support, this
should not be referred to as mediation. The term “media-
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tion” implies a degree of confidentiality,'”® whereas the
purpose of the referral is to elicit information for the court
and assist the parties in narrowing their issues if resolution
is not reached. In such an instance, the facilitator should
take steps to protect the rights of the parties and avoid the
appearance that the facilitator is making the decision. The
facilitator should explain to the parties at the outset that
(1) the facilitator is assisting the court; (2) any informa-
tion they reveal may be shared with the judge; (3) the
facilitator does not have any authority to make decisions;
and (4) in the event of disagreement over an issue or out-
come, the parties have the right to be heard by the judge,
who will then make the decision. Furthermore, if the
facilitator is to communicate information to the judicial
officer, the facilitator must present the information in a
way that does not convey any prejudging by the facilita-
tor.® The facilitator must take care that each litigant
understands that it is the litigants’ responsibility to pres-
ent the case, that the facilitator will not be presenting the
case for them. By reviewing with the litigants the issues
that each wants to present, the facilitator can help each lit-
igant make a focused presentation and understand that
the facilitator’s input will be neutral. The facilitator must
maintain neutrality, and the appearance of neutrality,
throughout the process.:®

THE FACILITATOR AS PROGRAM
ADMINISTRATOR

New legislation has given facilitators the duty to ensure
that they and their staff understand and commit to fol-
lowing the canon of the California Code of Judicial Ethics
that prohibits public comment about any pending or
impending proceeding in any court and any nonpublic
comment that might substantially interfere with a fair
trial or hearing.*

The statute providing that there is no attorney-client
relationship formed as a result of facilitator services also
requires “conspicuous” notice that communications
between the litigant and the facilitator are not privi-
leged.”*? The facilitators have discussed adopting their
own ethical guideline to the effect that, despite the lack of
an attorney-client privilege, the facilitator and staff should
protect the privacy of individual parties by not making
unnecessary disclosures of any information provided by a
litigant.

Other topics for guidelines in this area may include
continuing education for the facilitator and staff in order
to maintain competence in the law; proper supervision of
staff so that accurate and appropriate legal information is
consistently provided to the parties; and maintaining a
credible, functioning procedure for the public to bring to
the attention of the facilitator and his or her supervisors
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any complaints of improper practices or behavior by the
facilitator or staff.

THE FACILITATOR AS A COMMUNITY
SERVICE PROVIDER

The facilitator's function as a no-cost direct service
provider parallels that of private, nonprofit community-
based organizations (CBOs). One major difference is that
most legal services providers perform services only for
those who fall within their very low income guidelines,
whereas the facilitator’s services are available to all.

As a means to leverage resources and fill gaps in servic-
es, facilitators have developed many programs in collabo-
ration with CBOs.** This places facilitators at a vital
crossroads where they further two important goals: they
help the courts become more a part of the communities
they serve, and they directly and truly facilitate public
participation in the legal system.*** Nevertheless, as facili-
tators develop community-court collaborations, some
aspects may require careful review in order to maintain
the integrity and neutrality of the court:

m Does the CBO charge fees for services provided at the
court? In counties where more than one CBO provides
certain services, such fees could lead to charges of
favoritism or other impropriety.

m What are the restrictions on receiving services? Will
the collaboration result in an invidious class bias affect-
ing who receives and who is denied needed services? If
services may be denied to a class of litigants who would
otherwise have no access to their legal remedies, can
these services be provided by the facilitator or by some
other CBO? An example of this problem would be
allowing a domestic violence assistance program to use
court facilities to help women obtain domestic vio-
lence restraining orders while providing no services to
the defendants or to men seeking similar protection.

THE FACILITATOR AS AN ACCESS PROGRAM
FOR THE COURT

The Family Law Facilitator Act established the facilitator
program to meet “a compelling state interest in having a
speedy, conflict-reducing system for resolving issues of
child support, spousal support, and health insurance that
is cost-effective and accessible to families that cannot
afford legal representation.”

Family law facilitators have explicitly assumed respon-
sibility for this access function by including it in their eth-
ical guidelines.*s The extent to which a facilitator may
succeed or fail in this role will depend largely on the cul-
ture of the court within which he or she operates. Facili-
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tators who have met together from around the state have
noted the profound influence of local court cultures on
the way their programs operate. Ethical guidelines must
strive to recognize the importance and significance of
these varying cultures and at the same time provide some
uniform guidance. Best practices should be identified to
promote effectiveness and avoid harm when operating a
facilitator program.

One situation in particular has sharply illustrated the
need for such guidelines: a litigant seeking information
about how to disqualify a judicial officer'” or family court
services mediator or asking about challenging a judicial
officer’s decision. Some facilitators have felt pressure to
avoid giving information or to “soft pedal” such informa-
tion. Unless one accepts that “access to justice” applies
only to justice from certain judicial officers or from trial
courts alone, it is clear what the ethical response would be.
California facilitators have under consideration an ethical
guideline that would mandate they provide such informa-
tion in response to a request.

OTHER ISSUES FOR FACILITATORS

A highly controversial issue among facilitators has been
whether a facilitator should practice law in the same court
where he or she is working as a facilitator. What seems to
be a compromised appearance of neutrality to some is a
serious practical problem for others: a number of counties
have populations so small that the facilitator position is
only part-time, and the incumbent must engage in other
work as a matter of survival. Some counties have made
agreements in which one facilitator provides services in
more than one county. Other counties have attempted to
minimize the appearance of impropriety by providing
facilitator services completely outside of the courthouse
setting and by having the facilitator serve as a contractor
rather than as an employee. To many facilitators, these
“answers” merely beg the question. The issue will remain
unresolved until funding for a full-time facilitator is pro-
vided for every county. Such funding would minimize the
effect that radically different social environments, such as
isolated rural communities and teeming urban centers,
otherwise have on the ability of each court to maintain its
neutrality and, therefore, its credibility.

There are other ethical questions as well, such as
whether the facilitator should provide services when a for-
mer client’s opposing party requests them. There is general
agreement that in this circumstance written waivers by
both parties should be sought. Even more problematic is
the case when a facilitator’s former client seeks services, as
assisting a former client may also raise the issue of contin-
uing representation.

These cases should be referred to another facilitator or
a volunteer attorney. Such problems may be particularly
acute in counties with small populations, where the facil-
itator may be one of a very small number of family law
attorneys in a large geographical area.

Another question is whether an attorney who was pre-
viously a facilitator and enters private practice should pro-
vide representation to a party he or she assisted as a
facilitator or to any opposing party. Given that the facili-
tator act provides that there is no attorney-client relation-
ship, theoretically there should be no problem. Moreover,
given that facilitators do not keep records on the litigants
they assist, there may be no way to determine whether or
not services were provided. Best practice would require
full disclosure to all parties of the attorney’s previous facil-
itator status and the possibility that in that role he or she
may have assisted the parties.

FACILITATOR DATA COLLECTION

The California family law facilitators are developing a
unified reporting system for collecting data on their pro-
grams. Volume, demographic, and service delivery data
are required to assess the needs of the pro se population
seeking access to the family law courts. Two data collec-
tion methods have been developed for this purpose.

The first, the SCANTRON method,**® is named for the
automated input system it uses. In collaboration with the
Judicial Council of California, Administrative Office of the
Courts, the Statistics Committee of the California Family
Law Facilitator’s Association developed a uniform data-
reporting form. One form is to be used for each customer
contact and is filled out by the customer and facilitator
staff. At the end of the month, the forms are input into a
database by use of a scanning system.**® The database is
used to generate monthly reports for each participating
county, year-to-date reports, and aggregate reports that
include and tally the data from all participating counties.
Twenty-six counties*® had signed up for SCANTRON
and 21 had begun to use it prior to July 1, 2000. Anoth-
er 12 counties had signed up to use it as of October 2000.

Los Angeles County is developing the second method
of data collection, the ACCESS system.**? At the time of
the client interview, facilitator staff members input vol-
ume, demographic, and service delivery data into the
ACCESS database. Los Angeles County will make this
system available to any of the facilitators who wish to use
it. To date, the data from SCANTRON and ACCESS
have not been combined into a single database for analy-
sis and are therefore reported separately. Combining these
data should be the next step in the facilitator data project.
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The statistics cited in this article are taken primarily
from the SCANTRON data available at the time of writ-
ing.** There are various limitations on this information.
For example, input from the 21 counties came from the
months of March through June 2000. Some counties
responded in March only, some in April only, some only in
May or June, some in combinations of two or three of
these months. Some did not use SCANTRON for the
entire month reported. Several of the larger SCANTRON
counties significantly underreported their volume because
of inexperience with the forms. Therefore, the aggregate
figures are extremely conservative and will tend to under-
estimate facilitator customer volume for these 21 counties.

Nevertheless, given these inconsistencies, the enormity
of facilitator customer volume does begin to become
apparent. The total number of customer contacts derived
from these early reports is 35,688. On average these 21
programs reported approximately 11,605 customers per
month, by which we may make a conservative projection
of 139,805 per year. Data received to date from Los Ange-
les County increase this monthly average by 6,805 cus-
tomers,** which increases the yearly projection to
221,465. The 21 SCANTRON counties and Los Angeles
account for approximately 75 percent of California’s pop-
ulation. Based on population size, the remaining 36 coun-
ties would be expected to add an additional 73,834
customers to the yearly volume, for a statewide estimate of
295,299. As facilitators become more familiar with this
system and reporting is more routine, the quality of this
data will continue to improve. Full reporting is expected
to show a volume of between 300,000 and 400,000 cus-
tomer contacts per year.

Since the preliminary sample size from the 21
SCANTRON counties (35,688) is so large, it would be
expected that the data could provide reliable information
about demographics and service delivery. Complete
reports from Los Angeles were unavailable at the time of
the writing of this article; however, when the data become
available, they will be reported.

A variety of data limitations will be noted throughout
this section. Data were reviewed and sorted by grouping
the 21 SCANTRON counties according to population
size and whether they were urban, rural, or mixed.

FACILITATOR CUSTOMERS

According to the aggregate SCANTRON data, an indi-
vidual seeking assistance from a facilitator is about equal-
ly likely to be male or female. This person would be
between 30 and 39 years of age and have two children. He
or she would most likely be Caucasian, Hispanic, or
African American. The individual would be a high school
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graduate and be employed, reporting a gross monthly
income of under $1,500 per month. Most would have
district-attorney involvement in their cases, and many
would be involved in dissolution proceedings. About half
would never have been to court before; the other half
would have been at least once. This individual would have
been referred to the facilitator by the court clerk’s office,
the District Attorney Family Support Division or the local
child support agency, a judicial officer, or a friend. He or
she would be expected to ask for help with child support,
child custody and/or visitation, starting dissolution pro-
ceedings, or getting a domestic violence restraining order.
The type of assistance provided by the facilitator’s office
would vary among counties depending on various local
factors, including the existence of additional funding by
courts over and above the AB 1058 funding.*

DEMOGRAPHIC DATA
The following sections refer to tables located in the
appendix to this article.™

Age (Table 1)

The largest overall percentage (40.1%) of facilitator cus-
tomers are between the ages of 30 and 39. This was true
in all counties regardless of population size, geographic
region, or type of county (urban, rural, or mixed). The
highest percentages in this age group were reported by the
urban counties and counties with populations of over 1
million, primarily located in Southern California and the
Bay Area.” The second-largest percentage (28.5%) of
customers overall were individuals between the ages of 20
and 29. Counties reporting the highest percentages of 20-
to 29-year-olds were primarily located in Central Califor-
nia, were rural (30.1%), and had populations between
250,000 and 499,000 (30%).

The third-largest percentage (21.9%) of customers
overall were individuals between the ages of 40 and 49.
Counties with populations under 250,000 reported the
highest percentage (approximately 26%) of customers
between 40 and 49 years of age. Only 6.8% of facilitator
customers were over 50 years of age. Counties with pop-
ulations under 100,000 reported the highest percentage
(12%) of customers in this age group.** One of the limi-
tations of these data is presented in the low number of
customers over the age of 50 years. Individuals in this age
group often present issues not covered by AB 1058 fund-
ing. Examples are family law cases in which the children
are no longer minors; where pension or other property
matters from a dissolution remain pending; or where
grandparents are seeking visitation with, or guardianship
of, a minor. It should not be inferred from these data,
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therefore, that there are few unrepresented individuals
over age 50 who need assistance with their family law
matters. The need may be far greater.

Income (Table 2)

Overall, 82% of facilitator customers have a gross month-
ly income of under $2,000. Over 67% of facilitator cus-
tomers have gross monthly incomes of under $1,500.
Over 45% of facilitator customers have gross monthly
incomes of under $1,000, and approximately one-fifth
report gross monthly income of $500 or less.

In Los Angeles County, 77% of the customers report
gross monthly incomes of under $2,000. Approximately
62% of Los Angeles customers report gross monthly in-
comes of under $1,500, 35% have incomes under $1,000,
and 23% report incomes of $500 per month or less.

Rural counties, particularly in Central California, with
populations between 100,000 and 499,000, report the
highest percentages of customers with incomes under
$1,000 per month. Over 50% of facilitator customers in
these counties report incomes that fall within this range.
The highest percentages of monthly incomes of $500 or
less were also reported in these counties.

Only 18% of facilitator customers overall have gross
monthly incomes of over $2,000. The highest percentages
of those reporting gross monthly incomes between $2,000
and $3,000 per month are in urban counties (11.9%) and
counties with populations over 1 million (12.7%), in
both Southern California and the Bay Area. Los Angeles
reports that 15% of its customers are in this income
group. Only 6.8% of customers report gross monthly
incomes of over $3,000. The highest percentages in this
category are reported by counties with populations
between 500,000 and 1 million (7.9%), primarily in the
Bay Area (11.2%) and in Los Angeles County (8%). This
suggests that facilitators in areas where the cost of living is
higher and legal representation is more costly may see
more individuals in this category. Nevertheless, in all but
two Bay Area counties where the cost of living is extreme-
ly high, over 90% of facilitator customers had gross
monthly incomes under $3,000.

For the most part, facilitator customers are not likely
to have income sufficient to afford full-service legal repre-
sentation; however, their incomes may be just high enough
to make them ineligible for assistance from Legal Services
Corporation or IOLTA-funded® legal services programs.

Ethnicity (Table 3)

There appears to be substantial ethnic diversity among
facilitator customers. No ethnic group constitutes a
majority of all facilitator customers. Overall, the largest
percentage of individuals is Caucasian (44.1%), followed

by Hispanic (33.7%) and African American (13.9%).
These three groups account for 91.7% of facilitator cus-
tomers. There are notable differences in the distribution
of these percentages, however.

There was no ethnic majority of customers in any
urban county or county with a population over 500,000.
In urban counties and counties with populations of over
500,000, there was an approximately equal distribution of
Caucasian customers (between 36 and 41%) and Hispan-
ic customers (between 34 and 38%). This was particular-
ly true for Southern California. The highest percentages
of Hispanic customers were reported in these counties.
The next-largest percentages in those counties were
African-American customers (between 15 and 19%). The
remaining percentages were distributed among
Asian/Pacific Islander, Native American/Eskimo, multi-
ethnic, or undefined other.

Data from urban counties with populations over
500,000 are similar in the Bay Area and Southern Cali-
fornia, except that there are slightly larger percentages of
African-American customers (35%) and Asian/Pacific
Islander customers (6%)in the Bay Area. The largest per-
centages of African American and Asian/Pacific Islander
customers were reported in these Bay Area counties. There
are correspondingly smaller percentages of Caucasian cus-
tomers (31%) and Hispanic customers (23%). The
remaining percentages were distributed among Native
American/Eskimo, multiethnic, or undefined other.

Counties with populations between 250,000 and
499,000 reported percentages showing a small Caucasian
majority (52.8%). Rural counties reported a larger Cau-
casian majority (60.2%). In Central California, Caucasian
customers made up about 52% of facilitator customers,
followed by Hispanic customers (36%) and African-
American customers (5%). The remaining percentages
were distributed among Asian/Pacific Islander, Native
American/Eskimo, multiethnic, or undefined other.

In Northern California, a majority of facilitator cus-
tomers are Caucasian (66%). The largest percentage of
Caucasian customers is reported in these counties with
populations under 100,000 (79.8%). The next-largest
groups in Northern California are Hispanic (14%) and
African American (3%). The remaining percentages were
distributed among Asian/Pacific Islander, Native Ameri-
can/Eskimo, multiethnic, or undefined other.

Source of Income (Table 4)

In total, the majority (63.7%) of facilitator customers are
employed. Highest employment figures are found in urban
counties (69%) and counties with populations over 1 mil-
lion (68.9%). Lowest employment (54.5%) and highest
unemployment (approximately 24%) were found in rural



California’s Family Law Facilitator Program

counties and counties with populations between 250,000
and 499,000 respectively. These counties were located
primarily in Central California.**® Nevertheless, in all but
three rural counties with populations under 100,000, the
majority of facilitator customers reported they were cur-
rently employed. Overall, approximately one-fifth (19.7%)
of facilitator customers are unemployed. Only 2.1%
report they receive unemployment benefits, and only
8.9% report public assistance. Urban counties (5.3%) and
counties with populations of over 1 million (6.1%) report
the smallest percentages of customers receiving public
assistance. These percentages are about equal in Southern
California and the Bay Area.’™* Rural counties (12.8%)
and counties with populations between 100,000 and
249,999 (12.7%) report the largest percentages of cus-
tomers receiving public assistance. These percentages are
about equal in Central and Northern California.* Facili-
tator customers also received income from various
sources, such as retirement (1.3%), disability or workers’
compensation (7.6%), family or friends (3.9%), or child
or spousal support (4.1%), or were students (4.4%).

Children (Table 5)

Overall, most people were likely to have one or two minor
children. The largest percentage (30.2%) report having
two children and 22.8% report one child. Another 24%
had three or more children. Only 9.4% of facilitator cus-
tomers report having four or more.

The number of children appears related to population
size and urbanization. The largest percentages of cus-
tomers with only one child were reported in urban coun-
ties (36%) and counties with populations over 1 million
(35.2%). The largest percentages of customers reporting
four or more children were in rural counties (10.6%) and
counties with populations under 100,000 (13.2%).

Education (Table 7)

Most facilitator customers reported graduating from high
school (84.6%). Many (41.4%) had some college but did
not have a college degree. Overall, 10.4% of the cus-
tomers had completed college and 2.4% had some gradu-
ate-level education. There was not much variance among
the groups.

One limitation of the data applies here: There is no
way to control for the functional educational level report-
ed by the customer. Some litigants have had schooling in
a foreign country and may be unable to read or write in
English. Moreover, all facilitators have encountered func-
tional illiteracy in individuals with high school diplomas.
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Gender (Table 8)

In the aggregate, the facilitators see approximately the
same percentage of men (49%) and women (51%). The
data seem to suggest that when the facilitator customer is
female, child support is more likely to be sought through
a dissolution case; whereas when the customer is male, the
child support issue is more likely to be found within a
local child support agency case. This variance may be the
result of population demographics, issues related to AB
1058 funding limitations, or factors yet to be determined.

Case Types and Hearings (Tables 6 and 8)

The district attorney is in some way involved in the cases
of the majority of facilitator customers (51% report a
public IV-D case). Many (40.5%) are involved in an
action for dissolution or legal separation; 9.9% are
involved in actions under the Uniform Parentage Act,'*
and 7.5% are involved in cases filed under the Domestic
Violence Prevention Act. Los Angeles reports that 73% of
facilitator customers are involved in a Title IV-D case;
28% have an action for dissolution, 1% have a Uniform
Parentage Act case, and 2% have cases filed under the
Domestic Violence Prevention Act.

Statewide, 17.4% of facilitator customers are involved
in more than one case. Urban counties report that 20.5%
of customers have more than one case; counties with pop-
ulations over 1 million report that 19.4% have more than
one case; counties with populations under 100,000 report
that 29.7% have multiple cases.

Approximately 48% of facilitator customers have been
to court for at least one hearing regarding their family law
matters. Of those, 28% have been at least twice and 17%
have had three or more hearings. Counties with popula-
tions under 249,999 report the highest percentages of
customers who have had six or more hearings.

FACILITATOR SERVICE DELIVERY

Assistance Requested by Customer (Table 9)

The largest percentage of facilitator customers were request-
ing assistance with child support, spousal support, and
support-related issues. Child support, spousal support, and
related issues include motions concerning driver’s licenses,
arrears, and wage assignments. Some 55% of customers
requested assistance with such child support-related
issues. Only 6.3% were requesting help with spousal sup-
port issues; 46.2% were requesting assistance with issues
of child custody and visitation. Nearly 24% asked for help
with a divorce, 5.4% for help in establishing paternity,
10.1% with preparing responsive pleadings to papers with
which they had been served, and 10.3% with help related
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to domestic violence issues. The need for assistance in
both setting child support and making custody/visitation
arrangements for the children is clearly expressed in the
data. One of the data’s limitations, however, is that with-
out further statistical study, it is unclear how many of
those asking for assistance with child support also needed
assistance with custody/visitation. The link between these
issues is nevertheless guaranteed by the fact that the Cali-
fornia child support guideline algorithm includes time
spent with the child as a factor in setting child support.

Help Actually Provided by Facilitator (Table 10)

Facilitators are not necessarily able to provide the assis-
tance requested by a facilitator customer, especially if the
program is limited to funding under AB 1058. As a result,
most assistance provided by facilitators was related to
child support (63.7%), child-care expenses (1.7%), health
insurance (5%), spousal support (11.6%), and support
arrears (10.8%). Another 24% addressed custody/visita-
tion issues only insofar as was necessary to calculate child
support. Approximately 38% addressed other issues
unspecified in the data. These would be cases where refer-
rals were made to other sources capable of dealing with
non—-AB 1058 issues or where counties have supplement-
ed funding to allow facilitator assistance with such issues.

Types of Services (Tables 11-14)

Forms Assistance (Table 11). Assistance with forms was
provided by facilitators in about 43% of total customer
contacts. In Los Angeles County, 47% of facilitator cus-
tomers received help in preparing forms. It is the second
most common assistance provided by the facilitators. The
most common is giving procedural information. As would
be expected, most forms were related to child support.
About half of those receiving forms assistance needed help
with forms required to place a motion onto the court’s cal-
endar (49.7%). About 32% received help with fee waiver
forms, 33.5% with income and expense declarations.
Additionally, 18.1% needed assistance with an initial
pleading to start a dissolution, legal separation, or pater-
nity case. Assistance with responsive pleadings was
required by 13.4%, ex parte applications by 8.4%, and
completion of judgments by 8%. The other forms with
which facilitators provided assistance were license revoca-
tion review motions, stipulations and orders, orders after
hearings, and wage assignments. There were 25.6% of
unspecified other types of forms, which may be related to
non—AB 1058 issues.

Courtroom Assistance (Table 12). Some of the facilitators
provide assistance either inside the courtroom or by tak-
ing referrals immediately from the courtroom. The most

common form of courtroom assistance these facilitators
provide is giving the litigant procedural information
(49.3%). Facilitators also review cases for readiness for
hearing (44.5%), interview the litigants (37%), write
orders after hearing (31.4%), and do support calculations
(16.3%). What the data indicate is that courtroom assis-
tance usually involves interviewing litigants, assessing
cases for readiness for hearing, working up support calcu-
lations, providing the litigant with procedural informa-
tion, and preparing orders after hearing. Some courtroom
assistance may also include financial mediations and
preparation of stipulations, providing educational materi-
als, and referrals.

Telephone Assistance (Table 13). Most telephone assis-
tance provided by facilitators gives customers general
information about the court or the facilitator’s program
(66.9%). Information about court procedures is also
given over the telephone (29.9%), and appointments for
further assistance are made (21.7%). Some counties pro-
vide referrals and support calculations over the phone. In
Los Angeles County, 40.5% of telephone assistance pro-
vided the customer with general information about the
court, 28.7% provided information about court procedures,
20.7% made appointments for further assistance, and
8.8% provided referrals.

Other In-Office Assistance (Table 14). Providing cus-
tomers with information about court procedures is the
number-one in-office service provided by facilitators
(85.1%). This is also the largest category of service pro-
vided overall to facilitator customers, accounting for the
majority (52%) of total customer contacts. When com-
bined with courtroom and telephone assistance, providing
procedural information to customers accounts for 63% of
all customer contacts. This underscores the role of the
facilitator as a educator of the public on court procedure.

The second most common in-office service is review of
documents presented to the facilitator by the customer
(62.6%). Documents may be numerous pages of plead-
ings and orders from multiple cases or pleadings that the
customer has prepared on his or her own and wishes the
facilitator to check for sufficiency. Other services include
support calculations or calculation of arrearages (22.4%),
support mediations and preparation of stipulations (3%),
educational literature or videos (11.2%), and referrals
(13.4%).

Time (Table 15)

The majority of customer contacts take facilitators under
30 minutes (76.1%). Another 13.4% take between 30
minutes and an hour, and only 10.5% take over 1 hour.
Not surprisingly, the time per contact is related to the
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service delivery mode being used by the facilitator: one-
on-one attention takes more facilitator time than infor-
mational workshops on common forms or giving a simple
procedural instruction, for example.

Referrals (Table 16)

Referrals to the facilitator’s office come from the clerk’s
office (24.6%), the District Attorney Family Support
Division or local child support agency (22.3%), judicial
officers (10.1%), friends (15.3%), family court services
(8.5%), and unspecified sources (18.6%).

PLANNING FOR THE FUTURE

Lacking meaningful access to the court system, many cur-
rent pro se litigants previously “solved” their family law
issues outside the court system. If they could not access
the system, they simply avoided it. Programs to establish
and enforce child support have brought many poverty-
level and “working poor” litigants into the family law sys-
tem; increased access to domestic violence restraining
orders has brought many more.

Fundamental to these programs is the recognition by
the courts of the societal value of equal access to justice
and not merely equal justice for those who can afford it.
When setting goals and formulating strategic plans, courts
have emphasized programs designed to increase access and
assist litigants. Facilitators see daily the positive responses of
parents who find that the system can be used to assist them
and is not there simply to extract something from them or
to be used punitively against them. The court itself also
benefits from pro se programs, not just in its day-to-day
operations, but in its community relations as well.

Our legal system, as it has evolved, is designed to oper-
ate with intermediaries between the court and the liti-
gant—the lawyers. Lawyers present cases to the court in a
condition ready for resolution; they marshal the facts and
provide the applicable law; they ensure that notice and an
opportunity to be heard have been given; and they argue
the legally cognizable issues to the court.:* After a decision
is rendered, they draft written orders or judgments to
memorialize the court’s rulings. Ideally, all litigants would
have lawyers to help maintain docket control and preserve
the impartiality of the court.

Unfortunately, that is not a reasonably foreseeable pos-
sibility: the court of the 21st century is simply not going
to have the same physiognomy as the court of the 20th
century. Changes are needed to meet the challenge of
increasing numbers of pro se litigants. The facilitator pro-
grams have given us some direction in how this might be
accomplished.

In developing a facilitator program, one must keep in
mind the enormous variance in the demographics of the
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California courts. California has 58 counties. One has a
population of fewer than 1,500; another, over 9 million.
The model set out below is most applicable to large urban
areas; however, many of the ideas may also be useful to
those in other settings as they develop programs to meet
the needs of their own courts and communities.

The development of up-to-date computer, software,
and information systems technology is of enormous
importance to court-based pro se assistance. The creation
of interactive automated assistance in preparation of
forms, electronic filing capacity, and resource kiosks in
courthouses that assist pro se litigants in accessing com-
munity services all serve to increase access to justice for
pro ses. In addition, the ability of the court to access its
own records, maintain electronic files, sort and organize
information relating to families within the system, and
generate its own written court orders all serve to increase
the ability of the court to effectively manage a large pro se
litigant caseload. The ongoing effort to modernize in
these ways is central to the creation of a model facilitator
program.

The authors propose that facilitator programs should
be expanded and further integrated into the fabric of the
court to provide assistance in four areas:

1. In-courtroom assistance to the court, including draft-
ing stipulations, orders after hearing, and judgments in
pro se cases

2. Assisting pro se access to the court

3. Legal research: Case workup and research prior to
hearing and research and assistance to the court after
hearing when necessary in all cases

4. Program administration and outreach

Ideally, each facilitator would serve in only one of these
capacities at any given time and would rotate among them
on some regular basis. The facilitator program should be
a viable career track in order to retain capable and experi-
enced facilitator attorneys and support staff.'*

IN-COURTROOM ASSISTANCE TO

THE COURT

Entry-level facilitator attorney trainees**® should have a
minimum of two years’ family law litigation®>” experience
prior to application and would begin service in the in-
courtroom assistance segment of the program. Working
under the supervision of an experienced facilitator, the
attorney would assist the court as needed by drafting stip-
ulations, orders after hearing, and judgments. This also
would be a valuable training ground for law student
interns. Entry-level facilitators would gain additional
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experience on how to best organize materials for clear and
effective presentation to the court—skills that will be use-
ful in educating pro se litigants when the facilitator moves
to the access portion of the program.

ASSISTING PRO SE ACCESS TO THE COURT
The attorney would next move to the access component of
the program. This component would be staffed by at least
one highly experienced family law attorney-supervisor;
paralegals and clerks, assisted by volunteer attorneys and
law student interns, would operate under guidelines such
as those previously discussed. The program would also
serve as a training ground and mentoring program for
less-experienced attorneys and law students in exchange
for volunteer services. Training would emphasize issue-
spotting, jurisdictional problems, procedural problems,
correct use of forms, and what constitutes competent
assistance to the litigant.

Access programs should continue to be open to all pro
se litigants with no income qualification test. An unassist-
ed pro se litigant creates docket control and impartiality
problems for the court regardless of income.

LEGAL RESEARCH

Research attorneys are a valuable asset to a judge, espe-
cially where they are assigned on a one-on-one basis. In
pro se cases, few motions or trial briefs will come with
attached memoranda of law. Facilitator research attorneys
could review files, clarify the issues, direct the court to the
supporting facts in the declarations, and provide the
applicable law. Even pro se cases can present complex legal
issues, and necessary in-depth research could be done
prior to hearing. The assistance of the research attorney,
however, should not be limited to pro se cases, but should
be available to the court in all family law cases. Providing
research assistance on all cases will increase the breadth of
the facilitator’s knowledge of family law and, again, will be
valuable to the facilitator on return to the access portion
of the program.

PROGRAM ADMINISTRATION

Attorneys usually come to the court with little or no back-
ground in administration or management. Working with-
in a court structure is very different from almost all other
legal environments. Training in administration and man-
agement must be ongoing throughout the facilitator’s
employment at the court. By the time the facilitator has
completed the first full rotation, he or she should have
participated in numerous in-house training programs.
Because facilitators must function as an integral part of
the court, candidates for supervisory positions should be

selected on the basis of their management skills as well as
their legal and professional skills. Ultimately, the program
manager or director must have an accurate perspective on
how the program fits into the framework of the court as a
whole and must be prepared to participate in court
administrative duties.

Program administrators are key to making the system
work better for unrepresented litigants: they can assist the
court in making systemic changes designed to make the
system more accessible to the public. For example, admin-
istrators should provide suggestions for local family law
rules, assist in developing methods of obtaining testimo-
ny in less intimidating ways, and assist in expanding court
services to evenings and weekends so they are more acces-
sible to working litigants. Fresno County has developed a
facilitator’s Office on Wheels that travels to outlying com-
munities on certain days of the week.

Facilitators have the ability to be a force for positive
change in the court’s relationship to the community it
serves. The facilitator’s office should be a resource through
which the community can access family-related services
and provide outreach and develop ties to community-
based organizations that provide services to families. Such
ties will help improve the community’s understanding of
the courts and assist in development of therapeutic court
models. Facilitators should also coordinate services with
local traditional legal assistance groups to maximize their
resources.

A number of California facilitators have developed
prison outreach programs to educate inmates who have
parental responsibilities, assisting them with obtaining sus-
pensions of their support orders during incarceration and
with preparing to meet their obligations after release. s

Facilitators are in a particularly good position to assist
the schools in development of curricula that will prepare
students for adult life by teaching practical, applied due
process of law, how the courts function, and how to access
the court system. Programs should be developed to edu-
cate students about law and the family, parental rights
regarding custody and visitation with their children, and
obligations of support.

Finally, facilitators can assist in opening a dialogue
with other court-based legal assistance groups and those
planning to establish such groups at other courts through-
out the country. The ideas presented in this article are not
necessarily the entire solution to the pro se problem fac-
ing the courts in the 21st century, but they show what one
state has accomplished thus far and can form the basis of
that dialogue.
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1. See Robert B. Yegge, Divorce Litigants Without Lawyers,
28 Fam. L.Q. 408-10 (1994).

2. Known in California as “dissolutions of marriage.” See
CaL. Fam. CopEe 88 2000-2129, 2300-2406 (West 1994
& Supp. 2000).

3. The term “pro se,” meaning “for oneself,” refers to self-
represented litigants. California uses the term “pro per.”

4. See Maggie Vincent, Note, Mandatory Mediation of
Custody Disputes: Criticism, Legislation, and Support, 20
VT. L. Rev. 280 (1995).

5. Based on San Diego County Superior Court data. The
variation in pro se cases from court to court within the
county is also interesting. The family court in downtown
San Diego is close to the offices of many attorneys; the
percentage of self-represented litigants in that court has
been comparatively low. Recently, San Diego has begun to
require filing in a “district” (the boundaries approximate
those of the former municipal court districts) where at
least one of the litigants lives. The downtown family court
is experiencing an overall decrease in number of cases
filed; however, a larger percentage of those cases may now
be self-represented.

6. See Vincent, supra note 4; see also Gillian K. Hadfield,
The Price of Law: How the Market for Lawyers Distorts the
Justice System, 98 MicH. L. Rev. 954, 957 (2000).

7. See Paul R. Tremblay, Acting “A Very Moral Type of God”:
Triage Among Poor Clients, 67 FORDHAM L. REev. 2475
(1999); see also Access TO JusTICE WORKING GROUP,
STATE BAR OF CALIFORNIA, AND JUSTICE FOR ALL (1996)
(estimating that an additional $250 to $300 million (in
1993 dollars) would be required to fill the gap between
the 1993 level of funding (about $100 million) and the
amount required to provide justice to almost 6 million
poor people in California).

8. The conference was co-sponsored by 10 different enti-
ties and involved close to 100 individual participants.
Avrticles relating to the conference theme and recommen-
dations growing out of the conference meetings were sub-
sequently published as Conference on the Delivery of Legal
Services to Low-Income Persons: Professional and Ethical
Issues, 67 FORDHAM L. Rev. 1713 (1999). This special
issue is a valuable compendium and overview of the pro-
grams, issues, and recommended solutions at that time.
The California family law facilitator program had been
operating for only about one year; some counties had not
yet appointed facilitators. The conference participants
mention the program only in passing. The conference
addressed several considerations distinctive to providing
services to low-income persons. These considerations were:
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(1) [L]ow-income persons generally cannot afford a
lawyer;

(2) [Clonsequently, to the extent that legal assis-
tance is available to them, it is likely to be funded
by a third party (e.g., a government entity, a private
foundation or other private contributors, or a pri-
vate lawyer or law firm);

(3) [B]ecause of the limited availability of outside
funding, the demand for legal assistance will far
exceed the supply of lawyers available to serve indi-
viduals who cannot afford to pay; and

(4) [1]n the absence of adequate legal resources,
some low-income persons may seek assistance from
(a) other institutions and agencies, including per-
sonnel of the courts or administrative agencies in
which they appear; or (b) representatives of the
social service agencies from which they may seek
assistance with respect to nonlegal problems that
are related to their legal problems.

Bruce A. Green, Foreword, Rationing Lawyers: Ethical and
Professional Issues in the Delivery of Legal Services to Low-
Income Clients, 67 FORDHAM L. Rev. 1716 (1999).

9. Michael Millemann et al., Rethinking the Full-Service
Legal Representational Model: A Maryland Experiment, 30
CLEARINGHOUSE REv. 1180 (1997). Professor Millemann
is director of the Clinical Law Program at the University
of Maryland School of Law and was a member of the
Working Group on Limited Legal Assistance at the Ford-
ham conference. Co-author Nathalie Gilfrich is director
of the Family Law Assisted Pro Se Project; co-author
Richard Granat was a consultant on the project. The
Maryland project was developed “to help pro se litigants
protect basic rights, to identify the types of cases in which
the assisted pro se approach might work, and to give [the
school’s law] students experiences with alternative repre-
sentational models.”

10. Id.
11. 1d.

12. AB 1058, 1996 Cal. Stat. 957, § 9 (codified as
amended at CaL. Fam. Cope §§ 10000-10015 (West
Supp. 2000)).

13. CaL. Fam. CoDE § 10002.
14. 1d.

15. The act speaks of services to “parents,” “litigants,” and
“parties.” See id. 8§ 10004-10005. Section 10008 states
that “[i]n cases in which the services of the district attor-
ney are provided pursuant to Section 11475.1 of the Wel-
fare and Institutions Code, either parent may utilize the
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services of the family law facilitator that are specified in
Section 10004.” Id. § 10008(b).

16. Id. § 10013.
17. 1d.
18. See id. § 10004.

19. See id. § 10003. The lack of an income test was con-
troversial early in the program. Many feared that litigants
who could afford to hire their own counsel would use the
program. As shown in the demographics portion of this
article, these fears have proved to be unfounded. Most of
the very few higher-income litigants seeking facilitator
assistance learn that self-representation is inadvisable.
Some come to ask whether they need an attorney and, if
so, how to go about finding one. The services facilitators
provide simply cannot meet the needs of litigants with
even moderate assets.

The lack of an income test has also gone far to elimi-
nate resentment and complaints about court access by
working litigants, who, although employed, may actually
have fewer expendable dollars than litigants on public
assistance.

20. See infra Appendix, Table 2 (Facilitator Customers, by
Monthly Income) and Table 4 (Facilitator Customers, by
Source of Income). Also unable to afford traditional legal
services are litigants whose incomes are well above pover-
ty guidelines but who have expended all their resources
and are in debt to attorneys for previous services. In some
cases these litigants are referred to the facilitator’s office by
attorneys who seek to be relieved of the burden of provid-
ing services for which they may never receive payment.

21. See CAL. Fam. CopEe 8§ 20010-20026, 20030-20043
(West 1994).

22. 1d. § 20010.
23. 1d. § 20012.
24. See id. §§ 20010, 20012.

25. Section 20012 of the Family Code provides that the
duties of the family law evaluator “may include, but are
not limited to,” the following:

(a) Requiring litigants in actions which involve tempo-
rary child support, temporary spousal support, and tem-
porary maintenance of health insurance in which at least
one litigant is unrepresented, to meet with the Family
Law Evaluator prior to the support hearing.

(b) Preparing support schedules based on standardized
formulae accessed through existing up-to-date computer
technology.

(c) Drafting stipulations to include all issues agreed to by
the parties.

(d) Prior to, or at, any hearing pursuant to this chapter,
reviewing the paperwork by the court, advising the judge
whether or not the matter is ready to proceed, and mak-
ing a recommendation to the court regarding child sup-
port, spousal support, and health insurance.

(e) Assisting the clerk in maintaining records.

() Preparing a formal order consistent with the court’s
announced oral order, unless one of the parties is repre-
sented by an attorney.

(g) Assisting the court with research and any other
responsibilities which will enable the court to be respon-
sive to the litigants’ needs.

Id. § 20012.
26. 1d. § 20026(a)(2).

27. Judith Whitmer Kozloski, Report of the Presiding
Judge: Rita Mah and the San Mateo Family Law Pilot Pro-
ject, 34 DockeT 8 (1998).

28. Id.

29. Conversations with Rita Mah, Family Law Facilitator,
San Mateo, California (July 2000).

30. CAL. Fam. CopEe § 20031.

31. 1d. 8 20034(a).

32. See id. 8§ 20034(a), 20034(c)(1).

33. Section 20034(c) suggests the following duties:

(1) Meeting with litigants to mediate issues of child sup-
port, spousal support, and maintenance of health insur-
ance. Actions in which one or both of the parties are
unrepresented by counsel shall have priority.

(2) Preparing support schedules based on statutory guide-
lines accessed through existing up-to-date computer tech-
nology.

(3) Drafting stipulations to include all issues agreed to by
the parties, which may include issues other than those
specified in Section 20031.

(4) If the parties are unable to resolve issues with the
assistance of the Attorney-Mediator, prior to or at the
hearing, and at the request of the court, the Attorney-
Mediator shall review the paperwork, examine docu-
ments, prepare support schedules, and advise the judge
whether or not the matter is ready to proceed.

(5) Assisting the clerk in maintaining records.

(6) Preparing formal orders consistent with the court’s
announced order in cases where both parties are unrepre-
sented.



California’s Family Law Facilitator Program

(7) Serving as a special master to hearing proceedings and
making findings to the court unless he or she has served
as a mediator in that case.

(8) Assisting the court with research and any other
responsibilities which will enable the court to be respon-
sive to the litigants’ needs.

(9) Developing programs for bar and community out-
reach through day and evening programs, videotapes, and
other innovative means that will assist unrepresented and
financially disadvantaged litigants in gaining meaningful
access to Family Court. These programs shall specifically
include information concerning underutilized legislation,
such as expedited temporary support orders ..., modifi-
cation of support orders ... and preexisting, court-
sponsored programs, such as supervised visitation and
appointment of attorneys for children.

Id. § 20034(c)(1)—(9).
34. 1d. § 20034(c).
35. 1d. § 20034(b).

36. CAL. Fam. CopEe 8§ 2000-2406 (West 1994 & Supp.
2000).

37. 1d. 8§ 7600-7730.
38. Id. 88 6200-6390.

39. Records of the Superior Court of California, County
of Santa Clara.

40. See Child Support Enforcement Act, 42 U.S.C. 88
651-669 (1994 & Supp. 111 1997).

41. Because the word “client” implies representation, all
the facilitator programs have adopted some other term to
refer to the persons for whom they provide services, such
as “customers,” “litigants,” “parties,” or “consumers.”
Santa Clara County uses the term “customers”; however,
for purposes of clarity and comparison, the term “liti-
gants” is used throughout this article.

42. Information provided by attorney Connie Jimenez,
Facilitator, Santa Clara County.

43. The Dispute Resolution Programs Act was passed in
1986. See 1986 Cal. Stat. 1313 (codified as amended at
CAL. Bus. & Pror. CoDE 88 465-471.5 (West 1990 &
Supp. 2000)). The act permits counties (not courts) to
add between $1 and $8 to their civil court filing fees for
the purpose of supporting community dispute resolution
programs. The money goes into a pot that each county
distributes in the form of matching grants to local com-
munity and government entities that provide dispute res-
olution services for no fee or on a sliding fee scale.
Participation in the funded dispute resolution programs
must be voluntary.
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44. Attorney Katherine Yavenditti, certified by the Board
of Legal Specialization, State Bar of California.

45. Barbara Funkenstein.

46. Conversations with Barbara Funkenstein, Attorney,
SDVLP, San Diego (July 2000). In addition, one of the
authors, Frances Harrison, worked as a volunteer early in
this program, which was called the Family Law Access
Project.

47. Conversations with Katherine Yavenditti, Attorney,
SDVLP, San Diego (July 2000).

48. The experience of the SDVLP was of great value to
the facilitator program. For example, the SDVLP helped
identify the characteristics of the target population and
showed that there was a large, low-income, frequently
non-English-speaking population in need of services.

49. Irate litigants asked, “Why is the court giving my
[husband/wife] a free attorney, and why won't they give
me one?” The “working-poor” litigants questioned why
someone on public assistance received help from the court
when the working litigant, also unable to afford an attor-
ney, did not.

50. Hon. Julia Spain, History of the Volunteer Legal Ser-
vices Corporation—Heart of the Bar (1996) (unpub-
lished paper on file with the Alameda County Bar Ass'n).

51. Personal communication of author Deborah Chase
with Marina Jimenez, Legal Assistant, VLSC, Oakland,
California (June 2000).

52. See CAL. Fam. CopEe § 10004 (West Supp. 2000).

53. Assembly Bill 1058 contained the legislation eventu-
ally codified as the Family Law Facilitator Act. See 1996
Cal. Stat. 957, 8 9 (codified as amended at CAL. Fam.
CopE 88 10000-10015 (West Supp. 2000)). The bill
enacted California’s child support enforcement system in
compliance with Title I\V-D of the federal Social Security
Act, 42 U.S.C. §8 651-669 (1994 & Supp. I11 1997).

54. CaL. Fam. Cope § 10001(4)(b).
55. 1d. § 10004.
56. 1d. § 10005.
57. 1d. § 10011.

58. See Child Support Enforcement Act, 42 U.S.C. 88
651-669.

59. CAL. Fam. CopE § 10004.
60. CAL. Fam. CopE § 10005.
61. Attorney Gay Conroy of Ventura County.

62. Statewide, a total of 50 full-time-equivalent (FTE)
facilitator positions exists. Not all counties have a full-time
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facilitator; some have more than one. Some counties share
a facilitator with another county or counties; some coun-
ties have one or more part-time facilitators. The total
number of facilitators (persons) is 69.

63. CaL. Fam. CobEe § 10002.

64. JubiciAL CouNciL OF CALIFORNIA, CALIFORNIA'S CHILD
SUPPORT COMMISSIONER SYSTEM: AN EVALUATION OF THE
FIRST Two YEARS OF THE PROGRAM 33-34 (May 2000).

65. Id. at 34-35.

66. The 1998 statistics for San Diego County family law
cases (excluding district-attorney-established or —enforced
child support cases) show that 72 percent of the filings were
made by self-represented petitioners. There is no meaning-
ful data regarding self-represented respondents; however, it
is readily observable that most cases filed by self-represented
petitioners also have self-represented respondents. In addi-
tion, the great majority of respondents in district-attorney-
established or -enforced child support cases are not
represented by an attorney. (Statistics are available from the
Superior Court of California, County of San Diego.)

67. Bruce D. Sales et al., Is Self-Representation a Reasonable
Alternative to Attorney Representation in Divorce Cases?, 37
ST. Louis U. L.J. 564 (1993).

68. Ralph C. Cavanagh & Deborah L. Rhode, Project,
The Unauthorized Practice of Law and Pro Se Divorce: An
Empirical Analysis, 86 YALE L.J. 161 n.225 (1976).

69. Margaret Martin Barry, Accessing Justice: Are Pro Se
Clinics a Reasonable Response to the Lack of Pro Bono Legal
Services and Should Law School Clinics Conduct Them?, 67
FOrRDHAM L. Rev. 1884 n.31 (1999).

70. Sales et al., supra note 67, at 563.
71. Barry, supra note 69, at 1891-94.
72. Information on service delivery by county may be

found on the California Courts Web site at www.
courtinfo.ca.gov/programs/community/.

73. 1d.

74. See California Courts Web site at www.courtinfo.
ca.gov/cgi-bin/forms.cgi for a listing.

75. Professor Millemann concluded from his work on the
Maryland project that an assisted pro se’s success depends
heavily on the use of simplified pleading forms:

The law students would have been unable to help many
pro se litigants if the parties had been required to prepare
and file traditional pleadings. With limited help, most lit-
igants understood and properly completed the check-the-
box forms that were relevant in their cases.

Millemann et al., supra note 9, at 1182.

76. Reifler v. Superior Court, 114 Cal. Rptr. 356 (Cal. Ct.
App. 1974).

77. The Maryland project litigants often did not effec-
tively handle court hearings in which production of doc-
uments and testimony of witnesses were required. “It
quickly became apparent to most students that the hear-
ings themselves served little purpose.” Millemann et al.,
supra note 9, at 1184 n.4.

78. CALIFORNIA DEP'T OF FINANCE, INTERIM COUNTY
POPULATION PROJECTIONS (1997).

79. Certified by the State Bar of California, Board of
Legal Specialization.

80. For a discussion of “diagnostic interviews,” see infra
text accompanying notes 91-93 and 123.

81. See id.

82. Population figures as of January 1, 2000, are available
on the San Diego Association of Governments (SANDAG)
Web site. See www.sandag.cog.ca.us/data_services/estimates/
dof_estimates.pdf (estimating San Diego County’s popu-
lation to be 2,911,468).

83. JubiciaL CouNciL oF CALIFORNIA, supra note 64, at
39, 49-50, 56; conversations with San Diego County
commissioners and judges.

84. Situating the facilitator assistance centers inside court-
houses has greatly enhanced the facilitator’s ability to pro-
vide services to litigants and to the court.

85. The full text of the San Diego County disclosure
form, based on the Judicial Council-approved disclosure
form, is as follows:

The Family Law Facilitator is available to help both par-
ents and all other parties who have questions about fam-
ily law issues, including child support, spousal support,
and health insurance and the availability of community
resources to help families. The Family Law Facilitator can
help you in preparing your own forms and can give you
general information. The Family Law Facilitator cannot
go with you to court.

The Family Law Facilitator ISNOT YOUR LAWYER
but is a neutral person who does not represent any parent
or party. There is no attorney-client relationship between
you and the Family Law Facilitator.

The Family Law Facilitator may provide information
and services to the other party in your case.

Communications between you and the Family Law
Facilitator are not confidential. You should consult with
your own attorney if you want personalized advice or
strategy, to have a confidential conversation, or to be rep-
resented by an attorney in court.

The Family Law Facilitator is not responsible for the
outcome of your case.
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[The following is taken only from San Diego County’s
version:]

Many family law matters involve complex and valuable
legal rights. You should consult with an attorney before
attempting to use assisted self-help. Some rights cannot
be adequately protected without the assistance of an
attorney. To find out how to hire an attorney, and/or to
obtain a free one-half-hour consultation with a Family
Law Attorney, call the Lawyer Referral and Information
Service of the San Diego County Bar Association at (619)
231-8585 or in North County at (760) 758-4755.

I have read this Disclosure or have had it read to me.
I understand this document.
[Date]
[Name] [Signature]

I have translated or read the statement to the person
requesting services.
[Date]
[Name] [Signature]

86. Id.

87. In a large county such as San Diego, the litigant’s
name may not be sufficient to locate the correct file.

88. See CAL. Fam. CobpEe § 20034(a) (West 1994).
89. See supra note 2.

90. Facilitators do not recommend specific attorneys.
They give litigants information about the Lawyer’s Refer-
ral and Information Service of the San Diego County Bar
Association and the volunteer facilitator attorneys. They
discuss the attorneys’ education, experience, and usual
retainer and hourly fees for retained cases; the types of
family law cases they handle; and whether or not they will
do partial representation in an “unbundled” case.

91. Millemann et al., supra note 9, at 1180; see also Mary
Helen McNeal, Having One Oar or Being Without a Boat:
Reflections on the Fordham Recommendations on Limited
Legal Assistance, 67 FOrRDHAM L. Rev. 2620 (1999). A
diagnostic interview is also required under the recom-
mendations of the Conference on the Delivery of Legal Ser-
vices to Low-Income Persons, 67 FORDHAM L. Rev. 1777
(1999) (Recommendation 60(b)).

92. Millemann, et al., supra note 9, at 1182.
93. 1d.

94. Other researchers have found that numbers of partic-
ipants must be limited for the clinics to be effective. See
Barry, supra note 69, at 1897 n.107. Dissolutions with
children are more complex and require more forms than
dissolutions without children. A higher number of liti-
gants probably could be handled in a clinic on dissolu-
tions without children. A clinic on dissolutions with
children would be better with fewer litigants.
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95. A chart showing the steps to a divorce (by default,
uncontested, or contested) helps the litigant understand
the process and mark his or her progress. Litigants need
assurance that the facilitator will assist them at each step.
A University of Florida study found that when litigants
are given instruction but no additional assistance, fewer
than half succeed in getting a divorce. See Elizabeth
McCulloch, Let Me Show You How: Pro Se Divorce Courses
and Client Power, 48 FLA. L. Rev. 488-89 (1996).

96. Facilitators have found that forms prepared and filed
on the same day are more likely to be correct and com-
plete. Often, when litigants take forms home, they lose
them, forget instructions, and make errors. Litigants
sometimes find the entire process so daunting that they
simply give up in frustration only to return months later
to try again. Similar reactions have been reported else-
where. See id. at 483.

97. California family law courts often use noticed motions
and orders to show cause interchangeably, although some
courts have a preference for one or the other. San Diego
prefers the use of orders to show cause; however, for con-
sistency, all are referred to as “motions” here.

98. Jessica Pearson, Court Services: Meeting the Needs of
Twenty-first Century Families, 33 Fam. L.Q. 620 (1999);
Donald B. King, Is Justice Served by More People Repre-
senting Themselves in Court?, 33 FAM. & CONCILIATION
C7s. Rev. 163 (1995).

99. See Veronica S. McBeth, Judicial Outreach Initiatives,
62 AB. L. Rev. 1379 (1999); see also CaL. R. CT.
6.700(a), which mandates that “[t]rial courts shall man-
age their budgets in a manner that is both responsive to
local needs and ensures equal access to justice.”

100. See Russell Engler, And Justice for All: Revisiting the
Roles of the Judges, Mediators, and Clerks, 67 FORDHAM L.
REev. 1987-2070 (1999).

101. Id. at 2070.

102. See generally Conference, supra note 8, at 1713-2791.
103. Engler, supra note 100; see id.

104. See generally Conference, supra note 8.

105. Engler, supra note 100, at 2028.

106. Id. at 2028-29 (citing cases). See generally Confer-
ence, supra note 8.

107. See generally Conference, supra note 8.
108. Engler, supra note 100, at 1989.
109. Id.

110. Id. at 2031.

111. Id. at 1991.
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112. 1d.

113. The Code of Judicial Ethics focuses on maintaining
and promoting the competence, independence, and
impartiality of judicial officers. As attorneys providing
legal assistance to the public from the court, facilitators
must also maintain competence, independence, and
impartiality. The duties of an advocate do not impact the
facilitator, as the facilitator never forms an attorney-client
relationship with a customer. Facilitators have found the
Code of Judicial Ethics extremely helpful when forming
their own ethical guidelines.

In 1999, the California Legislature took steps to clari-
fy the status of facilitator attorneys by passing section
10013 of the Family Code. This section provides that no
attorney-client relationship exists between the facilitator
and those seeking the facilitator’s assistance. In addition,
section 10014 of the code defines the facilitator's confiden-
tiality requirement as that applicable to judges, not prac-
ticing attorneys. See Cal. Fam. Code §8 10013-10014
(West Supp. 2000).

114. The first gathering of newly appointed facilitators
took place in Sacramento, California, in September 1997.

115. John M. Greacen, in “No Legal Advice From Court
Personnel”: What Does That Mean?, 34 Jubces’ J. 10
(Winter 1995), discusses the concept of “legal advice”
from a court clerk’s perspective. Greacen persuasively
argues that the effort to make operative the admonition
that “court clerks may not give legal advice” has negative-
ly affected the ability of the court to deliver full and con-
sistent service to the public. He argues that the term “legal
advice” has no inherent meaning.

116. See, e.g., Carol A. Needham, Permitting Lawyers to
Participate in Multidisciplinary Practices: Business as Usual
or the End of the Profession as We Know It?, 84 MinNN. L.
Rev. 1331 (citing Spivak v. Sachs, 211 N.E.2d 329, 331
(N.Y. 1965) (stating that the purpose of New York’s unau-
thorized-practice-of-law (UPL) provision is to “protect
our citizens against the dangers of legal representation and
advice given by persons not trained, examined and
licensed for such work”)).

117. The complete text of section 10013 provides:

8§ 10013. Facilitator; attorney-client relationship; notice
The family law facilitator shall not represent any
party. No attorney-client relationship is created between
a party and the family law facilitator as a result of any
information or services provided to the party by the fam-
ily law facilitator. The family law facilitator shall give con-
spicuous notice that no attorney-client relationship exists
between the facilitator, its staff, and the family law liti-
gant. The notice shall include the advice that the absence
of an attorney-client relationship means that communi-

cations between the party and the family law facilitator
are not privileged and that the family law facilitator may
provide services to the other party.

CAL. Fam. CoDpEe § 10013; see also supra note 85.

Another related issue is whether the party should be
required to acknowledge receipt and understanding of the
notice. Some feel that this is the best way to ensure that
these points are understood. Others feel that it looks too
much like an attempt at a waiver, which would in turn
imply that some right is being waived, when in fact there
is nothing to be waived.

118. Although some facilitators are still independent con-
tractors rather than employees, that status should not
relieve them of the ethical duties applicable to court
employees when those facilitators are serving in an
employee-like capacity.

119. The code antedates the existence of court-employed
facilitators and needs certain revisions to include them.
For example, Tenet Seven should be revised to clarify that
it relates to the unauthorized practice of law by non-
attorney personnel, and, if necessary, one or more tenets
specific to attorneys should be considered. As it stands,
the code consists of 12 tenets:

Tenet One: Provide impartial and evenhanded treatment
of all persons;

Tenet Two: Demonstrate the highest standards of person-
al integrity, honesty, and truthfulness in all our profes-
sional and personal dealings, avoiding the misuse of
court time, equipment, supplies, or facilities for personal
business;

Tenet Three: Behave toward all persons with respect,
courtesy, and responsiveness, acting always to promote
public esteem in the court system;

Tenet Four: Safeguard confidential information, both
written and oral, unless disclosure is authorized by the
court, refusing ever to use such information for personal
advantage, and abstain at all times from public comment
about pending court proceedings, except for strictly pro-
cedural matters;

Tenet Five: Refrain from any actual impropriety, such as:

= breaking the law,

= soliciting funds on the job,

= receiving gifts or favors related to court employment,

= accepting outside employment that conflicts with the
court’s duties, or

= recommending private legal service providers;

Tenet Six: Avoid any appearance of impropriety that
might diminish the honor and dignity of the court;

Tenet Seven: Serve the public by providing procedural
assistance that is as helpful as possible without giving
legal advice;
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Tenet Eight: Furnish accurate information as requested in
a competent, cooperative, and timely manner;

Tenet Nine: Improve personal work skills and performance
through continuing professional education and development;
Tenet Ten: Guard against and, when necessary, repudiate
any act of discrimination or bias based on race, gender,
age, religion, national origin, language, appearance, or
sexual orientation;

Tenet Eleven: Renounce any use of positional or person-
al power to harass another person sexually or in any other
way based on that person’s religious beliefs, political affil-
iation, age, national origin, language, appearance, or
other personal choices and characteristics;

Tenet Twelve: Protect the technological property of the
court by preserving the confidentiality of electronically
stored information and abstain from personal use of
court computer systems and hardware.

120. An attorney is “an officer of the court, and, like the
court itself, an instrument of justice.” Cohen v. Hurley,
366 U.S. 117, 124 (1961).

121. The need to avoid giving strategic advice serves as an
important boundary between what is permissible and
what is not. “Strategic advice” is most easily understood as
an answer to the question “What should | do?” Facilita-
tors and their staff, in the course of explaining the law and
applicable procedures to litigants, are frequently asked
what the litigant should do or what the best course of
action would be. This type of inquiry is best handled with
a uniform response: that the facilitator’s office does not
provide advice but only presents options; the litigant must
make the choice.

Another practical method to avoid giving strategic
advice is not to make statements to one party that the
facilitator would not make if the other party were also
present, i.e., information designed to give one party an
advantage over the other. This test relies on each individ-
ual’s subjective sense of neutrality in any situation, and as
imprecise as it is, it provides guidance in an area that calls
for individual judgment and common sense.

122. CaL. Fam. Cobe § 10013 (West Supp. 2000); see
supra note 85.

123. See supra text accompanying notes 91-93.

124. “The child’s mother is an alcoholic” is a conclusion.
“I see the child’s mother regularly drink three fifths of
whiskey a week” is a fact.

125. Judges tell facilitators that most pro se paperwork
fails at the proof of service.

126. Some courts continue to require a memorandum of
points and authorities even though the California Rules of
Court do not. See CAL. R. CT. 1225, 1280.3.
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127. King, supra note 98.
128. See CAL. EviD. CoDE § 1119 (West Supp. 2000).

129. For example, if the issue is support, often the most
helpful information is a computer printout of support cal-
culations. If the parties are in disagreement about the
information used to make the calculation, then the print-
out should provide alternative results using each party’s
inputs. Each party should be given a copy of the printout,
and the facilitator should explain in detail any other
information he or she is providing to the judicial officer.

130. One situation that presents particular difficulty in
maintaining the facilitator’s role arises when one party is
represented by counsel and the other is referred by the
judge to the facilitator in the courtroom setting for on-
the-spot assistance. In such a situation it is nearly impos-
sible for the facilitator to avoid the appearance that he or
she is speaking for the self-represented party.

131. CaL. Fam. CoDE § 10014 (West Supp. 2000); see
CaL. CobpE Jup. ETHics Canon 3(B)(9): “A judge shall
not make any public comment about a pending or
impending proceeding in any court, and shall not make
any nonpublic comment that might substantially interfere
with a fair trial or hearing.”

132. Section 10013 requires conspicuous notice “that the
absence of an attorney-client relationship means that
communications between the party and the family law
facilitator are not privileged.” CAL. Fam. Cobe § 10013.

133. This type of collaboration was anticipated in the
Family Law Facilitator Act, which speaks of “[d]eveloping
programs for bar and community outreach through day
and evening programs, videotapes, and other innovative
means that will assist unrepresented and financially disad-
vantaged litigants in gaining meaningful access to family
court.” CaL. Fam. CopE 8§ 10005(b)(2).

134. See McBeth, supra note 99.
135. CaL. Fam. Cope § 10001(a)(4).

136. Ethical guidelines adopted at the facilitators meeting
on Feb. 17, 1999, defined one of the duties of a facilitator
to be “[b]ringing to the attention of the Court any rule,
practice or policy which tends to restrict access of pro se
litigants to their legal remedies, and acting in a manner
most likely to assist the Court in removing such barriers.”

137. See, e.g., CAL. Civ. PrRoc. CopE § 170.6 (West 1982
& Supp. 2000).

138. Recently renamed the Family Law Facilitator Survey
Project.

139. Kris Pierson, the technical expert for this project, is
handling SCANTRON input in Stanislaus County. She

NOTES
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NOTES

works closely with Suzanne Whitlock, the Stanislaus
County family law facilitator. Their tireless efforts have
earned the respect and gratitude of facilitators statewide.

140. Alameda, Amador, Contra Costa, Humboldt, Kern,
Lake, Marin, Merced, Mono, Napa, Nevada, Orange,
Plumas, Sacramento, San Bernardino, San Diego, San
Francisco, San Joaquin, Santa Barbara, Shasta, Sierra,
Sonoma, Stanislaus, Trinity, Tulare, Ventura.

141. Alameda, Contra Costa, Kern, Lake, Marin, Merced,
Napa, Nevada, Orange, Sacramento, San Bernardino, San
Diego, San Francisco, Santa Barbara, Shasta, Sierra, Sono-
ma, Stanislaus, Trinity, Tulare, Ventura.

142. The Los Angeles system is being developed with the
assistance of Family Law Facilitator Julie Paik.

143. See supra note 141 and accompanying text.

144. Los Angeles preliminary ACCESS data reports, Aug.
2000; raw data available in Los Angeles County.

145. Facilitators funded by AB 1058 alone may only assist
customers with child support, spousal support, and health
insurance matters.

146. Data are derived from the 21 SCANTRON counties.
Data for Los Angeles are identified and reported separately.

147. The geographic regions of the responding counties
are as follows:

Northern California—Lake, Nevada, Sacramento,
Shasta, Sierra, Trinity

Bay Area—Alameda, Contra Costa, Marin, Napa, San
Francisco, Sonoma

Central California—Merced, Stanislaus, Tulare

Southern California—Kern, Orange, San Bernardino,
San Diego, Santa Barbara, Ventura

148. While the smaller counties (populations under
100,000) report the highest percentage of customers over
50 years of age, in terms of actual volume of customers
served, the urban counties (populations over 1 million)
see nearly ten times as many customers over age 50.

149. Interest on Lawyers’ Trust Accounts (IOLTA) funds
are administered by the State Bar of California, Legal Ser-
vices Trust Fund Commission, to support qualified legal
services in California.

150. As a group, the Central California counties reported
53% employment and 25.7% unemployment.

151. As a group, the Southern California counties report-
ed that 7.8% of their customers receive public assistance,
and the Bay Area counties reported 5.1%.

152. As a group, the Central California counties reported
that 12.9% of their customers receive public assistance,
and the Northern California counties reported 11.1%.

153. Private Establishment of Paternity actions.
154. See supra text accompanying notes 125-126.

155. Facilitators in smaller courts will rightly raise the
point that their courts cannot afford sufficient staff to
avoid having overlapping positions; however, one of the
major problems currently encountered by some smaller-
court facilitators is that they are trying to “wear all hats”
at once.

156. The California Rules of Court require that a facilita-
tor have a minimum of five years’ practice, including sub-
stantial family law litigation and/or mediation experience.
CaL. R. Cr. 1208.

157. Although the statute requires litigation or mediation
experience (see CaL. Fam. Cobe § 10002 (West Supp.
2000)), litigation experience has proven to be far more
important than mediation experience. In addition, the
separation of the more extended mediation functions such
as custody (usually done by Family Court Services coun-
selors with training in psychology or social work) and
“whole case” mediation (a very time consuming process
that includes preparation of the paperwork) have been
shown to work very well. Mediation done by facilitators is
usually part of courtroom assistance and usually involves
single issues only.

158. For example, Marin, San Francisco, and Napa
Counties.
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Table 1. Facilitator Customers, by Age

P OPULATI ON
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GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
AGE A B C D E TOTALS

n=11,209 | n=6,083 | n=4,470 | n=1,383 | n=602 |n=12,360| n=5,090 | n=6,297 | n=23,747
15-19 1.7% 3.5% 2.6% 1.7% 1.7% 1.5% 2.7% 3.6% 2.3%
20-29 29.9% 26.7% 30.0% 24.0% 19.6% 27.5% 30.1% 29.1% 28.5%
30-39 40.7% 38.6% 40.5% 40.6% 39.5% 41.4% 39.0% 38.6% 40.1%
40-49 21.0% 22.8% 20.9% 25.8% 26.6% 22.3% 21.6% 21.2% 21.9%
50-59 4.9% 5.7% 4.6% 6.7% 9.5% 5.5% 5.2% 5.2% 5.3%
60+ 1.3% 2.2% 1.1% 1.2% 2.5% 1.5% 1.2% 1.8% 1.5%
Data Missing 0.4% 0.3% 0.2% 0.1% 0.7% 0.3% 0.3% 0.5% 0.4%

Table 2. Facilitator Customers, by Monthly Income

P OPULATI ON

GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
MONTHLY A B c D E TOTALS
INCOME n=11,298 | n=6,029 | n=4746 | n=1,463 | n=1,145 | n=12,413 | n=5,951 | n=6,317 | n=24,681
$0-500 182% | 207% | 244% | 214% | 155% | 183% | 236% | 202% | 20.1%
$501-1,000 239% | 262% | 27.6% | 290% | 284% | 238% | 201% | 261% | 25.7%
$1,001-1,500 224% | 210% | 202% | 186% | 249% | 225% | 206% | 203% | 21.5%
$1,501-2,000 146% | 132% | 120% | 11.8% | 155% | 145% | 118% | 139% | 13.7%
$2,001-3,000 12.7% 9.7% 97% | 11.0% | 111% | 11.9% 06% | 113% | 112%
$3,000-over 7.0% 7.9% 5.6% 7.0% 3.8% 7.7% 4.7% 7.0% 6.8%
Data Missing 1.2% 1.2% 0.4% 1.3% 0.7% 1.2% 0.6% 1.2% 1.0%

APPENDIX

KEY:
POPULATION

GROUP A
Over 1,000,000
Alameda, Orange,
Sacramento,

San Bernardino,
San Diego

GROUP B
500,000-999,999
Contra Costa, Kern,
San Francisco,
Ventura

GROUP C
250,000-499,999

Santa Barbara,
Sonoma, Stanislaus,
Tulare

GROUP D
100,000-249,999

Marin, Merced,
Napa, Shasta

GROUP E
Under 100,000
Lake, Nevada,
Sierra, Trinity

URBAN

Alameda, Contra
Costa, Marin,
Orange, San Diego,
San Francisco,
Santa Barbara,
Ventura

RURAL

Lake, Merced,
Nevada, Shasta,
Sierra, Stanislaus,
Trinity, Tulare

MIXED

Kern, Napa,
Sacramento,
San Bernardino,
Sonoma
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APPENDIX
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Sacramento,

San Bernardino,
San Diego
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500,000-999,999
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San Francisco,
Ventura
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Santa Barbara,
Sonoma, Stanislaus,
Tulare
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100,000-249,999
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Napa, Shasta

GROUP E
Under 100,000
Lake, Nevada,
Sierra, Trinity

URBAN

Alameda, Contra
Costa, Marin,
Orange, San Diego,
San Francisco,
Santa Barbara,
Ventura

RURAL
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Nevada, Shasta,
Sierra, Stanislaus,
Trinity, Tulare

MIXED

Kern, Napa,
Sacramento,
San Bernardino,
Sonoma
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Table 3. Facilitator Customers, by Ethnicity

P OPULATI ON

GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
ETHNICITY A B © D E TOTALS
n=11,075| n=6,280 | n=4,374 | n=1,353 n=878 | n=12,253| n=5,257 | n=6,450 | n=23,960
Asian/
ot slander 5.0% 3.3% 2.2% 2.9% 1.1% 5.6% 2.2% 1.8% 3.8%
Eﬁfgn 190% | 147% 47% 6.6% 08% | 18.6% 38% | 131% | 13.9%
Hispanic
@l 338% | 381% | 350% | 202% | 145% | 350% | 284% | 353% | 33.7%
Esiti'rfoAmer'can/ 1.2% 1.1% 1.8% 2.4% 2.6% 1.2% 2.3% 1.1% 1.4%
White
(non-Hispanic) 373% | 406% | 528% | 653% | 79.8% | 364% | 602% | 457% | 44.1%
Other 2.2% 1.4% 2.2% 1.0% 0.3% 1.9% 1.8% 1.7% 1.8%
Multiethnic 1.4% 0.9% 1.4% 1.8% 0.8% 1.3% 1.4% 1.2% 1.3%

Table 4. Facilitator Customers, by Source of Income

P OPULATI ON

GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
SOURCE OF A B C D E TOTALS
INCOME n=12,714 | n=7,048 | n=5,577 | n=1,747 | n=1,343 | n=13,985 | n=7,068 | n=7,376 | n=28,429
Unemployed 185% | 189% | 245% | 222% | 135% | 180% | 236% | 195% | 19.7%
Unemployment 1.7% 1.8% 3.1% 2.6% 2.5% 1.7% 3.1% 1.8% 2.1%
Insurance
Employed 68.9% | 621% | 550% | 57.3% | 657% | 69.0% | 545% | 620% | 63.7%
Retired 1.3% 1.5% 1.3% 1.6% 0.4% 1.4% 1.1% 1.3% 1.3%
Public Assistance 61% | 111% | 115% | 12.7% 8.3% 53% | 128% | 12.1% 8.9%
Disability/Workers’ | ¢ 3, 7.3% 9.3% 83% | 15.1% 67% | 10.2% 7.1% 7.6%
Compensation
Family/Friends 3.8% 3.9% 4.2% 4.5% 4.0% 4.1% 4.4% 3.2% 3.9%
Child/Spousal 3.6% 3.5% 5.20 6.5% 5.4% 3.7% 5.9% 3.3% 4.1%
Support
Student 4.4% 4.8% 5,20 4.7% 2.9% 4.0% 5.0% 4.6% 4.4%
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Table 5. Facilitator Customers, by Number of Children
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POPULATIO N

GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
NUMBER OF A B c D E TOTALS
CHILDREN _ _ _ _ _ _ _ _ _

n=11,399 | n=6,274 | n=4,852 | n=1,486 | n=1,155 | n=12,608 | n=6,061 | n=6,497 | n=25,166
None 108% | 12.2% 9.5% 8.4% 47% | 104% 88% | 122% | 105%
One 352% | 329% | 338% | 332% | 27.2% | 360% | 310% | 323% | 228%
Two 295% | 294% | 309% | 287% | 403% | 203% | 325% | 29.8% | 30.2%
Three 140% | 145% | 155% | 176% | 131% | 139% | 159% | 147% | 14.6%
Four 8.8% 9.4% 9.4% 11.1% 13.2% 8.8% 10.6Y% 9.6% 9.4%
or More .00 (] 40 A7 WAl .00 .07 .07 40
E%r:trgs"fc%z 0.6% 0.1% 0.1% 0.1% 0.3% 0.6% 0.2% 0.1% 0.4%
Table 6. Facilitator Customers, by Number of Court Hearings

POPULATION

NUMBER OF GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
COURT A B © D E TOTALS
HEARINGS n=11,109 | n=5,937 | n=4,852 | n=1,438 | n=656 | n=12,047 | n=5,204 | n=6,263 | n=23514
None 53.7% | 484% | 532% | 505% | 418% | 519% | 5L9% | 512% | 5L7%
One 204% | 228% | 200% | 165% | 21.0% | 202% | 180% | 230% | 20.5%
Two 100% | 131% | 11.9% 9.5% 73% | 106% | 111% | 117% | 11.0%
Three 5.4% 6.4% 5.4% 6.8% 41% 5.7% 5.5% 6.0% 5.7%
Four 3.0% 3.1% 3.3% 3.3% 3.2% 3.3% 3.2% 2.6% 3.1%
Five 1.5% 1.2% 1.2% 2.1% 1.5% 1.4% 1.5% 1.3% 1.4%
Six or More 5.3% 4.3% 46% | 103% | 29.4% 6.2% 8.1% 3.5% 5.9%
gr“r[)erzdab'e 0.8% 0.8% 0.4% 1.0% 0.6% 0.7% 0.6% 0.8% 0.7%

APPENDIX

KEY:
POPULATION

GROUP A
Over 1,000,000
Alameda, Orange,
Sacramento,

San Bernardino,
San Diego

GROUP B
500,000-999,999
Contra Costa, Kern,
San Francisco,
Ventura

GROUP C
250,000-499,999

Santa Barbara,
Sonoma, Stanislaus,
Tulare

GROUP D
100,000-249,999

Marin, Merced,
Napa, Shasta

GROUP E
Under 100,000
Lake, Nevada,
Sierra, Trinity

URBAN

Alameda, Contra
Costa, Marin,
Orange, San Diego,
San Francisco,
Santa Barbara,
Ventura

RURAL

Lake, Merced,
Nevada, Shasta,
Sierra, Stanislaus,
Trinity, Tulare

MIXED

Kern, Napa,
Sacramento,
San Bernardino,
Sonoma
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Over 1,000,000
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Sacramento,

San Bernardino,
San Diego

GROUP B
500,000-999,999

Contra Costa, Kern,
San Francisco,
Ventura
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250,000-499,999

Santa Barbara,
Sonoma, Stanislaus,
Tulare

GROUP D
100,000-249,999
Marin, Merced,
Napa, Shasta

GROUP E
Under 100,000
Lake, Nevada,
Sierra, Trinity

URBAN

Alameda, Contra
Costa, Marin,
Orange, San Diego,
San Francisco,
Santa Barbara,
Ventura

RURAL

Lake, Merced,
Nevada, Shasta,
Sierra, Stanislaus,
Trinity, Tulare

MIXED

Kern, Napa,
Sacramento,
San Bernardino,
Sonoma
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Table 7. Facilitator Customers, by Educational Level

P OPULATI ON

HIGHEST GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
EDUCATIONAL A B c D E TOTALS
LEVEL
COMPLETED n=11,108 | n=5,910 | n=4,398 | n=1,443 | n=597 |n=12143 | n=5,067 | n=6,246 | N=23,456
3rd Grade 1.4% 2.0% 2.0% 1.2% 2.0% 1.5% 1.7% 1.9% 1.7%
6th Grade 3.7% 3.7% 3.0% 1.1% 0.3% 4.0% 2.3% 2.8% 3.3%
8th Grade 9.1% 9.2% 12.0% 8.6% 10.7% 9.2% 11.7% 9.0% 9.7%
12th Grade 42.1% 47.7% 40.8% 40.0% 42.7% 41.1% 41.7% 484% | 432%
Some College 32.5% 27.5% 30.8% 34.4% 31.1% 32.1% 31.4% 286% | 31.0%
College Graduate 8.2% 6.7% 8.1% 10.1% 10.0% 8.7% 7.7% 6.8% 8.0%
E?;}gsr;%‘r’lztle’ 2.3% 2.3% 2.2% 3.4% 2.8% 2.7% 2.3% 1% | 24%

Table 8. Facilitator Customers, by Gender and Case Characteristics

POPULATI ON
GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED [ n=[AcerecaTE
A B C D E TOTALS

GENDER

Male 53% 43% 47% 48% 54% 55% 46% 40% | g | 49%
—
%o}

Female 47% 57% 53% 52% 46% 45% 54% 60% || 51%

o

(21‘nAy‘ Lr;‘g‘é')"eme"t 49% 48% 51% 60% 75% 53% 56% 41% i 51%
CASETYPE
Dissolution/Legal 428% | 491% | 297% | 331% | 493% | 380% | 345% | 54.6% 40.5%
Separation/Nullity
Private Paternity 11.7% 8.5% 8.1% 93% | 10.1% 8.9% 92% | 13.3% 9.9%

. . (=}
DomesticViolence | g g4 9.8% 5.4% 3.1% 3.9% 7.9% 5.5% 94% || 75%
Prevention Act S
Title IV-D Action 36.7% | 27.0% | 169% | 383% | 436% | 413% | 199% | 17.6% 30.2%
Other 3.9% 3.3% 0.9% 1.9% 2.7% 3.8% 1.4% 2.4% 2.8%
Two or More 194% | 153% | 115% | 17.8% | 29.7% | 205% | 141% | 125% | S| 17.4%
Cases <)




California’s Family Law Facilitator Program

Table 9. Assistance Requested by Facilitator Customers

P OPULATI ON
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GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
ISSUE A B C D B TOTALS

n=11,380 | n=6,490 | n=4,836 | n=1,490 | n=1,166 | n=12,545 | n=6,074 | n=6,743 | n=25,362
Child Support 39.1% 35.1% 34.2% 39.0% 69.8% 40.8% 38.5% 34.5% 38.5%
Spousal Support 5.5% 6.6% 6.7% 6.5% 9.9% 5.7% 6.9% 6.8% 6.3%
Child Custody 26.8% 27.0% 28.7% 33.3% 14.8% 25.5% 27.8% 29.2% 27.0%
Child Visitation 20.6% 21.7% 15.3% 19.9% 8.3% 20.5% 13.8% 21.7% 19.2%
Divorce 24.9% 23.5% 25.7% 20.4% 12.7% 20.4% 24.4% 29.8% 23.9%
Establish Paternity 6.1% 5.6% 3.9% 4.2% 5.7% 6.1% 4.2% 5.1% 5.4%
Responsive Papers 10.8% 8.4% 10.0% 11.7% 10.8% 11.1% 10.0% 8.3% 10.1%
Driver’s License 3.3% 2.0% 2.6% 1.8% 2.7% 3.8% 2.3% 1.1% 2.7%
Arrears 7.5% 6.7% 6.8% 7.3% 21.4% 8.5% 9.0% 5.4% 7.8%
Wage Assessment 7.0% 6.1% 5.4% 4.3% 11.6% 6.8% 6.1% 6.4% 6.5%
Violence 1.9% 2.7% 2.1% 1.7% 1.5% 2.0% 2.2% 2.3% 2.1%
Restraining Order 6.5% 12.3% 8.9% 6.9% 1.9% 6.9% 8.3% 10.7% 8.2%
Other 10.8% 18.4% 9.0% 12.0% 5.7% 11.7% 9.1% 16.1% 12.2%

APPENDIX
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San Bernardino,
Sonoma
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Table 10. Assistance Provided by Facilitator

P OPULATI ON

GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
ISSUE A B c D E TOTALS

n=12,094 | n=5,435 | n=5,012 | n=1,881 | n=1,657 | n=14,454 | n=6,319 | n=5,306 | n=26,079
Child Support 60.9% | 515% | 731% | 749% | 827% | 611% | 756% | 566% | 63.7%
Spousal Support 8.5% 75% | 23.4% 97% | 13.9% 75% | 220% | 102% | 11.6%
%“rf]teog{]’are 173% | 112% | 57.2% | 160% | 229% | 196% | 452% | 106% | 24.0%
Health Insurance 4.3% 3.8% 7.1% 32% | 10.5% 3.3% 6.9% 7.5% 5.0%
Support Arrears 94% | 138% 77% | 146% | 159% | 133% 7.8% 77% | 10.8%
Efé'éjrfeire 1.2% 1.5% 2.8% 3.1% 0.6% 1.8% 1.5% 1.7% 1.7%
Multijurisdictional 1.5% 2.3% 1.0% 0.7% 2.9% 1.8% 0.9% 1.8% 1.6%
Other 446% | 61.9% 9.0% | 290% | 120% | 440% | 111% | 547% | 38.2%

Table 11. Assistance With Forms

P OPULATI ON

TYPE OF GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
FORM A B © D E TOTALS
n=6,724 | n=4,468 | n=3,128 n=655 n=500 n=7,294 | n=3,431 | n=4,750 | n=15,475
Fee Waiver 337% | 280% | 39.0% | 200% | 27.0% | 312% | 364% | 311% | 32.3%
LZ%Omeepense 405% | 231% | 342% | 21.4% | 418% | 39.6% | 327% | 247% | 335%
Petition 191% | 175% | 166% | 228% | 132% | 158% | 185% | 214% | 181%
Response/
s 144% | 113% | 120% | 205% | 190% | 145% | 138% | 115% | 13.4%
OCS/Motion 509% | 485% | 538% | 442% | 27.0% | 535% | 495% | 446% | 49.7%
Ex Parte 6.4% 59% | 18.6% 3.5% 0.2% 76% | 16.7% 3.7% 8.4%
;g\ﬁgi\f Revocation | 5 oy 8% 1.3% 0.3% 0.2% 3.9% 0.8% 0.4% 2.1%
Stipulation & 2.4% 2.8% 3.8% 49% | 12.0% 3.3% 45% 2.2% 3.2%
Order
S;‘;firngfter 17% 7.0% 2.6% 1.8% 1.4% 3.3% 2.5% 4.2% 3.4%
X\fs‘ggsment 47% 4.1% 2.7% 1.4% 6.0% 3.9% 2.6% 5.3% 4.0%
Judgment 8.0% 7.9% 8.5% 4.4% 9.2% 6.3% 86% | 10.0% 8.0%
Other 240% | 319% | 24.0% 72% | 254% | 232% | 202% | 331% | 25.6%
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Table 12. Courtroom Assistance APPENDIX

P OPULATION KEY:
POPULATION

COURTROOM GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
SERVICE A B C D E TOTALS GROUP A
PROVIDED Over 1,000,000

n=1,378 n=459 n=196 n=149 n=121 n=1,746 n=398 n=159 n=2,303
Alameda, Orange,

- Sacramento,
Readiness a75% | 253% | 796% 34% | 769% | 416% | 595% | 384% | 445% san Bernardino,
Interview 282% | 200% | 658% | 685% | 826% | 289% | 791% | 214% | 37.0% s Dege
Litigants W] U7 .070 270 .07 J70 170 470 U0 GROUP B
Financial 5.9% 11.8% 4.6% 13% | 24.0% 6.8% 9.5% 11.9% 7.6% 500.000-999,999
Mediation =7 o7 07 27 i o 27 I 0% Contra Costa, Kern,
Support San Francisco,
Calculations 95% | 181% | 526% 67% | 397% | 112% | 384% | 17.0% | 16.3% Ventura
Order After GROUP C

0, 0, 0, 0, 0, 0, 0, 0, 0
Hearing 407% | 129% | 515% 0.7% 08% | 351% | 256% 50% | 31.4% 250 000-499.999
Financial Santa Barbara,
Stipulations 2.1% 7.4% 3.6% 2.7% 3.3% 3.3% 2.5% 6.3% 3.4% Sonoma Stanilaus,
Tulare
Procedural
Information 423% | 655% | 551% | 275% | 86.0% | 47.7% | 57.8% | 459% | 49.3% CROUP D
Educational 100,000-249,999
N 0, 0, 0, 0, 0, 0, 0, 0, 0,
Materials 1.6% 92% | 44.4% 2.7% 0.0% 36% | 21.9% 3.1% 6.7% Marin. Merced,
Napa, Shasta
Special Master 0.1% 0.0% 0.5% 0.0% 0.0% 0.1% 0.3% 0.0% 0.1% P
GROUP E
Referrals 7.4% 85% | 153% 0.7% 4.1% 7.6% 8.8% 5.7% 7.7% Under 100,000
Lake, Nevada,
Other 3.9% 15.3% 12.2% 5.4% 9.9% 7.6% 5.3% 9.4% 7.3% Sierra, Trinity
URBAN
Alameda, Contra
Costa, Marin,
Orange, San Diego,
. San Francisco,
Table 13.Telephone Assistance Santa Barbara,
Ventura
RURAL
P OPULATI ON Lake, Merced,
Nevada, Shasta,
GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE Sierra, Stanislaus,
SERVICE A B C D E TOTALS Trinity, Tulare
REQUESTED n=3,226 | n=872 | n=3,657 | n=770 | n=585 | n=4,607 | n=3,622 | n=881 | n=9,110 MIXED
General Kern, Napa,
I formation 5220 | 811% | 753% | 912% | 417% | 650% | 66.7% | 77.3% | 66.9% Sacramento,
5 Jural San Bernardino,
Inrf%Cr?n :trlin 276% | 572% | 244% | 396% | 200% | 268% | 257% | 607% | 29.7% Sonoma
gf;&?ﬁ?f'gmaﬂ on | 48% | 28.0% 2.5% 59% | 17.6% 8.0% 51% | 10.1% 7.0%
gl;FI)cpuOI;:i ons 0.7% 5.5% 1.2% 3.1% 1.2% 1.2% 1.2% 5.4% 1.6%
Referrals 11.6% 5.8% 20% | 19.0% 84% | 11.4% 3.9% 6.8% 8.0%
g;'l'osva_‘ﬁ';’ 713% | 27.6% 21% | 232% | 191% | 54.8% 39% | 27.8% | 32.0%

Make Appointment | 38.3% 12.6% 7.3% 29.0% 25.0% 35.0% 8.6% 6.4% 21.7%
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KEY:
POPULATION

GROUP A
Over 1,000,000
Alameda, Orange,
Sacramento,

San Bernardino,
San Diego

GROUP B
500,000-999,999

Contra Costa, Kern,
San Francisco,
Ventura

GROUP C
250,000-499,999

Santa Barbara,
Sonoma, Stanislaus,
Tulare

GROUP D
100,000-249,999
Marin, Merced,
Napa, Shasta

GROUP E
Under 100,000
Lake, Nevada,
Sierra, Trinity

URBAN

Alameda, Contra
Costa, Marin,
Orange, San Diego,
San Francisco,
Santa Barbara,
Ventura

RURAL

Lake, Merced,
Nevada, Shasta,
Sierra, Stanislaus,
Trinity, Tulare

MIXED

Kern, Napa,
Sacramento,
San Bernardino,
Sonoma
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Table 14. Other In-Office Assistance

P OPULATI ON

GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
ASSISTANCE A B c D E TOTALS
REQUESTED n=9,685 | n=5,233 | n=4,527 | n=1,270 | n=983 |n=11,191 | n=5,390 | n=5,117 | n=21,698
Document Review | 616% | 69.0% | 67.0% | 344% | 53.7% | 584% | 50.6% | 748% | 62.6%
(Sllé?fu?;::ions 143% | 166% | 113% | 183% | 353% | 180% | 116% | 137% | 154%
mg:‘;t'fgn 2.0% 2.4% 0.5% 0.7% 7.1% 2.7% 1.4% 1.0% 2.0%
ELTSSI(;Iglons 0.8% 1.8% 0.5% 0.9% 0.5% 1.3% 0.2% 1.1% 1.0%
ﬁ]rf‘(’)‘;f;]’:{if‘)'n 87.7% | 797% | 894% | 8L6% | 721% | 87.9% | 87.9% | 759% | 85.1%
Eﬂ:ﬁgﬂfrr;a' 9.4% 6.7% 6.4% 8.6% 13% | 11.7% 2.5% 4.5% 7.7%
Educational Videos |  7.3% 0.3% 0.7% 0.2% 1.0% 6.6% 0.2% 0.3% 3.5%
Referrals 20.7% 6.3% 65% | 15.8% 73% | 21.9% 5.4% 30% | 134%
Arrearages 6.5% 9.4% 2.6% 92% | 16.1% 9.6% 3.5% 5.0% 7.0%
Jsidt?;‘;'ifjgs 2.7% 3.5% 0.5% 0.6% 2.7% 3.5% 0.7% 1.3% 2.3%
Other 10.4% 9.2% 2.1% 7.0% | 158% | 104% 3.6% 9.1% 8.4%
Table 15.Time per Customer Contact

POPULATI O N

GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE
TIME A B © D E TOTALS

n=14,046 | n=6,840 | n=8,057 | n=2,064 | n=1,645 | n=16,351 | n=9,454 | n=6,847 | n=32,652
0-15 min. 538% | 510% | 50.7% | 47.9% | 39.8% | 541% | 522% | 437% | 5L4%
16-30 min. 179% | 296% | 30.6% | 27.3% | 208% | 185% | 3L5% | 29.8% | 24.7%
31-60 min. 126% | 114% | 141% | 151% | 225% | 133% | 120% | 154% | 13.4%
1-2 hrs. 8.5% 5.2% 3.8% 8.0% 7.0% 7.2% 3.6% 9.1% 6.6%
2-3 hrs. 3.6% 1.8% 3% 1.0% 0.4% 3.4% 0.3% 1.3% 2.1%
3-4 hrs. 1.9% 0.3% 0.0% 0.0% 0.1% 1.7% 0.0% 0.1% 0.9%
4+ hrs. 1.4% 0.1% 0.0% 0.1% 0.0% 1.2% 0.0% 0.1% 0.6%
Er”rgeridab'e/ 0.4% 0.6% 0.4% 0.5% 0.4% 0.5% 0.4% 0.5% 0.5%




California’s Family Law Facilitator Program 97

Table 16. Sources of Referrals APPENDIX

P OPULATION KEY:
POPULATION

GROUP | GROUP | GROUP | GROUP | GROUP | URBAN | RURAL | MIXED |AGGREGATE

SOURCE OF A B C D E TOTALS GROUP A

REFERRAL n=11,319 | n=6,634 | n=4,955 | n=1,531 | n=1,305 | n=12,636 | n=6,339 | n=6.769 | n=25744 Over 1,000,000
Alameda, Orange,

Sacramento,
Judge 10.8% 7.9% 9.7% 6.2% 21.5% 11.4% 11.2% 6.5% 10.1% San Bernardino,
San Diego
2 1 0, 0, 0, 0, 0, 0, 0, 0, 0/
Clerk’s Office 23.5% 30.1% 24.1% 14.6% 19.4% 21.9% 23.3% 30.6% 24.6% GROUP B
D.A. Family 500,000-999,999
Support 20.7% 19.8% 23.2% 30.3% 37.1% 24.0% 25.2% 16.5% 22.3% Contra Costa, Kern,
San Francisco,
Bar Association 0.4% 0.4% 0.1% 0.2% 0.2% 0.5% 0.1% 0.3% 0.3% Ventura
GROUP C
0, 0/ 0, 0 0, 0 0 0/ 0,
Attorney 4.0% 2.9% 3.5% 3.4% 5.0% 4.1% 3.4% 2.9% 3.6% 250,000-499,999

Santa Barbara,

Friend 147% | 158% | 162% | 191% | 10.6% | 135% | 162% | 17.8% | 153% Sonoma. Stanislaus,
: Tulare
Family Court
Sorvices 10.2% 6.3% 80% | 10.2% 4.6% 9.7% 7.5% 7.3% 8.5% GROUP D
100,000-249,999
Other Facilitator 2.7% 2.3% 3.2% 3.3% 2.0% 2.7% 3.1% 2.3% 2.7% .
Marin, Merced,
Napa, Shasta
Newspaper 0.1% 0.3% 0.6% 0.1% 0.0% 0.2% 0.5% 0.2% 0.3%
GROUP E
Pamphlet 2.4% 1.6% 3.9% 1.8% 3.0% 2.7% 2.9% 17% 2.5% Under 100,000
Lake, Nevada,
Other 17.7% | 226% | 159% | 203% | 136% | 17.8% | 166% | 219% | 18.6% Sierra, Trinity
URBAN
Alameda, Contra
Costa, Marin,

Orange, San Diego,
San Francisco,
Santa Barbara,
Ventura

RURAL

Lake, Merced,
Nevada, Shasta,
Sierra, Stanislaus,
Trinity, Tulare

MIXED

Kern, Napa,
Sacramento,
San Bernardino,
Sonoma




