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Do I need a Guardianship?
· A parent never needs a guardianship, unless that parent’s rights were terminated by Court (i.e., adoption)

· If other parent is not allowing visitation, need to file in family court
· Parent can call police on person holding child without legal authority

· The parties are all in agreement and no one is asking for legal guardianship

· Can offer Caretaker’s Affidavit

· Can not file if the minor is a ward of the Court (in juvenile system).

· Clues: Child is in foster care; CPS took child and it’s been a year

· Can file if there is a pending family law case; guardianship court may transfer to family law judge 

· Potential Use:  Grandparent trying to support their child in a custody battle

Filing the Papers
Step 1:
Finding the right court geographically

Step 2:
Determining if there is an emergency need to see the judge sooner than “regular” guardianship hearing

Step 3:   
Preparing the forms:

→→

Forms needed. [Plain language forms have been found to be preferred by persons with no legal training.]



A.
Temporary Guardianship paperwork

· Petition for Temporary Guardianship [plain language GC-110(P)]

· Order Appointing Temporary Guardian [GC-140]

· Letters of Temporary Guardianship [GC-150]



B.
Regular Guardianship paperwork

· Petition for Guardianship [plain language GC-210(P)]

· Child Information Attachment [GC-210(CA)] 1 for each minor
· UCCJEA [GC-120]

· Consent of Proposed Guardian [GC-211] (local practice?)

· Confidential Guardianship Screening Form [GC-212] 1 for each
· Duties of Guardian [GC-248]

· Notice of Hearing [GC-020]

· Order Appointing Guardian [GC-240]

· Letters of Guardianship [GC-250]

· Optional Forms (check local practice)

Order Prescribing Notice [DE-200]



Order Dispensing with Notice [GC-021]

· Local Forms  




(San Bernardino Guardianship Questionnaire)




(San Bernardino A1 Form)




(San Bernardino Certificate of Assignment)

Step 4:   
Filing the forms with the guardianship clerk & getting the hearing dates.

Acting on List

· Probate Code Sections 1460 et seq. and 1511 set forth the list of persons who need to be provided notice.  (See Notice in a Nutshell and Cheat Sheet)

· Some persons require enhanced notice – personal service  




Example: Parent, Minor if old enough (12+)

· Some persons require information notice – mailed service




Example: Grandparent or sibling

· Understanding “second degree” relative – count using direct line of parent/child


Example: minor to parent is one degree


    Minor to grandparent is two degrees (up to parent, then up to their parents)


    Minor to sibling is two degrees (up to parent, then down to other children of parents)

· For each person on the list, some action must be taken to satisfy the due process requirements.
· Actual service per Code – only choice with time requirement
· Person signs Consent form  

· Can’t find the person and ask Judge to excuse notice or provide lesser notice.    

· Example:  Can’t find the person and have made a reasonable effort to locate.  San Bernardino practice: File Request to Excuse Notice form and Judge makes ruling

· Example: San Bernardino local rule allows parent in jail to be served via certified mail as long as that person files declaration explaining hardship of personal service; Judge could find “good cause”

Filing Proof of Activity
· File with the clerk the Notice of Hearing with Proof of Service (personal and/or by mail); File the Consent to Appointment of Guardian and Waiver of Notice; File the Request to Excuse Notice (or Due Diligence Declaration)

· Be sure to file in sufficient time for judge/examiner to review

	STAGE 2: HAVING HEARINGS WITH JUDGE


Clearing up Procedural Defects

· Many courts employ probate attorneys or “examiners” to review the files before the Judge reads them.

· Typical practice of examiners is to make a note of any procedural defects or service issues

· Check local practice for how those notes are published and whether there is opportunity to communicate with the examiners

→→→
San Bernardino local practice:

· Notes published on Court’s website.

· Limited email communication re: confusion on notes; email is not meant to be a vehicle to “explain” filing

· File “verified supplements”, i.e., Declaration, to explain or augment or correct

· File the required proofs of service, consent or due diligence declaration

Objection

A parent (or other person) may file a written Objection to the guardianship petition. The Objection may relate to the need for a guardianship and/or the qualification of the person seeking a guardianship.

If a parent files the Objection, that paper carries no “First Appearance Fee”.  (See Government Code Section _______.)

Objection should be logical and easy to read.  Judges and staff have a limited attention span due to large volume of papers to read.  Parent may wish to respond to the allegations in the Petition and state their present ability to care for child.  (Home, finances, etc.)

Not all Objections are successful to block a guardianship petition.  Even so, there might be value in filing the Objection:

· Filling out form might cause parent to think about best interest of child and allow guardianship to proceed without Objection – potential for drug tests and investigators in their residence.

· Parent practices follow-through which might help them succeed in rehab program

· Parent understands that the guardianship is not permanent, and that they now have a goal to work toward – getting their child back.  

· Judge might continue matter without granting petition, to give a parent a short window to “get it together”

· Guardianship is granted, but parent gets court-mandated visitation without having to later file documents (i.e., Petition for Visitation), which will cost money and more time

Investigation

If the petitioner is a non-relative, there is a mandatory investigation by the Department of Children’s Services (or equivalent in a county). [See Probate Code Section 1542].  This mandatory investigation includes a fingerprint scan.


In other cases, the Court could refer matter to Court Investigators for visitation/interview.   Most counties will also run the criminal record of petitioner(s), adults living in the household of the petitioner(s) parents and the parents – no matter if Court Investigator is assigned to matter.


Some Courts may also use existing family law mediation programs when a parent objects.  The purpose would be to see if there could be some family agreement as to need of guardianship.  Sometimes the result is a visitation schedule allowed in exchange for giving up the fight by the parent.

	STAGE 3: JUDGE MAKES A DECISION


Legal Standard for Granting Guardianship Petition
· If not opposed by parent: (See Probate Code Section 1514)

The judge has to look at the best interests of the child and determine whether the appointment is necessary or convenient.
· If opposed by parent: (See In re Guardianship of Olivia J. (2000) 84 Cal.App.4th 1146, 1153.)
If the parent objects, the court can still grant the guardianship if the judge finds that an award of custody to a parent would be detrimental to the child and the award to a nonparent is required to serve the best interests of the child.  The petition does not need, however, to specifically allege serious abuse, neglect, or abandonment. The proof required to show the detriment to the child must be “clear and convincing” in those cases where the parent objects. 
Possible Choices:

· No decision – continue matter for parties to continue working together or for parent to get ready to take child.

· Set case for “trial” or “contested hearing”.  No jury.  Judge will listen to witnesses.

· Decision –



Grant guardianship.  Judge will then need to execute Order Appointing Guardian and clerk will issue Letters of Guardianship (which have been signed by the guardian)   

 OR


Deny guardianship.  Case is officially over.  Losing petitioner could file a Motion for Relief if the order was due to their mistake, inadvertence, surprise or excusable neglect.  (Code Civil Procedure Section 473).  Example: petitioner didn’t show up at trial for a very good reason.  [Strategy for losing parent, too, if guardianship granted]  Another strategy:  Losing petitioner could re-file Petition for Guardianship.  Caveat: Probate Code Section 1610 gives power to Court to act on unwarranted petitions which jeopardize the best interests of the child to be raised in a permanent and stable home. 
	STAGE 4: LIVING WITH THE GUARDIANSHIP


Termination of Guardianship
· Parent, guardian, minor or Indian tribe, in case involving “Indian Child”, can bring this Petition.  (Probate Code Section 1601)
· Parent might file it if Parent is now stable or there are problems with guardian

· Guardian might file when Parent is ready to take children back
· Trap for the unwary --- giving the kids back without the Court’s permission.  Face saving possible fix:  guardian has approved long visit with parent for purposes of bonding.

· Guardian might file it when Guardian wants to give child back

· Note: child may then go to foster care
	Required

Documents:




   1.
Petition for Termination

   2.
Notice of Hearing (service by mail)

   3.
Order of Termination

Petition to Fix Residence
· Guardian and Child moving out of state.  (Probate Code Section 2352)
· If Court grants Petition, then Guardian will need to re-file in new state or return child back to California
· If Guardian moving within in State of California, no need to file the Petition. 

·  BUT GUARDIAN MUST INFORM COURT OF MOVE WITHIN 30 DAYS AND MAIL A COPY TO THE RELATIVES LISTED IN THE PETITION FOR GUARDIANSHIP (See Probate Code 2352 re: new requirements for keeping court informed)
	Required

Documents:




   
1.
Petition to Fix Residence


2.
Notice of Hearing (service by mail)


3. 
Order to Fix Residence





     4.       Petition for Termination (plus notice & order; depends upon local practice if this is also required or whether Court will simply deem that termination request is being made)

Petition for Visitation

Parent wants scheduled visitation.  No Judicial Council form, nor any rule on it.  Probate Code Section 1602 provides for visitation to a former guardian once guardianship is terminated, but doesn’t mention parents’ rights during a guardianship.  See Petition for Visitation sample form.  Local practice may allow the use of family law forms for visitation or notice motion on pleading paper.


Required Documents:


1.
Petition/Motion


2.
Notice of Hearing (mailed service on “parties”)


3.
Order

Successor Guardian

All the same documents as was filed by the original guardian, with identical notice requirements.  Local practice may also require Petition for Termination (plus notice/order).
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