Landlord Tenant Law – The Tenant’s Perspective


INTRODUCTION

With the average price of buying a home in San Bernardino County being near $300,000, many families are forced to rent places to live.  Combining with that mobile lifestyles and fluctuating unemployment levels, the issue of landlord/tenant law moves to the forefront.  More than ever, the need for Self-Help Centers is being felt.  By assisting both landlord and tenants, our services provide more efficient ways to move cases through the court system.

WHAT IS AN UNLAWFUL DETAINER?

An unlawful detainer lawsuit is a suit brought by a landlord to obtain possession of the rented property and receive payment of back rent. In order to legally evict a tenant (remove and lock the tenant out of the property), the landlord must file an unlawful detainer lawsuit. An award for possession of property authorizes the landlord to evict the tenant from the property. If the landlord is also awarded judgment for payment of back rent, he or she may collect the judgment by attaching the tenant’s property, garnishing the tenant’s wages, or any other legal means. 

GOVERNING ORDINANCES, STATUTES & CODES

Local Ordinances: City’s Municipal Code

State Laws: California Civil Code (CC) Sections 1940 through 1991 (minimum building standards, payment of rent, change of termination of tenancy, privacy, security deposits, abandoned property, etc.); California Code of Civil Procedure (CCP) Sections 1161 through 1179 (eviction procedures)

State Regulations: California Code of Regulations (CCR) Title 25, Housing and Community Development (landlord must comply – habitability)

Federal Statutes and Regulations: U.S. Department of Housing and Urban Development (HUD) (discrimination & landlord’s responsibilities to disclose environmental health hazards)

LEASES & RENTAL AGREEMENTS

There are different types of agreements for renting property, which include oral and written agreements.  Oral agreements are made verbally and generally are not recommended, but they can still be litigated in Court.  One kind of written agreement is a lease.  A lease is a fixed term agreement and is usually in writing.  Another kind of written agreement is a rental agreement, which are usually month-to-month and not for a fixed amount of time.  Unlike a lease agreement, either the landlord or the tenant can terminate a rental agreement at any time upon proper notice. 

Most landlords use printed forms for their leases and rental agreement.  However, printed forms may differ from each other.  There is no standard rental agreement or standard lease.  Therefore, the landlord and tenant are urged to carefully read and understand the entire document before signing it.  The written agreement or lease should contain all of the promises that the landlord or the landlord’s agent has made to the tenant, and should not contain anything that contradicts what the landlord and tenant agreed upon.  If the lease or rental agreement refers to another form, such as tenant rules and regulations it is best to have a copy attached to the agreement.  

The written rental agreement or lease should contain key terms such as the following:

The names of the landlord and the tenant;

The address of the rental unit; 

The amount of the rent;

When the rent is due, to whom it is to be paid, and where it is to be paid;

The amount and purpose of the security deposit;

The amount of any late charge or returned check fee;

Whether pets are allowed;

The number of people allowed to live in the rental unit;

Whether attorneys’ fees can be collected from the losing party in the event of a lawsuit;

Who is responsible for paying utilities (gas, electric, water, and trash collection);

If the rental is a house or duplex with a yard, and who is responsible for taking care of the yard; and

Who is responsible for making repairs.

In addition, the rental agreement or lease must disclose:

The name, address, and telephone number of the authorized manager of the rental property and an owner (or an agent of the owner) who is authorized to receive legal notices for the owner;

The name, address, and telephone number of the person or entity to whom the rent payments must be made.  If rent is to be made in person, the agreement or lease must state the usually days and hours the rent may be paid in person.  Or, the document may state the name, street address, and account number of the financial institution where rent payments may be made;

The form in which the rent payment may be made (for example, by check or money order).  As a general, the landlord cannot require the tenant to make payments in cash;

Every rental agreement or lease also must contain a written that the California Department of Justice maintains a website atwww.megaslaw.ca.gov that provides information specified registered sex offenders.  

A rental agreement or lease may contain other terms.  Examples include where cars must be parked and whether or not permission must be obtained prior to having a party.

The landlord must provide a copy of the signed document to the tenant within fifteen days after being signed.
TENANT RESPONSIBIITIES

State law requires tenants to use rental premises properly and keep them clean.  Specifically, Civil Code Sections 1941.2-.3 require the tenants to:

Keep the premises as “clean and sanitary as the condition of the premises permits.

Properly operate gas, electrical, and plumbing fixtures.

Refrain from damaging or defacing the premises or allowing anyone else to do so.

Use living and dining rooms, bedrooms, and kitchens for their proper respective purposes.

Report broken door or window locks in the dwelling units.
TENANT BASIC LEGAL RIGHTS

Limits on the amount of the security deposit required.

Limits on the landlord’s right to enter the rental unit.

The right to a refund of the security deposit, or a written accounting of house it was used.

The right to sue the landlord for violations of the law, rental agreement, or lease.

The right to repair serious defects in the rental unit and to deduct certain repair costs from the rent, under appropriate circumstances.

The right to withhold rent under appropriate circumstances.

Rights under the warranty of habitability.

Protection against retaliatory eviction. 
RESPONDING TO A NOTICE OF BELIEF OF ABANDONMENT

If the tenant is served with a Notice of Belief of Abandonment, and the tenant objects, he/she must respond not less than 18 days after the mailing of the Notice.  The response must be written and state that the tenant does not intend to abandon the property.   The tenant must list an address where the tenant may be served with an unlawful detainer of the property.  (CCP Section 1951.2)
DEFENDANTS NOT NAMED ON THE COMPLAINT

Defendants not named on the complaint do have some rights and responsibilities.  If a prejudgment claim of right to possession was served along with the summons and complaint, the unnamed persons have only 10 days to respond and protect their rights.  (CCP Section 415.46.)
ANSWER & SERVICE REQUIREMENTS

If the tenant is served with a complaint in person, the tenant has five days to respond. Weekends and holidays are counted, but the fifth day must be a business day. So, if the five days run out on a Saturday or Sunday, the tenant has until the end of the day on Monday to file a response.

If the tenant was served by substitute service or "post and mail," the tenant has fifteen days after the date the server mailed the court papers to file a response. The date of mailing is the postmark date.

Note: If there is more than one defendant (tenant), there could be different deadlines if they were served in different ways or on different days. The landlord has to keep track of the deadline for each defendant.

The following are the forms need for filing of the Unlawful Detainer Answer:

Answer (UD-105)

Proof of Service by Mail (POS-030)

Filing Fee or Fee Waiver

The tenant must take the original and two copies of the documents (one for the tenant’s records and the other for service on the landlord) along with the filing fee to the Civil Clerk’s Office for filing.

Prior to filing the answer with the Civil Clerk’s Office, the tenant must serve the Answer by mail on the landlord.

AFFIRMATIVE DEFENSES

When the tenant fills out the answer it does not matter why the tenant did not have the rent money.  The judge only cares about the following reasons:

Breach of the warrant to provide habitable premises: If the tenant’s home needs repairs.

If the tenant fixed something that the landlord did not fix and the tenant subtracted the cost of repair from the rent.

If the tenant tried to pay the full amount of rent due and the landlord refused to accept it.

If the tenant believes the landlord is evicting the tenant to get back (retaliatory eviction) at the tenant for something the tenant said or did that the tenant had a legal right to say or do.

The tenant believes the landlord is evicting him/her because of the tenant’s race, ethnic background, national origin, sex, religion, age, marital status, sexual orientation, physical disability, or because of the tenant has children.

The landlord accepted rent from the tenant covering a period of time after the end of the notice.

The tenant feels the landlord has another defense which is not listed on the answer form.  Example: the landlord’s eviction is based on a three-day notice for non-payment of rent and the notice demands more rent that the tenant owes.
RETALIATORY EVICTIONS

A landlord may try to evict a tenant because the tenant has exercised a legal right or has complained about a problem in the rental unit.  Or, the landlord may raise the tenant’s rent or otherwise seek to punish the tenant for complaining or lawfully exercising a tenant right. The law offers tenants protection from retaliatory eviction and other retaliatory action. (Civil Code Section 1942.5.)

The law assumes that the landlord has a retaliatory motive if the landlord seeks to evict the tenant (or takes other retaliatory action) within six months after the tenant has exercised any of the following tenant right: (Civil Code Section 1942.5.)

Using the repair and deduct remedy, or telling the landlord that the tenant will use the repair and deduct remedy.

Complaining about the condition of the rental unit to the landlord, or to an appropriate public agency after giving the landlord notice.

Filing a lawsuit or beginning arbitration based on the condition of the rental unit.

Causing an appropriate public agency to inspect the rental unit or to issue a citation to the landlord.

In order for the tenant to defend against eviction on the basis of retaliation, the tenant must prove that he or she exercised one or more of these rights within the six-month period, that the tenant’s rent is current, and that the tenant has not used the defense of retaliation more than once in the past 12 months.  The tenant carries the initial burden of proof.

If the tenant produces all of this evidence, then the landlord must produce evidence that he or she did not have a retaliatory motive.  (Civil Code Section 1945.2(a),(b).)  
Even if the landlord proves that he or she has a valid reason for the eviction, the tenant can prove retaliation by showing that the landlord’s effort to evict the tenant is not in good faith.  If both sides produce the necessary evidence, the judge or jury then must decide whether the landlord’s action was retaliatory or was based on a valid reason.
DEFAULT JUDGMENT

The landlord can obtain a default judgment against the tenant if the tenant fails to respond to the complaint in a timely manner.

If the tenant wishes to set aside the default judgment, he/she must file a Notice of Motion and Motion to Set Aside the Default Judgment.  This is a very involved process and is not recommended.
PREPARING FOR TRIAL

Prior to trial, it is important for the tenant to prepare his/her case just as an attorney would.  The following is a list of things that are recommended:

Get procedural information from local housing authorities.

Prepare evidence, such as pictures, letters, videos, or other evidence.  The key information for affirmative defenses, if any, is repair orders, receipts, inspection reports, notices, and any other witness statements.  (The landlord should make copies of his/her evidence for the other party and judge.)

Subpoena witnesses, if any.  (SUBP-001 or SUBP-002)

Tenant’s Trial Sheet
WRITS AND LOCK-OUT
If the tenant does not move after the judgment becomes final and the landlord has obtained a writ of possession, the Sheriff must now serve a copy of the Writ of Possession and Notice to Vacate.  Once the Writ of Possession and Notice to Vacate has been served, the Sheriff will return to the premises at the end of the fifth day to perform a lock-out.  The defendant has five days to remove all property and vacate the premises.  Any unnamed occupants can file a prejudgment claim of right to possession if it was not served with the summons.

*Note: If the landlord has not served the prejudgment claim of right to possession, the Sheriff will serve it at the time they post the Notice to Vacate.

APPEAL

The tenant can appeal the trial court’s decision; however, it will not stop the lock-out.  (CCP Section 1176.)

BANKRUPTCY

If a tenant files for bankruptcy, it may not prevent the tenant from being evicted.  The landlord has the right to ask the bankruptcy court for permission to proceed against the tenant.
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