
SANTA BARBARA COUNTY SUPERIOR COURT


Office of the Family Law Facilitator


Custody and Visitation: In a Nutshell

In representing yourself, there are certain terms and concepts that you should understand before you attempt to establish or change your custody and visitation orders.  This packet is offered to you as an aid for you to review on your own.  If you want to learn more about custody and visitation and the law, you are encouraged to attend a free class taught by the Family Law Facilitators.  Call 805-568-3133 (Santa Barbara) or 805-346-1476 (Santa Maria) for more information.

I. Definition of terms.
A.  “Custody Order”: A judge makes custody orders.  There are 2 types of custody that make a custody order: physical custody and legal custody. The orders say who is responsible for physically taking care of your child (physical custody) and for making important decisions about your child (legal custody).    Your custody order should say both who has physical custody and who has legal custody of your child or children.

1.  “Physical Custody Order”: This order says who is responsible for physically taking care of your child.  A physical custody order can be made either as joint physical custody or as sole (or primary) physical custody.

a.  “Joint Physical Custody Order”: This type of physical custody order says that each of the parents have significant periods of physical custody time.  The sharing of custody is done in such a way that the child is given frequent and continuing contact with both parents.  The sharing of physical custody does not have to be 50/50.

b.  “Sole Physical Custody Order”: This type of physical custody order says that the child lives with and under the supervision of one particular parent, subject to the court’s order for the other parent to have visitation.


2.  “Legal Custody”: This other type of custody order says who is responsible for making the important decisions regarding your child’s health, education, and welfare.  (Example: What kind of medical treatment will your child receive?  Which religion, if any, will your child be taught?  Which school will your child attend?)  A legal custody order can be made as either joint or sole legal custody.

a.  “Joint Legal Custody Order”: This type of legal custody order states that both parents share the right and responsibility to make the decisions relating to the health, education and welfare of the child.

b.  “Sole Legal Custody Order”: This type of legal custody order says that one parent has the right and responsibility to make the decisions relating to the health, education and welfare of the child.

II.  The goal of a parenting plan (custody and visitation orders) from a legal perspective: A parenting plan should satisfy the child’s “best interest” (see Family Code sections 3011, 3020, 3040, 3044 and 3046).  It should allow frequent and continuing contact with both parents, if possible.  This consideration is balanced against the need to protect the child’s health, safety and welfare.  The court will look at the nature and amount of contact between each parent and your child.  It will also weigh the uniqueness of each child (developmental stage, experiences, personality of the child) in determining a parenting plan.  The court may look at other things as well.

III.  Domestic violence and custody orders: If a court has found that a person has committed serious domestic violence against the other parent or the child/children within the last 5 years, the judge may assume that it is not a good idea to give any type of custody to him or her.  This includes joint or sole legal or physical custody.  The presumption against the person who committed the domestic violence is rebuttable.  This means that the person who committed the domestic violence will have a chance to explain to the judge why the assumption should not be made by the court.  See California Family Code section 3044 to read the law.  (You can go to www.leginfo.ca.gov to view the law online.)

IV.  Moving away with your child. 

Generally, the parent who has an order for sole physical custody has the right to move away with your child.  The court has, however, the ability to look beyond the label of “physical custody” to see which parent has truly been providing the primary physical care of your child.  The “left-behind” parent has the right to have the court consider how the move away of the child will negatively impact (cause “detriment” to) the child.  Some bases for showing detriment include a child’s need for stability and continuity, the distance of the move, the child’s age and community ties, the quality of the child’s relationship with both parents, the child’s wishes (if he or she is of “sufficient age and capacity”), and the scope of shared parenting.  The finding of detriment by the court is just one factor to be used by the court in making its decision.


The court will not look at the reason for the move unless it can be proven that the reason is in bad faith, for example, to prevent the left-behind parent from having contact time with the child


When the parents have joint physical custody, they should try to agree on whether or not the child will go with the moving parent. If they cannot agree, a judge can decide for them, using the best interest of the child test.  A formal evaluation of the custody arrangement can also be ordered.

V.  Getting or changing custody and visitation orders.


1.  First step.  You will need a “case” in the court where you want to get your custody and visitation orders.  Your case might be a divorce (legal separation or nullity) case, paternity action, child support case, restraining order case or action for exclusive custody and support.  If you want to get your first order, you will need to file in the county where your child lives.  If you want to change the current custody and visitation order, you will need to do it in the court where the orders were made unless you take the legal steps to change the venue of the court.


2.  Second step.  Both parents will need to attend independently a one-time parenting class.  In North County, the class is called PACT (Parent and Child Training) and it’s free.  It’s held on every Thursday.  You can call 805-346-7679 for more information.  In South County, the class is called The Children in the Middle, and it costs $50.00 per parent.  You do not have to pay the fee if you can get a fee waiver order.  You can apply through the Legal Resource Center (Tues – Thurs, in the Law Library of the Anacapa Division) or get forms at the Superior Court Clerk’s Office.  Forms and the schedule of classes are also available through the Family Law Facilitator’s Office.  


If the other parent will not voluntarily attend the parenting class or if the other parent lives out of the county or is incarcerated, then you will need to ask the court to excuse the other parent from attending the class.  If you need helping doing this, you will need to attend the Family Law Facilitator’s custody class entitled, “Legal Forms Class.”


3.  Third step.  You and the other parent will need to attend mediation through Family Court Services.  Call 805-568-3133 (Santa Barbara) or 805-346-7679 (Santa Maria) for more information.  If neither one of you has an attorney and you both can agree on a custody and/or visitation order, then the mediator can write up your agreement and help you to get a court order without ever going before the judge.  If you have an attorney, then the attorney will help you with this process.

4.  Fourth Step.  If you cannot make an agreement, then you will need to go to court if you want the judicial officer to make an order for you.  You will need to complete, file with the clerk’s office and properly serve your legal forms.  There will probably be a filing fee between $65 - $415, depending on the status of your case.  You can apply for a fee waiver. (See the 2nd step above.) If you want to represent yourself in this process, you can get the forms through the Superior Court Clerk’s office or online.  Look at the Legal Resources section of the Santa Barbara County Superior Court’s web site:  [www.sbcourts.org/special_programs.] for a list of family law sites on the Internet.

You can also attend the custody and visitation workshops presented by the Family Law Facilitator’s Office.  Call 805-568-3133 (Santa Barbara) or 805-346-1472 (Santa Maria) for more information.

VI.  Important Tips.


1.  Develop a specific parenting plan.   You can prevent a lot of problems if you and the other parent have a specific parenting plan.  When your custody and visitation orders are very detailed in saying who has your child on what days at what times, it takes away the need to be constantly negotiating with the other parent.  A specific order is also more easily enforced by law enforcement, if needed.  Look at the “Specific Parenting Plan Suggestions” below for some ideas.


2.  Make sure that any parenting plan agreement made in mediation is made into a court order.  An agreement is not enforceable by law unless it is in writing signed by the parents and the judge.  If neither you nor the other parent has an attorney at the time of mediation, then the mediator at Family Custody Services will write up your agreement during your mediation session and you both can sign it before leaving.  The mediator will then give the signed agreement to the judge for signature, and you have a new court order returned to you in the mail.

If either one of you is represented by an attorney at the time of the mediation, then the mediator will only write down the “terms of agreement.”  This is not an agreement that you can sign.  It is the attorney’s responsibility to make the terms of agreement into a formal agreement (called a “stipulation”) that you and the other parent can sign and present to the court for the judge’s signature.  If the attorney, for whatever reason, does not write the formal agreement for your signature, then you will not get a court order.  A “handshake” agreement made in mediation is wasted if it is not put in writing, signed by the parents and given to the judge for signature.  Make sure that you ask the attorney to write the stipulation.

VII. What I want for my custody and visitation orders (answer #1, #2 and #3 below):

1.  The PHYSICAL custody order I want for my child(ren):

a.  FORMCHECKBOX 
 Joint physical custody OR 

b.  FORMCHECKBOX 
 Sole/primary physical custody to:
                                                                      Name of parent

2.  The LEGAL custody order I want for my child(ren):

a.  FORMCHECKBOX 
 Joint legal custody OR


b.  FORMCHECKBOX 
 Sole legal custody to:                  
                                                     Name of parent

3.  The VISITATION schedule that I want for my child(ren) is:


VIII.  SPECIFIC PARENTING PLAN SUGGESTIONS:                                                                     

When you develop your “specific parenting plan” with the other parent, it may be helpful to have a decision made about the following:


1.  Physical Custody:  sole or primary to one parent or joint (shared between the two parents).


2.  Legal Custody:  sole or primary to one parent or joint (shared between the two parents).


3.  School year parenting schedule


4.  Summer vacation parenting schedule:



a.  Same as school year schedule?



b.  Uninterrupted time to take vacation trips?


5.  Spring Break (Monday – Friday) parenting schedule


6.  Christmas/winter holiday break parenting schedule


7.  Holiday parenting schedule.  Parents may add and/or delete any holiday as is           appropriate (i.e. Passover, Grandparents’ birthdays):

	a.  Mother’s Day

b.  Father’s Day

c.  Children’s birthdays

d.  Parent’s birthdays

e.  President’s Day

f.  Martin Luther King’s birthday

g.  Easter

h.  Memorial Day Weekend

i.   July 4th
	j.   Labor Day weekend

k.  Veteran’s Day

l.   Halloween

m. Thanksgiving

n.  Christmas Eve

o.  Christmas Day

p.  New Year’s Eve

q.  New Year’s Day





8.  Transportation:  Who will pick up and who will drop off the children?  Where?


9.  Traveling with the children: How will travels (county, tri-county area, state or country) with the children out of town be done?  Need to give notice, ask permission or nothing at all?

10.  Special concerns:  Alcohol, drugs, child in own bed, etc?


11.  Your other concerns?
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