For Judges
to Consider

Many of the following constructive suggestions for judges were
offered by court observers where community court-watcher pro-
grams are in place:

Exp]aim'ng When in-chamber conferences run longer than expected,
Je]ays Jjudges or their bailiffs, as a matter of courtesy, are
encouraged to explain the delay to jurors and all others
in the courtroom. Upon their return to the bench, judges
might also briefly explain the nature of the activities that
caused them to enter the courtroom later than the sched-
uled starting time. Court users appreciate explanations
for unavoidable delays, since their time is as valuable as
the court’s.

Demeanor Court observers rarely complain about a judge being too
stern, too firm, or too serious. But reports of citizen
court watchers are often critical of judicial sarcasm, flip-
pancy, rudeness, weakness, or extreme informality. An

appropriate level of decorum enhances the legitimacy of
the court and its rulings.

Undivided According to court-watcher reports, some judges on the
attention bench look at paperwork instead of giving people
appearing before them their undivided attention. Despite

the often routine nature of their duties, judges are

encouraged to address each person appearing before the
court individually and personally.

Exp]aining Judges who clearly explain in court what a criminal sen-
sentences tence means and the reasons for it enhance the confi-
dence of victims, defendants, and spectators. For exam-

ple, most lay people do not understand terms such as
“supervision,” “conditional discharge,” and “order of
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protection.” In addition, a full statement of the reasons
for imposing a sentence or making a ruling favoring one
party over another increases the public’s understanding
of and respect for the justice system.

Leaving For some proceedings, judges do not need to be present.
the Some court watchers have suggested that judges who
courtroom heed to leave the courtroom for any reason offer the
courtesy of excusing themselves and explain to others in

the courtroom the reason for their departure, even if it is
brief.

Granting There are many reasons why continuances are neces-
continuances Sary, but they can also be a nuisance to witnesses and to
the litigants who did not request them. To the greatest
extent possible, judges are encouraged to minimize the
grant of continuances and to keep them short. Judges are
also encouraged to require lawyers to provide a satisfac-
tory reason for the request and make the reason for the
continuance publicly known.

A word of “‘Thank you’ speaks volumes,” says one judge who
thanks o©ffered his advice on making courts user-friendly. He
suggests that judges “thank witnesses for their testimo-
ny, thank jurors for their service, and thank court staff

now and then for the good job they’re doing.”
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NONVERBAL COMMUNICATION CATEGORIES

Nonverbal communication occurs when receivers observe cues other than spoken and written
words...and assign meaning to them.

BODY LANGUAGE (KINESICS)

e Includes the face, eyes, gesture, body posture
e Example: Defendant's slouched posture and avoidance of eye contact

VOCAL INFLECTION (PARALANGUAGE)

e Any vocal emphasis or variation that enhances or changes the meaning of the spoken
words

e Example: Judges vocal emphasis in reprimanding counsel

ARTIFACTS (OBJECT LANGUAGE)

e Any physical object, including attire, to which receivers assign meaning
e Example: Inappropriate attire of courtroom participants
SPACE (PROXEMICS)
e Distance between people, and arrangement of furniture
e Example: Shortening distances to increase informality, candor

TOUCH AND SMELL

e Physical contact, body odor

e Example: In full view of jury, defense attorney touches the shoulder of client;
witness smells of liquor

TIME (CHRONEMICS)

e Meanings assigned to the length of a transaction (duration) or the point in time when
something occurs

e Example: Judge spends several minutes with each defendant during plea-taking
SILENCE
e Meanings assigned to the absence of oral speech, or to pauses

e Example: Defendant does not respond to judge's question
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PRO SE EXPECTATIONS

Pro se expectations are frequently based upon ignorance of the law and of the judges'
role. Listed below are potential assumptions the pro se might make. Mark each one with
a "yes" or "no," regarding whether the pro se should expect or have a right to it.

1. The judge will explain the procedure in simple language.
2. The judge will help me in preparation and completion of legal forms.

3. If I ask questions of a witness, the judge will help me out if I'm doing it
incorrectly.

4. The court staff will treat me with courtesy and respect.

5. If alawyer tries to dominate or control me, the judge will step in to protect
my interests.

6. After the proceedings begin, if I decide I need a lawyer, the judge will
continue the case until I can get one.

7. Because the judge knows that I'm not a lawyer, he/she should be tolerant
if I make legal errors.

8. Because I don't know the rules of evidence, I should be able to present
anything in my favor and the judge can filter out whatever may be
inadmissible.

9. If the judge is convinced that I really need legal counsel, he/she will tell
me, and why. '

10. One way or another, the judge will make sure that he/she gets all relevant
information before making a decision.

11. Assuming I behave courteously and respectfully, the judge will treat me
with patience and respect.

12. If there are documents or witnesses that I've overlooked that would help
me make my case, the judge will tell me what I need.
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SMALL GROUP DISCUSSION PROBLEMS

On a motions calendar requiring documents to be submitted three days in advance, a pro
se litigant arrives without any paperwork. The lawyer for the other side objects to
presentation of arguments without the required paperwork. What do you do?

In a trial in which one party is pro se and trying to cross examine a witness, the other
party's attorney continues to make objections, valid under the rules of ev1dence but
which leave the pro se party totally confused.

A pro se litigant on the motions calendar submits handwritten materials. Court policy or
local rules require materials to be typed. What should the judge do?

In a trial involving one represented litigant and one unrepresented litigant, the attorney
continually asks objectionable questions on direct and cross examination. The pro se

litigant is clearly unaware of the impropriety of the questions. Should the judge
interfere?

In a trial involving a represented litigant and an unrepresented litigant, the pro se litigant
is harming his/her case with answers given in response to questions he/she does not
understand, due to the complexity of the words and sentences used by the attorney.
Should the judge interfere?

In a trial with unrepresented litigants, the parties do not understand trial procedures or
evidence rules. As a result the trial is taking substantially longer than a trial would
normally take, backing up other previously scheduled trials. What should the judge do?

In a divorce trial involving two pro se litigants, the parties in their testimony appear to be
only focusing on their animosity to each other, rather than the necessary testimony to
present their case. They are not only wasting time but necessary evidence is not being
provided. What can the judge do?

An Hispanic woman appears in a small rural county court pro se as a defendant in an
unlawful detainer action. Her landlord is represented by counsel. She speaks very little
English and, despite the presence of an interpreter, is unable to articulate what appears on
paper to be valid defenses for non-payment of rent. She was unable to secure pro bono
counsel through the local pro bono program. A paralegal assisted her in preparing her
answer. Can the judge do anything to assist her in presenting her defense?

The plaintiff in a suit for breach of contract against a vocational institution has presented
a properly drafted complaint. However, the plaintiff is in a wheel chair, has a serious
speech impediment and appears confused by the proceedings. He is eligible for free legal
services, but there is no legal services program in his county. There is a small pro bono
program in the county, but the attorneyvs only handle uncontested divorces. Plaintiff has a
strong claim and will be disadvantaged without the advice of counsel. The vocational

school is represented by counsel. Is there anything the judge can do to assist the
plaintiff?
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Are Courts Encouraging Pro Se
Litigants?

By Diana Digges

Before long, most lingants will be pro se, largely because
lawyers are pricing themselves out of the market for most
individual consumers, says Arizona Chief Justice Thomas
Zlaker

Increasingly, courts are providing pro se lingants with forms,
software and other help - a trend that some belisve could have
an impact on small-firm practices.

This rend has prompted a backlash amonyg some lawvers, who
argue that self-represented hngants are ill-prepared and at an
aulomatic disadvantage 1 a system designed for lawyers. They
i get 1Mo major wouble in the courtroom, hurt their own causes,
averburden court clerks and place judges in an ethuical twilight
ZOmE.

Zlaket is a staunch proponent of making the legal sysiem miore
user-friendly - and more affordable. Zlaket, who spent 27 vears
i small-firm private practice, argues that, with proper support
services from the courts, people are quite capable of handling
bread-and-butter legal issues on their own. And even 1T they're
not, they're doing it anyway - so the legal system had better help
them be more effecuve. he says. Lawyers are quickly becoming
"catastrophically wrelevant,” he says, by pricing themselves
beyond the reach of ordinary people and by losing public trust.

Ed Ryan, president of the Massachusetts Bar Association.

argués that the courts are wrong 10 support self-representation.
He compares the pro se movement 1o a fast food dier, with few
long-term benefits. He claims that support by the courts for pro
se hurts the gystem, hurts the self-represenied litigants and
demeans the contnbunons that lawyers have made 10 society. He
cnncizes Zlaket i particular for encouragmg the pro se
movement,

Lawyers Weekly USA spoke with Ryan and Zlaker in separaie
nterviews, encouraging them fo respond 1o the major points n
cach other's arguments.

Chief Jusnee Ziaket led off the discussion by asserting that pro
se lingation 13 on the rise because many people cannoi afford
legal representation or beligve they can do the same job

2713/01 945 aM
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themselves for a fraction of the cosr.

Ryan: It's true we have a growing number of people in courts
withour an attorney. Some people simply don't have the means; 1
believe we have 1o take care of those people. The legal
profession should find a way. What 1 really object 1o is the
courts encouraging people 10 do 1t themselves and providing
them with fill-in-the-blank forms, a less than complete
explanation of their nghis and a less than complete explanation
of the consequences of their actions.

Zlaket: We are not encouraging [pro se]; we're responding to it.
Thus is not an affirmative effont 1o encourage self-representation.
It 1s mstead a recognition of the sumple fact that more and more
people are choosing 1o represemt themselves. About 80 percent
of the parties in domestic relarions cases are not represented by a
lawyer. We have to figure out a way to deliver legal services to
those people.

In Anzona, we have self-service centers with forms that are
drafted by lawyers. [Thosge forms] are correct and conform
completely 10 Anzona law. The court operates a roster of privale
lawyers who advise and counsel self-represented litigants on a
fee-for-service basis. This 1s more cost-effective for some
hingants than full representation

Compare this 1o the old days when people wenr 1o & starionery
store and bought a power of artomey or will or deed off the
shelf, mass-produced out of state. Ar least what we're giving

_ them now meets the law and gets them 1o first base. We're not
all the way home, because we're still confronted with the
requirernents of the courtrcom. They're still in a deep pool and
i danger of going over their heads.

Ryan: If a form 1s being reviewed by a lawyer, thar's berter than
[if it were reviewed) by someone who 13 untramed. Bur |
wouldn't want 10 be the lawyer reviewing the form - you cant
get the information needed 10 make a quality decision in a
matier of minutes. In the hands of a professional, in the ordinary
give and take of consultation, an individual can ask questions,
and more importanily, be counseled. A computerized program is
not a sansfactory way of doing thar.

Zlaket: Who can afford a lawyer? Like 11 or not, lawyers are
increasingly pricing themselves out of the reach of most
Americans. When | was state bar president a decade or more
ago, we used 10 spend a lot of time talking about how to provide
legal services 10 the poor. Now the focus has changed, because
when 1t comes 1o hinng a lawyer, most of us are poor. Unless
you're wealthy or a major corporation, you simply cannot afford

" 10 pay $300 an hour. When I give this speech in Burte, Monrana,
a lo1 of the lawyers look at me and say, 'Well, we're not charging
that here.' Burir's very difficult in big ciries to find a lawyer who
is within reach of the average citizen.

Ryan: Lawyers are sufficiently affordable. What we need 1o do
1s make sure people are well aware of that. The bar associanons

2ofo 2/13/01 9:45 AM
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are going 1o stand ready 1o identify lawyers willing to t1ake on
these cases on terms on which the Jawyer and the hnigant can
agree. The bortom line 18 that some of the pro se movement 1s
being dniven not by people who want 10 do 1t on their own, but
by the courts. The more courts encourage people 1o represent
themselves, the more people may take a stab ar it.

Clearly, in domestic relanions, a number of people are going into
court without lawyers. The quesnon 1s, why? Are we deluding
them by suggesning as a court sysiem that they can do these
things? [f that's the case, why tramn [people] in the faw? Why
give them a rigorous exam to demonstrate their proficiency in
the law?

People need 10 undersiand that they can give up substannal
nights by filling in the blanks on some form. If they buy a4 home
without an attomey, there will be a problem when it comes ume
to seli their house or enlarge their property. People who enter
o contracts, form businesses, do any number of things can run
nto trouble later on.

Often the mistake 1s not discovered for years. [The pro se
movement) just gives people the 1llusion of jusnce. Ir's the
equivalent of walking into an emergency room and asking for
the equipment to perform a procedure on yourself. Down the

road, lawyers are going to be required to untangie the mess that's
been created.

Zlaker: Of course lawyers will report, anecdotally, thart these
people are hurting themselves and they don't get the resulis they
would if they were represented. Lawyers may be correct in thar.
To my knowledge, there is no study that would shed light on
what happens 1o pro se linigants later on. But these people either
cannot afford a lawyer or for one reason or another have chosen
not 10 have a lawyer and the Consutution says they are entitled
To represent themselves if they choose 10 do so. Se the question
becomes, how do we make the process more responsive to these
people?

Ryan: If somebody voluntarily wants 10 go into a courtroom, |
don'1 object. But simply because one has a nght doesn't mean
thar the courtroom has 1o stand on its head 10 accommodate
them. Unrepresented litigants don't know the rales of procedure,
they come 1n unprepared, with documents that don't cover what
they need. The judge bends over backwards to accommodate the
person who doesn't know the rules. Lawyers on the other side of

that kind of case are often caught in the crossfire and their client
ends up the loser.

Zlaket: Yes, most judges will tell you that it's much more
difficult to manage a couriroom or case where there are no
lawyers. But we're not supposed 10 be devising a system far the
convenience of judges and lawyers. We're supposed 1o be

devising a system for citizens 10 have their rights and labilities
adjudicared.

Ryan: Many judges say that since [pro se lingants] seem 10 be
Joto 213/01 945 AM
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coming in grearer numbers, we have to do something 10 make v
casier for them and therefore casier for us and move these cases
along. That's the wrong approach. The approach should be one
thar 1s an effort 10 make people aware of sigmficant rights they
could be missing in the rush to represent themselves.

Zlaket: We have 10 accept the fact that we are in a
do-it-yourself era. The society is becormng more self-rehant,
there's an independent sireak and why shouldn't it carry over
nto lawyenng? That mentality, coupled with the public misiTust
of lawyers makes for a perfect recipe for self-representation.

Ryan: The judge has taken a number of issues and run them
together when they're really non-sequiturs. He [links] pro se
lingarion to the notion that lawyers are becoming irrelevant
because they've priced themselves out of the economy, are
arrogant and won't hear what the public 1s saying. They don't
necessanty follow one from the other. And he's given speeches
where he stands up and gives a litany of things lawyers lie
about. Any judge who calls lawyers hars 1s out of sync.

Zlaket: Mr. Ryan has misunderstood me. [ love lawyers, but
dammit this profession 1s apparently willing 1o ignore the reality
that more and more people cannot afford 10 take advantage of its
skills and services. One of my concerns 1s that public esteem for
lawyers has been declhining over the years. This 1s why Mr. Ryan
has taken me to task, but he really misunderstands what [ am
saying.

There is no doubt that the public has a perception of lawyers thai
1s not flattering  One of the things the public sees about lawyers
is a lack of mustwarthiness, a lack of wruth-1elling. Why else is
Jim Carrey, in [the hit mowvie] "Liar, Liar" funny? He's funny
only because he's a lawyer. You know the old joke about how
you know when 4 lawyer's lying - when his hps are moving. If
Carrey had been an accountant or an architect, nobody would
have laughed. Why is it that those antempts at humor gamner such
artesponse? Clearly, it is because underlying it all is the
percepnion that lawyers don't tell the truth. People beheve thart
lawyers will do and say anything to win.

Ryan: There 1s absolutely no empincal data to support the
connection between the do-it-yourself movement and the public
perception of amomeys. The do-it-yourself movement has
existed for 30 vears. This is not new. The courts, because of
greater numbers of cases, just want to make things easier. Case
flow management 18 one of the most significanr driving
elements 1n this court-onemtated do-t-yourself self-service
center. | think we should stop it. Our courts represent the third
branch of government.

Ziaker: We have fallen down on the job of public educanon - |
did not say public relations. To that exient, Mr. Ryan and 1
agree. My remarks are addyessed 1o the justice sysiem, not to
lawyers. I'm a lawyer and damn proud 10 be one. 1'd rather hang
out with them. But whar does that have to do with the justice
system? I'm responsible admnismratively for 183 courts, for
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7,000 employees and for a jusnce system that 1s supposed [0
deliver open access 10 a court system for the citizens of this state
- reasonably priced, reasonably speedy justice, a level ground,
neutral playing field, with no prejudice or favoritism.

One of the things thar irks Ed Ryan most is Chief Jusrice Zlaker's
Jrequeni public criticisms of lawyers. In speech afier speech, the
chief justice pulls owt stanistics documenting the pubhc distrus:
of the profession and warns lawyers 1o "clean up thew acr.”

Ryan: His remarks demean the contributions lawyers have
made 1o this society. It is lawyers - not regulatory agencies or
govemnment bodies - that have secured 10 the average citizen the
nghts they now rake for granted. You're safe in what you say
because the Consurnuon says you have a right to say it and
lawyers in courtrooms have secured it for you in the face of
legislation that has wied 1o curtail it. If you have children, your
children's 10ys are safe hecause of Jawyers. The clothes you
wear, the fabrics on your furmiture, the rugs in your houses, the
pamnt on your walls - all these safery standards have been the
product of lawyers' efforts. Justice Zlaker refers 1o the

irrelevance” of lawyers. He's lost touch. He's out
not thinking about what lawyers do across this

country every single day. He's wrong.

Zlaker: Please. I don't want 1o hear about how good we are. |
have my lawyer heroes, 100. I don't need 10 hear lecrures from
people who are personal injury lawyers charging contingent
fees. By the way, that's what 1 was for many years. Of course,
lawyers do good work [ don't trivialize what lawyers contribute
1o this democracy at all Having said thart, 10's time 10 move on
and quur pamng ourselves on the back and engaging in public

respond 1n a positive and efficient way 1o those

cnncisms of the system rthat have merit.

In many ways, the public has got us right on. | intend to make

when | discuss the pro se movement. 1 say, "Look,

we're In a bind here. I'm a chief justice. There are 50 of us. Don't
you think thai the judges are going to have 10 go back 10 the
drawing board and design a system that's iailored 10 pro se
litigants? They are going 1o be the majority. All the statistics
indicate that the wend is moving in that direction in other areas.
We're nussing the boar. Our justice system is tied to tradition. It
needs 10 be modernized, more accessible ”

Do we have 1o change the rules of procedure, the rules of
evidence 10 accommodate pro se hitigants? I don't know the

- answer to thar. | throw it out to be provocative, 1o get lawyers
thinking. The reaction [ get back is anger and hostility. The
problem really suikes at solos and small firms. They're the ones
who will have to help us. Most lawyers don't believe 11 will ever
happen - that the majority of litigants will be pro se. Most
lawyers think 1t's hmited 1o domestic relations and most lawyers
don't like those anyway. But the wend is clear - for anyone who's
got his eyes open.

commenis can be directed 1o the writer ur

2/13/01 9:45 AM
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A Court That Works, and
Anticipating Y2K

We are all accustomed to complaints about the courts.
This judge is callous; that one does not know the law. This
judge would not listen to what the client felt he had to say.
It takes six weeks to process an uncontested judgment, and
just as long to schedule a short-cause hearing. No one cares
about the people whose lives are being judged and whose
strained finances are being further challenged by unlivabie
“net spendable incomes.” So inured to frustration are we by
these perceptions or actual experiences that when we visit a
court that really works, we feel refreshed, in fact, inspired.
We remember what impelled us to practice family law in
the first place. ‘

4 Court That Werlks. Consider this courtroom. It is
devoted to the District Attorney family support calendar,
hardly the most elevated or glamorous of the courtroom
scene. For the judicial officer, it is not at the top of the
judicial pecking order. I is not a courtroom one SXpECEs to
be blessed by financial resources. :

Even before the commissioner enters the courtroom, the
court personnel are busy. The room is filled to capacity, but
only a few parties appear with counsel. Most of the par-
ticipants Iook like people who could not afford counsel or
would not know how to find counsel. Those who appear o
be here for the first time clutch their papers with anxizty.
Theclerk explains politely how parties should check in. The
assistant district attorney confers in turn with several men
who seem to know him already; they show him paycheck
stubs and explain their circumstances. He speaks to them
respectfully, as if to colleagues, not a trace of disdain in his

* s, Richmond is @ Certified Family Law Specialist practicing in San
Francisco (Law and Mediation Offices of Diana Richmond). Ske is a
Feliow of the American Academy of Matrimorial Lawyers and is the former
chair of the Siate Bar Family Law Section. Ms. Richmond has served as an
editorial consuitant to the CALIFORNIA FamiLy Law MONTHLY since 1984 and
is an editoriat consultant for Kirkiand, Lurvey, & Richmond, CarsFornia
Faistry Law PRACTICE AND PROCEDURE, 2nd ed. (Matthew Render).

(Matthew Bender & Co., Inc.)

manner. The court facilitator answers questions from par-
ties, aliernating comfortably from speaking in Spanish with
one to English with another. She remembers someone who
has been here before, even recalls her circumsiances, and
makes a suggestion the party appreciates and thanks her for,
She smiles warmly, then urns to the next party with ques-
tions.

When the commissioner takes the bench, the room quiets
without effort. Physically, she is neither tall nor command-
ing. But her open demeanor, respect for the participants, and
ready humor visibly lower the anxiety of the participants.
She introduces the DA, his investigators who run the com-
puter guideline calculations, and the facilitator. She explains
the process of calculating child support according to
California statewide guidelines and how the lawe ¥mit what
she can do. She explains what the criteria are and what they
are not. She encourages people to-try to come to agreement
on support amounts because in doing so the participants
have more flexibility in setting an amount than she does.
She even gives a good-humored guiz on what criteria are
and are not relevant. “If you ask me to lower your child
support obligation because of the amount of your car pay-
ment, can [ do it?” A few people from the audience venture
an audible and tentative “nc.” As she asks other questions,
the answers become 2 sort of chorus from the audience.
They have caught on. She has not only broken the ice, but
has also given them information to help them understand
and participate in the process. She encourages them to sit
with the DA investigator and facilitator to figure out their
probable support obligations. Then she recesses for half ar
kour to give the participants 2 chance to resolve the issues
themselves. Many of them do. There is not a trace of
antagonism in the room, whether the judge is present or not.
When she rules, she is ciear and certain, and the parties
accept what she says.

Obviously, this commissioner has instilled the quality of
respect into everyone who works here. Just as disdain fo-
ments disdain, respect breeds respect: and it permeates the
atmosphere for everyone here. The culture of respectful
participation did not happen here by accident. It makes
everyone who works here feel valued; feel as if they have
been heard and understood.

This is not a fabricated story or imaginary courtroom, and
the characters are not invented. They not only resemble real
people; they are real people who deserve to be recognized
for the quality of the work that they do. The department is
room 416 in San Francisco; the commissioner is Marjorie
Slabach. The Assistent District Atiorney is Paul Eyerly. The

{Pub. 110}
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California Family Law Monthly

courtroom facilitator is Cristina Llop. The clerk is Jennifer
Ngo-Chan. The atmosphere they have created is refreshing,
but I do not imply that they are alone in their accomplish-
ment. They are an example of what we can make of the
resources we have, and they should inspire us with the
possibility of improving the manner in which we dispense
justice throughout our court system.

A Unique Y2K Issue. On a completely different subject,
it occurs to me that we may have a “Y2K” problem in our
* court system that no one may have fully anticipated, and it
has nothing to do with computers. About November of each
year, some clients come to the recognition that they want
their dissolutions over by the end of the year. It is a predict-
ably recurring phenomenon: a blinding insight that inspires
many clients who have not earlier feit any urgency to resolve
their situation that it must be over by year-end. The idea of
starting off a new year fresh, unencumbered by the prior
year’s impediments, motivates many of us. Think of how
‘much more powerful is the impetus to complete a task
before the end of the century. Recently, one of my clients
said she certainly wanted her dissolution concluded before
the Millennium—and a light went on in my head that she
was going to be echoed by many more before the year is out.
I think there is going to be a millennial stampede for judg-
ments to be finalized in December 1999. We ought to start
early in finalizing those judgments that can be entered this
year, and our courts would be well advised to arrange for
extra help in processing judgments.

(Matthew Bender & Co.. Inc.)

ADOPTION

Hearing After Investigative Report

Court’s Refusal to Hold Evidentiary
Hearing on Independent Adoption
Petition Violated Family Code

Adoption of Baby Girl B. '

(Civ. No. E022283; Ct. App., 4th Dist., Div. 2. 8/10/99)
—<Cal. App. 4th—, —Cal. Rptr. 2d—

By Richli, J. (Hollenhorst, Acting P.J., Ward, J.,
concurring)

The court of appeal held that a trial court violated a prospec-
tive adoptive parent’s statutory right to a hearing by refusing
to hold an evidentiary hearing on an independent adoption
petition after a county social services agency filed an adverse
adoption report.

Facts and Procedure. In October 1996, a mother with a
history of drug abuse gave birth; her infant daughter (Baby
B.) was released to a prospective adoptive parent (Cyndie).
In April 1997, Cyndie filed an adoption petition, acting in
propria persona.

In October 1997, a county social services agency (the
Department) filed an adoption report stating that Cyndie (1)
had failed to respond to requests for information, including
requests for documentary proof of marriages, proof of in-
surance, and personal references; (2) was unemployed, (3)
had a criminal record, including convictions in 1981 for
welfare fraud, in 1982 for writing bad checks, and in 1996
for possession of a controlled substance, (4) was living with
an ex-husband who had a criminal record, including arrests
in 1986 for grand theft, in 1995 for public drunkenness, and
in 1994-1
with an alcoholic adult son who had a criminal record,
including arrests for battery and burglary, and (6) would not
provide a suitable home for Baby B. The report recom-
mended that the adoption petition be denied, and that Baby
B. be removed from Cyndie’s custody.

On December 10, at a hearing on the adoption petition,
Cyndie appeared in pro per and requested a contested
hearing. However, an attorney for the Department argued
that Cyndie “had more than enough opportunity to be
cooperative with [the caseworker],” that Baby B. was “in
danger the longer she stays in [Cyndie’s] household,” and
that a contested hearing would result in “just delaying a

(Pub.110)

5 for spousal abuse; (5) was living off and on
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JUDICIAL ASSISTANCE

GENERAL RULES
REGARDING

TREATMENT OF
PRO SE LITIGANTS

The legal and judicial ethics issues surrounding any form of judicial assistance to a self-
represented litigant, or even a represented party, are numerous, intertwined, and
implicate competing values.

Judicial ethics principles have obvious relevancy to the thorny dilemma confronting the
trial judge: balancing the duty of impartiality in appearance and in fact with the duty to
provide a fair and meaningful hearing. The judge who provides any form of assistance to
a self-represented litigant whose adversary is represented risks being accused of
unfairness by the opposing attorney. Yet, by maintaining complete passivity when a self-
represented litigant makes errors jeopardizing the claim or defense sought to be made,
some would argue that the judge runs afoul of the meaningful hearing requirement of the
due process clause and the rights of access to the coun, self-representation, and an
open court. These and other legal and judicial ethics issues are discussed below.

The Supreme Court in Haines v. Kerner.%® held that a self-represented litigant's
complaint must be held to “less stringent standards than formal pleadings drafted by
lawyers.” “Pleadings” is defined by Black’s Law Dictionary (5th ed. 1979) as: “The
formal allegations by the parties of their respective claims and defenses.” It is not clear
whether “pleadings” includes letters, motions, or other written submissions to the court.
Moreover, whether Haines applies to pleadings in state courts, or is limited to an
interpretation of the federal pleading rule (Rule 4, F. R. Civ. P. ) is an open question.

What if the court determines that pleadings filed by a pro se litigant were in fact drafted
for a fee by an undisclosed nonattorney? Shouid the court deny the filing of the petition
or impose other sanctions against the litigant? A Tennessee attorney general opinion on
this point states:

Preventing the filing of such pleadings or documents or expunging them once filed, when
they are signed and filed by a litigant proceeding pro se, could be construed as depriving
that litigant of the state and federal constitutional right of access to the courts.... [iltis
the opinion of this office that a trial court would exceed its powers and proper role by
rejecting the filing of a document because of such circumstances. Such action by the
court could well cause a litigant, at no fault of his own, to forever forfeit valuable rights,
such as when a filing is necessary to prevent the running of the statute of limitations on a
claim, or to comply with other mandatory requirements of statute or court rules. Such a
rejection would also raise serious questions of denial of the litigant's constitutional right
of access to the courts. While unauthorized practice is obviously a serious concern, the
remedy of striking a document for that reason would be a drastic one, and would have
repercussions on the litigant rather than the real wrongdoer.”

69. 404 U.S. 519, 520, 92 S.Ct. 594 595 (1972).

70. Opinion 94-101, 1994 WL 509446 (September 9, 1994). The opinion cites the following case law: John
L. v. Adams, 969 F.2d 228, 231 (6th Cir. 1992) (noting that on numerous occasions the Supreme Court has
recognized the existence of a federal constitutional right of access to the courts); Andrews v. Bechtel Power
Corp., 780 F.2d 124, 137 (1st Cir. 1985), cert. denied, 476 U.S. 1172, 106 S.Ct. 2896 (in federal courts, while
there is no constitutional right to self-representation in civil cases, there is a statutory right of long standing to
such self-representation); Whishant v. Byrd, 525 S.W.2d 152, 153 (Tenn. 1975) (recognizing that an individual
has a state constitutional right to institute and prosecute a civil action seeking redress for injury or damage to
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GHOSTWRITING

The Committee on Standards of Conduct Governing Judges in the Sixth Judicial Circuit
of Florida answered a similar question.” There, a judge inquired whether he would
violate the Canons of Ethics by presiding over a case which he knew or had reason to
know was “the product of unlicensed practice of law, in that the pro se litigants are
receiving legal advice and services from nonlawyers.” The committee saw “no ethical
impropriety in a judge presiding over a case where a pro se party may have received
advice from a nonlawyer or an attorney not admitted to practice in Florida. If appropriate,
at the conclusion of the matter, the judge may refer such cases to the Florida Bar....”

“Ghostwriting” is the term used by several courts to describe the act of an undisclosed
attorney who assists a self-represented litigant by dratting his or her pleadings as part of
“unbundled” or limited legal services. The practice has been criticized by some courts as
violative of various court rules and ethics principles. For example, in Johnson v. Bd. of
County Commissioners,’ the court held that the self-represented defendant's pleadings,

seemingly filed pro se but drafted by an attorney would give him the unwarranted
advantage of having a liberal pleading standard applied whilst holding the plaintiffs to a
more demanding scrutiny. Moreover, such undisclosed participation by a lawyer that
permits a litigant falsely to appear as being without professional assistance would
permeate the proceedings. The pro se litigant would be granted greater latitude as a
matter of judicial discretion in hearings and trials. The entire process would be skewed to
the distinct disadvantage of the nonoffending party.

The court also found ghostwriting a violation of Rule 11, F. R. Civ. P., which requires that
“every pleading, written motion, and other paper shall be signed by at least one attorney
of record in the attorney’s name, or, if the party is not represented by an attorney, shall
be signed by the party.” The court found that a “deliberate evasion of the responsibilities
imposed on counsel” by this rule occurred in that case.”™

The court in Johnson cited Informal Opinion 1414 (1978) of the ABA Standing
Committee on Ethics and Professional Responsibility in support of its ruling. That
opinion found that undisclosed counsel who renders extensive assistance to a self-
represented litigant engages in misrepresentation contrary to the former Model Code of
Professional Responsibility provision DR1-102(A)(4), which provides: “A lawyer shall
not:..(4) Engage in conduct involving dishonesty, fraud, deceit or misrepresentation.”
The court further found that “Having a litigant appear to be pro se when in truth an
attorney is authoring pleadings and necessarily guiding the course of the litigation with
an unseen hand is ingenuous [sic] to say the least; it is far below the level of candor
which must be met by members of the bar.””* See also, Laremont-Lopez v. Southeaster”
Tidewater Opportunity Center,” in which a federal district court found that ghostwriting
was a violation of a local rule that requires counsel to obtain leave of court before
terminating their representation of a party. No cases have been found upholding the
practice of ghostwriting.

his personal property, or for the vindication of any other legal right); Irvin v. City of Clarksville, 767 S.W.2d
649, 651-652 (Tenn. Ct. App. 1988) (discussing generally the right of a litigant to proceed pro se).

71. Opinion 94-96 (December 16, 1994), http://www.co.pinelias.fl.us/sixth/ocscgj/ninet4/94-46.htmi.

72. 868 F.Supp. 1226, 1231 (D.Colo. 1994), citing Ellis v. Maine, 448 F.2d 1325 (1st Cir. 1971); Klein’
H.N. Whitney, Goadby & Co., 341 F.Supp. 699 (S.D.N.Y. 1971); and Klein v. Spear, Leeds & Kellogg. 30°
F.Supp. 341 (S.D.N.Y. 1970).

73. Johnson v. Bd. Of County Commissioners, 868 F.Supp. at 1231.

74. Id. at 1232.

75. 968 F.Supp. 1075, 1079 (E.D.Va. 1997).
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PROCEDURAL

COMPLIANCE

DUTY OF

IMPARTIALITY

in the context of a criminal case, the Supreme Court in McKaskle v. Wiggins held that “A
defendant does not have a constitutional right to receive personal instruction from the
trial judge on courtroom procedure. Nor does the Constitution require judges to take
over chores for a pro se defendant that would normally be attended to by trained

counsel as a matter of course.”’® It has been suggested that this also applies to civil
cases.”

Assuming judges need not “take over chores” for a self-represented litigant, how should
judges treat them? Many courts have an unstated policy of leniency regarding the
construction of pro se pleadings, and failures to adhere to technical rules of procedure
are largely ignored to ensure that claims made are given “fair and meaningful
consideration.”’® As Judge Posner once stated, “It is unfair to deny a litigant a lawyer
and then trip him up on technicalities.””® One court observed that “[c]ourts will go to

particular pains to protect pro se litigants against the consequences of technical errors if
injustice would otherwise result.”®°

However, it has been held that “The trial court is under no obligation to become an
‘advocate’ for or to assist and guide the pro se layman through the trial thicket.”®' The
judge who “unduly” aids the pro se litigant in his defense is, it is argued, wrongfully
acting as an advocate for one side of the dispute.

The general rule regarding a judge’s duty to remain impartial was captured in the
following statement of the illinois Appellate Court. The opinion is from a case in which
the plaintiff was represented at trial and the defendant physician appeared pro se. The
plaintiff, appealing an adverse judgment, argued among other things that he was denied
a fair trial because the judge “attempted to assist the defendant in presenting his
case.”® The court, rejecting the claim, stated:

The judge gave due consideration to the defendant’s pro se status but was never
reluctant to sustain the plaintiff's objections when necessary. Although the judge would
carefully explain to the defendant why certain objections were being sustained, there is
no evidence that he conducted the defendant’s case for him or failed to remain impartial.
As any judge or lawyer knows, the conduct of a jury trial with a pro se litigant who is
unschooled in the intricacies of evidence and trial practices is a difficult and arduous
task. The-heavy responsibility of ensuring a fair trial in such a situation rests directly on

76. 465 U.S. 168, 183-84, 104 S.Ct. 944, 954, reh. denied, 104 S.Ct. 1620 (1984).

77. Bradlow, Procedural Due Process Rights of Pro Se Civil Litigants, 55 U. Cwi. L. Rev. 659 (1988).
Bradlow goes further and proposes using the test for determining what process is due under the due process
clause announced in Mathews v. Eldridge, 424 U.S. 319, S.Ct. (1976) “to determine the procedural ieniency
due a pro se civil litigant” beyond the liberal interpretation of pro se pleadings required under Haines v.
Kerner, 404 U.S. 519, S.Ct. (1972). Although she suggests using the Mathews balancing test (i.e., identifying
the litigant's “protected interest,” and then weighing the private interest that will be affected by the official
action, the risk of an erroneous deprivation of such interest through the procedures used, and the probabie
value, if any, of additional or substitute safeguards, followed by a consideration of the government’s interest
that the additional or substitute procedural requirement would entail), she provides no example of its possible
application. Nevertheless she concludes that “some litigants will require very great procedural protections;

others will require no protection; and the vast majority will receive an amount of protection somewhere in
between.” /d. at 676.

78. Matzker v. Herr, 748 F.2d 1142, 1146 (7th Cir. 1984).

79. Merritt v. Faulkner, 697 F.2d 761 (7th Cir. 1983) (Posner, concurring and dissenting).
80. United States v. Sanchez, 88 F.3d 1243 (D.C. Cir 1996).

81. U.S. v. Pinkey, 548 F.2d 305, 311 (10th Cir. 1977).

82. Oko v. Rogers, 466 N.E.2d 658 (lll. 1984).
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the trial judge. The buck stops there. There is no law that requires a litigant to have a
lawyer. The lawyer on the opposing side cannot be expected to advise the opposing
party who is pro se. The judge cannot presume to represent the pro se party. In order
that the trial proceed with fairness, however, the judge finds that he must explain matters
that would normally not require explanations and must point out rules and procedures
that would normally not require pointing out. Such an undertaking requires patience, skill
and understanding on the part of the trial judge with an overriding view of a fair trial for
both sides. We believe [the trial judge] faced up to that high responsibility in this case.®®

Several judicial ethics requirements are relevant to judges’ treatment of pro se litigants.
Canon 2 of the American Bar Association’s Model Code of Judicial Conduct (1990)
(hereafter “Code”) requires that judges “avoid impropriety and the appearance of
impropriety” in all judicial activities; this includes acting “in a manner that promotes
public confidence in the integrity and impartiality of the judiciary.”®* “The test for
appearance of impropriety is whether the conduct would create in reasonable minds a
perception that the judge’s ability to carry out judicial responsibilities with integrity,
impartiality and competence is impaired.”® Thus, impartiality is a fundamental precept of
the adversary process.

As any judge who has had a case with a self-represented litigant knows, the impartiality
admonition is problematic because of the frequent need to assist the litigant in the
presentation of the case. Judges must balance their duty of impartiality to all parties with
their duty to provide the required “meaningful opportunity to be heard” to which all
litigants are constitutionally entitled.

Judges also have a duty under Canon 3 of the Code to “be patient, dignified and
courteous to litigants....”% However, the Code explains that “The duty to hear all
proceedings fairly and with patience is not inconsistent with the duty to dispose promptly
of the business of the court. Judges can be efficient and businesslike while being patient
and deliberate.”®”

Further, judges “shall accord to every person who has a legal interest in a
proceeding...the right to be heard according to law.”®® In addition, judges also “must
demonstrate due regard for the rights of the parties to be heard and to have issues
resolved without unnecessary cost or delay.®

Finally, judges have a duty to assure that court officials “refrain from manifesting bias or
prejudice in the performance of their official duties.”®® The latter provision suggests a
duty upon judges generally, and especially administrative judges, to assure their court
staff provide assistance in an impartial manner. Judges have inquired of judicial ethics
committees as to “the degree of legal assistance a judge should give pro se litigants.”
They have been informed “that although judges may advise pro se litigants regarding
procedures, judges cannot provide legal advice.”!

83. Id. at 661.

84. Code (1990), Canon 2, Sec. A.

85. /d. at Sec. A, Commentary.

86. /d. at Canon 3, Sec. B4

87. Id. at Canon 3, Sec. B4, Commentary.

88. /d. at Canon 3, Sec. B7. “Law” includes court rules, statutes, constitutional provisions and decisional
law. /d. at Terminology.

89. /d. at Canon 3, Sec. B8, Commentary.

90. /d. at Canon 3, Sec. C2.

91. Committee on Standards of Conduct Governing Judges in the Sixth Judicial Circuit of Florida, supra
note 71.
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The data collected in this study show that the most serious concern of trial judges is
their perceived inability to assist a pro se litigant due to their duty to maintain impartiality.
Can there ever be a situation when a judge appropriately lends proactive assistance to a
self-represented litigant without jeopardizing his or her impartiality? An answer to this
question was recently provided by the Indiana Commission on Judicial Qualifications.

The 1997 opinion begins: “At issue are a judge’s duties under the Code of Judicial
Conduct with regard to pro se litigants in nonadversarial cases.”*? The opinion states
that

from time to time judges who have before them pro se litigants whose pleadings or
presentations are deficient in some minor way, sometimes take an unnecessarily strict
approach to those deficiencies, turn the litigants away on those grounds, and, in the
name of strict neutrality, violate other sections of the Code of Judicial Conduct.

Fairness, courtesy, and efficiency also are halimarks of an honorable judicial system....
The Commission members believe that in presiding in a case with a pro se litigant in a
nonadversarial setting, where the litigant has failed in some minor or technical way, or on
an uncontroverted or easily established issue, to submit every point technically required
or which would be required from any attorney, the judge violates the Code by refusing to

make any effort to help that litigant along, instead choosing to deny the litigant's request
or relief.

For example, if a pro se litigant seeking a name change pays the required fees, submits
proof of publication, establishes the basis for the request, but inadvertently or for lack of
experience does not state an element which the judge requires, such as that the name
change is not sought for a fraudulent purpose, the judge should make that simple inquiry
during the litigant's presentation to the court rather than simply deny the petition on that
basis alone. Neither the interests of the court nor of the litigant are served by rejecting
the petition on the basis of this type of deficiency. Similarly, for example, a married
couple seeking a divorce, each acting pro se, with no contest or issues in dispute, might
knowingly omit from their pleadings their county of residence. A judge should make
inquiry of the parties to establish this element of their petition, and proceed appropriately,

rather than deny the petition and excuse the parties from the courtroom on the basis of
their omission.

The opinion concludes: “A judge’s ethical obligation to treat all litigants fairly obligates
the judge to ensure that a pro se litigant in a non-adversarial setting is not denied the

relief sought only on the basis of a minor or easily established deficiency in the litigant’s
presentation or pleadings.”

The foregoing opinion is the only one found that directly addresses the issue of
proactive judicial assistance to self-represented litigants and its relationship to other

ethical obligations, and establishes a judicial duty to remedy minor errors by such
litigants.

In contrast to the latter indiana ethics opinion are two 1993 opinions from Florida and
New Mexico that reflect the traditional “hands off” policy of many judges with respect to
judicial assistance. In the Florida case, the Committee on Standards of Conduct
Governing Judges addressed the question of whether a judge may distribute a brochure
entitled “Family Law Division, Pro Se Pointers.”®® The purpose of the brochure is to
assist pro se litigants in uncontested dissolution of marriage cases. It contains a
checklist of documents, explanations of forms and procedures necessary to obtain a

92. Advisory Opinion 1-97 (undated).
93. Committee on Standards of Conduct for Governing Judges, Opinion 93-8 (February 4, 1993).
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MOTIONS FOR
SUMMARY

JUDGMENT

final judgment, and a place for the signature of the pro se litigant. The litigants are
requested to sign the brochure (presumably acknowiledging they have read and
understood it), and return it to the court’s judicial assistant’

The committee split six to five on the issue. The majority found “that particularly in urban
courts there is an increasingly large number of pro se litigants seeking uncontested
dissolutions of marriage. Judges in these urban family courts need to provide
informational assistance to pro se litigants so that the judges can promptly dispense the
business of the court.... The brochure is an activity that improves the administration of
justice.” It is also of a generic nature and not directed toward specific litigants or cases.

The other five committee members believed the production of such a brochure “may be
the practice of law” prohibited by the judicial code, and that the judge should inquire of
the Florida Bar’'s Committee on Unauthorized Practice of Law for an opinion on the
matter. They believe “the brochure may be legal or quasilegal work that is potentially the
subject of litigation.... [i]f a judge answers a question of a litigant who has not properly
followed the brochure instructions, the judge’s answer may be the practice of law.”

The New Mexico Advisory Committee on the Code of Judicial Conduct was asked
whether a judge may develop court forms for use by litigants in his court.* The
committee found that “the preparation and distribution of such forms would be
inappropriate for several reasons.” The reasons given were: (1) the preparation of forms
with instructions to litigants constitutes the practice of law, which is prohibited for judges;
and, (2) “Ajudge’s act in providing pleading forms may also give rise to a perception of
partiality.” On the latter point, the committee explained: “For instance, in a contested
action where the sufficiency of the pleadings are placed in issue, both the contestant
and respondent may infer that the court would reject challenges to the pleadings.” Thus,
the committee concluded, preparation of forms is an act that serves to undermine the
public confidence in the impartiality and independence of the judiciary.

It is not clear whether the more recent Indiana opinion signals a new direction in judicial

" ethics interpretations sparked by the rise in interest in enhancing access to the court for

self-represented litigants. (See pages 65-66, describing the emphasis on access to
courts in the Trial Court Performance Standards.)

It has been held that the court has no duty to inform a self-represented plaintiff of the
need to respond to a motion for summary judgment.®® However, failure to respond “does
not in and of itself make the granting of summary judgment ‘appropriate.’ "% Courts must
accord “special attention” to self-represented litigants faced with summary judgment
motions.®” At the very least, litigants are entitled to be warned that when they are
confronted by a summary judgment motion, they must obtain counter-affidavits or other
evidentiary material to avoid the entry of judgment against them.%

94. Judicial Advisory Opinion 93-3 (June 8, 1993).

95. Jacobson v. Smith, 790 F.2d 1362, 1365-66 (9th Cir. 1986)

96. Northern Contracting Co. v. Allis-Chalmers Corp., 573 P.2d 64, 68 (1977).

97. Ham v. Smith, 653 F.2d 628 (D.C.Cir. 1981).

98. Rosenboro v. Garrison, 528 F.2d 309 (4th Cir. 1975) (summary judgment held inappropriate in prisoner
civil right action absent advisement that he had right to file counter-affidavits or.other responsive material);
Madyun v. Thompson, 657 F.2d 868 (7th Cir. 1981) (holding that in resolving pro se prisoners' cases on
defense motions for summary judgment, central consideration should be whether claims of prisoners have
had a fair and meaningful consideration); Hudson v. Hardy, 412 F.2d 1091 (D.C.Cir. 1968) (finding
requirements of summary judgment rule may not fairly be applied with strictness to prisoner unrepresented by
counsel and subject to handicaps that detention necessarily imposes).




-23doIun 0} SSPULIE) Insuv 0} 5ds [UUOHIPPE 3B} PNOYS SIONEIPIW 1BY) Fuliers)
(1661) €00-56 d VO ‘17u¥d KI0SIADY SUOHBIYHEND JOIBIPIN BPUOL] 05]V 295 1(,, 95
01d 938 sa11ud Y} yarym Uj * * * SI5BD Ul PIduNou0d 150w Ap3e9jd e siaduep Ayl
{5JOIUIPIW 3ALEN[LAD £Q 221APE 3an8[ndiusw pus *Buipeajsiw *a1Rjdwodu; K(jBUew
Jo si3duep 9y) 1NOQE UOP 3q PINOYS JBYM,.) Z6L 1B ‘S 10U PIdNs NIBS 235 "17T
*(,,'suUOIBROTIU Uy sIIUR[UqW Jamod Yiim 93P OF (18] Aew
siopeipaw *Aijeinau Jo SWeU Y3 UL,) (9661) ¥6L *LIL "A9Y 4,508 % ~T OF 525D 1i41D
PAUAPIIPY PUY PAVIPIW U] SIWONNQ Kiviauap 1o 43pudD) pup Kmopuyig siuvd
1210404 O S13[fF YL *RIvy SunsYD @ 9214 18D (., BWWIIP NN Kjensnun
ug 1Us0id MB] 2yl JO $311Jud JUBJOUS) WIOJUL 0] MOY PUF UIYM JO SUOHISIND 'JaA2
WOy 'SIOIBIPIW ISOW JOJ,,) 68 18 *S6 AN0U vidiis ‘NYIOW B JJONIUH 89 235 0T
5uedny| pajuss
-asdaJun 139103d pus Kjonisdw UlBIUIBW O] JOJRIPAW Y UL PIROYS IV S}
Ut passnosip Kitjuiiseduil JO UCHOU PIsiAl 3Y) Jduls *AIBsEa03ULN pud ‘IPUIY SIY) JO
adoos ay) puokaq s11d23u03 1Y JO U0NEIO[dXI UY *(UCHEIPIW FANDIY)I UE wuojsad
o1 sonsed 3y} 3940 9Fesad| possassod puatsuy ng *Aised paigl jensedw) ue Jou suM uje
113 18y 198 9y 21dsap *IIUIIJUOD BAIUID PSHL Y1 I8 BUIYIOPU] JIA0 dURL] puk
BUIYD UPamIaq 3pndsip 3Yi Ul JOIBIPIW B $8 UNILE JO SSIUIANAIYLD Y1 Juiquasap)
(6861) 69-L91 ‘681 T uonenodaN § ‘yavosddy andpuy Uy UONVIOSIN JVIAVIIINN
‘[EANQY BIPYRS 935 ‘UOHBIPIW IA1139}J9 10) [EUISSI 9q 10U Kvw Kysnaudwi jeyy uon
508305 ¥ 104 'T'V'I] Wud vidny 328 *$33pnl 34} J0 910J Y} Yiim PIP 1] UOSESS JWES 3y)
0] SUO13(QO I50Y] JWOIIA0 PROYs ..b__.::-us_: JO UOHIOU PIsIAII Y] *9|01 B Yons
sieq wawasnbas Aijepaudwy ay) 1oyl WIXI y4) OL “T'V'II Bed vadns 29§ 612
..Mcc_::._go 30)81paw 0} s3ydeosd
-dv Supay)ip Suissnasip) L-0L9 18 *S6 90U vidns *A53QON +§'a ‘928 ‘ULNIBIPIW A1)
-unjuad Ut 98c3Ud 01 SI0IBIPIW J0J 43d0Id 5| 1 JAYIAYM JEYIP UIAD SITIOYIS '§1T
“JUaW»2:8¢ JEJUA UG U 1[ns3a 1S 1Y) JO JUIKUOI pOWIOjUL Buiaid
woy) stuvdin patuasasdalun ay1 saputy 13iw ey suondadiadsiw Jo *inssald *diApe
sod0sdw 3aA02uR 0) puUE tSWIRID [€AA Y1 OF PIIY[IS ISOY] LkY) JIYI0 SUIIIU0D Isiu)
o1 Aunizoddo ue Y Luied paiudsasdaaun 3yl apiaoid 0} 1XIUO0D 3y Ui 3sLB A]jw0
-1dK1 1eg) SWIBd 01 PIU]IS UOHRWIOJUS 12Y3 OF saunbuy apnjouy 0s[8 W3 ISR
oy, 's89204d UOPUIPIW Y} PUL JOIRIPIW Y1 JO 3j0I Y £jusjo 0} siuaalels A1030p
-03ju1 JuRIodWE SPRIUE IYTIW ISHHIIYD dYJ, "IXIUMD sejnaned ¥ 0} PaJO|I81 1§}
€ Jo Juawdojaaap AQ Sup{viapun suIWW sy} UL PAISISSE 34 31w SI0CIPIW L1T
“(jeuiBuo uy sisuydwa) (patiiwo uoned) pr
*$|u03 JUaJiIe WIL) SIFPISUOD 1BY} PO SIAUYID JOIBIPIW Aug jo Jemeun we
1 ng ‘5808 9A1S0d 31 51XD0P LRI PAPMOID 3uid3ojoun uy Buysisse puo
saindstp 319y a0sas sanaud Suiday * T T WWAWIRIS 10) sivadsoad ayy uo
192}J9 $11 30) PiBSas 1NOYIM ‘Yie) pood uf pus Kjaapaa(qo *Ajate) uonewsojut
apia0ad 0) Kjiyisuodsal ¥ 3q plnoys [wio)uy o_f K1np siyi utyiim vovz_o._:_
'$6-p6L 18 PI 92§ 91T

uonedioned 1ejunjoa Jo SwI) UL H10Q ‘UCHEIPIW [NJSS0NS JO SUOIS
-J3U09 © SI SSOULIBIUN|OA JEY] SIYOER) AI03Y) UOHBIPIN 7¢]198UN0D
yoynm sieadde K1ed U0 £JuO UIYM IWOSDQNOJ] ISOW SIUWIOIIY pue
‘syuediy) pojussaidosun AJUO SIA[OAU UOHEIPIW dY} dI3ym y3nous
ANOYJIP St uOHENJIS SUL orp'SANaEd Y1 UIIMIBQ SISIXD Iouejequ)
Jomod & alaym Jojeipaws 9y} 10} duepind nj3utueaw apiaocid 03 [1ey
3[03 5,JOJEIPIW 2] JO SUOHOU [BUOHIPEII 343 9A oz SoNed pajuss
-23daJ YiiM UOHEIPIW JO JXIJUOI Y Ul pado[aAdp Si0jEIp3W JO 3[0l
[BUOLIPRI) Y} WOIy S2312A1p 9103 YL & ‘o1ndsip yonws jo Jonew ¢
s1 JOJUIpOW © JOJ dUO d|qissiwiiad Jo uoaoh% € 51 9[04 B 4oNns Joyiay

-$023N0s94 [BI0IPN{ 9aEs pue s52904d |eniedwi pue Jiej & J3A0 apisoid
y10q JOJEIPIW Y} UBd JIUUBL SiY3 Ul Kuo ,iz7op 01 23pnl sy padin
uon3s snotaad oY) Jeym Op IsNW JOjeIpIW AL g usweade ue

L9°10r MIIATY MVT WYHAUOA pe02

*((psniwo uopue)
-19) ,'SUOISIIIP PIWIOJU! £|qEUOSES IAVUI OF WY} 3(QEUS O3 a5¢9 J19Y) 01 Uopvaydde
$}1 pUB MBJ 94} INOQE UOHBULIOJUY IUIBYINS sayud ay) 9pja0sd 01 pa8}1q0 3G O) 1y8no
UOIINN{BAD I5BD IABIIIPUN OYMm $I01BIPI W) v6L 18 'S6 dou vadns yamis fo 'S1T
*(.L9onsn{ 40) suoneaydw!
941 2J8 JBYM * * * YSB UED JUO 'WASAS LIN0J ) UIYIM pazijBUOHNINISU §3W0339 WAV
sW.) €1 18 ‘76 910U 0Jdns ‘MOPUIN-IIRUIN 1(L$19300p Sululjwrans 30) anbjUYI
answ»jqoud Ay3jy © 5o peaysul PaIBaLi 3q PINOYS, YAV 1Y Buingas) SLOT 18 'T5 90U
vadus ‘ssig (., * * $9589 FWOSIQNO] JO $IIAOOP 1IN0D JTIR sdjoy 11 18Y) 5 uoBIpIW
0} - * * |s9indsip opsawop] uipuds uj uopBAROW Kvwid 8 ey 395u) usd 3u(0).)
9517 Ve ‘g6 10U vadns (8 13 J3YIsL (. auswuioaod * * * £q padIojud Kjiediound pus
Pa1BaId sI  MB JO 3[NJ, Y1 YOIym U] waisks [SUOIMIISUOD JNO JO JUIWUOPUBQE UB U}
)nsal,, ABW YQV 18Y1 WL Supssaidxa) (9861) TL 1LY '899 AU 1 ‘MIBH 66 oI
-YIBUY JO VIODUDY [UOlN0SIY andsig aajoudal]y ‘spiempy "L KIsy ©82 98 yIT
*3[IR 5,U05J9d Y] 10U 'UOJ§SIS JUIWINNIS
a1 3uijanpuod uosiad 3y} Aq pake|d 9|03 3Y) 3W023q BnW SR00J YL ‘76 dtou padns
2ag ‘sjudipnised sood pajussaidalun 3l Wiys ut JaVY PIIOIVLO-LINVI JO SULIO)
I€ 49400 O PIPUSIU[ §] 494 PIsN §U UOHUIPIW W3} 34} '9A0Q8 PISSNISIP 5V “€IT
*552503d uoyvIpIW
ay) jJo Buipusisiapunsiw ® UO PIseq uolig[pIw Sujsooys 2q 3w usduy paruss
“31d2:un oY) *ISIMIFYIO [I¢ 18 9UBIS|sss 9pjacad jouum Aay) 15y} puB ‘JiE) 238 S1UdW
-3333¢ JeY) 2insuD 03 qOf 311 10U § 3 18Y) sjuLdp I SuislApe 9q pINoYs siojBipIw
‘2)uipaw 0] $a0j0yd pIwsojul Jupuw B Swedpl] 10y UNSUS 0 ‘JAA0AOW

‘88
-18 18 *76 910U 04d1is *AI[BH-UB[ON 995 ‘UOISIOIP IYBHAL FU1 JO UOISSNIP 8304 '§99 18
Pl UOJRIS03 JO 293) UL (paiuasaidasun] 3y 4q uoisioap Ju9pIA0Id §,, 10U SEM

1} 951893Q 1UIWIIITU PAITIPIW LA B 3AI0JUI 0 PAULIIP 103 1y8um UL (1661
5 'ang) 099 PTS'A'N LS "Way0dg ‘4 B k] paieisnill st Kouaray)d siuL 21T

Ul 1NSaJ SN UOHBIPAW Y3 18Y) JRI[RQ Y Yilm fyied pajuasaidasun
oY) SulaeI| PIOAE Isnui JOJBIPIW Y3 9580 IYilo ut ‘pue ‘L303epusi
10 AJBIUNJOA ST UOKEIPIW Y3 J9Y13ym Jusdny| pajuesaidaun oy 01 A}t
-1E]2 ISNW $IOJBIPAW O} 53582 JULLIDJa3 SUN0D ¢ 1 K1ed pajussadaun
oy} 01 Aouloyie Sy Jo saswoid JO ‘SIBaIY) *IV[APE AU} WOJF NS U
saop Juawaaide ay) jey) ‘|osunod Aq pajussadal st jied Suo daym
pue ‘sjuawaside Buninsas pue UOHEBIPIW Y} U PassaIppe 3.8 Aved
p21uasasdasun 9yj JO SUIIIUOD PUB SWIEID Y3 Jey) 3IAsUI Isn j038Ip
-aw oY ‘[e0d ey} 9A9jyoE O} PAUYIP Aq ISNW 3[0J S, JOIEIPA AL
pig’$59001d uonBIPAW Y} 3O 1e08 Lsewid
a1) UIBWAJ ISRW “}3390p 5,13N02 oY) Juuea[o uey) Jayies 2onsn{ Suipia
-014 *fK)ied pajuasaidaiun oY) 39a0 93ejuRAPR Jigjun ue uied 01 Lued
pajuasaidal Ayl J0) WNIoj B ap1a01d 10U $90p $59003d UonEIPIW A
JBY) 2JNSUS ISNW SIOJEIPIW Y} ‘sjuednl| pajuasaidalun jo siqunu
o31e] Y Suyeap s1N0d Joj Jauodwod [njosn € spia0id 0] uope
-Ipawl 10 (JOIEIPIW 3] JO 3j04 A} 98usyd 03 s1 931040 PAIYI YL
iz SINUNU0D 24D JudKPyRUL YL
‘UONILIPaW O] }dBq I8 Y} PUIs 10 SUOHEBLOZU [SUOHIPPE 9951940
1snw 1ayie 28pnf ayy “jujod eyl 1Y Juswoea1de Jigjun UB 19901 O}
paou pjnom £jqewnsaid 1nod 3y udy) ‘s;uaWavide JO $5UI|qBUOSEd]
puB ssauJie) Iy} JOPISUOI O} [IB] s10jBIPIW ) JI ‘puod’g ‘uUonEIpIW
guunp saunbul £1e55909U Y3 PAAONPUOD SBY JOJBIPIW Y} J1ssop A[jen

€60z 77V 404 FOILSAT ANV . [es61




SANCTIONS FOR

PROCEDURAL
NONCOMPLIANCE

In Timms v. Frank,®® a self-represented litigant bringing a civil action against her former
employer appealed a grant of summary judgment because she never received adequate
notice as to the effect of her failure to support a response with affidavits or other
documents. The court held that self-represented civil rights litigants are entitled to notice
of the consequences of failing to respond to summary judgment motion, with notice
including both the text of the Federal Rule of Civil Procedure governing summary
judgment motions and a short and plain statement in ordinary English that any factual
assertion in movant's affidavits would be taken as true by the district court unless the
litigant contradicted the movant with counter-affidavits or other documentary evidence.'®
The court further stated “[cJounsel should include [the summary judgment notice

discussed above] with the summary judgment motion, but if they fail to do so this
responsibility will fall on the district court.”*®!

When inadequacies (i.e., procedural errors) arise which “threaten to impinge upon the
substantive legal rights of others, whether committed by seasoned counsel or pro se
litigants, the court is compelled to act to prevent injustice.”'? Regarding compliance with
evidentiary rules, the New Hampshire Supreme Court commended a trial judge for his
conduct in “relax[ing] the rules of evidence and mak[ing] a special effort to facilitate the
[self-represented] plaintiff's presentation of his case.”'®® The court followed a
recommendation of an ABA committee in declining to set any firm parameters regarding
how far a judge should go to assist a pro se litigant:

The court is confronted by an especially difficult task when one of the litigants chooses to
represent himself. The court’s essential function to serve as an impartial referee comes
into direct conflict with the concomitant necessity that the pro se litigant’s case be fully
and completely presented.

The proper scope of the court’s responsibility [to a pro se litigant] is necessarily an
expression of careful exercise of judicial discretion and cannot be fully described by a
specific formula.'*

Case law has addressed the consequences of noncompliance with two additional
federal procedural rules: Rules 37 and 41, F. R. Civ. P., which authorize dismissals of
complaints upon various grounds. As to Rule 37, F. R. Civ. P, dismissals, the Supreme
Court has held that “There are constitutional limitations upon the power of courts, even
in aid of their own valid processes, to dismiss an action without affording a party the
opportunity for a hearing on the merits of his cause.”'®

Dismissal of a suit pursuant to Rule 41(b) for failure to comply with an order of court will
not be disturbed absent a showing that dismissal was without logic or reason, or that it is
clearly unable to be defended.”'* “There are of course a wide variety of other sanctions

99. 953 F.2d 281 (7th Cir. 1992).
100. /d. at 284.

101. /d. at 285 (emphasis added). But see Newsome v. Farer (708 P.2d 327, 331 (N.M. 1985)), in which
the New Mexico Supreme Court, takes a stricter view.

102. Cassell v. Shellenberger, 514 A.2d 163 (Pa. 1986) (dismissal proper where complaint lacks factual
basis).

103. Austin v. Ellis, 119 N.H. 741, 743 (1979).

104. Citing ABA Standards, Comm. On Standards of Judicial Administration, Sec. 2.23, at 45-47 (1976).

105. Societe Internationale v. Rogers, 78 S.Ct. 1087, 1094 (1958). See also A.G. Rancho Equip. v.
Massey-Ferguson, 598 P.2d 100 (1979); Edgar v. Slaughter, 548 F.2d 770 (8th Cir. 1977) and Beverly v.
Conquistadores, 537 P.2d 1015, 1017 (NM Ct. App.), cert. denied 540 P.2d 248 (1975).

106. Newsome v. Farer, 708 P.2d 327, 331 (NM. 1985) (dismissal with prejudice for pro se litigant’s failure

31
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short of dismissal.... The [trial court], however, need not exhaust them all before finally
dismissing a case. The exercise of his discretion to dismiss requires only that possible
and meaningful alternatives be reasonably explored.”’

oo The Supreme Court has held that Rule 11, F. R. Civ. P., “imposes on any party who
RULL 11 . : . e . .
signs a pleading, motion, or other paper—whether the party’s signature is required by
the rule or is provided voluntarily—an affirmative duty to conduct a reasonable inquiry
into the facts and the law before filing, and that the applicable standard is one of
reasonableness under the circumstances.”'® Sanctions have been applied under the

rule against self-represented litigants, inciuding dismissal of claims with prejudice, award
of monetary sanctions, and injunctions against future filings. Commentators note that:

[Wi]hat is a reasonable inquiry for a pro se litigant may continue to be different from the
reasonable inquiry an attorney would be obligated to make. Indeed the Committee Notes
require the court to consider whether the object of a Rule 11 motion has been trained in
law [citing cases holding that certain sanctions were “too strict,” not warranted due to the
litigant’s pro se status, or that such pleadings should be given more leeway and should
be sanctioned only when the litigant continues to file frivolous suits repeatedly raising the
same claims].'®

The U.S. Supreme Court held that there is no right to counsel for indigent parties in civil
cases in Lassiter v. Dept. of Social Services of Durham County, a case involving
termination of parental rights.”® (Such a right does exist under the Alaska

CASES Constitution.”) Nor is there a First Amendment right to be represented by an unlicensed
layman."2

APPOINTME
COUNSEL IN CIVILg

PRO SE LITIGANTS In Faretta v. California, the Supreme Court held that, “although [a self-represented
T DS defendant] may conduct his own defense ultimately to his own detriment, his choice

IN CRIMINAL must be honored out of ‘that respect for the individual which is the lifeblood of the
CASES law.’ "3

to comply with discovery order, after being given five opportunities to explain why dismissal would be
improper, held no abuse of discretion).

107. Von Poppenheim v. Portland Boxing and Wrestling Comm., 442 F.2d 1047, 1053-54 (9th Cir. 1971),
cert. denied, 92 S.Ct. 715 (1972), cited with approval in Newsome v. Farer, supra note 106. See also Green v.
Dorrell, 369 F.2d 915 (18th Cir. 1992) (dismissal for noncompliance not appropriate where “the infringement
of the local rule was a single, unintentional incident, making the sanction of dismissal inappropriately
severe”).

108. Business Guides, Inc v. Chromatic Communications Enters, Inc., 498 U.S. 533, 551, 111 S.Ct. 922,
933 (1991).

109. Solovy, at al., SancTions UNper AMENDED FEDERAL RuLEs oF Civit Procepure 335-336 (American Law
Institute/American Bar Association, 1995).

110. 452 U.S. 18, 101 S.Ct. 2153 (1981).

111. See In re K.L.J, 813 P.2d 276 (Alaska 1991). In this case the court held that an indigent biological
father was entitled, under the due process clause of state constitution, to court-appointed counsel during
proceedings on an adoption petition wherein the father’s parental rights were being terminated. The father’s
private interest in his child was considered of the highest magnitude, the state shared the father’s interest in
an accurate and just decision and had interest in the rights of indigent father, and the father was
disadvantaged by not having attorney in that complex legal arguments existed and the father did not know to
present important evidence or cross-examine witnesses.

112. Turner v. American Bar Association, 407 F.Supp. 451 (N.D.Tex. 1975) (Nor is there a right on the part
of laymen to represent other litigants).

113. Faretta v. State of California, 422 U.S. 806, 95 S.Ct. 2525, 2541, citing lllinois v. Allen, 90 S.Ct. 1057,
1064 (Brennan, J., concurring).
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“The right of self-representation is not a license to abuse the dignity of the courtroom.

Neither is it a license not to comply with relevant rules of procedural and substantive
law. Thus, whatever else may or may not be open to him on appeal, a defendant who
elects to represent himself cannot thereafter complain that the quality of his own
defense amounted to a denial of ‘effective assistance of counsel.”"* But “forcing
defendant to accept state-appointed counsel against his will deprivels] him of his
constitutional right to conduct his own defense.”"'

114. ld.
115. /d. at 2541.
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