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Introducing Evidence at Trial
INTRODUCING EVIDENCE AT TRIAL
Before the court can consider the evidence you bring to the trial, such as photographs, reports, receipts, etc., a proper foundation must be made to show that the evidence is both reliable and relevant to the case. Only reliable and relevant evidence is admissible. The California Evidence Code defines what makes evidence admissible. For every piece of evidence you want the court to consider in your case, you should know the corresponding rule for getting the evidence in. The following list of definitions and rules explains how to get common types of evidence admitted in your case. Sample scripts for asking the court permission to introduce evidence, and for the evidence to be admitted into the court record are included.

Also before the court can consider any physical form of evidence such as photographs, writings, charts, etc., the item of evidence must be shown to the other side. This type of evidence is given to the court through exhibits. Where the exhibit can be copied, such as a letter, report, or photograph, it is best to make copies in advance of the trial to give to the other side. All exhibits should also be labeled before the trial begins. If you are the plaintiff (the one bringing the lawsuit) you use numbers to label your exhibits in the order in which you plan to introduce them (1, 2, 3, etc.). If you are the defendant (the person being sued), you label your exhibits using letters (A, B, C, etc.). 

DEFINITIONS:
“Evidence” is defined as “testimony, writings, material objects, or other things presented to the senses that are offered to prove the existence or nonexistence of a fact.” (Evidence Code Section 140)

“Hearsay Rule”: “Hearsay evidence” is “evidence of a statement that was made other than by a witness while testifying at the hearing and that is offered to prove the truth of the matter stated.” (Evidence Code Section 1200)
Hearsay evidence cannot be admitted in court unless it meets one of the exceptions to the Hearsay Rule set forth in the Evidence Code, beginning at section 1201.

“Relevant evidence” means evidence that proves or disproves any disputed fact that is important to decide the outcome of the case. It may include evidence relevant to the credibility of a witness. (Evidence Code section 210)

HOW TO GET EVIDENCE ADMITTED

There are three basic ways to get evidence admitted:

1. STIPULATING THAT EVIDENCE MAY BE ADMITTED

A stipulation is an agreement. If you reach an agreement with the other side about what evidence should be admitted in the case, both sides can stipulate that the evidence is admissible. It is best to put this stipulation in writing. A form for this is attached. 

2. REQUESTING JUDICIAL NOTICE OF CERTAIN EVIDENCE

Certain types of evidence may be admitted by requesting the court to take judicial notice of the evidence. Rules regarding judicial notice can be found at sections 450 through 460 of the California Evidence Code. The court can only take judicial notice of the types of evidence listed in the code, so you need to read sections 451 and 452 carefully to see if your evidence falls within any of the categories listed. Some of these categories include laws, official rules, definitions of words, court and government records, and commonly known facts. If your evidence falls within one of the categories listed in Evidence Code sections 451 or 452, you need to make a formal request to the court for it to take judicial notice, and a copy of the request needs to be given to the other side. A form that you can use for the request is attached.

3. LAYING A PROPER EVIDENCIARY FOUNDATION FOR THE ADMISSION OF EVIDENCE

You must be able to show that the evidence is relevant, that it is reliable, and that it is authentic. Normally this is done through the testimony of the witness who has personal knowledge about the evidence, and who can explain the evidence to the court. If you are representing yourself, and you are the witness, there is no one to ask you the questions that your attorney would ask you, if you had one. Therefore, you need to be prepared to briefly explain to the court through your own personal knowledge how the evidence (photographs, reports, cancelled checks, etc.) came to be. Some examples follow:

a. Photographs

You will need to establish WHEN the photographs were taken, WHO took the photographs, and WHAT they were taken of.

EXAMPLE: Let us say that you are a tenant, and that you withheld rent because the landlord refused to fix the leaky roof. You took pictures of the leaks and the damage they caused to your belongings. You want the court to consider the pictures as evidence of your defense to an eviction based on the landlord’s breach of the warranty of habitability. Here is a sample script of what you might say:

TENANT: Your honor, at this time I would like to introduce into evidence defense Exhibit “A” which is a collection of photographs of the leaks and the damage they caused.

ATTORNEY FOR LANDLORD: Objection, your honor. No foundation.

TENANT: Your honor, I am prepared to lay a foundation.

JUDGE:  You may proceed.

TENANT:  I personally took these photographs on Monday, February 12, 2001. It was raining at the time, and I took these pictures of the rainwater coming through the ceiling in my apartment located at 1234 Main Street, number 222, in Ventura, California. The photographs also show the damage the rainwater caused to my furniture.

b. Official Reports
In certain instances you may be able to request that the court take judicial notice of official records. (See discussion on judicial notice above). Otherwise, you will need to either subpoena the records to court, or provide certified copies and be prepared to establish that they are official records of a government agency and therefore fall within an exception to the hearsay rule. 

EXAMPLE: Using the same example of the tenant with the leaky roof, let us say you contacted the Department of Building and Safety in the city where you live, and an inspector came out to see the leaks. She then prepared a report based on what she observed, and that report became part of Building and Safety’s official records. You got a certified copy from the Department of Building and Safety with the certified seal to prove it is authentic. You want the court to consider the report as evidence of your defense to an eviction based on the landlord’s breach of the warranty of habitability and the landlord’s retaliation against you for making a complaint to the city. Here is a sample script of what you might say:

TENANT: Your honor, at this time I would like to introduce into evidence Defense Exhibit “B” which is a certified copy of the report from the City of Ventura Building Inspector that documents the code violations for my apartment.

ATTORNEY FOR LANDLORD: Objection, your honor. Hearsay.

TENANT: Your honor, this report is an official record made by a public employee with in the scope of her employment, at or near the time of the event or condition that it reports. It falls within an exception to the hearsay rule under Evidence Code section 1280.

IMPORTANT NOTICE: IT IS NOT ENOUGH TO INTRODUCE YOUR EVIDENCE. YOU MUST ALSO MOVE THAT YOUR EXHIBITS BE ADMITTED INTO EVIDENCE. THE WAY THAT YOU DO THIS IS BY ASKING THE COURT TO ADMIT EACH EXHIBIT AFTER YOU HAVE INTRODUCED IT AND LAID THE FOUNDATION FOR IT. IT IS ALSO A GOOD IDEA TO ASK AT THE END OF YOUR CASE, JUST BEFORE YOU “REST,” FOR THE COURT TO ADMIT ALL EXHIBITS THAT WERE INTRODUCED WITHOUT OBJECTION OR WHERE THE OBJECTION WAS OVERRULED, JUST IN CASE YOU FORGOT TO REQUEST A PARTICULAR EXHIBIT BE ADMITTED. 
EXAMPLE:  “Your honor, at this time, before I rest my case, I respectfully request that any exhibits I previously introduced without objection, or where the objection was overruled, and which have not yet been admitted into evidence, now be admitted into evidence.”
OBJECTIONS TO EVIDENCE AND PRESERVING THE RECORD IN THE EVENT OF AN APPEAL

Objections must be clearly and timely raised or they are waived. If the court rules against you on an evidentiary issue, you may need to preserve your objection for the record. Also, if you object to evidence the other side introduces, you need to briefly and timely state your objection on the record. Once the proceeding moves forward, you may have waived your objection so make sure you note it clearly on the record as soon as the objectionable statement is made. 

EXAMPLE: Using the same example of the tenant with the leaky roof, let us say the landlord is testifying about the roof. He testifies that he had a handyman check the roof, and that the handyman said there was nothing wrong with it. You want to object to this alleged statement from the handyman because it is being offered for the proposition that there were no leaks in the roof, but the handyman is not there to testify to what he saw himself. Here is a sample script of what you might say:

LANDLORD’S ATTORNEY: Do you know whether there were leaks in the roof?

LANDLORD: I know there were no leaks in the roof.

LANDLORD’S ATTORNEY: How do you know?

LANDLORD: Because I hired a handyman to check the roof.

LANDLORD’S ATTORNEY: What did the handyman tell you?

TENANT: Objection, your honor. Hearsay. 

Note: If the objectionable language has already been stated in the court record, you can ask that it be stricken, such as in the following example:

LANDLORD’S ATTORNEY: Do you know whether there were leaks in the roof?

LANDLORD: I know there were no leaks in the roof.

LANDLORD’S ATTORNEY: How do you know?

LANDLORD: Because I hired a handyman to check the roof and he told me that there was nothing wrong with it.

TENANT: Objection, your honor, and move to strike the last part of the statement as to what the handyman purportedly said on the grounds that it constitutes inadmissible hearsay. 

WARNING: The rules of evidence are complex and often take years of study and practice to master. It is always better to have a skilled attorney to represent you in court during an adversarial proceeding who knows the rules of evidence, and can navigate them with ease. This instructional booklet does not, and cannot, take the place of a skilled attorney. Whenever possible, have a skilled attorney represent you in adversarial proceedings in court. If you cannot get an attorney, familiarize yourself with the rules of evidence by reading the relevant sections of the California Evidence Code. Also, prior to your trial, watch other similar proceedings in court so you can see how evidentiary foundations are made, and how objections to evidence are handled.
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