INTRODUCTION TO CHILD SUPPORT 

YOUR RIGHTS AND RESPONSIBILITIES AS A NONCUSTODIAL PARENT

(NOTE – Excerpts from the National Center for Youth Law.  August 1999)


I.
YOUR DUTY TO PAY CHILD SUPPORT

Both you and the custodial parent have a LEGAL RESPONSIBILITY to support your children.  Your children are entitled to child support WHETHER OR NOT you were ever married to the other parent.  You owe it to your children to pay child support:  IT IS FOR THEM.

II.
THE CHILD SUPPORT ORDER

State law requires parents to support their minor children from birth.  Your duty to provide child support to your children usually arises in one of two ways:

· If You Have Ever Been Married to the Custodial Parent, support almost always will be determined as part of your divorce proceeding.  Other issues, such as physical custody and legal custody of your child, will also be decided during that proceeding.

· If You Have Never Been Married to the Custodial Parent, either the parent (sometimes through a private attorney) or the Department of Child Support Services (DCSS) will bring a case against you in Court for child support.

If the custodial parent is on Temporary Assistance to Needy Families (TANF), called CalWORKs in California, or if the child is in foster care, DCSS will bring the case.  Any other custodial parent can chose to use DCSS.

The action begins when you are served (given or mailed) a Summons and Complaint.  YOU HAVE THIRTY (30) DAYS FROM THE DATE YOU ARE SERVED TO RESPOND BY FILING AN ANSWER.  If you do not respond by filing an Answer with the Court within thirty (30) days and serving a copy on the other party, the Court can enter a DEFAULT JUDGMENT against you.  This means the Court will determine parentage, if necessary, and a support amount without you, and you will be obligated to pay that amount.  Unless you provide income information to the Court, the Court will presume an amount “equal to the minimum basic standard of adequate care” for you to pay for your child(ren).  Currently this minimum amount is $341 a month for one child, $560 for two, and $694 for three.

In the event that you are ordered to pay child support, DCSS MUST get an order for wage withholding and MUST report your child support debt to credit agencies.

A. FREE LEGAL HELP AVAILABLE

Free legal help is available from the OFFICE OF THE FAMILY LAW FACILITATOR, usually found in the county court.  The Facilitator can help you complete your Answer and other legal forms and help you calculate the amount of child support you may owe.

B. HEARING WITH THE COMMISSIONER

Child support cases that are brought by DCSS are heard before a Commissioner.  This Commissioner acts as a temporary judge, and hears the case.  You can object to the use of a Commissioner and ask for a judge instead.  If you object, the Commissioner may still hear the case and make a recommended order to the judge.

C. ESTABLISHING PATERNITY

If you are a man and haven’t been married to the mother, the first step in getting a support order against you is establishing paternity.  Paternity is the legal term for being declared the father of a child.  If paternity is not established, you have no legal rights to, or responsibilities for, your child(ren).  Once paternity is established you have all the rights and responsibilities of being a father.

If you were not married to the mother of the child, paternity can be established two ways:  through the courts or through a Declaration of Paternity signed by both parents.  The Declaration of Paternity is available in the hospital when the child is born or later at many county offices.  It is equivalent to establishing paternity in Court.

If you are served with a legal paper that is titled “Complaint to Establish Parental Relationship,” it is a paternity case.  Once the paternity case is brought against you, you can either voluntarily agree (stipulate) to paternity or you can deny paternity.  If you do not think you are the father or you do not know for certain, you can deny paternity and ask for a blood or genetic test.  Blood or tissue samples will be taken for you, the mother and the child.  These tests are extremely accurate and should show for certain whether or not you are the father of the child.

You have the right to be represented by an attorney in any case against you to establish paternity.  If you are low income (indigent), the Court will appoint an attorney to represent you AT NO CHARGE TO YOU.  However, in order to get an attorney, YOU MUST ASK THE COURT TO APPOINT ONE.  

If you want to be legally recognized as your child’s father, and no one has sued you and you haven’t signed a Declaration of Paternity, you can bring your own action to establish paternity under the Uniform Parentage Act.  Your case will be heard by a Family Law Judge in Superior Court.

D. ESTABLISHING THE AMOUNT OF SUPPORT

After paternity has been established, the attorney representing the custodial parent or DCSS will get a court order that orders you to pay child support.  Establishing a support order involves setting the amount of support.  California uses a statewide child support guideline to calculate the amount of your child support order.  The guideline uses your actual income to determine the amount of support.  For most parents in California, the guideline amount will be approximately 25% of your net (after tax) income for one child, 35% for two children.  The actual order in your case could vary significantly.  For example, your order should be reduced if you have other children that you support or extraordinary medical expenses.  Your obligation will also be reduced for the time you spend with the child(ren).  Additionally, if your net income is less than $1000 per month, you may be able to get a low-income reduction.

Certain income is not counted when determining your child support obligation.  The Court cannot consider income from CalWORKs, General Assistance/General Relief or SSI.  On top of the child support amount, you are responsible for providing health insurance to the child(ren) if it is available at a reasonable price.  If you have health insurance available from your employer, the Court may assume the price is reasonable.  However, you should be ordered to provide health insurance for your child(ren) only if the cost TO YOU is reasonable.  You will also be responsible for paying part of any uninsured health care and child case costs for your child(ren).

E. IF A DEFAULT JUDGMENT HAS BEEN ENTERED

If a default judgment has been entered against you (because you failed to appear in you case) for paternity and/or child support, you still may be able to be heard.  A default judgment may be “set aside” within six (6) months for MISTAKE, INADVERTENCE, OR EXCUSABLE NEGLECT.  It is generally very difficult to set aside judgments that are more than six (6) months old.

If the default was based on presumed income, the order may be set aside up to 90 days after the time you first learned that a collection would be made, or first made a payment, even if that is years after the default was entered by the Court.  A new order will then be issued based on your actual income.

III.
MODIFYING YOUR CHILD SUPPORT ORDER

The circumstances that existed when your child support order was originally issued may have changed.  For example, your income now may be reduced because you lost your job, or the custodial parent now may make more money, or the children now may live with you.  When circumstances change, you can get a modification of your child support order in Court.  You can either do this on your own (by representing yourself or through a private attorney) or ask DCSS to do it for you.  THE SERVICES OF DCSS ARE FREE TO YOU.  DCSS must help you get a modification, even if they got the original order against you.  However, because awards can be increased as well as decreased, you should determine if your award will actually decrease before you seek a modification.  If you try to get a modification by yourself, the Family Law Facilitator can help you fill out the legal papers.

IV.
GETTING AN ACCOUNTING OF THE CHILD SUPPORT YOU HAVE PAID

A. THE ACCOUNTING

If you are concerned that DCSS is not handling the collection and distribution of your child support correctly, ask for an accounting.  THE DCSS IS REQUIRED BY LAW TO GIVE YOU AN ACCOUNTING OF THE COLLECTIONS AND DISTRIBUTIONS IN YOUR CASE.

B. DISTRIBUTION

· If the Custodial Parent Never Received Welfare Benefits.  All of the collected support will be paid to the custodial family.

· If the Custodial Parent is Currently on CalWORKs.  The first $50 of any support collected from you each month will be given to the custodial parent.  This is called a “pass through” or “disregard,” and will NOT reduce the custodial parent’s welfare grant.  The State then keeps any child support collected up to the total amount of welfare the custodial parent has received, but no more.  Any support after that is given to the custodial parent, but will reduce the welfare grant.

· If the Custodial Parent Used to Receive Welfare Benefits.  Support collected is paid in a certain order.  Any support collected first goes to pay current support and is paid to the custodial parent.  If any past-due support is owed, it is paid to the custodial parent next, and applied first to the arrears that accumulated AFTER he or she left welfare and then to any arrears owed BEFORE he or she was on welfare.  Finally, any support collected above that is kept by the State and applied to any arrears owed to the State for welfare the custodial parent received.  The only exception is if support is collected from your federal tax refund.  In that case, it is first applied to arrears owed to the State and then to arrears owed the family.

DCSS has two (2) days to send the custodial parent the child support collected from you.

C. INTEREST

Interest accrues on all past-due support at the rate of 10% a year.  Support you pay is first applied to current support, then interest owed on past due support, and finally to the past due support.

V. 
HOW YOUR ORDER CAN BE ENFORCED

If you are regularly employed, child support will be collected by your employer withholding part of your wages.  To do this, your employer will take support payments directly out of your paycheck.  Most child support is paid this way, and federal and state law require it in almost all cases.  It is your employer’s responsibility  to do the wage withholding.  IT IS AGAINST THE LAW FOR YOUR EMPLOYER TO FIRE YOU OR THREATEN RETALIATORY ACTION AGAINST YOU BECAUSE OF WAGE WITHHOLDING.

If you fall behind in paying support and do not already have your wages withheld to pay support, your wages will be withheld.  The wage withholding will include an amount to pay off any past-due support you owe.

If you are ordered to pay child support, DCSS MUST report the debt to credit agencies.  Also, if you fall behind in payment, DCSS MUST place a lien on all real property and bank accounts owned by you in California.  Additionally, DCSS may, among other things, intercept any tax refunds, unemployment, disability, or worker’s compensation benefits, and withhold any licenses, including driver’s, business, commercial, and sporting licenses.

Also, you can be prosecuted criminally which can result in jail time.  And, if you live in a different state from your child(ren) and owe past-due support, you can be prosecuted by the federal government.  Not paying child support can have very serious consequences.

VI.
CUSTODY AND VISITATION

Even if you were never married to the custodial parent, you may have the right to get custody of or visit your child(ren).  If you were married to the custodial parent, custody and visitation usually are determined as part of your divorce.  If you were not married, you may bring a legal action in Family Court to obtain sole custody, joint custody or simply to visit with your child(ren).  This can also be done as part of your Uniform Parentage Act case to establish paternity, or it can be added to your DCSS child support case.

VII.
WHERE AND HOW TO COMPLAIN IF DCSS DOES NOT ACT PROPERLY

If DCSS does not act as it is required by law to act, you may do any of the following:

1.
Write a COMPLAINT LETTER directly to your local DCSS. 

2.
If the matter is not satisfactorily resolved in thirty (30) days, write a COMPLAINT LETTER to:  Rita Saenz, Director Department of Social Services, 744 P Street, Sacramento, CA  95814.

3.
If the matter is not satisfactorily resolved in thirty (30) days after that, write a COMPLAINT LETTER to:  Department of Health and Human Services, Family Support Administration, Region IX, Office of Family Support Enforcement, 50 United Nations Plaza, San Francisco, CA  94102.

DON’T FORGET TO:

· Include Your Mailing Address and Phone Number on All Letters
· Date and Sign Your Letters
· Keep Copies of All Letters
Also, you have the right to complain to your California State Senator and Assembly Member, the Governor, your United States Senator and Representative and your county Board of Supervisors.  You can find their names and addresses in the state, federal and county government sections of your telephone book.

Your community may have groups that help noncustodial parents.  In addition, your local legal services or legal aid program may be able to help you.

NOTE: 
This handout provides only general legal information.  It is NOT advice about your own legal problems.  If you need legal advice, consult an attorney if you can.  You county bar association or lawyer referral service may assist you in finding an attorney who will charge a fee.  Some attorneys may offer an initial consultation for little or no money.

Most of the laws referred to in this handout can be found in the California Family Law Code and the Welfare and Institutions Code available in your county law library.

MAIN FACTORS USED IN CALCULATING CHILD SUPPORT 


Number of minor children of this relationship (until age 18 and graduated from high school of self-supporting, or until age 19 while still in high school).

Approximate percentage of time that each parent has primary physical responsibility for each minor child of this relationship.

Commissions, salaries, royalties, wages, bonuses, rents, dividends, pensions, interest, trust income, annuities, workers’ disability insurance benefits, social security benefits, and spousal support actually received from a non-party.  The Court may, in its discretion, consider the earning capacity of a parent in lieu of parent’s income in the best interests of the children.


Tax filing status:  single, married, married filing separately, head of household; number of dependents claimed by each parent; and all available exclusions, deductions, and credits.

FICA, mandatory union dues, mandatory retirement benefits, health insurance or health plan premiums for the parent and any children the parent has an obligation to support, SDI, any child or spousal support actually paid by the parent pursuant to court order, or proven child or spousal support payment, and proven necessary job related expenses.


Additional child support may be divided one-half to each parent or pro-rated.  The Court shall require additional child support for child care costs related to employment or to reasonably necessary education or training for employment skills, and reasonable uninsured health care costs for the children.  The Court may include additional child support for costs related to educational or other special needs of the children, or travel expenses for visitation.

Circumstances, evidencing hardship include extraordinary health expenses for which the parent is financially responsible, and uninsured catastrophic losses; minimum basic living expenses of parent’s natural or adopted children for whom the parent has the obligation to support from other marriages or relationships who reside with the parent.

CALCULATING THE CHILD SUPPORT AMOUNT YOU MAY HAVE TO PAY 

(NOTE – Excerpts from the National Center for Youth Law.  August 1999)
The amount of child support you may have to pay is based on your income, the income of the custodial parent and the amount of time you spend with the child or children.  It is determined based on a mathematical formula called the child support guideline.  The child support guideline is found at Family Code §4055 and following.  The Family Law Facilitator at the Superior Court can calculate your child support amount.  The Facilitator’s job is to assist both custodial and noncustodial parents with child support issues free of charge.

You can also follow the steps below to calculate the approximate amount of your child support order.  NOTE – THIS IS DESIGNED TO GIVE YOU AN ESTIMATE OF YOUR CHILD SUPPORT AMOUNT ONLY.  THE ACTUAL AMOUNT OF YOUR CHILD SUPPORT ORDER IS DETERMINED BY A JUDGE AND COULD BE DIFFERENT.

STEP ONE
NET MONTHLY INCOME CALCULATION.
First, you must determine your net monthly income and the net monthly income of the other parent.  Do this separately for each parent.  If you do not know the other parent’s income, you can estimate.

· Begin with Each Parent’s Gross Monthly Income.
This is each parent’s total monthly income, include all wages, tips and interest paid in a month before any deductions are taken out.

· Deduct from this amount (or don’t include) any income from:

(1) CalWORKs;

(2) General Assistance (GA);

(3) Supplemental Security Income (SSI); or

(4) Child Support Payments

· Subtract from gross monthly income each of the following items paid in the month:

(1) Federal and State Income Tax;

(2) Social Security Tax (FICA);

(3) Medicare Tax;

(4) Health Insurance Premiums for the Parent and any Children that the Parent is Required to Support;

(5) State Disability Insurance;

(6) Mandatory Union Dues; and

(7) Child Support that the Parent Pays for Another Child or Children Living Outside the Home

The judge may also increase or make deductions to a parent’s monthly income based on a number of factors.  These items are discretionary.  The judge will determine if they are allowable. 

(1) A deduction for other children living in the home.  The deduction usually will be equal to what would be allowed under the child support guideline and is now available to parents of children receiving public assistance.

(2) Deductions for extraordinary health care expenses, uninsured losses and job-related expenses.

(3) In very limited situations, an increase due to the income of a parent’s new spouse or mate.

(4) A judge may use the earning capacity of a parent in a place of actual earnings.  The judge is likely to do this if the judge thinks the parent is purposefully unemployed or under-employed to avoid paying child support.

(5) If you net monthly income is less than $1000, the judge may reduce substantially the child support amount you will be required to pay.

WHAT’S LEFT IS EACH PARENT’S NET MONTHLY INCOME.  The net monthly income of the parent with the higher net monthly income is ANSWER A.  The net monthly income of the lower income parent is ANSWER B.  Add ANSWER A and ANSWER B.  The sum of ANSWER A and ANSWER B is ANSWER C.


ANSWER A = __________
ANSWER B = __________


ANSWER A 
__________
+  ANSWER B  __________
=  ANSWER C __________

STEP TWO

PERCENTAGE OF TIME THE HIGH-INCOME PARENT SPENDS WITH THE CHILD

The percentage of time that the higher income parent spends with the child or children subject to the child support order is ANSWER D.


ANSWER D = __________ %

For Example:  If the higher income parent spends two weekends a month and a few evenings with the child, the timeshare would be approximately 20%.

STEP THREE

CHILD SUPPORT AMOUNT CALCULATION.  To calculate you child support amount, do the following calculations:

(a)
Multiply ANSWER C by ANSWER D.  The result is ANSWER E.


ANSWER C __________ x ANSWER E __________ = ANSWER F _________

(b)
Subtract ANSWER E from ANSWER A.  The result is ANSWER F.


ANSWER A __________ - ANSWER E __________ = ANSWER F __________

(c)
If ANSWER D is 50% or less, do the following to get ANSWER G.


1 + ANSWER D __________ = ANSWER G __________


If ANSWER D is more than 50%, do the following to get ANSWER G.


2 – ANSWER D __________ = ANSWER G __________

(d)
If ANSWER C is between $801 and $6,666, ANSWER H equals .25.                   If ANSWER C is less than or equal to $800, ANSWER H equals the following:


.2 + (ANSWER C __________ / 16,000) = ANSWER H __________

(e)
Multiply ANSWER G by ANSWER H.  The result is ANSWER I.


ANSWER G __________ x ANSWER H __________ = ANSWER I _________

(f)
Multiply ANSWER I by ANSWER F.  The result is ANSWER J.


ANSWER I __________ x ANSWER F __________ = ANSWER J _________

ANSWER J IS YOUR BASIC CHILD SUPPORT AMOUNT IF THERE IS ONLY ONE CHILD.

STEP FOUR

SUPPORT ORDER FOR MORE THAN ONE CHILD.  If there is more than one child, multiply ANSWER J by the following multiplier:



NUMBER OF CHILDREN



MULTIPLIER





2





1.6





3





2.0





4





2.3





5





2.5



ANSWER J __________ x Multiplier __________ = NEW ANSER J _________

ADD TO ANSWER J OR NEW ANSWER J:

(1) One-half of the monthly child care costs for the child or children and

(2) One-half of the monthly health care costs of the child or children not covered by health insurance

THE RESULT IS YOUR APPROXIMATE CHILD SUPPORT AMOUNT UNDER CALIFORNIA’S CHILD SUPPORT GUIDELINE.


EXAMPLE ONE:

Chris and Pat have two children who live with Chris.  Chris makes $1000 gross per month.  Chris’s net income is $800 per month.  Pat makes $1500 per month and has no new spouse or new children in the home.  After deductions, Pat’s net income is $1200.  Since Pat is the higher wage-earner Pat’s income is ANSWER A.  This means that Chris’s income is ANSWER B.  Pat spends 20% of the time with the children.

· ANSWER C is their combined net income, or $2,000

· ANSWER D is 20%

· ANSWER E is $400 or 20% times $2,000

· ANSWER F is $1,200 (Pat’s Income” minus $400 (Pat’s time with the children), or $800

· ANSWER G is 1 + ANSWER D, or 1.20.

· ANSWER H is 25%, because their combined income is between $801 and $6,666 per month.

· ANSWER I is 30%, or ANSWER H multiplied by ANSWER G.

· ANSWER J is 30% of ANSWER F; or $800 times .30 = $240

· NEW ANSWER J is $240 times 1.6 (from the chart above) or $384.

PAT THEN SHOULD PAY $384 TO CHRIS MONTHLY, PLUS ONE HALF OF THE CHILD CARE AND HEALTH CARE COSTS FOR THE CHILDREN.

STEP FIVE

LOW-INCOME DEDUCTION.  New law now permits you to claim a deduction even if your child or children receive public assistance.  If your net income is less than $1,000 per month you should follow this step.  Figure your NET income (STEP ONE above).  If it is less than $1,000 you may qualify for this deduction.  Take 1000 and deduct your net monthly income.  Divide this answer by 1000.  Multiply the result by the child support amount that you calculated in STEPS 1-4.  The result is your maximum low-income deduction.



1000 – NET MONTHLY INCOME __________ = ANSWER K __________



ANSWER K __________ divided by 1000 = ANSWER L __________



ANSWER L _________ x NEW ANSWER J ________ = ANSWER M ______



ANSWER M is your maximum low-income deduction.



ANSWER M ______ - NEW ANSWER J _______ = ANSWER N __________

ANSWER N is the amount that a judge can reduce your child support to under the low-income deduction.  The judge might not lower your child support this much.  This is the lowest it can be.

EXAMPLE TWO:

The same example as above but Pat’s net income is $800 per month and Chris’ net income is $600.  This is how the low-income deduction would work.  Pat’s normal child support amount, by going through STEPS 1-4 above, would be $250 (see EXAMPLE ONE).

· Pat’s net income is $800

· ANSWER K is 1000 – 800, or 200

· ANSWER L is 200 (ANSWER K) divided by 1000, or .20

· ANSWER M is .20 (ANSWER L) multiplied by NEW ANSWER J, or .20 times $250 = $50

· ANSWER N is $250 - $50, or $200

PAT’S CHILD SUPPORT PAYMENTS COULD BE LOWERED BY THE JUDGE TO UP TO $200 UNDER THE LOW-INCOME DEDUCTION.

IMPORTANT NOTE

THESE CALCULATIONS ARE AS OF AUGUST OF 1999.  

THERE MAY BE ADDITIONAL CHANGES THAT HAVE OCCURRED.  

CONTACT THE FAMILY LAW FACILITATOR FOR FURTHER INFORMATION.
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