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	PART I—Introduction and Overview

[Welcome participants and ask why they are attending the course.]

Possible Answers:
Maybe one or both parents:

· have a serious physical illness,

· are in the military and have to go overseas,

· have to go to a rehab program for a while,

· are going to jail for a while,

· have a drug or alcohol abuse problem,

· have a history of abuse, or

· can’t take care of their child for some other reason.

[Refer participants to the Guardianship Pamphlet and use this as an opportunity to review the materials in the binder]

The Guardianship pamphlet is for information only and provides a good overview of probate guardianships, which can be used as a reference after class. 

Form GC-205 <http://www.courtinfo.ca.gov/forms/documents/gc205.pdf>
What is a Probate Guardianship?
A probate guardianship is a legal court proceeding during which a judge appoints someone who is not the parent of a child to:

(1) have custody of the child, (2) manage the child's property (called "estate"), or


Both"  

This course only covers a Guardianship of the Person meaning that the guardian has custody of the child.

Probate guardianships are NOT for children involved in the foster care or juvenile justice system.  

Probate guardianships ARE set up voluntarily by adults or a child if 12 or older who start the process themselves. 

Please advise participants that this course does not address the power to manage the child's property (called “estate”), which is referred to in the pamphlet. 

Is a Probate Guardianship needed?

Not always.  If there is no disagreement over where the child is living and who is responsible for taking care of the child, then a probate guardianship may not be needed. 

If an adult who is taking care of a child only wishes to enroll the child in school or authorize school-related health care, a single form called a Caregiver’s Authorization Affidavit may be enough.  

A relative caretaker also does not need a guardianship in order to collect public benefits for a child.  They can fill out a substitution of payee to receive the benefits on behalf of a child.  But, a non-relative may require a legal guardianship to receive the same public benefits.

A relative who is taking care of the child can use the affidavit to authorize medical care outside of school.
Can I meet all the child’s needs with the Caregiver’s Authorization Affidavit?

The Caregiver’s Authorization Affidavit is a form which you may use to show that you are caring for a child.  Anyone may use the form to enroll a minor in a California school.  If you are related to the child by blood or marriage, you may also use the form to consent to medical care or to receive welfare benefits on behalf of the minor.  The form is simple and does not need to be filed at a court or authorized by the child’s parents. 

If you are interested in guardianship because you need to enroll a child in school, or because you are a relative of the child who needs to consent to medical care or receive welfare benefits on behalf of the minor, a Caregiver’s Authorization Affidavit may be all that you need.  

What are some of the advantages of setting up a guardianship?
· A guardianship can ensure a child’s safety and wellbeing, and provide security for the child.  

· If there is some type of dispute involving who is caring for the child, a guardianship will clarify who has custody of and control over the minor.  

· A probate guardianship may help children and families avoid getting involved in the foster care system.  Often children involved in probate guardianships would otherwise wind up in foster care if not for the willingness of the guardian to step forward and take on responsibility for the child.  
· If the proposed guardian wants to provide private medical insurance for the child, the insurer will likely require a guardianship.
What are some of the disadvantages of setting up a Probate Guardianship or when is it not appropriate?

· A guardianship may settle some family disputes and provide stability for the child, but it is also important to consider that guardianship cases can also be a source of stress and conflict for families that do not agree on the best plan for the child.
· Although a probate guardianship can keep a child out of foster care, there are cases, especially when there is recent or severe abuse or neglect, that are more appropriately handled in Dependency Court.  Dependency Courts have access to a many more services and resources to help children, such as cash payments to the caretaker, clothing allowances, therapy, and assistance with college applications and independent living skills for older youth.  Probate guardians can get cash payments----only not as much.  And, not all dependency type relative guardians get the same benefits as the non-relative guardians. 
· If a child is still in the home of a parent or guardian who is abusing or neglecting them, the Probate Court cannot get involved. But the Dependency Courts does have the authority, through Child Protective Services, to get involved to protect the child. 
· As a relative of the child, you can get CalWorks and Medi-Cal for the children. But, if you are a relative of the child and become a foster care placement for that child through the Dependency court, you may be eligible to get more benefits from the foster care system.  
When is a guardianship of the estate needed to manage a child’s property?
Not often. Most children do not own enough property or have an income. You don’t need a Guardianship of the Estate when:

· The money is to be held in a blocked account, which means that no withdrawals can be made without court permission.

· The total value of the child’s estate does not exceed $5,000. If this is the case, the money may be paid or delivered to the parent, to be held until the child is 18.  The parent must then hold the property for the child until s/he is 18.  But the judge may be reluctant to permit this.

· A child only receives public benefits such as social security or TANF/Calworks (welfare).

· A child only owns inexpensive toys and clothing.

When can a petition for guardianship be filed? 

A petition for guardianship can be filed when someone decides that it is necessary to protect a child.  A parent can nominate a person to be the guardian of their children in a will, but a guardianship petition will still need to be filed when the parent dies.  
A probate guardianship is set up when an adult who is not a parent needs the legal right to make decisions on behalf of the child.   The child usually, but doesn’t always, live with the proposed guardian.
A guardian “of the person” has the right and responsibility to make decisions about the child that a parent normally would make about the child’s education, health care, religion, and other matters.  

A guardian “of the person” will have the legal obligation to take care of the child and will be responsible for supporting the child and making sure the child is safe, healthy, and educated. 
Who can start the probate guardianship process?
A relative or non-relative of the child, one of the parents of the child, or the child, if he or she is 12 or older.  

Can a child ask the Court for a guardian?

A child 12 or older can also petition on behalf of his or her younger siblings, as long as the older child will also be a part of the guardianship.

Can a parent ask for a guardian for his or her child if the parent is dying?
If you have an incurable illness, you can ask the court to appoint a joint guardian for your children.  (You must have legal custody of the children to do this.)

This can make the transition easier when the parent dies. It gives the sick parent the comfort of knowing their child will be safe with the guardian they chose. 

If the court approves the Joint Guardianship, both you and the guardian will act as parents while you are alive.  And, when you die, the joint guardian will have full custody of the child without another guardianship hearing.
Can an adult or a child who is undocumented participate in a guardianship?

Yes.  You do not need to have any type of legal immigration status to serve as a guardian or to have a guardian appointed for you.  None of the guardianship forms requires you to disclose the immigration status of the guardian or the ward. 
Undocumented children in probate guardianships may qualify for a special type of immigration status called Special Immigrant Juvenile Status.  If you are an undocumented adult seeking a guardianship, or if you wish to become guardian of a child who is undocumented, 
It is highly recommended that you speak to a legal services provider for more information and help.

What will the Probate Court look at before creating a guardianship of the person?  

The court will look at what is in the best interest of the child to make sure the child is raised in a safe, stable and loving environment.  
A court may appoint a guardian even if a parent disagrees, or even when the parent is not around to participate in the process.

The judge will look at the best interest of the child to decide whether to appoint a guardian for the child.

The court will have to approve of the guardian, and many times, the court or the judge will require that there be an investigation.  The investigation includes lengthy interviews, a home visit, and a background check (of everyone in the proposed guardian’s household).   There is always an investigation when the proposed guardian is not a relative of the child.

The person who wants to be guardian must have good personal history regarding the child and any other children they have cared for, and must not have any interests that conflict with the child.  The Court will consider the best interests of the child when it decides whether or not to appoint a guardian.

How long does a guardianship last?

A guardianship automatically terminates when the child turns eighteen.  It can also be terminated earlier if the Court decides it is in the child’s best interest to do so.  A parent, a guardian, or a child may ask the Court to terminate a guardianship. 

For more information on ending a guardianship, see Part 6. Ending a Guardianship of this course.

Is Guardianship the Same as Adoption? 
No. In a Guardianship:

· Parents still have parental rights. They can have reasonable contact with the child. In an adoption, parental rights are permanently terminated.
  

· The Court can end a guardianship if the parents become able to take care of the child. Adoptive parents have the same legal relations to adoptive children as birth parents.
· Guardians are subject to supervision by the court. Adoptive families are not supervised by the court.
Do you need an emergency guardianship?
An emergency guardianship is called a temporary guardianship.  The court can order a temporary guardianship if it believes that there is an urgent situation that requires immediate protection of the child before the hearing on the general guardianship.   
The person seeking the temporary guardianship must file all of the papers for the general guardianship along with the completed forms for a temporary guardianship. This temporary guardianship will last only until the hearing on the general guardianship takes place.

A temporary guardianship hearing can be held very quickly, possibly with only phone notice to the parents. A temporary guardianship is usually only granted in extreme situations, where the child has an urgent need for a guardianship.  For more information on temporary guardianships, see Part 5. Temporary Guardianships of this course.

How long does it take to set up a guardianship?

It varies from county to county.  Unless you have grounds to obtain a temporary guardianship, it may take anywhere from one to three months for your case to go in front of a judge.  If a parent opposes the request for guardianship, the Court may decide to refer the case to mediation, which can make the process longer.  If a guardianship matter is very complicated or contested, the Court may decide to appoint a lawyer to represent the child.  
There is a great deal of paperwork involved in setting up a guardianship, as well as many requirements for giving notice to the relatives of the child and some government agencies. The purpose of this manual is to help people seeking a guardianship to navigate this complicated and lengthy process
Does it cost money to become a guardian?

Yes. There are court costs - the court’s filing fee and the court investigator's fee. 

If your court requires a court investigation, you will probably also be charged a court investigator fee. Ask your court how much the Court Investigator fee is.  

What if I don’t have enough money to pay the filing fee?

Some courts will let you pay in installments, so ask your local court if that is an option for you.

If you cannot afford the filing fees, you can ask the court for a Fee Waiver. 
If the court approves your Application for Fee Waiver, you won’t have to pay the fees.  Click here http://www.courtinfo.ca.gov/selfhelp/lowcost/getready.htm#fees to learn about Fee Waivers.  


	The purpose of this part is to ascertain the circumstances of people in the class and make sure they understand the scope of the course, including alternatives to a probate guardianship, advantages and disadvantages.
Please advise participants that this course does not address cases initiated by Child Protective Services in dependency court or cases in which a child has been charged with a crime initiated in delinquency court. If the child is currently in a situation where they are being abused or neglected by a parent or caretaker, then a guardianship may not be the best choice.  Child Protective Services (CPS) may need to get involved to provide immediate protection and support to the child, and to initiate a legal proceeding in Dependency Court.  In general, only CPS will be able to remove a child from the physical custody of a parent against that parent’s wishes.  This means that if a child is still living with one or both parents, a probate guardianship is probably not the best alternative.

The process and forms are completely different in the other courts. 
The Guardianship Pamphlet is also available in Spanish, Korean, Chinese and Vietnamese.

Spanish http://www.courtinfo.ca.gov/forms/documents/gc205S.pdf
Korean <http://www.courtinfo.ca.gov/forms/documents/gc205K.pdf>, 

Chinese http://www.courtinfo.ca.gov/forms/documents/gc205C.pdf  
Vietnamese <http://www.courtinfo.ca.gov/forms/documents/gc205V.pdf>

A guardianship of the estate for guardians who manage the property of a child. This is not as common as guardianships of the person because most children do not have sufficient property. 

A copy of this form is provided in your binder.  However, it is important to understand that this form does not grant any kind of legal custody to the caretaker.  If there is any conflict or struggle with the child’s parents or other relatives over the minor, it may be best to complete the Probate Guardianship process.  The parent’s have a veto and it only lasts a year.
Education Code § 4804.

While California law requires school districts and medical facilities to accept the Caregiver’s Authorization Affidavit, participants need to understand that some individuals or institutions may not be familiar with this form.  California Family Code, Division 11, Part 1.5, section 6550 authorizes use of this form. 
If the child requires frequent medical care or is enrolled in a special education program, you may find it easier in the long run to establish a Probate Guardianship rather than rely solely on the Caregiver’s Authorization Affidavit.
There may be circumstances when foster care is a better option. See below.

Kaiser Permanente may require a guardianship be set as an example.

Some legal services providers are concerned about warning people about the effect guardianships can have on public benefits because a probate guardianship can negatively affect a relative's ability to get some types of public assistance for the child which they would get with a dependency guardianship. Also, there are services that foster parents, and kids can get through the dependency system that is not available in a probate guardianship, like counseling, etc. Participants with these concerns should contact the a legal services provider or a self-help center for further information and advice on whether the child needs more services than the proposed guardian can provide..

                                                                      A Guardianship of the Estate means the guardian manages the child’s income, money or other property until the child turns 18. Talk to a lawyer if the child has substantial property.  If you hire a lawyer to help you with the guardianship of the estate, you can pay for the lawyer from the child’s estate. A guardianship of the estate is not needed to collect public benefits (see below).

Some counties have agencies that specialize in representing children.  Click here http://www.lawhelpcalifornia.org/CA/StateChannelResults.cfm/County/%20/City/%20/demoMode/%3D%201/Language/1/State/CA/TextOnly/N/ZipCode/%20/LoggedIn/0/iSubTopicID/1/iProblemCodeID/1490100/sTopicImage/familyjuvenile%2Egif/iTopicID/832/bAllState/0/ichannelid/137 for help finding one of these agencies.

Disclosure of immigration status may be a highly sensitive issue for some prospective guardians and wards.  There is no requirement in California law that a guardian or a ward have legal immigration status in order to be involved in a probate guardianship.  Likewise, none of the guardianship forms requires disclosure of immigration status.

In some cases or counties, however, the immigration status of the proposed guardian or ward may become known to the Probate Court via the investigation process and might potentially influence that Court's assessment of the prospective guardianship because of stability of placement concerns.

.Individuals with particular concerns about immigration status should be strongly encouraged to contact a legal services provider.    

The legal standard is necessary or convenient. (Probate Code § 1514(a)).

The legal standard is whether return of the child to the parent would be detrimental when a parent objects. (Probate Code § 1514(b)).
The general guardianship hearing is usually held 8 to 10 weeks (or longer) after all of the parties, close relatives, and social service agencies are notified and after there has been a court investigation if the court or the judge requires it.
It would be helpful to provide a good faith estimate for your county.

Advise regarding the exact dollar amounts for your court.

Advise concerning the policy at your court.

The Fee Waiver forms are included in your binder materials. You can also obtain them at your courthouse, or download and print the forms now:

Information Sheet, Form FW-001-INFO http://www.courtinfo.ca.gov/forms/documents/fw001info.pdf 
Application for Waiver of Court Fees and Costs, Form FW-001 http://www.courtinfo.ca.gov/forms/fillable/fw001.pdf 
Order on Application for Waiver of Court Fees and Costs, Form FW-003 http://www.courtinfo.ca.gov/forms/fillable/fw003.pdf
Click here http://www.courtinfo.ca.gov/selfhelp/lowcost/getready.htm#fees to learn about Fee Waivers.  
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	Part II—Duties of a Guardian of the Person

What does a Guardian of the Person do?

For the most part, the guardian has the same responsibilities as a parent. That means the guardian has full legal and physical custody of the child. The guardian makes important decisions for the child and the child lives with the guardian.

Can you give some examples of a guardian’s responsibilities?
Possible answers:

The guardian is responsible for the child’s care, including the child’s:

· Food, clothing and shelter 

· Safety and protection 

· Physical and emotional growth 

· Medical and dental care 

· Education and any special needs 

The guardian may also be responsible for the child’s behavior and any damage the child may cause.
Examples?

Graffiti and other damage to property, a car accident, delinquency etc.
Are You Ready to Become a Guardian of the Person?

Ask the participants each of the following questions and lead a discussion emphasizing the points below.

1. Do you want legal responsibility for the child? 
Emphasize
You will have the same legal responsibilities as a parent, including responsibility for damages the child may cause. 

2. What decisions will I have to make if I’m a guardian about where the child lives or who visits the child?
Examples

1. Residence and Custody.
You decide where the child lives. You may fix the residence of the child at any place in California without asking the court.  The child must live with you unless the judge says otherwise.

If you move within the state, you must tell the court in writing right away.  You must file a Change of Residence notice with the court and serve it on the people involved in the case.

If you want to move out of California, you have to get the court's permission.  You must file and serve a form to obtain permission. You must explain to the court the reasons for the out-of-state move, and identify any current visitation or contact orders in effect that related to the child.
You must re-establish your guardianship when you move to a different state.

Generally, you will have 4 months to file a case in your new state.  Different states have different rules. The court may set a compliance date for you to report back that a guardianship has been established in the new state.
2. Visitation
 You can let the parents visit with the child if you think it’s appropriate and would be beneficial to the child. Some parents may fight the guardianship and still request that they have regular visitation. 


How can a parent ask for visitation rights after a guardian has been appointed for his or her child?
A parent may petition for visitation with the court, explaining why visitation would be in the child(ren)’s best interests, and propose a visitation schedule. 

Even if you and the parent agree on a visitation schedule, you may prefer to get the court involved and have the visits start slowly, be supervised, and increase over time.

Example

Mother of 2 children currently under the guardianship of their maternal grandmother has been successfully progressing in her rehabilitation program. As part of the program, she can start reconnecting with her children. Mother wants to spend more time with the children than her mother, the guardian, thinks is a good idea. The mother files a petition for visitation in the guardianship case requesting visitation rights.   
What is the court’s role?
The court can set up mediation services for the family, and decide that, since mother hasn’t seen her children in a long time, the visitation should start slowly, supervised, and increase over time.  

If you don’t reach an agreement with the guardian, the judge will decide whether or not to allow you visitation, and how much, based on what is best for your child.
3. What other decisions will I have to make if I’m a guardian?
1. Vacation – The guardian can take child on vacation for up to 30 days. The Letters of Guardianship are valid for that long outside of California. 
2. Schooling – The guardian decides where the child goes to school, is involved in the child's education, and help the child get any special services, like tutoring, he or she needs.
3. Medical – The guardian must take care of the child's medical and dental needs, making sure he or she gets proper care. In most cases, the guardian can also make decisions about any medical treatment the child needs.
4. Therapy – The guardian must get the child counseling or other mental health services if the child needs them. But the guardian cannot place the child in a mental health institution without a court order unless the child agrees.

Emphasize the following questions that proposed guardians need to ask themselves and facilitate a discussion.

How will the guardianship affect you and your family?
Emphasize

You will be like the child’s parent. This can affect your relationship with other family members, and the relations of the child with those family members. For example, the grandchild’s aunts & uncles become like sisters and brothers. Think about your time, energy and health to decide if you want to be a guardian. 
  

Do you have enough money? 
Emphasize
The child may get income from Social Security, public assistance, child support from the parents, or from an inheritance from a deceased parent. If the child is eligible for public benefits, like CalWorks, Temporary Aid for Needy Families (TANF), Social Security, or MediCal, it is your duty to apply for and receive these benefits for the child.

But, if this is not enough, you may have to spend your own money to raise the child. As guardian, you take on financial responsibility for the child even if the parents are still living.

What is the role of the child's relatives or parents, if any? 
Emphasize
The guardian is the only one with the right to make decisions about the child and is responsible for raising the child. You need to ask yourself if the child's parents are alive, will they support you as guardian, or will they be angry with you and try to interfere? What about relatives?

The parents may be able to visit and see their child, but you (or the court) decide when and how often. 
Can you fulfill your responsibilities to the court? 
Yes. At least once a year, many courts will ask you to turn in a Status Report to the court. You may also have to meet with any court investigators or visitors, and come to court when the court tells you to. The court can also order you to take on other duties or can place special conditions on you as guardian, if needed.

What other questions do you have about decisions that a guardian of the person can make on behalf of the child?
Examples:
· It is your decision to give the child permission to apply for a driver's license. But, if you let the child get a license, you must also get auto insurance for the child. And, if the child has an accident while driving, you may be responsible for any damages caused by the accident.

· You can give the child permission to enlist in the military. But, if the child enters into active duty with the armed forces, the guardianship will end. California law will consider the child emancipated.

· Both you and the court must give permission for the child to get married.  If the child gets married, the guardianship will end. California law will consider the child emancipated. 


	Refer participants to the Duties of a Guardian form in their binder materials:

Duties of Guardian and Acknowledgement of Receipt, Form GC-248 http://www.courtinfo.ca.gov/forms/fillable/gc248.pdf
Prob. Code 2352(a)(1).

(Judicial Council Form GC-080). The change of address form is in the binder materials.

This form is called the Petition to Fix Residence Outside the State of California (Judicial Council Form GC-085).

There is no Judicial Council form for a Petition for Visitation nor any Probate Code section addressing this issue.

The parent might also file a Petition for Termination of Guardianship if the parent thinks he or she is ready to take charge of the child. In some instances, the court might not grant the petition immediately, but might set up a visitation schedule with the issue of termination to be determined at a later date.

Usually, a guardian can make any medical decisions that a parent can make.  But, if the child is 14 or older, you can’t give permission for surgery unless the child also agrees or you get a court order that allows the surgery.   If you believe in good faith, based on the advice of the doctors, that there is an emergency and the child could die or be seriously hurt without surgery, then the child doesn’t have to agree to the surgery and only your consent is needed.
While parents may still be obligated to support the child, and you can ask for child support from either or both of the parents; there is no guarantee they will pay you child support—for example, if the reason for the guardianship is that one or both parents are ill, incapacitated, in a rehabilitation program or in jail.

Since the parents are still the legal parents, they may get custody of their child back in the future if the court decides that the child no longer needs a guardian. In that case, having visitation while you are the guardian will help the children bond with their parents and help them reunite in the future. See part 6, for more discussion of termination of a guardianship.

Refer participants to the Status Report forms in their binders.
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	PART III—Becoming a Guardian

What do I have to do to become the guardian?

To become the legal guardian to a child, you first have to file papers in court. These forms are in your binder. There are state and local forms that you will need. 

For purposes of this part, we will focus on the petition for a general guardianship. We have already referred to some of these forms and will refer to others at different times in the course.
[Walk through the petition and address questions below as they come up in the context of the form.]

Do I need a lawyer to set up a guardianship?


You do not have to have a lawyer, but it is a good idea to talk with one. 
For example, it takes quite a bit of time and energy to fill out your court forms and to “give notice” to all the relatives named in the Petition. A lawyer might help you avoid some mistakes.


What are circumstances when a lawyer can be especially helpful?
We’ve already mentioned estates. Any of the following:

· One or both parents object to the guardianship.
· The proposed guardian lives out-of-state.
· There are other legal cases going on at the same time (like adoption, custody in family court, juvenile charges).
· The child has special needs (physically/emotionally disabled). 
· The child is Native American (because additional laws apply). 
· The child owns or will receive a lot of money or property and the proposed guardian is thinking about becoming guardian of the estate, 

[Answer questions about filling out forms. Advise regarding resources.]

What happens after I fill out the forms?

After you fill out your forms:
1. Make at least 3 copies of each form.

2. File your forms with the Probate Court Clerk at your courthouse.

Does the probate court require originals?

Yes, the court always keeps the original in the court file. The other copies are for you to keep for yourself (one copy) and to “serve” on the child’s relatives.

Do you have to pay a fee to get a court date?

3. As part of the guardianship process, the court may require the proposed guardian to fill out and return forms to the Court Investigator’s Office, Child Protective Services (CPS) or the Dept. of Family and Children’s Services.  Fill out these forms and send them to the appropriate agencies at the same time the petition is filed.

4. Give notice of the case to all the child’s relatives named in the petition and all appropriate agencies.

How is the process different if there is an emergency?

In emergencies, you can ask the court to appoint a Temporary Guardian. You must show "good cause," which means you have to have a really good reason to ask for a Temporary Guardianship.  There are different forms. We will provide more detailed information later in the course in more detail. The short answer is that this a faster process but doesn’t last very long.

Remember, you also have to fill out all the general guardianship forms.

What are examples of an emergency?

Possible answers:

· The child needs immediate medical treatment; 

· The child needs to be enrolled in school; 

· Both the child's parents are dead, absent, incarcerated, or incapacitated; 

· The child's parent is also a minor;

· The parent is threatening to take the child to a dangerous living situation. 

What happens before the court date?
Usually there is an investigation. In some counties, the judge will decide whether or not to order the investigation.

If the proposed guardian is not a relative, the court will refer the case to your county’s Department of Human Services or Department of Social Services and one of these agencies will do the investigation.

The investigator will make a report to the judge with a recommendation, which will assist the judge in making a decision about whether to appoint the proposed guardian. 

What is the investigation like?

The Court Investigator will set up a formal home study. The investigator will:  
· Interview the proposed guardian

· Interview the child

· Visit the home where the child will live and sleep, 

· Interview the child and the proposed guardian, 

· Interview the parents if needed and available,

· Review documents about the child (like school records and medical records), 

· Do a background check on the proposed guardian and all adults living in the home to see if any have a record of neglect, abuse or a criminal record, and
· Evaluate the bonding of the proposed guardian  with child(ren)

  
What does the investigator want to know?


Before a guardian is appointed, the Court Investigator wants to know if: 

· There is a valid need for a guardianship, or if the child should be with the parents. 

· The case should be referred to another agency, like Social Services. 

If the investigator thinks the child needs a guardianship, s/he will look at:  

· Where the child will live, 

· Where the child will go to school, 

· Family situation (including all household members), 

· Health care issues (including mental health problems), and 

· Visitation by the parents. 

If the child is old enough and mature enough, the Court Investigator may also talk with him/her about the guardianship.

 What will the judge do?

If the child's parents agree to the guardianship, a judge may order a guardianship if it is necessary or convenient.

What if others object to my appointment as the guardian?

The relatives who are served with copies of your Petition have the opportunity to object to you being appointed as guardian. They can file an objection to your Petition before the court date, or they can come to court to explain to the judge why the proposed guardian should not be appointed. It is up to the judge to decide whether to appoint a guardian or not. 
If one or both of the parents objects to the guardianship, a judge will order a guardianship only if:

· Staying with the parents or 1 of the parents will be detrimental to the child, and
· The guardianship will be in the best interest of the child. 


	Petition for Appointment of Guardian of the Person, Form GC-210(P) http://www.courtinfo.ca.gov/forms/fillable/gc210p.pdf if you are asking for guardianship of the person only, Or

Petition for Appointment of Guardian of Minor, Form GC-210 http://www.courtinfo.ca.gov/forms/fillable/gc210.pdf if you if you want to ask for both, a guardianship of the person and of the estate;

Attachment to Guardianship Petition-Child Information Attachment, Form GC-210(CA) <http://www.courtinfo.ca.gov/forms/fillable/gc210ca.pdf>

Notice of Hearing-(Guardianship or Conservatorship), Form GC-020 http://www.courtinfo.ca.gov/forms/fillable/gc020.pdf
Consent of Guardian, Nomination and Waiver of Notice, Form GC-211 http://www.courtinfo.ca.gov/forms/fillable/gc211.pdf
Duties of Guardian and Acknowledgement of Receipt, Form GC-248 http://www.courtinfo.ca.gov/forms/fillable/gc248.pdf
Letters of Guardianship, Form GC-250 http://www.courtinfo.ca.gov/forms/fillable/gc250.pdf
Declaration Under the Uniform Child Custody Jurisdiction and Enforcement Act – UCCJEA, Form FL-150 http://www.courtinfo.ca.gov/forms/fillable/fl150.pdf
Confidential Guardianship Screening Form, Form GC-212 http://www.courtinfo.ca.gov/forms/fillable/gc212.pdf
Order Appointing Guardian of child, Form GC-240 <http://www.courtinfo.ca.gov/forms/fillable/gc240.pdf>
Click here http://www.courtinfo.ca.gov/selfhelp/lowcost/lawyers.htm for help finding free or low cost legal help.
  

The forms and rules for notice are complicated. If participants do not follow them carefully you will have to come back to court and it will take more time to process their case. Part IV is devoted to notice.

Remind participants that this class does not cover estates.
                                                  Some counties might require a different number of forms.  Ask your clerk.

Click here http://www.courtinfo.ca.gov/courts/trial/courtlist.htm to find your court. The Court Clerk will give you a court date.

Advise regarding the address of these agencies.

A Temporary Guardianship is an emergency order only and will end when a general guardian is appointed by the court. (See Probate Code section 2250(b)) <http://leginfo.ca.gov/cgi-bin/waisgate?WAISdocID=32278921353+0+0+0&WAISaction=retrieve>.
Refer to the glossary in your binder for the investigation of a Court Investigator <http://www.courtinfo.ca.gov/selfhelp/glossary.htm#C>
The Court Investigator’s Report summarizes all the information for the judge, and will have:  
· Recommendations about your case
· Any concerns the Court Investigator may have about the guardianship,
· Whether the case should be referred to another agency, and
· Any other recommendations the Court Investigator thinks would help, like an evaluation, mediation, or emergency screening (if needed). 

The legal standard is necessary or convenient. (Probate Code § 1514(a)) when there is no opposition.

The legal finding is whether return of the child to the parent would be detrimental when a parent objects and that the guardianship is in the best interest of the child. (Probate Code § 1514(b)).

See Family Code §3041 re: standard of evidence (clear and convincing) and a possible “stable placement” finding which reduces the burden on the proposed guardian. Notwithstanding Family Code Section 3041(b), if the court finds that the person to whom custody may be given is a person described in Family Code Section 3041(c) (one who has taken on the role of a parent), this finding will constitute a finding that the custody is in the best interest of the child and that parental custody would be detrimental to the child absent a showing by a preponderance of the evidence to the contrary.  Family Code Section 3041(d).
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	Part IV—Notice for Probate Guardianship Petitions and Hearings for Guardianship

What is notice and why is it important?

Notice is when you tell the child and his or her family that the court has been asked to appoint a guardian for the child. It is important because families and parents have the right to know what is happening to the child. 

At the hearing, everyone will have the opportunity to talk to the judge. Even if the person has not been involved with the child or has been a negative influence, he or she still has the right to notice.

You must follow the notice rules carefully.   

How do you give notice?

The law says you must “give notice” to certain people, relatives and agencies. This means someone — not you — must give [“serve”] copies of your court forms either personally or by mail before the court hearing to people and agencies identified in the law so they will know you are asking to be the guardian of the child. 


There are two types of notice—personal and by mail. The law specified who gets which type of notice.

What happens if the papers aren’t served in time?

The court will have to postpone the hearing date on your petition. This will delay the appointment of a guardian for the child or children involved in your case.

You must follow the notice rules even if you think that the people or organizations don’t care whether you become a probate guardian and have nothing to say.

You also must follow the notice rules regardless of whether they agree or disagree with you.


Emphasize
You cannot have a hearing if you do not follow the notice rules. You may have to start all over from the beginning.

What court forms do I have to serve?

You must serve a Notice of Hearing form along with a copy of your Petition (with all pages of your court papers attached). 
[Ask participants if they can find the petitions in the binder before identifying them.]
[Use the Notice of Hearing form to guide your discussion of the issues]
Who is entitled to receive notice?

· The child if age 12 or older
· Any person with legal custody or serving as guardian of the estate
· Parents
· Any person nominated as a guardian
· Relatives within the second degree (parents, grandparents & siblings)
· Department of Human Services or Department of Social Services in your county
· California Department of Social Services if you are not related to the child by blood or marriage
Special rules apply if the child has Native American ancestry.
How do I give (or serve) notice?

You must give personal notice to:

· The parents
· The person(s) with legal custody of the child now 
· The child you want to be guardian to, if the child is age 12 or over.
This means the server – not you—personally hands a copy of the forms you filed at least 15 days before the hearing.

Unless the judge gives you special permission, you cannot serve the parents by mail.

You can use mail to give notice to:

· The child’s brothers and sisters* 

· Half-brothers and half-sisters (from either parent)*

· The child’s grandparents (parents of the child’s mother and parents of the child’s father) 

Mail notice means the server – not you – mails a copy of the court papers at least 15 days before the court hearing.

What if the parents and relatives agree that I can be the guardian?
Anyone who agrees that you can be the guardian and does not want to get a notice of the court hearing, can sign the Consent and Waiver of Notice part of Form GC-211.  This form has three parts to it, so make sure the parents and relatives that agree sign the bottom part of this form.
You don’t have to give notice to anyone who signs this part of the form.  If they don’t sign the form, you still have to give them notice, even if they say they agree you can be the guardian.

What if one or both of the child’s parents are in jail?
Contact the jail or prison and ask them to personally serve the forms at the jail or prison.

If the jail can’t personally serve the papers, you must ask the court for permission to serve by mail.   

If the judge signs the order letting you serve the parent in jail by mail, this means you can have someone – not you – serve the court forms by mail to the person in jail.

In some counties, their local rules allow you to serve someone in jail by certified mail as long as you include a declaration explaining why it’s a hardship to serve the relative personally at the jail or prison.
How can I find someone in jail or prison?
California State Prison 


· You can find someone in state prison by calling the California Department of Corrections at (916) 445-6713
· You must have either the inmate's CDC number or the inmate's full name and date of birth to get information.

.

Federal Prison
· You can search the Federal Bureau of Prison’s database using the inmate's first and last name or the inmate's Register Number, DCDC Number, FBI Number, or INS Number.

County Jail 


· You can find someone in county jail by calling the jail.

· For county jails, many counties will have website information.
· You can usually find the phone number and address for the jail by calling the county Sheriff.  

If you don't know if a person is in state or federal prison or county jail, search for the person in state and federal prison and the counties where you think the person might be incarcerated.

What if a parent is out-of-state or in another country?

First, find out what your local court requires.  It is possible that you can have someone who is out of state served by mail, with return receipt requested.  If you do this, you have to have the papers mailed to them at least 25 days before the court date.

If you court will not allow service by certified mail, return receipt requested, you will have to get a server – not you – to personally hand a copy of the court papers you filed at least 15 days before the court hearing.

Problem: Paternal grandmother is seeking guardianship of her 2 year old and 3 year old grandsons. Mom is currently in a shelter for victims of domestic violence and was homeless before that. She has an on-again off-again drug problem. The minor's have been in and out of paternal grandmother's home all their lives. Father was recently sentenced to 6 years in State Prison. Paternal Grandfather hasn't been seen or heard from in over 17 years. Mother had a shaky relationship with her parents and finally ran away from home when she was 16. Her parents lived in Phoenix, Arizona when she left, she hasn't spoken to them in a few years.  

If the server was not able to personally serve the parent, you must ask the court for permission to serve by mail. 
Solution: 

Paternal grandmother must serve mother in person at the shelter.  She also has to serve father personally, or try to get permission from the court to serve father my mail in prison, using the Judicial Council Forms.  

She must make efforts to locate paternal grandfather in order to serve him by mail. If she cannot locate him, she’ll have to document all her efforts and ask that the court dispense with notice of grandfather. 

She will have to attempt to locate maternal grandparents in Phoenix in order to serve them by mail. She can ask mom for any contact information she may have. Write a letter to their last known address to ascertain any forwarding address, do internet searches and directory searches, etc. If all efforts failed, she’ll need to request an order dispensing notice as to the maternal grandparents as well.
If the judge signs the order giving you permission, this means you can have someone – not you – serve the parent by mail.

What if I don’t know where the parents or relatives are?
Try to find the parents or relatives by:

· Asking all family members and friends,

· Looking in phone books, or

· Calling telephone information

· Searching on the internet 

· Doing anything else you think could help you find them
Make sure you write all these efforts, in detail, down.  

Courts have different requirements about what you need to do to find any missing relatives or the parents.  Make sure you check with your local court so that you take all the necessary steps.

Once you do everything you need to find the parents or relatives and you still can’t find them, you have to ask the court for permission to continue your case without giving notice to the missing relatives or parents.  

How do I ask the court for permission to continue with my case without giving notice to the relatives I can’t find?

1. Write down everything you did to try to find them, with details of who you talked to, the dates, what the results were.

2. Then, file a Request to Dispense with Notice that includes all the details of your efforts to find the missing relative. 

3. File your Request to Dispense with Notice with a blank Order Dispensing Notice, Form GC-021.  

4. If the judge approves your request, s/he will sign the Order Dispensing Notice and you will be able to move ahead with your case without giving notice to the missing relative.

How do you give notice to the Department of Human Services or the Department of Social Services in your county?
Mail notice should be used. This means the server – not you – mails a copy of the forms you filed at least 15 days before the court hearing to your county Department of Human Services or Department of Social Services.  

If you are not related by blood, marriage or adoption to the child, give notice by mail to the California Department of Social Services by mail. This means someone – not you – must mail a copy of the forms you filed at least 15 days before the court hearing to: 


State Department of Social Services


Director of Social Services


744 P Street


Sacramento, CA 95814

Who can serve notice for you?
Ask someone whom you know and trust who is at least 18 years old and not involved in the case in any way. Or ask a process server.  A “Process Server” is a business you pay to delivery court forms.  Look in the Yellow Pages under “Process Serving.”  

What happens after the server serves the forms?

The server must fill out and give you a Proof of Service. The form is different depending on whether service is personal or by mail. These forms are in your binder materials.
File all your Proof of Service forms with the Probate Court Clerk before your court date.

Do any of you want to be guardian of a child who has Native American ancestry?

If yes, then there are additional and other requirements that may apply to your case and it would be helpful to consult with an attorney or a probate paralegal with expertise on the Indian Child Welfare Act (ICWA).

If a child is or may be a Native American, or has Native American ancestors, there are other requirements that may apply to your case. 

When you know, or have reason to know that the child you want guardianship of is Native American, you will have to give notice to the child’s Indian custodian, and the Indian child’s tribe, in addition to all the other people and agencies discussed earlier. The Guardianship Petition-Child Information Attachment (Form GC-020(CA)) will ask you a number of questions to find out if the child in the case may be Native American.

In addition to serving a copy of the Petition for guardianship, and the Notice of Hearing with the court address, date and time of the hearing, you will also need to fill out and serve a Notice of Child Custody Proceeding for Indian Child (new form ICWA-030) which contains a lot of detailed information about the child in the case, including information on the parents, grandparents and great-grandparents, statements required by law, and other information regarding the tribe the child may belong to.

If you have reason to know the child may be Native American, you may want to read the Information Sheet on Indian Child Inquiry Attachment and Notice of Child Custody Proceedings for Indian Child (ICWA-005-INFO), which will give you information to help you figure out which additional forms you need and how to fill them out.  

You will also have to fill out form ICWA-020, Parental Notification of Indian Status and the  Notice of Child Custody Proceeding for Indian Child (ICWA-030)  used for giving notice to tribes and others about proceedings involving Indian children. 

If you cannot find out which tribe a Native American child belongs to, then give notice to the Bureau of Indian Affairs, in the same way you would give notice to the tribe. You should continue to try to obtain additional information about the child’s tribal affiliation. If you find new information, then you must provide appropriate to that tribe(s).
How should I give notice to the Indian tribe?

Notice to a child’s tribe should be sent to the tribe’s chairperson or its designated agent for service of process. The Bureau of Indian Affairs (BIA) publishes in the Federal Register a listing of tribal leaders as well as tribal designated agents for ICWA notice. However, these lists are current only when published and often information is outdated. 

Notice must be sent via registered or certified mail with return receipt requested. Also, if you receive any response, you must file a copy of it with the court.

How should I get ready for my court hearing?

1. Know your forms. Bring your copy with you for your reference.

2. Cooperate with the investigation.
3. Go to your hearing.
· Get to your hearing on time. You may see a video about guardianships before the hearing.

· Check in with the courtroom clerk. 

· If your petition has some procedural problems, you will need to take care of the procedural problems and re-schedule the hearing to another day. You may hear this being called a “continuance” or that your case is being “continued.” 

· If the problems can be fixed easily, then you may still be able to go to the hearing that day.  If there are no procedural problems, then wait for your case to be called.
· Watch the other cases so you will know what to do (or not to do) when it’s your turn.

· The request to dispense with notice if you couldn’t locate the relatives to serve them.

Should you bring the child to the hearing?

Some counties want you to bring the child with you and others do not. Ask the clerk when you file your forms.

What should you bring to the hearing?

· All your court papers

· Order Appointing Guardian of the Child, Form GC-240 http://www.courtinfo.ca.gov/forms/fillable/gc240.pdf (if you didn’t already turn it in when you filed your Petition)

· Letters of Guardianship,  Form GC-250 http://www.courtinfo.ca.gov/forms/fillable/gc250.pdf (if you didn’t already turn it in when you filed your Petition)

· Copies of your signed Proof of Service forms for the notice.

· If you don’t speak English well, bring an interpreter.
What will happen at the hearing?

· The judge may ask the parties why there needs to be a guardianship.

· If parents or relatives are there, the judge may ask them to speak.

· If the child is there, then the judge may also ask the child questions.

What happens after the hearing?

· If the judge grants the guardianship petition and you become the guardian, then the judge will sign the order of appointment.

· The guardian will sign the letters of guardianship.

After the judge has signed the Order Appointing you as the Guardian in the courtroom, take that form plus the Letters of Guardianship form, which you completed earlier, to the Clerk's Office to be filed.  Ask for 3 copies of each form.  One is for you to keep for your records and the others may be requested by the child's doctor, the school or both.
After I get the guardianship, do I need to stay in touch with the court?
Yes. Usually, every year (or sometimes more often), the court will mail you a status report to your address for you to fill out and return to the court. The Court Investigator will read your report.  If there are no problems, the court will send you a new status report in a year.

If you don’t send the status report, you may be removed as the guardian.

Sometimes, the court will want more status reports or the court can order you to come speak to the judge.  Some courts will not require annual status reports.  If the court has any concerns, they may monitor your situation.
	Probate Code Sections 1511 and 1516, and Section 1542 contain the notice rules for probate guardianships.

The forms are in your binder materials:

· A filled out copy of the Petition for Appointment of Guardian of the person, Form GC-210 (P) or the Petition for Appointment of Guardian of Minor, Form GC-210.

· Copies of all papers attached to the Petition for Appointment.
· A filled out copy of the Notice of Hearing, Form GC-202, showing the date, time and place of the hearing for the Petition.
Ask participants about their circumstances and use as examples in discussion below. Omit portions that are not relevant to group.

Discussed at end of section. These rules are technical. Do not discuss them if not relevant to participants in the class.

*Note:  If the siblings or half-siblings are under 12, serve either one of their parents, court appointed guardian or other person having legal custody of them on their behalf.
                                                     Click here < http://www.corr.ca.gov/ReportsResearch/Inmate_Locator.html> to find the phone number of the California Department of Corrections Inmate Locator
Click here < http://www.corr.ca.gov/Visitors/facilities.html> to find a list of California correctional facilities
To find someone in federal prison, click here <http://www.bop.gov/iloc2/LocateInmate.jsp> for the Federal Bureau of Prison's Inmate Locator database.
To find a list of federal correctional facilities, click here < http://www.bop.gov/> for the Federal Bureau of Prisons. Look for the "BOP Directory."

Click here < http://www.calsheriffs.org/> to find the address and telephone numbers of the county sheriffs in California.

Refer to sample letter to facility in binder materials.
If the person to be served is not within the State of California, you can have someone serve the papers by mailing, first-class with postage prepaid, return receipt requested.  When done by mail, service in considered completed 10 days after mailing. (C.C.P., §415.40).

The legal standard for this is “due diligence.”

Refer participants to a sample form in the binder materials.

Some judges won’t give you a formal Order Dispensing Notice but will make a note in the court minutes, which are part of your case file.

Advise regarding the proper mailing addresses. In some courts, this notice is given in a different way, by the court clerk to the court investigator or in some other way. Make sure you know how your court handles this so you do it right.

In some courts, this notice is given to a local agency, so make sure you know how your court handles this so you do it right.
.

                                                       The Sheriff’s Office in the county where the person to be served resides may also be able to help you achieve service.  The Sheriff’s Office may charge a fee for service, but will also generally accept a fee waiver from the Court as proof that you can’t pay.

For personal service, the server fills out and signs the Proof of Personal Service of Notice of Hearing, Form GC-020(P), and then gives it to you.  If your server served more than 4 people in person, s/he can use Form GC-020 (PA) and attach it to Form GC-020(P).

For service by mail, the server fills out and signs the Proof of Service by Mail on the back of the Notice of Hearing, Form GC-020, and then gives is to you. .  If your server served more than 4 people in person, s/he can use Form GC-020 (MA) and attach it to Form GC-020.

You can find current tribal contact information on the Department of Social Services’ Indian Child Welfare Act (ICWA) web page (<http://www.childsworld.ca.gov/Res/pdf/alphatribe.pdf > or by contacting the Department’s ICWA Specialists. 

Refer to Notesheet on children with Native American ancestry with example

The date, time and room of your hearing will be on your Notice of Hearing, Form GC-020 http://www.courtinfo.ca.gov/forms/fillable/gc020.pdf.

An example of a procedural problem is inadequate notice.

                                                            Many courts will have someone available to explain what the problems are and how to correct them.
Advise as to the practice in your county and the reasons for it. There are pros and cons to bringing a child to a hearing.

Advise regarding interpreter services for your court.

Order Appointing Guardian of the Child, Form GC-240 <http://www.courtinfo.ca.gov/forms/fillable/gc240.pdf>
Letters of Guardianship, Form GC-250 http://www.courtinfo.ca.gov/forms/fillable/gc250.pdf
Confidential Guardianship Status Report (Form GC-251) http://www.courtinfo.ca.gov/forms/fillable/gc251.pdf
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	Example 2

Wen is seeking guardianship of her niece, who is a newborn baby.  The mother (Akiko) has been homeless and taking drugs.  Wen believes that her sister Akiko has a history of mental illness, as well.   Wen doesn’t know the identity of the father and Akiko refuses to name the father. The birth certificate states that the father is unknown. The baby was tested to have drugs in her system, and so Child Protective Services was called. In order to release the baby from the hospital, someone needs to be appointed a guardian as Akiko cannot have custody of her baby.

Should Wen seek a temporary guardianship?

What court forms do I need?

To ask for a Temporary Guardianship you have to file a set of forms specific for temporary guardianships, including a Petition, Order, and Letters.  But, you cannot just file a Petition for Temporary Guardianship, on its own. You have to file it at the same time, or after, you file a regular Petition for Appointment of Guardian.  

If the judge denies my request for a temporary guardianship, does that mean I’ll lose in the general guardianship case too?

No.  The decision on the temporary is separate from the decision on the general or permanent petition. The judge might have thought that there was no emergency, or that there were alternative ways of dealing with the situation without granting the rapid guardianship powers.

What happens after I file my petition for a temporary guardianship?
There is a lot of local variation. You may get a court date in a few days, or the court may notify you of its decision, or you may be required to show up in a courtroom. It is your job to notify a small group of people about the hearing date.  
Who do I have to give notice of the temporary hearing to?
You must give personal notice to:
· The child(ren) if 12 years of age or older, 

· The parents of the child(ren), and 

· Any person having a valid visitation order with the child(ren).
You have to do it in the same way we discussed earlier in the course.  Basically, you need to find someone 18 or older, not you and not involved in the case, to personally deliver a copy of the papers to the people we listed earlier.

What papers do I have to serve for the temporary guardianship?
· A copy of the Petition for Temporary Guardianship (Form GC-110 or GC-110P) and any attachments

· A copy of the Notice of Hearing for the Temporary Guardianship (Form GC-020), which will have the court date information.  (*If no “Notice of Hearing form used, then pass along the date, time and department information.)
How long do I have to serve notice?

Usually, you have to give notice to everyone required at least 5 days before the hearing for the temporary guardianship.
In some cases, the court may allow less than 5 days notice or allow you to serve some other way besides personal service for “good cause”.
In a few cases, the court may allow you to go forward without giving notice at all.  The judge decides whether there is good cause.
What is good cause for allowing less than 5 days notice or dispensing with notice?

Good cause, when related to service of guardianship papers, usually means that:

· It would be useless to notify that person due to a mental or physical condition.

· Notice would be detrimental to the child(ren).

· Notice cannot be done after reasonable efforts have been made. 
Example 3 


Pete (father) has been beating on the child’s mother (Eve), and went to jail because of the battery.  Eve has a history of substance abuse and right now is in rehab.  This last fight with Pete made her change her ways, and she wants to be clean for her children.  Pete and Eve’s six year old daughter (Shoelin) has been staying with her grandparents (Pete’s parents).  The grandparents and mother worry about Pete getting out of jail next month and taking Shoelin from a stable home.  Eve and the grandparents have agreed that when Eve comes out of rehab in two months that she will take care of Shoelin again.

Assume the grandparents file for a temporary guardianship. Who is entitled to notice? Is there good cause not to serve Pete because of his history of violence?
What if I can’t find the parents so quickly to serve them in time for the temporary guardianship hearing?  

The quick hearing date can cause a problem because there is so little time to get everyone served.  

The plain language form (Form GC-110)) has space to list the people you don’t want to or can’t give notice to.  You could write on that form the reason why notice should be excused for the temporary hearing, but promise to keep trying to find the person to give them notice of the general guardianship hearing. 

Can a judge make a decision without speaking to everyone entitled to notice?

Yes. This is called an ex parte proceeding. But the judge would prefer to have as much information as possible. Sometimes the nature of the emergency makes this impractical, and the judge will make a decision without ever speaking to the parties.   
Other times, the judge may ask the persons present to provide their statement under oath about the child(ren) and explain in more detail why the guardianship is necessary.
What forms should I bring with me to the hearing?
Be sure to bring your proof of service or due diligence declarations. Many judges will not hear the matter if you cannot show appropriate service.

If the judge grants the petition, then you will need to get:

· The Order Appointing Temporary Guardian GC-140 and 

· Letters of Temporary Guardianship GC-150. 



	Temporary Guardianships are addressed in Probate Code § 2250. 

PC § 2252(a)

The legal standard applied by the judge is “good cause”.  The judge will use his or her discretion when deciding if the facts in your case justify giving you the powers of a temporary guardian.   No one can ever guarantee you how the judge will rule.

Lead a discussion about what factors would influence a court and what are the alternatives to a temporary. Consider factual variations:
· What if Penelope is enrolled in her current school and will have a place to go?

· What if Penelope got kicked out of her school and had no school lined up?

· What if there were no facts about Penelope getting into trouble and the petition merely said that John wanted guardianship so as to get Penelope into a specific school?
Lead a discussion about what factors would influence a court and what are the alternatives to a temporary. Consider factual variations:

· Can’t CPS just authorize Wen or another family member to take the baby?

· Are there any special emergency needs because of the baby’s medical condition and age?

· What if the niece had been 14 years old and living with Wen when Akiko was on the streets?

In addition to all the forms for the regular guardianship, for temporaries, there are: 

· Petition for Appointment of Temporary Conservator or Guardian (Form GC-110) or the simpler form -- Petition for Appointment of Temporary Guardian of the Person (Form GC-110(P)), which cannot be used if you are also asking for a temporary guardianship of the estate.

· Order Appointing Temporary Conservator or Guardian (Form GC-140)

· Letters of Temporary Guardianship or Conservatorship (Form GC-150) 

· Notice of Hearing for  Petition for Temporary Guardianship (Form GC-020)  (may vary by county)

Advise as to local court practice.

Probate Code Section 2250 spells out how you must give notice.

For more information, read Probate Code §2250(c).)  

Remind participants that regular guardianship papers should also be prepared and served.

CRC Rule 7.1012CRC sets uniform standards for good cause exceptions to the 5-day notice requirement for temporary guardianships effective Jan. 1, 2008. These standards are supposed to limit the exceptions to notice to cases when waiver of the notice is necessary to protect the minor from substantial harm. They include: 
1.    Immediate and substantial harm caused by the passage of time
2.    Harm that one or more of the persons entitled to notice might do to proposed ward (i.e., abduction)
3.    Medical emergency (immediate and substantial with treatment reasonably unavailable unless Temp G. appointed and cannot be deferred for the notice period due to pain or extreme discomfort or a significant risk of harm.
4.    Financial emergency
Each court may have a different process as to when and how the temporary orders are given to a temporary guardian.  The Letters, issued by the court clerk, are your proof to the world that you have temporary legal authority over the child(ren).
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	PART VI—Ending a Guardianship 

When does a guardianship end?
A guardianship ends when one of these things happens:

· The child turns 18;

· The child is adopted, marries, enters the military, or gets declared an adult  (emancipated) by court order;

· The court ends the guardianship; or
· The child dies before turning 18.

Who can ask the court to end a guardianship?
· The child, if age 12 or older, 

· The parents of the child, or 
· The guardian. 
EXAMPLE:

Maternal grandparents were appointed guardians of the person over their grandchild after his Mother and Father ended up homeless because of drug problems.   Mother still lives on the streets, but Father completed a rehabilitation program and has met all the requirements that the drug court required of him.  He regularly visited his son’s mom at his in-laws home. He now has a steady job and has found an apartment with a room for his son.  He is ready to resume his parental responsibilities, and files a petition to terminate guardianship.

What happens after the Father asks to terminate the guardianship?

Before the court date, the court investigates and talks to everyone involved.  At the court hearing, the judge will decide based on all the evidence whether the child is ready to go live with his Father, and, if so, end the guardianship.

What does the judge consider before ending a guardianship?

The person asking to end the guardianship must be able to prove to the court that this is in the child's best interest. 
If the parent wants the child to live with him or her again, the judge will want proof that the parent:

· has a stable place to live; 

· has a source of income; 

· is "fit" or has been sufficiently rehabilitated, and 

· can provide a good home for the child. 

If the child is more than 12 years old, what he or she wants and with whom he or she wishes to live will be taken into account.  

Sometimes, a parent files a Petition to Terminate the Guardianship when he or she is really asking for visitation with the child. In these cases, the judge may send everyone to mediation to discuss issues and try to work out an agreement that is in the best interests of the child.  If the judge orders the case to family court mediation services, there may be a form for you to fill out, a mediator, and a date for you to come back to court. 

Do I have to ask the court to end the guardianship?
Not always.  The guardianship ends automatically when the child turns 18, or s/he is adopted, marries, enters the military, is emancipated or dies.

In all other cases, you have to go to court to end a guardianship.

Can I resign as guardian?

Yes, but you must go to court. A guardian can resign. But first, there must be a court hearing. And, you must give notice of the hearing to all relatives who were notified of your appointment as guardian. 

You must show the court that it would be in the child’s best interest for you to resign. If the judge agrees, s/he will appoint a guardian to replace you. 

If no replacement is available, the child will probably be made a dependent in Juvenile Court .
  
How do I ask the court to end the guardianship?
You must petition for termination and give notice by mail to all the people that got notice when the case started, which we discussed earlier. You must give notice at least 15 days before the hearing. In lieu of notice, relatives can sign the back of the Consent and Waiver, Form GC-255. 

`Will the court investigate?
Usually. A court investigator will want to learn:  

· Where the child will live if the Guardianship ends, and 

· If that living arrangement would be bad for the child. 

If there are no alternative guardians, the court investigator will refer the case to the Emergency Response Unit of the Social Services Agency.
What happens after the guardianship is terminated? 

Once the guardianship is terminated, one of the following will occur: 

1. If a successor guardian has been appointed, then the minor child will go live with the successor guardian. This means that the successor guardian will be responsible for the health and well-being of the minor child.

2. If there is no successor guardian, then the minor child will go back to the parents or whoever had legal custody of the minor child. This means that the parents or person with legal custody will be responsible for the health and well-being of the minor child. 

3. If there is no successor guardian and the parents are not available, then the minor child will become a ward of the court in Juvenile Court.


	The court can appoint successive guardians without ending a guardianship.

See Probate Code 1601 for the legal standard.

A list of these forms are in the binder:

· Petition for Termination of Guardianship, Form GC-255 

· Notice of Hearing (Guardianship or Conservatorship), Form GC-020 

· Order for Termination of Guardianship, Form GC-260 

· Any other forms your local court requires.  Ask the court clerk or self-help center to make sure you have all the forms you need.
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	Part VII—Resources

Where can I find more information? 

We’re covering a lot of things today.  Please keep your binder, which contains a lot of useful information, including a list of websites, addresses and phone numbers.

If you have questions or want to go back over information, we’ve scheduled some time now for individual questions. 

Other resources for information are at the California Courts website Self-Help Center. This is a terrific resource. 
Legal Help

There are legal aid agencies that provide help with guardianships and many courts have a self-help center. 
If you are over 60 in California, you can get free advice by phone from the

Senior Legal Hotline regarding your questions about any legal issue, including guardianship, and grandparent visitation. 
Another resource is a certified lawyer referral service program
Face-to-Face Self-Help Assistance?
Can I get financial help to take care of the child?

You may be able to get child support from the parents, or help from the government, like TANF (Temporary Aid to Needy Families), CalWorks, Social Security, Veterans Administration, Indian Child Welfare benefits, Food Stamps, Medi-Cal, Healthy Families, Supplemental Security Income, Cash Assistance Program for Immigrants, Federal AFDC-Foster Care, KinGAP, or the Adoption Assistance Payment Program. Child care and other support services may also be available.  
The court will not collect the benefits for you.  It is up to you to apply for benefits and provide copies of your court order to the benefits agencies.
Getting a guardianship through the probate court could also make you ineligible for foster care assistance and some types of public benefits, so it may actually not be in your best interest, or the child’s, to go through the probate court. 

You can also get more information, by calling the Social Security Administration, the Veterans Administration, and the Department of Child Support Services.

You may want to contact your local county Department of Social Services or Department of Human Services, 

Can I get help if the child has problems?
Every county has agencies to help children who come from troubled homes.

Some children have physical or learning disabilities. Some have been abused. Some might need counseling or other services. Try to meet the special needs of the child in your care and get them the services they need.
Ask the child’s school to assess the child for special education services.  If the child is found to be disabled, the school is required to develop a special education plan with input from the child’s teachers and caregivers.
Ask the child protective services agency in your city or county to tell you where you can get help. 
Also, some courts have information on social services agencies that may be able to help you. 

Are there other resources in my area that can help me?

Yes. You can get information on many different services by doing Internet research.
Where can I go if I need help protecting myself or the child from threats or abuse from another person or the child’s parent?

There are agencies in your area that can help you protect yourself and the children from abuse, threats, and other violence. 
How can I find out about other community services?  

Most communities have 211 hotlines.  This is like calling 911 for emergencies or 411 for information.  211 links you to an agency that helps figure out who can help you with problems like child care, housing, and other social service needs.   The phone number to call in our community is:
	Each court should distribute a list of resources for their county such as a list of resources in your area about  caregiver support groups, child care services, health care services,
Visit our court website www.courtinfo.ca.gov/selfhelp
To find agencies in your community:  http://www.courtinfo.ca.gov/selfhelp/family/guardianship/findhelp.htm
Visit their web site for information at www.seniorlegalhotline.org
Lawyer Referral:

· toll free at: 1-866-44-CA-LAW
· or on-line at: http://calbar.ca.gov/state/calbar/calbar_generic.jsp?cid=10182&id=1403
Explain how it works in your county.

http://www.prisonerswithchildren.org/pubs/gpmanual/benefits.htm is a link to more information on options regarding public benefits. 
Faculty should reiterate that this class is an overview of guardianships of the person with some practical information. For advice regarding a particular case, go to the self-help center or legal aid center.
                                                  Social Security Administration:
800-772-1213
TTY 800-325-0778

Veterans Administration:
800-827-1000
TTY 800-829-4833

                                         Department of Child Support Services

866-249-0773 (toll free)

TDD 866-223-9529 (toll free)

Or visit: http://www.childsup.cahwnet.gov/county_locations.asp
Click here <http://www.csac.counties.org/default.asp?id=7> and check your county’s website.  You can also check the county listings in your telephone book

To find your county's child protective services agency, click here http://www.csac.counties.org/default.asp?id=7 and check your county's Web site. You can also check the county listings in your telephone book.
Click here http://www.courtinfo.ca.gov/courts/trial/courtlist.htm to find your court.
Statewide Resource Guide from Legal Services for Prisoners with Children <http://www.prisonerswithchildren.org/pubs/gpmanual/resstate.htm>
Kinship Center <http://kinshipcenter.org>
Northern California Resource Guide from Legal Services for Prisoners with Children <http://www.prisonerswithchildren.org/pubs/gpmanual/resnocal.htm>
Central California Resource Guide from Legal Services for Prisoners with Children <http://www.prisonerswithchildren.org/pubs/gpmanual/resccal.htm>
Southern California Resource Guide from Legal Services for Prisoners with Children  <http://www.prisonerswithchildren.org/pubs/gpmanual/ressocal.htm>
To find more information, contact:
· National Domestic Violence Hotline 
Call 1-800-799-7233 (1-800-799-SAFE) or 1-800-787-3224 for TDD.
This hotline helps people all over the U.S. find information about shelters, legal advocacy and assistance programs, and social services programs in their area. It is open 24 hours a day, 7 days a week. Get help in over 100 languages.

· LawHelpCalifornia.org
Step-by-step information on how to get a restraining order, links to domestic violence resources, domestic violence in the military, Internet security and more. (Select your county or enter your zip code for information specific to the area that you live in.)

California Court’s Online Self Help Center, at http://www.courtinfo.ca.gov/selfhelp/protection/
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