CHECKLIST TO FILE AN UNLAWFUL DETAINER ACTION.
STEP ONE:

Questions that must be answered:

If you are the plaintiff, are you the owner of the property?

If you served a 3-Day Notice, has the three days passed?

If you served a 30-Day, 60-day or 90-day Notice, has the time passed?

STEP TWO:

If you answered YES to the questions above, the next step is to complete and file the following papers to start the court action:
□ Civil Case Coversheet (make one copy for you)

□ Summons (make one copy for you, two for each Tenant/Defendant)

□ Complaint with Exhibit 1: Rental Agreement, and Exhibit 2: 3-Day or 30-Day Notice (make one copy for you and one for each Tenant/Defendant)
STEP THREE:

Filing the papers with the Court:
□ Paperclip all pages of the Complaint together.

□ Bring all originals and copies to the civil court clerk.

□ Clerk will file-stamp and keep the originals.

□ Ask the clerk to file-stamp your copies.
□ Ask the Clerk to “issue” one Summons and “conform” another copy of the Summons for each Tenant/Defendant (this is why you need two copies of the Summons for each Tenant/Defendant).
Before you leave the Clerk’s office, make sure you have one file-stamped copy of the Complaint for each Tenant/Defendant, one seal-stamped and one conformed copy of the Summons for each Tenant/Defendant, and one copy of all file-stamped papers for your records.

STEP FOUR:

Serving the papers on the Tenant/Defendant:
The papers that must be served are the conformed copy of the Summons (not the one with the seal!), and a copy of the Complaint.

PLEASE NOTE: If you believe adults other than those named on the lease are living in the residence then you have the option of serving an extra copy of the Summons and the Complaint on the unknown individuals with a form called the Prejudgment Claim of Right to Possession.  If you do not do that, it is possible that these individuals will later file a Claim of Right to Possession after you think you have a judgment for possession, and this will delay your re-possession of the property.

You cannot serve the papers yourself.  You can hire a professional process server, hire the sheriff or marshall or any person not involved with the case over the age of 18 can serve the papers for you.

the best way to serve the papers is by personal service:

Personal Service means that the non-party person goes to the defendant’s residence and says “Are you so-and-so?”  If the person is the defendant, the server hands the papers to the defendant and says something to the effect of “You are being sued.”
There are other service options you can try if you cannot find the Tenant/Defendant, including Substitute Service, but your best bet is Personal Service.

The server then must fill out the Proof of Service form on the back of the seal-stamped Summons for each Tenant/Defendant served.  You should make two copies of each, one for you and one for the Tenant/Defendant. 

The Tenant/Defendant then has five days starting the day after service to file an Answer with the Court.  However, if the fifth day falls on a Saturday or Sunday, the Tenant/Defendant has all day Monday to file an Answer.  Also, if the fifth day is a Court Holiday, the Tenant/Defendant has all of the following day to file an Answer.

If the Defendant files an Answer and you want the tenant out as soon as possible, you should complete and file the local Santa Clara County At-Issue Memorandum to have the case set for trial.  Mail a copy of the At-Issue Memorandum to the Defendant at the same time, and file a proof of service.

The trial should be set no more than 20 days after you file the At-Issue Memorandum.

There are many other options and motions that can be filed in the unlawful detainer action, and if you have questions you may wish to contact a private attorney or use the legal books about landlord/tenant law available at the Santa Clara County Self-Service Center.
