

COMMUNITY PROPERTY & DEBTS: In California, things (“property”) you got during your marriage (or domestic partnership) are usually “community property”. Community property may include cars, houses, businesses, retirement/pension plans, or any other items that you got during your marriage.  If spouses don’t agree about how to divide community property the court will divide it equally.
SEPARATE PROPERTY & DEBTS: In general, property you got before your marriage date OR after your separation date is “separate property”. Property that you or your spouse got during the marriage might also be considered “separate” property if it was inherited, a gift or purchased with money you had before you got married. 
DECIDING IF THINGS ARE “COMMUNITY” OR “SEPARATE” IS NOT ALWAYS AS   SIMPLE AS IT SEEMS:
Some property may be part community property and part separate property.  
Even if you think your property and financial situation is simple, 
divorce* involves unscrambling what you own and what you owe.
Educate yourself at the law library or hire an attorney so you can:

· decide what is separate and community property,
· find out everything your spouse owns, even if they’re hiding it, 
· determine what things are worth, and 
· get your fair share.
Educate yourself about tax laws or hire a tax professional so you can:
· find out what extra tax you may owe when your property is divided or 

· what tax benefit you might get when your property is divided.

	Just because something is in one spouse’s name doesn’t make it THEIR separate property!!
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	· A spouse might still have an interest in property even if his/her name is not on title. (ex.  Just because you bought a house or car before marriage and it is only in your name does not make it purely your separate property)
· A spouse might still be responsible for bills, even if his/her name is not on the bill.





· YOU OWN REAL ESTATE (“REAL PROPERTY”) AND DISAGREE ABOUT:
· Whether the property should be sold,
· How much it’s worth, 
· How much of the value is community property and how much is separate property,
· Who is going to live in it,
· When you are going to sell it,
· Who is going to sell it,
· One spouse “buying out” the other spouse,
· Rental reimbursement if one spouse lives in it.
· You may also want to see one to mediate or to make sure your agreement is written up properly.
· YOU HAVE REIMBURSEMENT ISSUES:  
· If you used money you had before marriage to buy something during the marriage.  For example, one spouse may make a down payment on a house bought during the marriage using money they had before they got married. While the house may have a community property part, the spouse who paid the down payment would usually receive that separate property back before the community part is divided.  
· YOU OWN A BUSINESS:  
· Many of the same issues involved with dividing real estate (see above) also apply to dividing businesses.
· Businesses that were started during a marriage are community property.   
· In some instances a person may have owned a business before the spouses got married and continue the business after marriage. In a divorce the courts will decide what percentage of the business is community and separate property.  
· YOU OR YOUR SPOUSE SIGNED A PRE- or POST-NUPTUAL AGREEMENT:
· Learn how the law and your agreement affect each other.
· Learn if any part of the agreement is invalid.
· YOU OR YOUR SPOUSE HAVE A RETIREMENT PLAN:  
· The part of a pension, IRA, 401(k), or other retirement plan that was contributed, or the amount it increased/decreased, during marriage is community property. 
· Special court orders are required so that both spouses are able to get their portion of any retirement plan. These orders are called Qualified Domestic Relations Orders or “QDRO's” (pronounced kwa-droh) for short.

.  

· YOU BELIEVE THAT YOUR SPOUSE MAY HAVE TAKEN ON DEBT WHILE YOU WERE MARRIED THAT DID NOT BENEFIT BOTH OF YOU:
· Examples would be gambling debts or using community money for a relationship with someone else.  

This handout is not legal advice and is not a list of all possible legal claims relating to divorce.  It is designed to make you more aware of a few of the many reasons you should educate yourself if you own property and are getting a divorce.  There are many more reasons than those listed here.
You can get a low-cost consultation with a private attorney by calling the 
Santa Clara County Bar Association at 408-971-6822 or www.sccba.com
You may be able to hire a lawyer to handle a specific part of your divorce as a way of saving money.   For instance, the lawyer would help you with property division only, and not any other part of your divorce.

You can also visit the Santa Clara County Law Library at 360 N. First St., San Jose, 408-299-3567
What you need to know about….


Dividing things you own and owe








More reasons you should talk to an 


attorney about your property ….








*“Divorce” means “Dissolution” or “Legal Separation” in this handout
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