GUIDE TO CLAIM OF RIGHT TO POSSESSION
UNLAWFUL DETAINER

The following procedure is for use when tenants/occupants are not named in the unlawful detainer complaint, but claim a right to possession of the property.

PREJUDGMENT CLAIM OF RIGHT TO POSSESSION (CCP §1174.25)
A.
Optional form that may be served with the summons and complaint on unnamed and unknown occupants of the premises.  Service must be made by the sheriff or registered process server.

B.
Occupant has 10 days from service to file the Prejudgment Claim of Right to Possession.  Filing a claim is considered a general appearance requiring a filing fee.  The claimant will then be added as a defendant.

C.
Claimant must serve and file an answer within 5 days after filing the Prejudgment Claim of Right to Possession.

D.
If the plaintiff serves a Prejudgment Claim of Right to Possession with the summons and complaint, default cannot be entered against the unnamed occupants until after the 10 day response time.   Default can, however, be entered against the named defendants that were served.

CLAIM OF RIGHT TO POSSESSION (CCP §1174.3)
(For use by unnamed occupants after entry of judgment)
A.
Unless the prejudgment claim of right to possession was served on the occupant, any occupant not named in the judgment for possession who occupied the premises on the date of the filing of the action may object to enforcement of the judgment by filing a claim of right to possession.

B.
Time for Filing:  Claim may be filed at any time after service or posting of the writ of possession up to and including the time the sheriff comes out to evict the named defendants.

C.
How to Present and File a Claim
1.
Present the completed form to the levying officer at the office of the officer or at the premises at the time of the eviction. (it would be best to present a copy with the original)
a)
The sheriff will stop the eviction;

b)
Provide a receipt or copy of the claim to the claimant indicating the date and time the completed form was received; and
c)
Deliver the original claim to the court.

2.
Within 2 days, the claimant must pay the appearance fee at the court to complete the filing.  If the filing fee is not paid, the claim will be immediately denied.
3.
If the claimant also gives the court an amount equal to 15 days rent, the court will set the hearing for between 5 and 15 days after filing.

If 15 days rent is not submitted with the appearance fee, the hearing will be held on the 5th day after filing.

4.
The court will mail notice of the hearing to the plaintiff and claimant.

D.
At the hearing court will consider all evidence presented at the hearing to determine the validity of the claim of right to possession.

E.
Invalid Claim

1.
The claim is invalid if the court determines that the claimant is an invitee, licensee, guest, or trespasser.
2.
If claim is invalid, the court will order return of the 15 days rent, if paid, minus the pro rata amount for each day that enforcement of the judgment was delayed.  That amount will be paid to the landlord.
3.
Court will order the levying officer to proceed with enforcement of the judgment within 5 days. 

F.
Valid Claim

1.
If the complaint is based on a curable breach, and the claimant was not previously served with proper notice, then the notice may be served at or after the hearing.  If the claimant does not cure the breach within the required time, the plaintiff may file and serve a supplemental complaint.  The notice and supplemental complaint may be served by mail.  Claimant has 10 days from mailing to answer.
2.
In all other cases, the summons and complaint are deemed amended on their face to include the claimant as defendant.  Service of the summons and complaint may be made at or after the hearing.  Claimant has 5 days to answer after service.

