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Information About Pensions/Retirement Plans in Divorces and Legal Separations
This informational guide provides self-represented litigants with general information about pensions and retirement plans in divorces and legal separations in California. Pension/retirement plan issues may be complicated. Nothing in this guide is intended to provide legal advice.    
** This is a complicated area of law and you may need legal advice to protect your rights.  Before you begin, you are strongly encouraged to consult an attorney. **

Pension/retirement plan – An account that is paid into by a person and/or his or her employer for the purpose of saving for retirement.
For example, Employee benefit plans, Defined Benefit Plans, Defined Contributions Plans, 401(k)s, and other cash deferred plans, as well as state and federal public retirement plans, such as CalPERS, LACERA, LACERS, CA State Teachers’ Retirement System, LA City Employees’ Retirement System, Federal Employees’ Retirement System, military pensions, 457 plans, 403b plans, and 401a plans
Participant spouse – The spouse who is making payments into the pension/retirement plan. 
*Note: Even if only 1 spouse is paying into the pension/retirement plan, BOTH spouses may have a right to the money in the plan, depending on when the payments were made. 

Community property – Any assets or debts obtained during the marriage (from the date of marriage to the date of separation), except for gifts or inheritances. In general, all community property will be divided equally (50-50) between the parties.  For example, any money paid into the pension/retirement plan during the marriage is community property. 
Separate property – Any assets or debts obtained before the date of marriage or after the date of separation, including gifts or inheritances received at any time.  For example, any money paid into the pension/retirement plan before the date of marriage and/or after the date of separation is separate property. 
*Note: A pension/retirement may have both community and separate property contributions because a spouse may have paid into the plan before the date of marriage, during the marriage, and after the date of separation. 
QDRO/DRO –Qualified Domestic Relations Order (QDRO) or Domestic Relations Order (DRO). If the pension/retirement plan is going to be split between the parties, a special order must be prepared to divide the plan—either a QDRO or a DRO.  QDROs are used for private retirement plans and DROs are used for state and federal public retirement plans. 
Until the QDRO/DRO is served on the pension/retirement plan, the participant spouse may be able to withdraw or cash out all funds.  Also, the QDRO/DRO tells the pension/retirement plan how much of the money goes to each spouse.  
An attorney can prepare the QDRO/DRO for you. Some pension plans have specific QDRO/DRO forms or specific language that may be required on the QDRO/DRO.   

Joinder – Adding another party (besides the petitioner and respondent) to the case. Sometimes the organization that manages the retirement/pension plan must be added as a party to your divorce or legal separation case before orders can be made about that plan. You can use the Judicial Council Form FL-318 “Retirement Plan Joinder—Information Sheet” to determine if a joinder is required in your situation. 

Remember: If the pension/retirement plan requires a joinder, it must be completed before the QDRO/DRO is completed. 

1. List the retirement/pension plan as either community or separate property (or both) on the Petition or Response. 
2. Join the organization that manages the pension/retirement plan to your case (if it is required for your type of plan – See FL-318 “Retirement Plan Joinder—Information Sheet”) 
3.  Unless you and your spouse agree to something different, in California the community property part of a pension/retirement plan must be divided equally. If you and your spouse can agree to something different, you have many more options.    

4. As noted above, in order to divide the plan, a QDRO/DRO must be prepared, signed by the Judicial Officer in your case and served on the Pension/Retirement plan.  Usually this happens at the time of trial or the final Judgment, but it can be completed later.  
If you do not get the QDRO/DRO signed before your divorce is granted, there are risks.  First of all, as noted above, until a QDRO/DRO is prepared, the participant spouse may be able to cash out the pension without notice to the other spouse.  Second, once you are divorced, if your ex-spouse passes away, the pension/retirement plan might be inherited by someone else because you are no longer the heir.      

Remember: BEFORE you can get an order (QDRO/DRO) to divide the retirement/pension plan, YOU MUST CHECK to see if the plan needs to be “joined” to your case with a Joinder. 

You will need the following information:  

1. The full and accurate name and address of the pension/retirement plan

You may run a search on www.freeerisa.com, using the employer’s name to find out the name of the pension/retirement plan. You should confirm any information you find with someone who works at the plan called the “plan administrator.”  

2. Information on the participant spouse: his or her date of birth, Social Security number, and current address   

Forms to be completed: 
1. Request for Joinder of Employee Benefit Plan and Order (FL-372)

2. Pleading on Joinder—Employee Benefit Plan (FL-370) 

3. Summons (Joinder) (FL-375)   

These forms can be found on http://www.courts.ca.gov/forms.htm.  You will need one set of forms for each pension/retirement plan you plan to join. 

How to File the forms:
1. Once you complete the above forms, make 3 copies. 

2. File the originals and the copies at the Family Law Filing Window in Room 426. 

3. The Filing Clerk will return the original and copies of the Summons to you after stamping them.
4. The Filing Clerk will keep the original of the other 2 documents and return the copies to you. 
What to do next?  Service on pension/retirement plan:
The organization that manages the pension/retirement plan must be served with a copy of all the documents you filed. Additionally, you must serve them with the following 2 documents:  
1) Notice and Acknowledgement of Receipt (FL-117) – Complete only the caption and the top signature line and 2) Notice of Appearance and Response of Employee Benefit Plan (FL-374) – Leave this form entirely blank.  

It is your responsibility to find out the proper legal way to serve the pension/retirement plan and where the pension/retirement plan must be served. You can ask the plan administrator for this information.  Complete a Proof of Service by Mail (FL-335) showing that the pension/retirement plan has been served.
Note: You may also need to prepare a subpoena to get records from the pension/retirement plan. Please seek legal advice for assistance with this. 
This is a complicated area of law and you may need legal advice to protect your rights.  If you wish to receive legal advice, consult an attorney. 
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