

MEMORANDUM OF POINTS AND AUTHORITIES 

IN SUPPORT OF MOTION TO QUASH
I.

A MOTION TO QUASH THE PROCEEDINGS MAY BE BROUGHT WITHIN THE TIME TO RESPOND BASED ON A PRIOR JUDGMENT OR AN ACTION PENDING BETWEEN THE SAME PARTIES FOR THE SAME CAUSE

California Rule of Court 5.121(a) (2)

Zaragoza vs. Sup. Court (1996) 49 Cal App 4th 720, 725  

     
II.

RESPONDENT’S MOTION TO QUASH SHOULD BE GRANTED DUE TO A 
PRIOR JUDGMENT IN MEXICO BETWEEN THE SAME PARTIES FOR 
THE SAME CAUSE
A.  DISMISSAL OF THE CALIFORNIA DISSOLUTION PROCEEDING IS PROPER WHERE THERE IS A PRIOR JUDGMENT OF DISSOLUTION IN MEXICO 
Between two forums, once the forum where service was made first-in-time enters a judgment of dissolution, there is no longer any marital res in the jurisdiction where service was made second-in-time. As long as the first state had jurisdiction to act on the marital status based on domicile or in rem jurisdiction, and the jurisdictional findings were not timely challenged, a dissolution action pending in the second state must be dismissed for lack of in rem jurisdiction.  In Zierenberg, a California dissolution judgment was vacated because the marital res was already extinguished by a prior Puerto Rico dissolution decree.  Marriage of Zierenberg (1992) 11 Cal App 4th 1436.  In Newman, the wife’s California dissolution petition was properly quashed on the issue of marital status because Georgia’s first-in-time dissolution decree was res judicata.  Marriage of Newman (2000) 80 Cal App 4th 846, 851.  Because the out-of-state judgment is res judicata on the issue of dissolution of the marriage, it must be given full faith and credit, and a judgment entered in the second action would be of no force or effect.  
Please refer to attached declaration(s) for supporting facts. 
B.  DISMISSAL OF THE CALIFORNIA ACTION FOR CHILD CUSTODY IS PROPER WHERE THERE IS A PRIOR DETERMINATION OF CHILD CUSTODY IN MEXICO 

As provided in California Family Code, a California court shall treat Mexico as a state of the United States for the purpose of recognizing and enforcing a child custody determination if the court in Mexico exercised jurisdiction under factual circumstances in substantial conformity with the Uniform Child Custody Jurisdiction and Enforcement Act (Family Code § 3400 et seq.) and the determination has not been modified in accordance therewith. California Family Code §§ 3405 (a), 3405 (b), 3441, 3443 (a).


Please refer to attached declaration(s) for supporting facts
III
RESPONDENT’S MOTION TO QUASH SHOULD BE GRANTED AND THIS ACTION ABATED DUE TO A PENDING DISSOLUTION ACTION IN MEXICO BETWEEN THE SAME PARTIES FOR THE SAME CAUSE
The issue of concurrent dissolution actions pending in two states is raised by a motion to quash 
in the second proceeding and invokes the court’s discretion.  Leadford vs. Leadford (1992) 6 CA4th 571, 574; Marriage of Gray (1988) 204 CA3d 1239, 1249-1250. 
The pendency of dissolution actions in different states between the same parties on the same controversy is grounds for abatement of the second action in favor of the state first to acquire jurisdiction by service of process on the other spouse.  Marriage of Hanley (1988) 199CA3d 1109, 1115-1116.  Considerations of comity and the prevention of multiple and vexatious litigation favor staying the action in the state whose jurisdiction was perfected second-in-time. TRG California 
Practice Guide, Family Law, §3:16.
Please refer to attached declaration(s) for supporting facts.  

IV
RESPONDENT’S MOTION TO QUASH SHOULD BE GRANTED AND THIS ACTION ABATED DUE TO A PENDING CHILD CUSTODY ACTION IN MEXICO BETWEEN THE SAME PARTIES FOR THE SAME CAUSE


As provided in the California Family Code, a California court shall treat Mexico as a state of 
the United States for the purpose of recognizing and enforcing a child custody determination if the court in Mexico exercised jurisdiction under factual circumstances in substantial conformity with the Uniform Child Custody Jurisdiction and Enforcement Act (Family Code § 3400 et seq.) and the determination has not been modified in accordance therewith. California Family Code §§ 3405 (a), 3405 (b), 3441, 3443 (a).


Except for temporary emergency jurisdiction as provided in Family Code § 3424, a court of this state may not exercise its jurisdiction if, at the time of the commencement of the proceeding, a proceeding concerning the custody of the child has been commenced in a court of another state having jurisdiction substantially in conformity with this part, unless the proceeding has been terminated or is stayed by the court of the other state because a court of this state is a more convenient forum under Section 3427. California Family Code § 3426.  

Please refer to attached declaration(s) for supporting facts.  
V
RESPONDENT’S MOTION TO QUASH SHOULD BE GRANTED AND THIS ACTION ABATED DUE TO A PENDING CHILD SUPPORT ACTION IN MEXICO BETWEEN THE SAME PARTIES FOR THE SAME CAUSE
Mexico is a “state” because California has a reciprocal arrangement with Mexico for the establishment and enforcement of child support and because it has established procedures for issuance and enforcement of support orders substantially similar to those established under the Uniform Interstate Family Support Act (UIFSA – California Family Code § 4900 et seq.).  U.S. State Department. California Family Code §§ 4902 (u), 4922(b), 5005; www.travel.state.gov.

Remedies under UIFSA are cumulative and do not affect the availability of remedies under other law, including the recognition of a support order of a foreign country on the basis of comity. California Family Code § 4903(a). 
Please refer to attached declaration(s) for supporting facts.  

VI
RESPONDENT’S MOTION TO QUASH SHOULD BE GRANTED

BECAUSE NEITHER PARTY TO THE DISSOLUTION MEETS THE RESIDENCY REQUIREMENTS 
Domicile requires physical presence and intent to remain there indefinitely.  Smith vs. Smith (1955) 45 C2d 235, 239 A judgment of dissolution entered by a state in which neither party is domiciled is void, and may be denied recognition in the other state.  Crouch vs. Crouch (1946) 28 C2d 243, 249.
VII
THIS COURT IS REQUIRED TO RESOLVE JURISDICTIONAL 
CONFLICTS BY CONSULTING WITH THE COURT IN MEXICO
The resolution of a jurisdictional conflict between two states by direct interstate judicial communication and consultation is not discretionary; it is mandatory.  Guardianship of Donaldson (1986) 178 Cal.App.3d 477, 491.

DATED:________________
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