Guide for Using Judicial Council of California Civil Jury
Instructions

Ease of understanding by jurors, without sacrificing accuracy, is the primary goal of
these Judicial Council instructions. A secondary goal is ease of use by lawyers. This
guide provides an introduction to the instructions, explaining conventions and features
that will assist in the use of both the print and electronic editions.

Jury Instructions as a Statement of the Law: While jury instructions are not a primary
source of the law, they are a statement or compendium of the law, a secondary source.
That the instructions are in plain English does not change their status as an accurate
statement of the law.

Instructions Approved by Rule of Court: Rule 2.1050 of the California Rules of Court
provides: “The California jury instructions approved by the Judicial Council are the
official instructions for use in the state of California. . . The Judicial Council endorses
these instructions for use and makes every effort to ensure that they accurately state
existing law . . . Use of the Judicial Council instructions is strongly encouraged.”

Using the Instructions

Revision Dates: The original date of approval and all revision dates of each instruction
are presented. An instruction is considered as having been revised if there is a
nontechnical change to the title, instruction text, or Directions for Use. Additions or
changes to the Sources and Authority and Secondary Sources do not generate a new
revision date.

Directions for Use: The instructions contain Directions for Use. The directions alert the
user to special circumstances involving the instruction and may include references to
other instructions that should or should not be used. In some cases the directions include
suggestions for modifications or for additional instructions that may be required. Before
using any instruction, reference should be made to the Directions for Use.

Sources and Authority: Each instruction sets forth the primary sources that present the
basic legal principles that support the instruction. Applicable statutes are presented
along with quoted material from cases that pertain to the subject matter of the
instruction. The Sources and Authority are not meant to provide a complete analysis of
the legal subject of the instruction. Rather, they provide a starting point for further legal
research on the subject. Secondary Sources are also provided for treatises and practice
guides from a variety of legal publishers.

Instructions for the Common Case: These instructions were drafted for the common
type of case and can be used as drafted in most cases. When unique or complex
circumstances prevail, users will have to adapt the instructions to the particular case.

Multiple Parties: Because jurors more easily understand instructions that refer to
parties by name rather than by legal terms such as “plaintiff” and “defendant,” the
instructions provide for insertion of names. For simplicity of presentation, the
instructions use single party plaintiffs and defendants as examples. If a case involves
multiple parties or cross-complaints, the user will usually need to modify the parties in
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the instructions. Rather than naming a number of parties in each place calling for names,
the user may consider putting the names of all applicable parties in the beginning and
thereafter identifying them as “plaintiffs,” “defendants,” *“cross-complaints,” etc.
Different instructions often apply to different parties. The user should only include the
parties to whom each instruction applies.

Related California Jury Instructions, Civil, Book of Approved Jury Instructions
(BAJI): This publication includes, at the end of the instructions, tables of related BAJI
instructions. However, the Judicial Council instructions include topics not covered by
BAJI, such as antitrust, federal civil rights, lemon law, trespass and conversion and the
California Family Rights Act.

Reference to “Harm” in Place of “Damage” or “Injury”: In many of the instructions,
the word harm is used in place of damage, injury or other similar words. The drafters
of the instructions felt that this word was clearer to jurors.

Substantial Factor: The instructions frequently use the term “substantial factor” to
state the element of causation, rather than referring to “cause” and then defining that
term in a separate instruction as a “substantial factor.” An instruction that defines
“substantial factor” is located in the Negligence series. The use of the instruction is not
intended to be limited to cases involving negligence.

Listing of Elements and Factors: For ease of understanding, elements of causes of
action or affirmative defenses are listed by numbers (e.g., 1, 2, 3) and factors to be
considered by jurors in their deliberations are listed by letters (e.g., a, b, ¢)

Burdens of Proof: The applicable burden of proof is included within each instruction
explaining a cause of action or affirmative defense. The drafters felt that placing the
burden of proof in that position provided a clearer explanation for the jurors.

Affirmative Defenses: For ease of understanding by users, all instructions explaining
affirmative defenses use the term “affirmative defense” in the title.

Titles and Definitions

Titles of Instructions: Titles to instructions are directed to lawyers and sometimes use
words and phrases not used in the instructions themselves. Since the title is not a part
of the instruction, the titles may be removed before presentation to the jury.

Definitions of Legal Terms: The instructions avoid separate definitions of legal terms
whenever possible. Instead, definitions have been incorporated into the language of the
instructions. In some instances (e.g., specific statutory definitions) it was not possible to
avoid providing a separate definition.

Evidence

Circumstantial Evidence: The words “indirect evidence” have been substituted for the
expression “circumstantial evidence.” In response to public comment on the subject,
however, the drafters added a sentence indicating that indirect evidence is sometimes
known as circumstantial evidence.
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Preponderance of the Evidence: To simplify the instructions’ language, the drafters
avoided the phrase preponderance of the evidence and the verb preponderate. The
instructions substitute in place of that phrase reference to evidence that is “more likely
to be true than not true.”

Using Verdict Forms

Verdict Forms are Models: A large selection of special verdict forms accompany the
instructions. Users of the forms must bear in mind that these are models only. Rarely can
they be used without modifications to fit the circumstances of a particular case.

Purpose of Verdict Forms: The special verdict forms generally track the elements of
the applicable cause of action. Their purpose is to obtain the jury’s finding on the
elements defined in the instructions. “The special verdict must present the conclusions
of fact as established by the evidence, and not the evidence to prove them; and those
conclusions of fact must be so presented as that nothing shall remain to the court but to
draw from them conclusions of law.” (Code Civ. Proc., § 624; see Trujillo v. North
County Transit Dist. (1998) 63 Cal.App.4th 280, 285 [73 Cal.Rptr.2d 596].) Modifica-
tions made to the instructions in particular cases ordinarily will require corresponding
modifications to the special verdict form.

Multiple Parties: The verdict forms have been written to address one plaintiff against
one defendant. In nearly all cases involving multiple parties, the issues and the evidence
will be such that the jury could reach different results for different parties. The liability
of each defendant should always be evaluated individually, and the damages to be
awarded to each plaintiff must usually be determined separately. Therefore, separate
special verdicts should usually be prepared for each plaintiff with regard to each
defendant. In some cases, the facts may be sufficiently simple to include multiple parties
in the same verdict form, but if this is done, the transitional language from one question
to another must be modified to account for all the different possibilities of yes and no
answers for the various parties.

Multiple Causes of Action: The verdict forms are self-contained for a particular cause
of action. When multiple causes of action are being submitted to the jury, it may be
better to combine the verdict forms and eliminate duplication.

Modifications as Required by Circumstances: The verdict forms must be modified as
required by the circumstances. It is necessary to determine whether any lesser or greater
specificity is appropriate. The question in special verdict forms for plaintiff’s damages
provides an illustration. Consistent with the jury instructions, the question asks the jury
to determine separately the amounts of past and future economic loss, and of past and
future noneconomic loss. These four choices are included in brackets. In some cases it
may be unnecessary to distinguish between past and future losses. In others there may
be no claim for either economic or noneconomic damages. In some cases the court may
wish to eliminate the terms “economic loss” and “noneconomic loss” from both the
instructions and the verdict form. Without defining those terms, the court may prefer
simply to ask the jury to determine the appropriate amounts for the various components
of the losses without categorizing them for the jury as economic or noneconomic. The
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court can fix liability as joint or several under Civil Code sections 1431 and 1431.2,
based on the verdicts. A more itemized breakdown of damages may be appropriate if the
court is concerned about the sufficiency of the evidence supporting a particular
component of damages. Appropriate special verdicts are preferred when periodic
payment schedules may be required by Code of Civil Procedure section 667.7. (Gorman
v. Leftwich (1990) 218 Cal.App.3d 141, 148-150 [266 Cal. Rptr. 671].)

December 2010

Hon. H. Walter Croskey
Chair, Judicial Council Advisory Committee on Civil Jury Instructions

XXX (Pub. 1283)

This version provided by LexisNexis® Matthew Bender®, Official Publisher, 800-533-1637,
www.lexisnexis.com/bookstore, for public and internal court use.





