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PETITION FOR REVIEW

TO THE HONORABLE TANI CANTIL-SAKAUYE, CHIEF
JUSTICE, AND TO THE HONORABLE ASSOCIATE JUSTICES OF
THE CALIFORNIA SUPREME COURT:

The State of California, by and through the Department of Water
Resources (“State”), petitions this Honorable Court for review of the
published decision of the Court of Appeal, Third Appellate District, filed
March 13, 2014, in Coordinated Proceedings, Department of Water
Resources (March 13, 2014, C068469, C067758, C067765). (Exh. 1, Slip
opn.)

ISSUES PRESENTED FOR REVIEW

1. Are provisions of the Eminent Domain Law that permit public
entities to petition a court for precondemnation entry onto property “to
make photographs, studies, surveys, examinations, tests, soundings,
borings, samplings, or appraisals” (Code Civ. Proc., §§ 1245.010 -
1245.060) invalid under article I, section 19, of the California Constitution,
or are they instead within the authority granted to the Legislature to
determine what constitute “eminent domain proceedings” under that
constitutional provision?

2. Can a public agency’s temporary entry onto private property
pursuant to the entry statutes, where such entry does not significantly
burden ownership interésts, result in substantial interference with the
landowner’s use of the property, or impact the landowner’s investment-
backed expectations, constitute a “taking” under article I, section 19 of the
California Constitution?

3. Did the Court of Appeal significantly alter the test for

determining what constitutes a taking when it concluded that entries sought



by the State to conduct environmental and geotechnical studies amounted to
a taking, without conducting a parcel-specific inquiry of the entries’ likely
impact on the property owners?

4. Does the boring and remediation of holes for geological studies
on private property, conducted pursuant to the precondemnation entry
statutes, constitute a “taking” per se under article I, section 19 of the
California Constitution?

REASONS FOR GRANTING REVIEW

This Court may order review of a Court of Appeal decision to settle
an important question of law. (Cal. R. Ct., rule 8.500(b)(1).) This case
presents important constitutional issues of great consequence to public
agencies, landowners, and taxpayers statewide. In a split decision, the
Third District Court of Appeal has ruled that Chapter 4 of the Eminent
Domain Law, the Precondemnation Activities statutes, fail to meet the
requirements of article I, section 19 of the California Constitution. These
statutes permit public entities with the power of eminent domain to enter
real property, under judicial supervision, for the limited purpose of
conducting certain prescribed tests and surveys to determine whether the
property is suitable to be acquired for public purposes. Rather than
affording the entry statutes the required presumption of constitutionality,
the opinion overturns decades of law and practice by discarding the
precondemnation entry statutes and effectively requiring public agencies to
commence a full condemnation action any time they seek to perform
preliminary property studies.

I. THIS CASE PRESENTS ISSUES OF EXCEPTIONAL IMPORTANCE
TO PUBLIC ENTITIES AND LANDOWNERS STATEWIDE

These proceedings arise from the State’s efforts to conduct
geotechnical and environmental studies to evaluate a proposed project that

includes alternatives for moving water from Northern California through



the Sacramento—San Joaquin River Delta to Central and Southern
California (the Bay Delta Conservation Plan or BDCP). The State sought
permission to enter more than 200 parcels to gather information for the
project and to determine the suitability of various proposed routes for
conveyance facilities. |

The Court of Appeal’s opinion, however, has vastly wider
implications, which Acting Presiding Justice Blease recognized in his
lengthy dissent:

In this case, a court, for the first time since its enactment 38
years ago, declares a part of the Eminent Domain Law, the
precondemnation entry statutes, unconstitutional as a violation
of the takings provisions of article I, section 19 of the California
Constitution . .. and does so without according the statutes the
simplest presumption of constitutionality.

(Dissent at p. 1.)

For decades, the Eminent Domain Law’s entry statutes have allowed a
public agency contemplating a public project to conduct studies to gather
information by sampling, surveys, appraisals, tests, and similar
examinations of property to determine public project feasibility. (Code Civ.
Proc., § 1245.010.) The entry statutes provide for a summary legal
proceeding in which a superior court determines the nature and scope of the
permitted activities after notice and hearing and provides expeditious
compensation to the property owner for any damage to the property or
interference with its possession and use. (Code Civ. Proc., § 1245.030.)
And if the informational surveys and studies reveal project infeasibility, the
public agency can change or even abandon the proposed project.

By concluding that almost any “intentional” entry onto private
property, even those that cause no damage or interference, are a “taking”
under article 1, section 19, the decision casts grave doubt upon California

public entities’ longstanding reliance on the entry procedures to evaluate



land conditions and determine the feasibility of preliminary locations of
public projects, as well as perform other critical project planning functions.
Most importantly, the Court of Appeal’s decision will force many public
entities to postpone project planning in order to commence full
condemnation proceedings just to gather information about initial impacts
and project feasibility, at great expense to both the public and the affected
landowners, before assessing whether the subject properties are even
suitable for a proposed' project.]

The ruling of the court below will burden the courts with additional
jury trials and add years and millions of dollars to the planning and
construction of major public works projects. It could even render many
public projects economically and logistically prohibitive. Landowners
would likewise be burdened by having to defend against a full
condemnation action rather than a summary petition under the entry statutes
before it is even determined whether their property or any portion thereof
will be needed and acquired for a public project.

II. REVIEW IS NECESSARY TO SETTLE IMPORTANT QUESTIONS
OF LAw

The Court of Appeal’s decision has effected a radical change in long-

accepted practice and law that marks a departure from explicit legislative

' This could include formal precondemnation appraisals and initial
offers (assuming the agency can go onto the property to conduct the
necessary appraisal) (Gov. Code § 7267.2.), a resolution of necessity
hearing by the governing body of the agency (Code Civ. Proc.,

§§ 1240.040, 1245.230, subd. (c)), along with a deposit of probable
compensation, a formal noticed motion for prejudgment possession (at
which point the landowner can attempt to challenge the right to take),
discovery, and an eventual two-phase trial on any right to take challenges
and the amount of just compensation due, the latter of which to be
determined by a jury. (Code Civ. Proc., §§ 1260.110) All this would occur
before a public entity could determine whether a location or project was
even feasible.



intent that public agencies be allowed to petition a court for entry onto
property to gather information before commencing a full condemnation
case.

Disregarding the logical structure and legislative intent behind the
Eminent Domain Law, as well as the presumption of constitutionality that
must be afforded the entry statutes, the Court of Appeal rested its holding
on this Court’s 1923 decision in Jacobsen v. Superior Court of Sonoma
County (1923) 192 Cal. 319, and on article 1, section 19 of the California
Constitution. However, the entry statute that this Court interpreted in 1923
was significantly redrafted to allow the type of testing requested by the
State in these proceedings and to expressly address issues raised in
Jacobsen. The stark disagreement between the majority and dissenting
opinions in this case on whether this Court’s 1923 decision still applies to
the revised statutes underscores the urgent need for this Court’s review.

The Court of Appeal’s decision also creates an unworkable situation
for public entities and lower courts alike which must now engage ih an ill-
defined constitutional analysis of the nature of the proposed entry and its
impact on landowners before statutorily-authorized information gathering
entries are permitted. Although the Court purported to engage in a
constitutional analysis defined in Penn Central Transp. Co. v. New York
City (1978) 438 U.S. 104 and Arkansas Game & Fish Commission v.
United States (2012) US| 133 S.Ct. 511, before finding that the
proposed environmental entries on 138 parcels resulted in a taking, it did so
on an inadequate record because the vast majority of landowners did not
contest the entry orders or failed to proffer any evidence that would require
the invocation of this constitutional analysis. The minimal evidence
proffered for a handful of parcels was entirely and necessarily speculative
(since the entries had yet to occur) and insufficient to even consider a

takings analysis as to those parcels. Because the Court failed to engage in a



parcel-specific analysis and instead relied on “worst case” impacts, there is
little guidance to public entities or to the lower courts on when the takings
threshold is purportedly crossed and the entry statutes cannot be utilized.

Furthermore, the Court of Appeal ignored several factors described by
the United States Supreme Court in Penn Central and more recently in
Arkansas Game, by employing an analysis that effectively results in every
intentional, physical entry onto private property being characterized as a
taking, regardless of whether the entry causes a significant interference with
the owner’s enjoyment and use of the property and regardless of whether
the entry impacts the owner’s investment-backed expectations. Because all
information-gathering activities under the entry statutes necessarily require
an “intentional,” physical entry onto private property, the Court’s opinion
favoring that one factor of the multi-faceted takings analyses severely and
unnecessarily restricts all pre-condemnation entries. Additionally, the
Court’s undue emphasis on the intentional nature of the entries at the
expense of other factors described in the case law, may lead to misuse of
the case as authority in other cases to question the constitutionality of other
statutorily-authorized physical entries by public officials onto private
property.

This Court should grant review to address these important legal issues
and to resolve the unworkable and incorrect standard left in the wake of the
Court of Appeal’s decision.

FACTUAL AND PROCEDURAL BACKGROUND

A. Coordination of the State’s Entry Petitions

The State is proposing to construct water conveyance facilities to
improve water supply conveyance, enhance reliability, and bolster
operational flexibility of the state and federal water projects. As part of

obtaining preliminary environmental and soil information to plan for the



BDCP, the State, acting through the Department of Water Resources,
sought entry onto properties in five counties (San J oaquin,‘ Contra Costa,
Solano, Yolo, and Sacramento) within proposed alternative alignments in
order to condﬁct information gathering activities as authorized under Code
of Civil Procedure section 1245.010. (Opinion at p 5.) The entries would
help the State: (1) investigate potential impacts on biological resources,
water resources, environmental resources, geology, archeology, and utilities
to support compliance with state and federal environmental laws, including
the California Environmental Quality Act, the National Environmental
Policy Act, the California Endangered Species Act, the Federal Endangered
Species Act, the Federal Clean Water Act, and the Porter-Cologne Water
Quality Act; (2) investigate the feasibility of alternative conveyance
systems (surface level canals, surface level pipelines, or buried tunnels);

(3) investigate the best potential alignment within each alternative; and (4)
determine whether a water conveyance system is infeasible for any number
of reasons, including the geological conditions in the Delta. (Opinion at p.
6; Appellant’s Appendix in case number C068469 (“AA”) at p. 21.)

The lower court granted a request to judicially coordinate over 150
petitions that had been separately filed in 2009 pursuant to Code of Civil
Procedure section 1245.030. (Opinion at p. 5.) The separate petitions were
coordinated for judicial economy. In its Master Petition, the State sought
entry to conduct two types of information gathering activities:
environmental studies and geotechnical activities. The environmental
studies generally consist of surveys to determine each parcel’s botany and
hydrology; the existence of sensitive plant and animal species; the existence
of vernal pools, wetlands, and other animal protected and endangered
species habitat; the existence of cultural resources and utilities; and the

parcels’ recreational uses. (Opinion at pp. 6-7.)



The geotechnical entries involve borings 3.7 to 8 inches in diameter at
depths of 5 to 205 feet (ranging from one to six borings per each of the 35
parcels). (AA at pp. 17-18, Dissent at pp. 21-22.) The boring holes would
be re-filled with native top soil for the first two to five feet, while the soil
removed from the lower depths would be replaced with a bentonite grout.
(Dissent at p. 22.) The native top soil helps restore the area, as closely as
possible, to its original condition. (Opinion at p. 33.) Per California

regulations, the use of the grout material at the greater depths stabilizes the
| soil and avoids ground water well contamination, thus ensuring that the
boring activities will not impact agricultural or other uses. (Dissent at p.
22.) The grout does not have any impact on the use of the property for
agricultural or any other purposes — the material can be shaved with a pen
knife and is not dissimilar in texture from the native soil. (/d. at pp. 20,
22.) Also, seasonal exclusions and the location of the geotechnical
activities can be adjusted from east to west by as much as 200 feet after
consultation with the owner so as to minimize the impact on the existing
uses of the parcel. (Opinion at p. 33; Dissent at p. 22.)

B. Decision of the Trial Court

Following evidentiary hearings, the trial court entered two orders,
cross-challenges of which are the subject of this appeal:> a February 22,
2011 order granting the State’s petition to enter 138 parcels to conduct
environmental studies, and an April 8, 2011 Order denying the State’s
petition to enter 35 parcels to conduct geotechnical activities.

In order to minimize any impacts on the current uses of the properties

that might be caused by the environmental activities, the trial court placed

2 Of the 138 parcels subject to the environmental order, 11 owners
filed Petitions for Writs of Prohibition, Mandate, or Other Appropriate
Relief. In addition, 16 parties appeared as respondents and cross-appellants.



special conditions on the entries, including, among others, the number of
days on properties (25 to 66 days over a one-year period depending on
parcel size), the time of day, the number of persons per entry, and seasonal
exclusions (entries not permitted during harvest on agricultural land, nor
during hunting season on hunting/recreational lands). (Opinion at p. 33.)
The trial court also noted it had taken “due consideration of constitutional
limitations and statutory procedures required for a taking of property,” and
that it had “provided suitable limitations to strike the best possible balance
between the needs of (the State) and the interests of the property owners.”
(Opinion at p. 7.) It also required deposits of $1,000 to $6,000 based on
property size as probable compensation for any actual damages or
substantial interference with the owners’ use or possession that may result
from the entries. (/d.)

As to the proposed geological activities, the trial court decided that
the backfill of the boring holes with bentonite grout constituted a per se
taking because the State took exclusive dominion and control over that part
of the properties. (Citing Loretto v. Teleprompter Manhattan CATV Corp.
(1982) 458 U.S. 419.) As such, it ruled the entry statutes unconstitutional
to the extent they authorize such taking or damaging of property.

C. Disposition at the Court of Appeal

The Court of Appeal issued its Opinion on March 13, 2013. The
Court affirmed the trial court’s judgment that the geotechnical activities
constituted a taking, but reversed the judgment allowing the environmental
activities on the ground that they too were intentional takings of a
compensable property interest akin to an easement. (Opinion at pp. 3-5.)
Relying on Loretto, supra, 458 U.S. 419, the Court held that the geological
activities, specifically the subterranean bentonite backfill, result in an
intentional taking per se due to the backfill’s permanent physical presence

in that portion of the properties. (Opinion at pp. 11-14.)



The Court of Appeal also held that the entry statutes could not be used
to authorize these “intentional takings.” (Opinion at pp. 4-5; 14-29.) The
California Constitution, it held, requires a public entity proposing to
conduct these activities to acquire the affected property interest via a
condemnation action in which the landowner receives specific
constitutional protections applicable to the exercise of eminent domain.
(Opinion at pp. 22-29.) The Court held that the entry statutes do not
provide two such protections: (a) they authorize the determination of
potential damages, as opposed to the fair market value of the property
interest intentionally sought to be acquired, in a noticed hearing, and (b)
there is no provision for a jury determination of just compensation in that
hearing, as required by the California Constitution. (/d.)

In a comprehensive dissent, Justice Blease reached a dramatically
different conclusion on every major point considered by the majority.
(Dissent at pp. 16-24.) The dissent also highlighted the widespread adverse
impact of the decision on public works projects throughout the state. (/d. at
p-9.)

D. Petition for Rehearing

The State filed a Petition for Rehearing on March 28, 2014. The State
asserted, among other things, that the Court had misstated a material fact
when it assumed that the environmental studies would subject 138 parcels
to entry by four to eight people for up to 66 days over a one-year period
when only three parcels would be subject to such entry. On April 10, 2014,
the Petition for Rehearing was denied. Justice Blease was of the opinion

that the Petition for Rehearing should have been granted.
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ARGUMENT

I THIS COURT SHOULD REVIEW THE CONSTITUTIONALITY OF
THE ENTRY STATUTES, WHICH REFLECT A CAREFUL AND
APPROPRIATE LEGISLATIVE RESPONSE TO THIS COURT’S
HOLDING IN JACOBSEN V. SUPERIOR COURT

A. Jacobsen’s holding concerning only innocuous entries is
no longer applicable

Pursuant to article 1, section 19, subdivision (a) of the California
Constitution, the California Legislature is authorized to determine what
constitutes “eminent domain proceedings.” Under Code of Civil Procedure
sections 1230.010 and 1230.020, the power of eminent domain may be
exercised only as provided by the Eminent Domain Law, of which the entry
statutes are part. (Code Civ. Proc., §§1230.010-1273.050.) Here, the
Legislature enacted the entry statutes so that public entities can conduct
information gathering activities prior to condemnation. In fact, the
Legislature redrafted the current entry statutes to address constitutional
concerns raised by this Court in its 1923 holding in Jacobsen, supra, 192
Cal. 319. The Court of Appeal was required to accord the entry statutes a
presumption of constitutionality. As shown below, if the presumption is
applied, the entry statutes survive constitutional scrutiny, as well as the
proposed activities because they are expressly authorized by these statutes.

Instead, the landowners in this case argued, and the Court of Appeal
agreed, that in the preliminary entry context, a taking of property was
defined in 1923 by this Court as anything “other than such innocuous entry
and superficial examination as would suffice for the making of surveys or
maps and as would not in the nature of things seriously impinge upon or
impair the rights of the owner to the use and enjoyment of his property.”
(Jacobsen, supra, 192 Cal. at p. 329.) The Court of Appeal relied upon this

language to conclude that the entry for environmental studies rose to the
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level of a taking and the geological borings constituted a taking per se. A
large number of survey borings critical for environmental and engineering
purposes for a variety of public works projects are now subject to the
eminent domain process because they necessitate the backfilling of the hole
with benign materials. Likewise, it is likely that most environmental
surveys will require a condemnation action under the Court’s analysis, as
they involve personnel walking on properties and conducting at least some
minor sampling of soils, plants, or wildlife. |
Although the Court in Jacobsen did use broad language, it did so in
the context of a statute that is quite different than the statutes at issue in this
case. Today, public agencies may petition a court under the entry statutes
to “enter upon property to make photographs, studies, surveys,
examinations, tests, soundings, borings, samplings, or appraisals or to
engage in similar activities reasonably related to acquisition or use of the
property for that use.” (Code Civ. Proc., § 1245.010.) In contrast, the
statute as it existed in 1923 (Code of Civil Procedure section 1242), when
Jacobsen was decided, did not permit the sort of testing requested by the
State in these coordinated proceedings. That statute allowed entry onto
property only to conduct “examinations, surveys and maps.” The Jacobsen
Court examined whether “the acts of entry and examination and excavation
[including borings] as proposed by the municipal water district and
permitted by the lower court in said action would not amount to such a
taking or damaging of petitioner's said properties as to come within the
inhibition of said clause of the constitution, but that they were such acts as
were expressly permitted by the provisions of section 1242 of the Code of

Civil Procedure.” (Jacobsen v. Superior Court, supra, 192 Cal. at p. 324.)°

3 It should be noted that the law pertaining to takings has evolved
considerably since Jacobsen was decided in 1923. In determining whether
(continued...)
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The Jacobsen Court rejected the water district’s contentions based upon the
existing case law and the express language of former Code of Civil
Procedure section 1242. This Court concluded that it was not required by
either to accept the water district's interpretation. (/d. at pp. 327-329.) By
its terms, former Code of Civil Procedure section 1242 authorized only
innocuous entries and superficial examinations. (/d. at 329.)

B. The current entry statutes were drafted to comply with
Jacobsen, and are entitled to a presumption of
constitutionality

By contrast, the current entry statutes expressly permit the studies and
testing sought by the State in these proceedings. Unlike Jacobsen, the
Court is not being asked to assign an expansive interpretation of the current
entry statutes. The proposed entries at issue are activities that fall squarely
within the list of activities specifically authorized by the Legislature in
Code of Civil Procedure section 1245.010. As a result, the Jacobsen
decision is not governing authority in this case and the courts below should
not have relied upon it.

Part of the Legislature’s response to the Jacobsen decision included
the addition of significant procedural protections for landowners that were
not relevant to the Court in Jacobsen. Today, a public entity seeking entry
must obtain either the property owner’s consent or, if not secured, a court

order. (Code Civ. Proc., §1245.020.) The entry statute provides that if the

(...continued)

government action constitutes a taking, the courts are now required to
examine the character of the action and the nature and extent of the
interference with rights in the parcel as a whole. (Penn Central, supra, 438
U.S. at pp. 130-131.) Moreover, in 1923, the Supreme Court could not
possibly have imagined current environmental laws (the California
Environmental Quality Act is an obvious example) which fundamentally
change the level of investigation that must occur prior to commencement of
any public project.

13



owner's consent is not obtained, the public entity may petition for the order,
but only after notice to the landowner “as the court determines is
appropriate under the circumstances of the particular case.” (Code Civ.
Proc., §1245.030(a)-(b).) The current entry statutes also require a deposit
of the “probable amount of compensation to be paid to the owner of the
property for the actual damage to the property and interference with its
possession and use.” (Code Civ. Proc., §§1245.030-1245.050.) The court
is authorized under section 1245.060 to enter judgment in the amount of
any actual damage to or substantial interference due to the entry. (Code
Civ. Proc., §1245.060.)

The legislative history of the current entry statutes, demonstrates that
the Legislature intended to address issues raised in Jacobsen and to
establish provisions that would withstand constitutional muster. (Dissent at
pp. 30-36.) The Legislature enacted Code of Civil Procedure section
1242.5 in 1959 to allow entries for reservoir purposes (the public use at
issue in Jacobsen), and to require a deposit of an amount sufficient to
compensate the landowner for any damage that might result from the entry,
survey, and exploration. (Dissent at pp. 30-31.)

Thereafter, in 1970, section 1242.5 was amended to expand the
provision to information gathering activities for any public use. (Dissent at

p. 32.) This change followed recommendations by the California Law

* The Court of Appeal took issue with the notice provision of the
entry statutes, claiming it does not provide for a hearing. Although a
petition for a court order permitting entry under section 1245.030 is not
subject to the minimum notice requirements set forth in Code of Civil
Procedure section 1005 (see Code Civ. Proc., §1260.010 [entitling matters
under the Eminent Domain Law to precedence over other civil matters so
that they may be quickly “heard and determined™]), it does not follow that a
hearing on the petition is not required. Like any request for an order to the
court, a notice of hearing is required as part of the request. (Cal. Rules of
Court, rules 3.1103(a)(1), 3.1112(a)(1).)
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Revision Commission in 1969, which described former inadequacies in the
statutory scheme, including those raised by this Court in Jacobsen. (Id. at
pp- 31-32.) According to those comments, the purpose of the amendments
was to prevent condemnation of land that may not be suitable for the
proposed use, an exercise the Law Revision Commission determined
neither benefited the agency nor the property owner. (/d. at p. 32) Finally
in 1975, sections 1242 and 1242.5 were repealed and supersedéd by the
current entry statutes in order to permit a public entity to enter a property
prior potential condemnation. (/d. at p. 1.) This has been the law now for
nearly 40 years. |

In the view of the dissent, the Legislature also intended, and the
Constitution permits, the entry statutes to function as a shortened eminent
domain proceeding for the purpose of allowing precondemnation activities
even if they result in a taking. (Dissent at pp. 25-46.) Specifically, the
dissent found that the entry statutes are authorized by the second sentence
of article I, section 19, subdivision (a) of the California Constitution which
states that "[t]he Legislature may provide for possession by the condemnor
following commencement of eminent domain proceedings upon deposit in
court and prompt release to the owner of money determined by the court to
be the probable amount of just compensation.” Nothing in those statutes
precludes the landowners’ other remedies. (Code Civ. Proc., § 1245.060,
subd. (d ); Dissent at p. 30.) The dissent found that the precondemnation
entry procedure is an eminent domain proceeding for the purpose of this
provision and that the entry statutes allow for recovery of just
compensation. (/d. at pp. 27-28.) The dissent also found that the entry
statutes do not violate Government Code section 7267.6 which precludes a
public entity from intentionally making it necessary for an owner to
institute an inverse condemnation action. (/d. at pp. 44-45.) The

landowner is not forced to “institute legal proceedings to prove the fact of
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the taking™ in violation of Government Code section 7267.6 because a
taking is presumed; only the amount of compensation is at issue. (Id.)

This view articulated in the dissent reflects the general proposition
that the Legislature, in enacting the present entry statutes, is entitled to “the
presumption that it [ ] intended, not to violate the Constitution, but to enact
a valid statute within the scope of its constitutional powers.” (People v.
Superior Court (Romero) (1996) 13 Cal.App.4th 497, 509; Hughes v.
Board of Architectural Examiners (1998) 17 Cal.4th 763, 816-817.) The
separation of powers doctrine dictates that this Court must “adopt the
construction which, without doing violence to the reasonable meaning of
the language used, will render the [statute] valid in its entirety, or free from
doubt as to its constitutionality, even though other [potential] construction
is equally reasonable.” (People v. Superior Court (Romero), supra, 13
Cal.App.4th at 509.) Unless “clearly, positively, and unmistakably
unconstitutional,” the court should presume a statute is constitutional .’
(City of Los Angeles v. Superior Court (2002) 29 Cal.4" 1, 10-1 1.) The
well-reasoned dissent suggests strongly that the entry statutes are not
“clearly, positively,‘ and unmistakably unconstitutional.” (/d.)

Toward this end, this Court in Jacobsen recognized the Legislature's
authority to enact legal procedures for entry, holding that its inquiry and
interpretation of such provisions must be guided not only by the

Constitution, but also the “statutes of this state.” (192 Cal. at p. 331.)

5 Moreover, to the extent there is a facial attack on the entry statutes,
“[a]ll presumptions and intendments favor the validity of a statute and mere
doubt does not afford sufficient reason for a judicial declaration of
invalidity. . . . [I]f a [reviewing] court can conceive of a situation in which
the [challenged statute] could be applied without entailing an inevitable
collision with and transgression of constitutional provisions, the statute will
prevail over defendants' challenge.” (People v. Harris (1985) 165
Cal.App.3d 1246, 1255-1256.)
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Article I, section 19, of the California Constitution authorizes the
Legislature to determine what constitutes “‘eminent domain proceedings”
and the entry statutes are contained in the Eminent Domain Law. (Dissent
at pp. 36-38.) The Legislature hence was authorized to devise a pre-
condemnation entry procedure for certain information gathering activities.
Rather than according the current entry statutes the presumption of
constitutionality, the opinion eviscerates the legislatively-enacted process,
replacing it with an edict that virtually all activities authorized under the
entry statutes are impermissible unless a public agency files a
condemnation complaint in eminent domain.

II.  THIS COURT SHOULD GRANT REVIEW TO CLARIFY THE
LEGAL STANDARD AND RESTORE CASE-SPECIFIC FACTUAL
INQUIRIES FOR TEMPORARY, PRECONDEMNATION ENTRIES.

The Court of Appeal categorically precluded a range of seemingly
innocuous environmental activities on 138 properties, including
recreational surveys, observations of plant and animal life, and soil
sampling.6 As aresult, its decision is both wrong and presents a very
confusing legal standard to apply in other cases. With respect to the
environmental entry order, the Court concluded that it “authorizes a taking
of a property interest in the nature of a temporary easement that must be
acquired in a condemnation suit.” (Opinion at p. 35.) To reach that
conclusion, the Court stated that it performed the “‘more complex
balancing process’ test ‘involv[ing] an ad hoc, factual inquiry into several
factors of significance.”” (Citing Loretto, supra., 458 U.S. at 435, fn. 12;
Penn Central Transp. Co. v. New York City (1978) 438 U.S. 104, 124))
(Opinion at p. 35.) The balancing test employed by the Court of Appeal,

6 It is worth noting that these are activities which would likely have
been permitted even under the Jacobsen decision which involved a
challenge to only subsoil examinations. (192 Cal. at p. 331.)
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however, misapplied the multi-factor approach by overemphasizing
whether the entry was intentional and by failing to analyze the factual
record as to each parcel to determine whether each entry effected a taking.

Penn Central sets forth a multi-factor approach for determining
whether a taking has occurred. The Penn Central factors include: “(1) the
economic impact of the regulation on'the claimant; (2) the extent to which
the regulation has interfered with distinct, investment-backed expectations;
and (3) the character of the government action, i.e., did it involve a physical
invasion or merely a regulation adjusting societal burdens and benefits to
promote the public good.” (Shaw v. County of Santa Cruz (2008) 170
Cal.App.4th 229, 272.)

More recently, the United States Supreme Court in Arkansas Game
and Fish Commission v. United States (2012) __ U.S. , 133 S.Ct. 511
announced four factors that courts must consider in determining whether
temporary physical invasions of private property result in a compensable
taking. Those factors include: (1) duration, (2) the degree to which the
invasion is intended or is foreseeable, (3) the landowner’s reasonable
investment-backed expectations regarding the land’s use, and (4) the
severity of the interference. (4rkansas Game, supra, 133 S.Ct. at p. 522.)
Citing Loretto, the United States Supreme Court confirmed that “temporary
physical invasions should be assessed by case-specific factual inquiry.”
(Id. at p. 518.) The high court also noted that although there are some
fundamental guides in Takings Clause jurisprudence, it recognizes “that no
magic formula enables a court to judge, in every case, whether a given
government interference with property is a taking.” (/d.)

The Court of Appeal placed far too much emphasis on the
“intentional” factor in order to avoid engaging in a true Penn Central
analysis. As a result, the scales are improperly loaded against public

entities in both this matter and all future cases, since the entry statutes are
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premised on the government intending to conduct investigations. The

Court stated:

Here, the State intends to invade the landowners’ properties

and to perform authorized activities. The invasions are the

foreseeable result of authorized government action. These

invasions will happen not just once, but are intended to occur

up to 66 days over a one year period by as many as eight

people at a time per owner. This is a significant intentional

invasion of private property.
(Opinion at p. 38.)

However, whether an entry is intentional is only one of several factors
a court must consider. (See Ridge Line, Inc. v. United States (Fed.Cir. 2003)
346 F.3d 1346, 1355-1356.) In Ridge Line, the court referred to a two-part
inquiry to distinguish potential physical takings from a possible tort. (/d.)
First, the “invasion” of the private property must be intended or a
predictable outcome of government action (as opposed to an incidental,
accidental, or indirect consequence of government action). (/d.) Second,
even if intended or predictable, the invasion must do more than merely -
inflict an injury that reduces the property’s value; it must diminish the
owner’s enjoyment of his property for an extended period of time. (/d.)
The recent case of Arkansas Game involved the government’s

intentional act of altering the discharge of water from a dam under its
control with knowledge that it would cause a physical invasion of another’s
property. The United States Supreme Court described the four factors that
should be considered by courts in determining whether a temporary
physical entry amounts to a taking. As noted above, the factors include an
examination of the landowner’s reasonable investment-backed expectations

and the severity of any interference. Despite the fact that Arkansas Game

involved an intentional, physical invasion of property, the Court did not

19



place any greater emphasis on the intentional nature of the government’s
conduct and it did not abandon the Penn Central factors.

In the present case, although the Court of Appeal ostensibly engaged
in the Penn Central analysis, it did so on an inadequate record because the
vast majority of landowners did not challenge the order or failed to proffer
evidence that would permit the requisite analysis. In fact, only a handful of
properties submitted substantive declarations, and those were insufficient to
enable the Court to engage in any fact-intensive constitutional analysis.
(Petitioners’ Appendix of Exhibits in Support of Petition for Writ of
Mandate, Prohibition or Other Appropriate Relief in case number C067765
at pp. 597-599, 615-629; Property Reserve, Inc.’s Appendix of Documents
Supporting Petition for Writ of Prohibition, Mandate, or Other Appropriate
Relief in case number C067758 at pp. 279-287.) Property Reserve, Inc.
itself spoke mostly of potential damages that might occur as a result of the
environmental activities, as well as possible harm to crops that may result
from the geotechnical activities (borings and pits). However, since the
borings in most cases would be located along dirt access roads, the alleged
damage to crops is baseless. Given the imperfect factual record, the finding
of taking as to the environmental entries was improperly analyzed.’

Parcel-specific evidence, lacking in the record, would be needed for
the Court to assess how the proposed entries would impair the respective
owners’ reasonable investment-backed expectation to continue the current
uses on each of the properties. Properly weighing the Penn Central factors,
or the factors in Arkansas Game, requires that the Court look specifically at

the extent of the entry on each parcel. In sum, had the Court analyzed the

7 The dissent offered the following observation on this point: “What
we [] have is speculation as to the worst-case scenario of what might occur.
Speculation alone about the effect of a government's actions cannot provide
the basis for a constitutional challenge.” (Dissent at p. 15.)
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level of entry on each parcel rather than assuming a worst-case impact on
all parcels, it may have concluded, as did the trial court, that the impacts
would be minor, and that no taking would occur as a result of the
environmental entries.”

Because of the one-size-fits-all approach adopted by the Court of
Appeal, there is little guidance to public entities or to the lower courts on
when the takings threshold is crossed.” Based on the decision, there is no
way to objectively identify whether a particular activity is “innocuous”
enough to allow use of the entry statutes, or is a taking that purportedly
requires an eminent domain condemnation action. Such uncertainty would
undoubtedly arise for virtually all entry activities, as the cases under review
illustrate. Especially for controversial projects, the decision would also
encourage landowners to argue that a requested entry is an intrusive taking
of property in all situations. The opinion of the court of appeal effectively
invalidated the entry procedure, or at least rendered them functionally
useless except in a vanishingly small number of cases.

III. THIS COURT SHOULD GRANT REVIEW TO DETERMINE
WHETHER LORETTO SUPPORTS A FINDING THAT
GEOTECHNICAL ACTIVITIES RESULT IN A TAKING

Relying on Loretto v. Teleprompter Manhattan CATV Corp., supra,
458 U.S. 419, the Court of Appeal held that all of the proposed geological
studies would constitute a taking per se because the bentonite back-fill

results in a “permanent occupancy of private property.” (Opinion at p. 9.)

® By failing to undergo a parcel specific analysis, the Court of
Appeal failed to consider the fact that the action was coordinated only for
purposes of judicial economy; however, each entry still needed to be
considered separately.

? For example, the Court of Appeal’s decision implies that each of
the 138 parcels would be subjected to 66 days of entry by up to eight (8)
people over the course of one year. In actuality, only three (3) parcels
would be subject to such entry.
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In Loretto, the United States Supreme Court concluded that the permanent
installation of cable television boxes, plates and wires “completely
occupying space above and upon the roof of the [appellant’s] building,”
amounted to a taking. (Loretto, supra, 458 U.S. at p. 438.) The Supreme
Court held that “when the ‘character of the governmental action,’ [citation],
is a permanent physical occupation of property, our cases uniformly have
found a taking to the extent of the occupation, without regard to whether
the action achieves an important public benefit or has only minimal
economic impact on the owner.” (/d. at pp. 434-435.) The Court
concluded that the “constitutional protection for the rights of private
property cannot be made to depend on the size of the area permanently
occupied.” (/d. at p. 436, fn. omitted.)

The Court of Appeal’s superficial comparison of this case to Loretto
does not withstand scrutiny. As Justice Blease explained in his dissent, this
case is unlike the circumstances where the government intends a physical
occupation for a public use. (Dissent at p. 5.) The residual grout columns
were left behind as a safety measure (to protect the water table) and the
State will not assert a permanent or continuing right to control access to, or
dominion of any kind over the grout tubes. (/bid.) The facts presented here
are demonstrably different because the grout in question lacks the
permanency of the cable equipment at issue in Loretto. Indeed, it has
virtually the same consistency as the hardened dirt that naturally occurs at
greater depths. (Dissent at p. 22; Motion to Augment Record on Appeal,
Hearings on February 24 and 25, 2011 (“M.A.”) at pp. 210:21-212:8.) Like
the native soils, the grout will simply break apart if the ground is plowed to
the depths of the grout. (/d.) The backfill is as “permanent” a “structure”
as the hardened native soils at those greater depths. (Dissent at p. 22; M.A.
at pp. 103:18-104:2; 210:21-212:8.)
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At issue then is the permanent nature of the occupancy allegedly
imposed by the backfill. The opinion holds that:

The cement column destroys the landowner’s right to possess,
use, and dispose of that property to the extent of the column’s
size. It makes no difference that the top of the cement column
may be covered by two feet of soil, will affect a small portion of
each landowner’s property, may serve a beneficial purpose, or
will have only minimal economic impact on the landowner. An
intentional, permanent physical occupation by the government
such as this is “of such a unique character that it is a taking
without regard to other factors that a court might ordinarily
examine.” (Loretto, supra, 458 U.S. at p. 432, fn. omitted.)

(Opinion at p. 14.)

In Loretto the Supreme Court examined how a permanent occupancy
“effectively destroys” the rights to possess, use, and dispose of property.
However, in the context of the proposed borings here, it is evident that no
such destruction could take place. The backfill of the boring holes in no
way infringes on the owner’s right to possess or exclude others from the
backfilled area. The backfilled area would remain under the owner’s
exclusive possession, use, and control. After the proposed entries are
completed, the State would have no further interest in the backfilled space,
and there is no impact on the use of the land. (Dissent at pp. 20-21.)

Because the backfill is of the same consistency as the soil naturally
occurring at those depths, there is nothing that an owner can conceivably do
or wish to do that this grout would preclude or inhibit. Certainly, there is
nothing in the record that would support a contrary conclusion.

Finally, the Supreme Court in Loretto noted that while the apartment
building could be sold, the new owner would have the same restrictions on
use and possession as the prior owner. Here, however, there would be no
real restriction of the owner’s right to possess and use the property. It

necessarily follows that the same would be true of any subsequent owners.
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In Loretto, the Court acknowledged that not every physical invasion
results in a compensable taking. (458 U.S. at p. 436, fn 12.) Rather,
“temporary limitations are subject to a more complex balancing process to
determine whether they are a taking. The rationale is evident: they do not
absolutely dispossess the owner of his rights to use, and exclude others
from, his property.” (/d.) As discussed above, the borings do not amount
to a taking per se. Also, under the aforementioned balancing test, these
statutorily permitted activities do not rise to a taking.

IV. THIS COURT SHOULD GRANT REVIEW BECAUSE THE
DECISION CREATES ONEROUS BURDENS, AND CONFLICTS
WITH THE EMINENT DOMAIN LAW

The practical effect of the Court of Appeal’s decision is that public
entities will be forced to file condemnation actions in order to conduct even
the most minimally-invasive information gathering activities, and then file
a second action to condemn the larger parcel if the property or any portion
thereof is deemed suitable for the proposed government project.
Alternatively, a public entity might commenée an eminent domain action to
condemn the entire parcel it anticipates will be needed, then dismiss or
“abandon” the action under Code of Civil Procedure section 1268.510 if the
property is later found to be unsuitable.'” But before a public entity may
exercise the power of eminent domain, it must adopt a resolution of
necessity that, among other requirements, includes finding that:

(a) The public interest and necessity require the project.

(b) The project is planned and located in a manner that will be most

compatible with the greatest public good and least private injury.

' Pursuant to Code of Civil Procedure sections 1235.140 and
1268.610, the landowner would be entitled to litigation expenses, including
attorney fees, upon the agency’s abandonment of the eminent domain
action.
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(c) The property sought to be acquired is necessary for the project.
(Code Civ. Proc., §§1240.030, 1240.040, 1245.220, 1245.230.)

Without the entry statutes, however, a public entity could not render
the requisite findings without conducting suitability studies because it has
not yet determined whether it will proceed with the project, nor what land,
if any, would be needed. Should the agency attempt to proceed with
adoption of a resolution of necessity at such nascent stages, the landowner
could challenge the resolution and right to take via a writ of mandate
pursuant to Code of Civil Procedure section 1084. (Code Civ. Proc.
§1245.255(a); Inglewood Redevelopment Agency v. Aklilu (2007) 153
Cal.App.4th 1095, 1114.)

In addition, before the agency can prevail over such challenge, it
would need to, among other things, file the action (wherein the landowner
could raise right to take objections), make a deposit of the amount of
probable just compensation (Code Civ. Proc., §1255.010), file a noticed
motion for prejudgment possession under Code of Civil Procedure section
1255.410 (wherein the owner can raise right to take challenges), conduct
discovery, including expert discovery, and prosecute a two-phase trial on
any right to take challenges, and the amount of just compénsation due, the
latter of which will be determined by a jury (Code Civ. Proc., § 1260.110).
However, if the landowner prevails on the right to take challenge, the
eminent domain action will be dismissed prior tbo the compensation phase,
and the landowner can recover litigation expenses in defending the action.
(Code Civ. Proc., §§ 1260.120, subd. (c)(1), 1268.610, subd. (a)(1).) All of
this would have to occur before a public entity determined whether a
project was feasible and whether the land was needed for such project.
This process could add years to the time frame for construction of proposed
public works and increase costs to the point where they may become

prohibitive.
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The present case also highlights the potential burden on the court
system given the number of jury trials that would be needed to enter
properties for the mere purpose of conducting information gathering
activities for large projects. Pursuant to Code of Civil Procedure section
1260.010, the courts would also need to give preference to these actions
over other civil matters so that they may be quickly “heard and
determined.” These practical consequences of the Court of Appeal’s
decision support review by this Court.

CONCLUSION

The entry statutes are vitally important to enable public entities
contemplating a public project to determine feasibility and suitability of
property for that purpose before expending substantial taxpayer resources.
The State respectfully requests that this Court grant review in this case to
address issues of substantial importance to public entities and landowners

throughout the State.
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This case tests the strength of the constitutional rights granted landowners against
the state’s authority to take private property. The State of California (the State) seeks to
build a tunnel to transport water from the north to the south. Before condemning the land
needed for the project, it desires to study the environmental and geological suitability of
hundreds of properties on which the tunnel may be constructed. The difficulty here is
that those precondemnation activities may themselves be a taking; an intentional taking
the California Constitution has always‘required to be directly condemned in a
condemnation suit brought by the condemnor that provides the affected landowners with
all of their constitutional protections against the exercise of eminent domain authority,
including the determination by a jury of just compensation for the value of the property
interest intentionally taken.

Pursuant to a statutory procedure that purports to authorize these precondemnation
activities, the State petitioned the trial court for orders to enter the affected private
properties and conduct the studies. For the geological studies, the State requested
authority to enter the properties and conduct borings and drillings in the ground that
would leave permanent columns of cement in the bored holes up to depths of 200 feet.
The court denied the State’s petition for the geological activities. It ruled these activities
constituted a taking, and they could be authorized only in a direct condemnation action,
not by the precondemnation procedure.

The trial court, however, granted the State’s petition to enter the affected
propetties to conduct environmental studies. It effectively granted the State a blanket
temporary easement for one year, during which the State may enter the properties and .
conduct its studies for up to 66 days during the year with up to eight personnel each
entry. The court concluded such access and the environmental activities to be performed
did not work a taking. As required by the statutory procedure, the court conditioned the
environmental entries on the State depositing an amount of money the court determined

to be the probable amount necessary to compensate the landowners for actual damage to,



or substantial interference with their possession or use of, their properties, which the
-State’s activities may cause.

The State appealed from the trial court’s denial of its petition to conduct the
geological activities, The gist of the State’s appeal has been the court erred in denying
the geological petition and the State can perform the activities under the statutory
precondemnation procedure, but the State’s arguments for why it believes the court erred
have changed and céntradicted each other throughout this litigation such that its latest
concession defeats its appeal.

The landowners petitioned and appealed for relief from the trial court’s granting
the State authority to conduct the environmental activities. They claimed the court erred
in granting the environmental petition because the entries constitute a taking that cannot
be acquired through the statutory entry proceeding but must instead be directly
condemned in a condemnation suit.

We conclude both the geo]dgical activities and the environmental activities as
authorized will work a taking. The geological activities Will intentionally result in a
permanent physical occupation of private property, defined constitutionally as a taking
per se. The environmental activities will work a taking because they intentionally acquire
a temporary property interest of sufficient character and duration to require being
- compeénsated.

- Wealso conclude the statutory precondemnation procedure cannot be used to
accomplish these intentional takings. If an entity with the power of eminent domain
intentionally seeks to take property of perform activities that will result in a taking, the
California Constitution requires that entity to directly condemn the affected property
interest in an authorized condemnation suit it brings and in which a landowner receives
all of his constitutional protections against eminent domain. The statutory
precondemnation procedure does not provide such a suit, as it fails to authorize the

determination of the value of the property interest intentionally sought to be taken and to



do so in a noticed Hearing, and it fails to provide for a jury determination of just |
compensation in that hearing.

Eminent domain authority must be exercised in strict conformity to the
constitutional protections and procedures that limit its operation. If a condemnor intends
to take private property or intends to perform actions that will result in the acquisition of
a property interest, permanent or temporary, large or small, it must directly condemn
those interests, and pay for them, in a condemnation suit that provides the affected
landowner with all of his constitutional protections against the state’s authority. Based
on that fundamental state constitutional doctrine, we affirm the trial court’s order denying
entry to conduct the geological activities, and we reverse the order granting entry to
conduct the environmental activities.

FACTS

The State proposes to construct a tunnel or canal to divert fresh water from
Northern California around the Sacramento-San Joaquin River Delta to Central and
Southern California. To pursue the proposal, the State, by and through the Department of
Water Resources, sought to conduct surveys, tests, and borings on parcels of land that
could potentially be acquired for locating and constructing the project. In 2009, the State
filed numerous petitions pursuant to Code of Civil Procedure section 1245.010 et seq.
(referred to as the entry statutes) for orders for entry to conduct the studies and borings.
Ultimately, the petitions were judiéially coordinated, and the State filed a master petition
to obtain the rights of entry. The coordinated proceedings affect more than 150 owners
of more than 240 parcels in San Joaquin, Contra Costa, Solano, Yolo, and Sacramento
Counties.

The properties, totaling tens of thousands of acres, are used primarily for various
commercial agriculture enterprises, cattle ranching, and recreation. Many of the parcels
are improved with residences, barns and other out buildings and storage facilities, wells

and irrigation systems, utilities, roads, and other infrastructure. Many are also
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encumbered with easements in favor of various puBlic utilities, including reclamation
districts that maintain levies on the properties.

With its master petition, the State sought entry onto these properties for the
following precondemnation purposes: “(1) to investigate potential impacts of a water
conveyance system to, among other things, biological resources, water resources,
environmental resources, geology, archeology and utilities found on the Subject
Properties; (2) to investigate the feasibility of alternative types of water conveyance
sysfems, the best alternative conveyance alignment location, and the best alternative
corridor location within each alternative conveyance alignment location; (3) to
.im;estigate the various types of conveyance systems, including surface level canals,
surface level pipelines, and buried tunnels; (4) to investigate conveyance alternative
locations, including a west alignment, a through-Delta or dual alignment, and an east
alignment, and (5) to investigate whether a water conveyance system should be
constructed in the Delta.”

The State sought authority to conduct what it designated as two general categories
of precondemnation activities: environmental activities and geological activities. It
sought to conduct the environmental activities on all of the parcels in the coordinated
action, and to conduct the geological activities on selected parcels. It alleged the
activities would require entry for a total of 60 intermittent 24-hour days spread over a
period of two years for each of the parcels.

In general, the environmental activities consisted of various surveys to détermine
and document each parcel’s botany and hydrology; the existence of sensitive plant and
animal species; the existence of vernal pools, wetlands, and other animal habitat; the
existence of cultural resources and utilities; and the parcel’s recreational uses. Personnel
would also map the properties using aerial photography and large targets secured by

stakes. Personnel would take minor soil samples, and they would observe and trap



certain animal species. They would access the properties by motor 'vehic]e, on foot, and
by boat when necessary.

The geological activities involved various soil testing and boring activities that
would affect 35 parcels. One type of test involved inserting a one and one-half-inch
diameter rod into the ground up to a depth of 200 feet to learn various soil characteristics.
Another test involved boring into the ground up to a depth of 205 feet, creating a hole
roughly six inches in diameter, and removing soil cores and samples for review and
testing. The holes created by both types of tests would be filled with a permanent
cement/bentonite. grout.,

The trial court bifurcated the proceeding and conducted separate hearings on the
petitions to enter and conduct the environmental activities and the geological activities.
On February 22, 2011, it issued an order, referred to by the parties as the entry order,
granting the State’s petitions to enter the parcels and conduct the environmental
activities, subject to a number of conditions. In its order, the court noted it had takén
“due consideration of constitutional limitations and statutory procedures required for a
taking of property,” and that it had “provided suitable limitations to strike the best
possible balance between the needs of [the State] and the interests of the property
owners.” It ordered the State to depdsit $1,000 to $6.,000 per owner based on the amount
of property owned as probable compensation for actual damages or substantial
interference with the owner’s use or possession of his property the entries would cause.

On April 8, 2011, the trial court denied the State’s petition to conduct the
geological activities on any of the propérties. It ruled the activities constituted a taking or
damaging, and the entry statutes were unconstitutional if used to take or damage
propérty. The court stated the State had conceded its geological borings would result in a
taking or damaging of property, and the court so found. 1t further found that the entry
statutes did not comply with article I, section 19, subdivision (a), of the California

Constitution (Section 19(a)), the state constitutional provision limitihg the use of eminent



domain, and thus they could not be used to authorize the State’s proposed taking or
damaging of property. The entry statutes failed to satisfy Section 19(a) because the court
proceeding they authorized was not an “eminent domain proceeding” as referenced in
Section 19(a) that provided the affected landowners with all of their constitutional rights
against the State’s exercise of eminent domain authority, including the right to a jury
determination of just compensation.

Challenges to the court’s rulings came from both sides. Landowners filed two
petitions for writs of mandate, prohibition, or other appropriate relief in this court seeking
reversal of the trial court’s entry order authorizing the environmental activities. They
contended the entry order unlawfully authorized a taking of private property in violation
of Section 19(a) and its requirement that a taking occur only after commencement of an
eminent domain proqeeding. Our court initially denied the petitions, but the Supreme
Court granted review and directed us to issue an order to the State to show cause why the
writs should not issue. We issued that order on July 19, 2011.

Meanwhile, the State appealed from the court’s judgment denying entry for the
geological activities. The State claims the trial court erred in denying entry, but, as we
will explain below, its arguments of why the court erred have changed throughout this
action. The landowners also filed appeals from the judgment, again éhallenging the -
environmental entry order as an unconstitutional taking and raising additional procedural
issues.

We stayed the entry order and consolidated the writ petitions and the appeals for
hearing and decision. '

DISCUSSION
[
The State’s Appeal
The State contends the trial court erred when it denied its petition to perform the

‘geological activities. However, its arguments for why it believes the court erred have
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changed, and contradicted each other, throughout the course of this litigation to the point
that its latest concession defeats its appeal. The issues it raised in its appeal, however, are
questions of law affecting significant government and public interests that will arise
again. Accordingly, besides deciding the State’s appeal on its concession, we also
address those important issues by resolving the following questions of law based on
undisputed facts: first, do the geological acti\}ities constitute a taking; and, second, if so,
do the entry statutes provide an eminent domain proceeding for a direct condemnation in
which the affected landowners receive all of their constitutional rights against the State’s
exercise of its eminent domain authority?

We conclude, as the State earlier conceded, the geological activities will work a
taking per se, as they will result in a permanent occupancy of private property. Asa
result, the State must exercise its eminent domain authority before it can perform the
geological activities.

We also conclude, as the State most recently conceded, the entry statutes do not
provide a constitutionally valid eminent domain proceeding by which the State can take
the landowners’ property interests to accomplish the geological activities. This is
because the proceeding, as a matter of California constitutional law, does not provide for
a condemnation suit in which the landowners receive all of their constitutional rights
against the State’s exercise of its eminent domain authority, including the right to a jury
determination of just compensation for a direct and permanent taking.

We first explain how the geological activities constitute a taking. We then explain
the constitutional doctrines that govern the entry statutes and show why the latter do not
conform to the former when a taking such as this i3 sought by the state.

A. The geological activities will work a taking per se
1. Additional background information
There is no dispute the geological activities will result in permanent structures

being placed in the ground on the affected landowners’ properties. In a declaration



accompanying the State’s petition for the entry order, a supervising land agent for the
- State testified the geological activities would necessitate compensation to the affected
landowners.

At the evidentiary hearing on the petition, expert witnesses explained that the
geological activities would involve two main types of activities. The first is referred to as
cone penetrometer testing (CPT). For this test, operators push a rod into the ground up to
a depth of 200 feet. CPT provides a mechanical measurement of the force on the front of
the tip of the rod being pushed into the ground, and the friction it incurs while being
pushed down. It also accommodates an electrical measurement of the soil’s weight
velocity, After the test is complete, the rod is withdrawn, and the hole, about one and
one-half inches in diameter, is filled with a permanent grout made up of 95 percent
cement and five percent bentonite. ! |

A CPT can take up to 10 hours to perform, plus an additional two days for meeting
landowners and setting up the equipment. It involves the use of a CPT truck, a support
truck, a trailer, two operators, a geologist with his truck, and an environmental scientist
with his truck.

The second geological activity is boring. For this, operators will bore into the
ground to depths of up to 205 feet. Soil samples and cores will be removed and tested.
Bore holes will be approximately six inches in diameter. Each boring will remove up to
2.04 cubic yards of earth, which will be replaced by a column of near equal volume of
permanent cement/bentonite grout. Operators will fill the hole with the grout, which
dries and settles a bit, and they will cover the remainder of the hole with soil. If

requested by the landowner, they will fill the hole up to two feet from the surface with the

1 Bentonite is an “absorptive and colloidal clay used [especially] as a sealing agent
or suspending agent . . . .” (Merriam-Webster’s Collegiate Dict. (11th ed. 2006) p. 114.)
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grout, and c.over the remainder. Significant amounts of mud for drilling would also be
injected into the bore holes as part of the boring, recovered, and removed from the sites.

The boring would require use of a drill rig, a support truck for transporting
personnel and samples, occasionally a forklift and containers or drums for mud, and
personnel.  Each bore site would occupy 10,000 square feet of land. Conducting the
boring would require up to 10 days per hole.

The State proposed to conduct 46 CPT’s and bore 41 holes across a total of 35
parcels. Some parcels would incur only one hole for one of the tests, others would incur
up to a total of nine holes.

In supplemental briefing in the trial court, the State conceded the geologicai
activities would constitute a compensable taking or damaging. It conceded “the
geological borings and boring backfill activities it seeks to conduct constitute a ‘taking or
damaging’ of private property for public use.” In a supplemental posthearing brief filed
in the trial court, the State attempted to modify its concession by stating the geological
activities would constitute a compensable damaging, but not a taking. This was because
the geological activities allegedly would not substantially interfere with the landowners’
possession or use of their property or cause any economic impact to them.,

At oral argument here, the State ass;erted the geological activities did not constitute
a taking and thus need not have been performed pursuant to its eminent domain authority.

2. Analysis

As originally conceded by the State, the geological activities will work a taking.
They would result in a permanent physical occupatioﬁ by the government removing earth
from the parcels and filling the CPT holes and bore holes with a permanent column of
cement/bentonite grout to depths of up to 205 feet. “[A] permanent physical occupation

authorized by government is a taking without regard to the public interests that it may
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serve.” (Loretto v. Teleprompter Manhattan CATV Corp. (1982) 458 U.S. 419, 426 [73
L.Ed.2d 868, 876] (Loretto).)

In Loretto, the United States Supreme Court determined a state statute that
authorized a cable television carrier to attach a cable and two cable boxes on the roof of a
residential apartment building worked a taking per se. The high court wrote: “[W]e have
long considered a physical intrusion by government to be a property restriction of an |
unusually serious character for purposes of the Takings Clause. Our cases further
establish that when the physical intrusion reaches the extreme form of a permanent
physical occupation, a taking has occurred. In such a case, ‘the character of the
government action’ not only is an important factor in resolving whether the action works
a taking but also is determinative.” (Loretto, supra, 458 U.S. at p. 426.) “[A] permanent
physical occupation is a governmenf action of such a unique character thaf it is a taking
without regard to other factors that a court might ordinarily examine.” (Id. at p. 432, fn.
omitted.) “[Wlhen the ‘character of the governmental action,’ [citation], is a permanent
physical occupation of property, our cases uniformly have found a taking to the extent of
the occupation, without regard to whether the action achieves an important public benefit
or has only minimal economic impact on the owner.” (/d. at pp. 434-435.)

Quoting Professor Michelman, the Loretto Court stated: “ ‘The modern
significance of physicai occupation is that courts . . . never deny compensation for a
physical takeover. The one incontestable case for compensation (short of formal
expropriation) seems to occur when the government deliberately brings it about that its
agents, or the public at large, “regularly” use, or “permanently” occupy, space of a thing
which theretofore was understood to be under private ownership.” [Citation.]” (Loretto,
supra, 458 U.S. at pp. 427-428, fn. 5, quoting Michelman, Property, Utility, and Fairness:
Comments on the Ethical Foundations of “Just Compensation” Law (1967) 80

Harv.LL.Rev. 1165, 1184, original italics.)
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Significantly for our purposes, the Loretto court ruled the size of the ﬁermanent
physical occupation had no effect on determining whether a taking had occurred. The
cable equipment at issue in Lorerto displaced only one and one-half cubic feet of space,
less than the volume of earth to be removed and the permanent groui to be filled in each
of the bore holes here, but the high court still held it to be a taking. (Loretto, supra, 458
U.S. atp. 438, fn. 16.) “[Clonstitutional protection for the rights of private property
cannot be made to depend on the size of the area permanently occupied.” (/d. at p. 436,
fn. omitted.) “[Whether the installation is a taking does not depend on whether the
volume of space it occupies is bigger than a breadbox.” (/d. at p. 438, fn. 16.) Indeed,

“ < “Tan] owner is entitled to the absolute and undisturbed possession of every part of his
premises, including the space above, as much as a mine beneath.” * ” (/d. at p. 436, fn.
13, quoting United States v. Causby (1946) 328 U.S. 256, 265, fn. 10 [90 L.Ed. 1206,
1212].) “Our cases establish that even a minimal ‘permanent physical occupation of real
property’ requires compensation under the [5th Amendment Takings} Clause.
[Citatbion.]” (Palazzolo v. Rhode Island (2001) 533 U.S. 606, 617 [150 L.Ed.2d 592, 607]
(Palazzolo).)

The State’s proposed geological activities will work a taking, as they will result in
a permanent occupancy of private property. The State proposes to bore holes in the
ground between 100 and 205 feet deep with a diameter of up to six inches, remove the
earth from those borings, and fill the holes with the permanent cement/bentonite grout. It
also proposes to push a rod one and one-half inches in diameter to a depth of up to 200
feet, and then fill the resulting hole with cement/bentonite grout. The grout is comprised
of 95 percent cement and five percent bentonite. The State’s expert witness described the
grout as “a permanent physical” column of “hardened cement.”

Under Loretto, the State’s action will be a taking. Removing earth from private
property and replacing it with a permanent, physical column of cement to dep.ths of 205

feet is the type of physical invasion and occupation Loretto mandates must be acquired
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by eminent domain and compensated. The cement column destroys the landowner’s right
to possess, use, and dispoée of that property to the extent of the column’s size. It makes
no difference that the top of the cement column may be covered by two feet of soil, will
affect a small portion of each landowner’s property, may serve a beneficial purpose, or
will have only minimal economic impact on the landowner. An intentional, permanent
physical occupation by the government such as fhis is “of such a unique character that it
is a taking without regard to other factors that a court might ordinarily examine.”
(Loretto, supra, 458 U.S. at p. 432, fn. omitted.)
B. The entry statutes are not a constitutional eminent domain proceeding to acquire
interests in private property directly

Having concluded the geological activities will work a taking per se, we must
determine whether the State may exercise its eminent domain power and acquire interests
in the landowners’ properties directly by means of the entry statutes. In other words, we
must determine whether the entry statutes provide a constitutionally valid means to
directly condemn property interests.

To be constitutionally valid, the entry statutes must at least provide the rights
granted under Section 19(a) to affected landowners against the State’s exercise of
eminent domain power. Section 19(a) consists of two sentences, and they read in full:
“Private property may be taken or damaged for a public use and only when just
compensé.tion, ascertained by a jury unless waived, has first been paid to, or into court
for, the owner. The Legislature may provide for possession by the condemnor following
commencement of eminent domain proceedings upon deposit in court and prompt release
to the owner of money determined by the court to be the probable amount of just
compensation.”

Here again, the State’s arguments have not been consistent. Attrial, the State

contended the entry statutes’ proceeding was not an eminent domain proceeding, but
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nonetheless could be used to acquire interests in private property because it provided
landowners with all of their constitutional rights against the exercise of eminent domain.?

In its opening brief before us, the State continued to argue it could take or damage
property under the entry statutes because they allegedly provided the affected landowners
the constitutional rights guaranteed them under the first sentence of Section 19(a),
including a jury determination of just compensation by means of allowing the landowners
to file a new civil action to recover for the intentional taking. The State asserted the
second sentence of Section 19(a) did not apply to the entry statutes because the latter did
not commence an eminent domain proceeding.

The State has since changed its pdsition twice. In supplemental briefing before us,
the State conceded the entry statutes’ proceeding did not comply with the first sentence of
Section 19(a), almost certainly because the proceeding did not provide for a jury

" determination of just compensation prior to the State entering the property. Instead, the
State argued the proceeding complied with the second sentence of Section 19(a) because
it was an eminent domain proceeding by which entry could be gained prior to a final
determination of just compensation. The proceeding allegedly provided the landowners
with all of their constitutional rights against the exercise of eminent domain power,
including the determination of a probable amount of just compensation before the State
entered the property, and the prompt release of that money. In this brief, the State said
nothing about the right to a jury trial to determine just compensation.

At oral argument, the State changed its position again.® This time, it conceded the

entry statutes did not authorize a taking because their procedures were not an eminent

2 The landowners’ request for judicial notice filed November 4, 2011, is granted.
3 “We take a dim view of counsel’s decision to wait until oral argument to apprise
this court that a claim is being abandoned. When counsel learns of new facts that cause
him to abandon a claim, the proper course is promptly to advise opposing counsel and the
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domain proceeding, as referenced in Section 19(a)’s second sentence. In other words, the
State now claims the entry statutes may not be used to authorize precondémnation
activities that result in a compensable taking of private property. Because we have
determined the geolbgioal activities will work a taking per se, just as the State conceded
in the trial court, the State’s latest concession, that the entry statutes may not be used to
authorize a taking, ends the State’s appeal.

We treat the State’s concession at oral argument that the entry statutes do not
provide a constitutionally valid eminent domain proceeding as binding for purposes of
this appeal. (See Bell v. Tri-City Hospital Dist. (1987) 196 Cal.App.3d 438, 449,
disapproved on another ground in State of California v. Superior Court (2004) 32 Cal.4th
1234, 1244.)

However, because the facial challenge to the entry statutes the State and the
landowners originally disputed raises a question of significant public interest and law, we
decide this case based on the State’s concession, but, as well, do so by also resolving the
facial challenge. Whether the entry statutes provide an eminent domain proceeding that
facially complies with the constitutional limits on the State’s exercise of eminent domain
power is a question of first impression.

Generally, we assume the Legislature intended to adopt a constitutional statute,
and where a statute is susceptible to two constructions, one of which will render the
statute unconstitutional, we must adopt the meaning that, without doing viblence to the
statute’s language, renders the statute valid. (People v. Superior Court (Rdmero) (1996)
13 Cal.4th 497, 509.) However, that rule does not apply so broadly to statutes
authorizing the use of eminent domain authority. * ‘Statutory language defining eminent

domain powers is strictly construed and any reasonable doubt concerning the existence of

court.” (Avila v. Citrus Community College Dist. (2006) 38 Cal.4th 148, 163, fn. 8,
original italics.)
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the power is resolvea against the entity.” [Citation.]” (Burbank-Glendale-Pasadena
Airport Authority v. Hensler (2000) 83 Cal.App.4th 556, 562.) The exercise of eminent
domain authority “is strictly defined and limited by the express terms of the constitution
or statute creating it.” (Jacobsen v. Superior Court (1923) 192 Cal. 319, 325
(Jacobsen).) In California, Section 19(a) is the “ ‘the exclusive and comprehensive
authority in the California Constitution for the exercise of the power of eminent domain
and for the payment of compensation to property owners when private propetrty is taken
or damaged by state or local government.” ” (Historical Notes, 1D West’s Ann. Codes,
"Cal. Const. (2012 ed.) foll. § 19, p. 333.)

Consistent with these rules of review, we conclude the entry statutes’ proceeding
does not facially satisfy the demands of Section 19(a) as it applies to an intentional
taking. Section 19(a) limits the intentional exercise of eminent doemain authority
exclusively to the filing of a condemnation suit that provides the affected landowners
with all of their constitutional rights against the State’s exercise of eminent domain
authority in that suit, including a determination of the probable amount of just
compensation for the acquisition of a property int_erest and the right to a jury
determination of just compensation. The entry statutes’ proceeding is not such a
condemnation suit.

1. Jacobsen

The starting point of our analysis is Jacobsen, supra, 192 Cal. 319. Despite its
age, Jacobsen’s holding applies today: a condemnor may not engage in precondemnation
activities that will work a taking or damaging unless it first files a condemnation suit that
provides the affected landowner all constitutional rights against the state’s exercise of
eminent domain. The facial challenge to the entry statutes asks us to determine whether
the entry statutes’ procedure for taking or damaging property is such a suit. Because the

parties disagree as to Jacobsen’s role in this matter, we discuss it at length.
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In Jacobsen, a municipal water disirict sought'private landowners® consent to enter
their properties to conduct borings and excavations to determine whether the properties
would support a proposed reservoir. Personnel would bore holes three to eight inches in
diameter and 150 feet in depth. They would also excavate pits four feet by six feet and
up to 15 feet deep. Four men would be on the premises for 60 days to accomplish the
work. At some locations, the work would damage or destroy growing crops. Upon
completing the work, personnel would restore the lands to their original conditions.
(Jacobsen, supra, 192 Cal. at pp. 321-323.)

When the landowners refused to consent to the entries, the district filed a
complaint for injunctive relief to prohibit the landowners from preventing the district’s
entry to conduct the work pursuant to the entry statute then in effect, Code of Civil
Procedure former section 1242.4 The trial court granted a temporary restraining order
against the owners. It also ordered the district to deposit $1,000 with the court as security
for any damages the work might cause. Aggrieved by the judgment, the landowners
petitioned the Supreme Court for a writ of prohibition. (Jacobsen, supra, 192 Cal. at pp.
322, 324.)

Defending the trial court’s order, the district argued the proposed work did not
amount to a taking or damaging, but was instead expressly permitted by former section
1242. The high court was “unable to give [its] assent to either of these propositions.”
(Jacobsen, supra, 192 Cal. at p. 324.)

The Supreme Court first described the landowners’ constitutional rights that
limited a condemnor’s exercise of eminent domain power. That power “has always and

everywhere been limited and safeguarded by express provisions of the constitutions and

4 Subsequent undesignated section references are to the Code of Civil Procedure.
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statutes of the several states and it has been uniformly held that being in invitum (5] aﬁd in
derogétion of the common right, its exercise is strictly defined and limited by the express
terms of the constitution or statute creating it. [Citations.]” (Jacobsen, supra, 192 Cal. at
p. 325, original italics.) Specifically, the constitutional requirement that private property
not be taken without just compensation required “a proceeding in court in the nature of a
condemnation suit wherein the necessity for the taking of the property for the alleged
'public use could first be litigated and determinéd and wherein also the damages resultant
upon such taking could be ascertained and provided for. [Citation.]” ({bid., italics
added.)

Answering the district’s two primary contentions, the Supreme Court first ruled
the proposed borings and excavations amounted “pro tanto” to a taking.% (Jacobsen,
supra, 192 Cal. at p. 327, original italics.) The court stated: “It is idle to attempt to argue
that such entry, occupation, disturbance, and destruction of the properties of these
petitioners would not constitute such an interference with their exclusive rights to the
possession, occupation, use, and enjoyment of their respective holdings as would amount
to a taking and a damaging thereof to the extent and during the period of such entry upon
said lands and of the operations of the corporation thereon.” (/d. at p. 328.)

As to the district’s second contention, the Jacobsen court ruled formet section
1242 did not authorize a taking by its language, and also could not be read to authorize a
taking without violating the landowners’ constitutional rights. Former section 1242

€

authorized the condemnor to enter land and * ‘make examinations, surveys, and maps

thereof, and such entry shall constitute no cause of action in favor of the owners of the

s In invitum means “[a]gainst an unwilling person.” (Black’s Law Dict. (9th ed.
2009) p. 854.)

6 Pro tanto means “[t]o that extent; for so much; as far as it goes ... .” (Black’s
Law Dict., supra, p. 1343.)
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land, except for injuries resulting from negligence, wantonness, or malice.” ” (Jacobsen,
supra, 192 Cal. at p. 329.) The statute did not authorize the borings and excavations the
-district sought to perform prior to condemnation.

More significantly, even if former section 1242 had authorized borings, it did not
provide landowners with their constitutional rights against the exercise of eminent
domain, including the filing of a condemnation suif in which the validity of the taking
and just cbmpensation could be determined. Former section 1242 required a
condemnation action to acquire the property being studied to have been filed before the
condemnor entered the property to conduct its studies and tests, but even with a
complaint already filed to condemn the property as so required, the high court ruled the
entry statute still could not be used to authorize a taking. A separate condemnation suit
had to be filed by the government to perform the ehtry. The Jacobsen court wrote: “But
however this may be [referring to the requirement to file a condemnation action first], it
is clear that whatever entry upon or examination of private lands is permitted by the
terms of this section cannot amount to other than such innocuous entry and superficial
examination as would suffice for the making of surveys or maps and as would not in the |
~ nature of things seriously impinge upon or impair the rights of the owner to the use and
enjoyment of his property. Any other interpretation would, as we have seen, render the
se(’:tion void as violative of the foregoing provisions of both the state and the federal
constitution,” (Jacobsen, supra, 192 Cal. at p. 329, italics added.)

In other words, if the precondemnation entry works a taking, “[t}he only means by
which [the condemnor] can acquire such property without the owner’s consent is through
the exercise of the right of eminent domain. The only legal procedure provided by the
constitution and statutes of this state for the taking of private property for a public use is
that of a condemnation suit which the constitution expressly provides must first be
brought before privéte property can be taken or damaged for a public use. ([Cal. Const,,

art. I, former § 14, now see Section 19(a)].)” (Jacobsen, supra, 192 Cal. at p. 331, italics
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added & omitted.) Former section 1242 did not require the district to file a condemnation
suit before entering private property to conduct its tests, and thus, the district’s attempt to
work a taking by means of a complaint for injunctive reli¢f based on former section 1242
instead of a condemnation suit with its attendant constitutional protections violated the
landowners’ constitutional rights. -

Of importance here, the Jacobsen court recognized that the California
Constitution, in a precursor to Section 19(a)’s current second sentence, then authorized
certain condemnors for reservoir purposes to take immediate possession of property
before just compensation has been determined “ “upon first commencing eminent domain
proceedings according to law in a court of competent jurisdiction and thereupon giving
such security in the way of money deposits as the court in which such proceedings are
pending may direct . . . to secure the owner of the property sought to be taken immediate
payment of just compensation for such taking.” This exception,” wrote the Jacobsen
court, “only serves to emphasize the otherwise general rule that no court in any other
action or proceeding than an action in eminent domain has jurisdiction to order the taking
or damage of private property for a public use.” (Jacobsen, supra, 192 Cal. at p. 331,
italics added.) Both the acquisition of the property being studied, and the performance of
the studies that will result in a taking, could be authorized only by separate actions in
eminent domain. |

Jacobsen thus sets the constitutional foundation for the issue we face. If the State
desires to enter private property to conduct tests in a manner that will cause actual
damage to the property or result in a taking, it can do so only by first filing a
condemnation suit for that purpose and which provides in that suit all constitutional rights

granted to a property owner against the State’s power of eminent domain.”

7 Lifting a line from County of San Luis Obispo v. Ranchita Cattle Co. (1971} 16
Cal.App.3d 383 (Ranchita Cattle), the State asserts the requirement to file a separate
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2. The current entry statutes _

Is the proceeding provided by the current entry statutes such a condemnation suit?
The current entry statutes are the result of attempts by the Legislature to provide a
precondemnation entry procedure that complies with the rule of Jacobsen.8 In various
entry statutes and government liability statutes enacted after Jacobsen and in the current
entry statutes, the Legislature attempted to address both of the failings found by the
Jacobsen court in former section 1242. First, the current entry statutes expressly
authorize a condemnor to enter private property to conduct the activities the State seeks
to conduct here. The condemnor may “enter upon property to make photographs, studies,

surveys, examinations, tests, soundings, borings, samplings, or appraisals or to engage in

condemnation suit to perform precondemnation studies that work a taking may “require

- the agency to perform a useless act” if the State later decides not to acquire the entire
property. (Id. at p. 389.) The State reads the Ranchita Cattle court’s statement out of
context. The Ranchita Cattle court was discussing the requirement, as existed at the time
of Jacobsen, that an eminent domain action for the entire property sought to be
condemned had to have been filed before the condemnor could engage in
precondemnation studies. The court stated that if it construed the subsequently revised
entry statutes to compel the condemnor to first file an eminent domain action to condemn
the entire parcel sought for the public project, and then the condemnor later “abandon[ed]
[that eminent domain] action upon discovery, after survey, that the land was unsuitable,
such construction would require the agency to perform a useless act.” (Zbid.) The useless
act was requiring a condemnor to condemn the entire parcel before allowing the
condemnor to enter the land to study it, not requiring the condemnor to condemn
whatever interest it required in order to conduct the studies it desired to perform.
Nothing in Ranchita Cattle questioned Jacobsen’s requirement that a condemnor initiate
a separate condemnation suit to perform studies that themselves are or will result in an
intentional taking,

8 We grant the State’s request for judicial notice, filed on October 19, 2011, of the
legislative history that led up to the enactment of the entry statutes with the exception of
exhibit No. 4, correspondence from Senator Alfred H. Song to Governor Ronald Reagan.
Letters by a bill’s sponsor to the Governor without an indication the authot’s views were
made known to the Legislature as a whole are inadmissible legislative history. (Kaufinan
& Broad Communities, Inc. v. Performance Plastering, Inc. (2005) 133 Cal.App.4th, 26,
37.)
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similar activities reasonably rélated to acquisition or use of the property for [the
proposed] use.” (§ 1245.010.)

Second, the State argued the current entry statutes purport to grant an affected
landowner all of his constitutional rights that limit the State’s exercise of eminent domain
power, protection Jacobsen found missing in former section 1242, At issue is whether
the Legislature succeeded in its attempts to provide all of those constitutional rights to
affected landowners subject to a direct taking by means of the entry statutes.

The entry statutes operate as follows: if the condemnor’s entry and activities on
the property will cause “actual damage to or substantial interference with the possession
or use of the property” (§ 1245.060, subd. (a)), the entry statutes require the condemnor,
before making entry, to secure either the owner’s written consent or an order for entry
from the superior court. (§ 1245.020.) |

If the owner will not consent, the condemnor must petition the superior court for |
an order for entry and provide prior notice to the owner as the court directs. (§ 1245.030,
subd. (a).) After notice has been given, the court must determine “the purpose for the
entry, the nature and scope of the activities reasonably necessary to accomplish such
‘purpose, and the probable amount of compensation to be paid to the owner of the

' property for the actual damage to the property and interference with its possession and
use.” (§ 1245.030, subd. (b).) The entry statutes do not provide the landowner with a
hearing on the petition.?

After making these determinations, the court may issue the order for entry, but it
must prescribe the entry’s purpose and the nature and scope of the activities to be

undertaken, and it must require the condemnor to deposit with the court the probable

9 The trial court here, however, provided formal evidentiary hearings on the master
petition for both the geological and the environmental activities before it ruled on the
petition.
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amount of compensation. (§ 1245.030, subd. (¢).) A court méy thus issue an entry order,
and the entry may occur, before the landowners obtain a hearing to contest the order.

After subsequent notice and a hearing, the court may modify any provisions of the
entry order, including increasing the amount of compensation to be deposited. (§
1245.040, subd. (a).) If it increases the amount to be deposited, the court may direct that
any further entry be stayed until the additional amount has been deposited. (§ 1245.040,
subd. (b).)

If the condemnor’s enfry and activities “cause actual damage to or substantial
interference with the possession or use of the property,” the owner may recover for that
damage and interference either by filing a new civil action (§ 1245.060, subd. (a)), or by
applying to the court for recovery from the funds the condemnor deposited with the court.
(§ 1245.060, subds. (a), (c).)

If the owner applies to the court to recover from the funds on deposit, the court
shall determine and award the amount the owner is entitled to recover and shall order it
paid out of the deposit. (§ 1245.060, subd. (¢).) If the funds on deposit are insufficient to
pay the full amount of the award, the court “shall enter judgment for the unpaid portion.”
(Ibid.) | |

The entry statutes do not provide a jury determination of just compensation if the
landowner elects to apply to the court to recover the funds on deposit. If the landowner
desires a jury to determine just compensation, he must file a new action against the state,
and incur the costs and delays that inhere in any legal proceeding a citizen undertakes
against the government. (§ 1245.060, subd. (a).)

Nothing in the entry statutes is to affect the availability of any other remedy the
owner may have for the damage done to his property by the government or its agents. (§

1245.060, subd. (d).)
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3. Constitutional rights not provided in the entry statutes

The landowners claim the entry statutes do not provide all of the constitutional
rights guaranteed them under Section 19(a) and Jacobsen. Specifically, they argue the
entry statutes (1) do not provide f(;r the acquisition of an interest in property, but provide
only for probable damages for actual damage or interference; (2) do not provide for a jury
determination of just compensation; (3) do not make the deposit of the probable amount
of just compensation promptly available; and (4) are not an eminent domain proceeding,
which they definge as the formal condemnation action filed under the Eminent Domain
Law (§ 1240..010 et seq.), in which the power of eminent domain may be exercised.

We agree with two of the landowners’ arguments. Jacobsen holds that as a matter -
of California constitutional law, a condemnor who intends to take private property may
do so only by filing a “condemnation suit wherein the necessity for the taking of the
property for the alleged public use could first be litigated and determined and wherein
also the damages resultant upon such taking could be ascertained and provided for.”
(Jacobsen, suprd, 192 Cal. at p. 325, italics added.) In other words, if a California
condemnor intends to take property, it must acquire a property intérest by filing a
condemnation suit that provides in it all constitutional rights owed the landowner against
the exercise of eminent doinain. It may not intentionally take property while leaving to
the landowner the responsibility to initiate a new legal action to receive his constitutional
rights. The entry statutes violate this principle of California constitutional law, as they do
not provide for a condemnation suit by which a condemnor can directly acquire an
interest in property and in which the affected landowner can receive a jury determin.ation
of just compensation in that suit.

First, the entry statutes do not provide for the acquisition and transfer of a property
interest when the entry is an intentional, direct taking. The trial court hearing a petition

for an entry order is authorized to determine only the probable amount of just
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compensation owed a landowner if the entry will inflict actual damage to the property or -
will substantially interfere with the landowner’s use or possession of his property.

(§ 1245.060, subd. (a).) A direct, intentional taking, by contrast, requires a determination
of the fair market value of the property interest sought to be acquired. This is a value
separate from damage subsequently caused to the property or later suffered due to a
substantial interference with its possession or use where an interest in property was not
intentionally taken.

This point is further shown by the entry statutes’ imposition of a burden of proof
on the landowner. Before the affected landowner can recover any compensation for
damage or intérference under the entry statutes, he must show in that proceeding the
state’s activities actually caused damage to or interfered with his property rights after the
entry has been completed. (§ 1245.060.) By contrast, in a direct condemnation action,
causation is irrelevant. Just compensation is determined based on the property interest’s
fair market value before the state enters the property. In a direct condemnation action,
just compensation is a factual issue of valuation on which neither the condemnor nor the
landowner bear any burden of proof, and the landowner bears only a burden of going
forward. (§ 1260.210, subd. (b).)

This constitutional principle violated by the entry statutes is also reflected in the
 Legislature’s statutory pronouncement that if a government wants to acquire property in
eminent domain, it must bring a condemnation suit to do so. Government Code section
7267.6 provides: “If any interest in real property is to be acquired by exercise of the
power of eminent domain, the public entity shall institute formal condemnation
proceedings. No public entity shall intentionally make it necessary for an owner to
institute legal proceedings to prove the fact of the taking of his real property.”

If used to acquire an interest in real property, the entry statutes conflict with
Government Code section 7267.6. The entry statutes do not allow for the condemnor to

acquire an interest in real property in the hearing it initiates. And even if the entry
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statutes were interpreted as a constitutionally valid exercise of eminent domain power to
acquire property the state will damage, they still require the landowner to file a separate
action -- either a claim with the trial court that granted the entry order or a new action --
to prove the fact that his property was actually taken, i.c., was actually damaged or its use
substantially interfered with. The fact of the taking is not assumed in the landowner’s
action if the landowner must still prove causation.

This conflict is not one simply to be resolved under the rules of statutory
construction. Government Code section 7267.6 codifies the state constitutional doctrine
enforced here, that when the state intends to take an interest in real property, it must
condemn it directly in a condemnation suit. We cannot say the entry statutes prevail over
Government Code section 7267.6 because they are more recent or more specific when in
fact they violate the Constitution.

The entry statutes thus do not provide for a condemnation suit initiated by the
condemnor in which the fair market value of the property interest to be taken directly, as
opposed to the value of property eventually damaged, can be determined.

Second, the entry statute’s procedure does not provide for a condemnation suit
initiated by the condemnor in which just compensation will be determined by a jury
unless waived. Under the entry statutes, the landowner is not entitled to a jury
determination of just compensation unless he files a new civil action. (§ 1245.060, subd.
(a).) Indeed, under the entry statutes, the landowner is not even entitled to a hearing on
the entry petition or on the determination of the probable amount of just compensation.
By contrast, and as stated above, Section 19(a) and Jacobsen require the condemnor to
file the condemnation suit when it seeks to take property intentionally, and for just
compensation to be determined by the fact finder in a hearing in that suit. lAlso by
contrast, the condemnor in a direct condemnation action may deposit the probable
amount of compensation only on a noticed motion, or ex parte application in an

emergency (§ 1255.010, subd. (c)), and may not take early possession of the property
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until a;fter noticing another motion to do so and scheduling a hearing on the motion. (§
1255.410.)

Section 19(a) and Jacobsen require the condemnor to file a direct eondemnation
suit to intentionally take an interest in property, and for all of the landowner’s
constitutional rights, including the right to a jury trial, to be available in tha¢
condemnation suit. In a direct condemnation action, the landowner simply demands a
jury in that action in order to have a jury determine just compensation. (§ 631.) It need
not file a cross-complaint. |

Under Jacobsen, it is the “condemnation suit” brought by the condemnor to take
property that is to provide the landowner with his constitutional rights against a direct
condemnation. The éntry statutes, on the other hand, condition a landowner’s receipt of
his constitutional rights in a direct condemnation action on the landowner filing a new
action. Interpreting the condemnor’s eminent domain power strictly, as we are required
to do, we cannot loosen Jacobsen and Section 19(a) to excuse the government from any
of its constitutional obligations when it seeks to directly condemn an interest in private
property. If the state intends to acquire an interest in private property directly, no matter
how small an interest, the California Constitution requires it to initiate a condemnation
suit that provides the affected landowner with all of his constitutional protections against
eminent domain in that action. The entry statutes do not provide such a condemnation

suit.10

10 We recognize the Fifth Amendment does not require “that just compensation be
paid in advance of, or contemporaneously with, the taking; all that is required is that a

* “reasonable, certain and adequate provision for obtaining compensation™ ’ exist at the
time of the taking. [Citations.]” (Williamson Planning Comm’n v. Hamilton Bank (1985)
473 U.S. 172, 194 [87 L.Ed.2d 126, 144].) However, we are interpreting the California
Constitution, and nothing in federal constitutional takings law prohibits a state from
granting a landowner more protections against the exercise of eminent domain authority
than those granted under the federal Constitution.
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Accordingly, the trial court co‘rréctly denied the State’s petition to enter to perform
the geological activities. The activities were a taking per se, and the entry statutes do not
provide a constitutionally adequate eminent domain proceeding for the government to
directly acquire an interest in private propetty. We affirm the trial court’s judgment as
against the State’s appeal.l!

I
The Landowners’ Writ Petitions and Appeals

In their writ petitions and appeals, the landowners ask us to address the same
questions raised in the State’s appeal, but as applied to the environmental activities.
First, does the entry order authorizing the environmental activities result in a taking?
Second, if it does, may the State acquire the necessary property interests to perform the
environmental activities by means of the entry statutes?

The landowners claim the entry order results in a taking because it grants the State

a one-year temporary e