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L
ISSUES PRESENTED

This case is before this Court after the Court of Appeal issued a
published opinion, granting Plaintiff Deborah Shaw’s Petition for Writ of
Mandate.! The Court of Appeal held, in a case of first impression, that a
claim under California Health and Safety Code, section 1278.5, is tried to a
jury rather than the Court.

Before reaching the merits, however, the court overruled Real
Parties’ Demurrer to the Petition. Real Parties based their Demurrer on this
Court’s unambiguous holdings, to wit: mandate is not an available remedy

‘when a party is denied a jury trial, because the party has an adequate
remedy at law, i.e., appeal from the judgment.

The Court of Appeal below was bound to follow this Court’s
holdings. Review via writ of mandate in not appropriate in a case involving
the right to a jury trial.

Proceeding to the merits, the Court of Apbeal then erroneously held
that a jury trial is available to plaintiff herein, a legal question of |
considerable importance to the health care industry, bench, and bar. Real
Parties in Interest respectfully submit the following issues for resolution in
this Court:

1. Are this Court’s holdings in Nessbit v. Superior Court (1931)
214 Cal. 1 (“mandate is not the proper remedy to test the right to a jury
trial” because “the petitioner has a sufficient remedy in the ordinary course -

of law by appeal”), and Donohue v. Superior Court (1892) 93 Cal. 252,

UPer Cal. R. Ct. 8.504, subd. (b)(4), a copy of the Court of Appeal’s slip
opinion in Shaw v. Superior Court (2014) 229 Cal. App. 4th 12, is attached
hereto. Per Cal. R. Ct. 8.504, subd. (b)(3), there was no Petition for
Rehearing filed in the Court of Appeal.



binding on the Courts of Appeal, and, if so, must a Court of Appeal sustain
a demurrer to a petition for writ of mandate because the plaintiff has an
adequate remedy at law? _ |

2. Does a court of appeal violate Auto Equity Sales v. Superior
Court (1962) 57 Cal. 2d 450, and therefore exceed its jurisdiction, by
. declining to follow a binding decision of this Court; and instead following a
sister Court of Appeal’s contrary decision, which neither cited nor
distinguished this Court’s prior decision?

3. Does an employee’s cause of action for retaliation under
Health and Safety Code section 1278.5 sound in equity, and therefore is
properly tried to the court rather than a jury, given there was no analogous
claim in existence as of 1850, the gist of an action under that statute is the ™
equitable claim for restitution, the statute aids the state’s regulation of
health care facilities, and the statute’s remedies invoke traditional equitable
remedies as well as the trial court’s broad equitable powers?

IL
INTRODUCTION

| A. Backsround and Procedural History

Real Party in Interest THC-Orange County, Inc. (dba Kindred
Hospital — Los Angeles) employed Petitioner Deborah Shaw as a Human
Resources Coordinator. After THC-Orange County discharged Shaw for
performance reasons, she filed a lawsuit for wrongful termination in
violation of public policy and violation of Health and Safety Code section
1278.5. She claims she was discharged for reporting that nurses were
working with expired licenses, and that professional staff had not properly
completed clinical competencies. See Slip Op. at pp.2-3.

During pre-trial hearings, Respondent Superior Court ruled that the
section 1278.5 claim is equitable in nature and, therefore, would be tried to

the court rather than a jury. The trial court also certified that issue for



resolution by the Court of Appeal under Civil Procedure Code section
166.1. See Slip Op. at pp. 4-5.

Shaw filed a Petition for Writ of Mandate on or about March 17,
2014. The Court of Appeal issued an Order to Show Cause on April 17,
2014. Real Parties filed a Demurrer and Return on or about May 13, 2014.
The Court of Appeal held oral argument on June 15, 2014, and issued its
opinion on August 21, 2014.

This Court reviews decisions, inter alia, to secure uniformity among
the Courts of Appeal, to settle important questions of law, and to address a
court’s act .in excess of its jurisdiction. See Cal. R. Ct. Rule 8.500, subd.
(b). The instant Petition presents two discrete issues, each of which satisfies
the above criteria.

B. The Court of Appeal’s Decision to Overrule Real Parties’
Demurrer to Plaintiff’s Writ Petition

The first issue is a matter of stare decisis: Have the Courts of
Appeal impliedly overruled this Court’s unambiguous holdings in two
decisions, and should they be permitted to do so? This Court twice has
ruled, without any qualification, that a party’s right to a jury trial in a civil
action presents a question of law, reviewable via appeal rather than via
mandate. See Nessbit v. Superior Court, (1931) 214 Cal. 1; Donohue v.
Superior Court (1892) 93 Cal. 252. | '

The Court of Appeal’s decision in the instant case is the first to
expressly decline to follow this Court’s rule. The Court below
acknowledged, “Nessbit has not been reversed.” Shaw v. Superior Court
(2014) 229 Cal. App. 4th 12, 18, Slip Op. at p. 6. Yet, the Court of Appeal
instead decided to follow the Third District’s decision in Byram v. Superior
Court (1977) 74 Cal. App. 3d 648, 654.

The Byram court held, directly contrary to Nessbit and Donohue: “A

bl

writ of mandate is a proper remedy to secure the right to a jury trial . ..’



But the Byram court announced this rule without citing, distinguishing, or
explaining Nessbit.

The Courf of Appeal in the instant case wrote that Nessbit and
Byram could be “harmonized.” Slip Op. at p. 6. But that simply is not the
case. This Court in Nessbit and Donohue held without qualification that the
question of whether a jury trial is available is not reviewable by writ,

- because the denial of trial by jury presentls a question of law adequately
addressed on appeal. Byram simply reached the opposition conclusion,
apparently without considering Nesbitt or Donohue. The Byram court did
not hold writ review was “sometimes” available in an appropriate case, but
rather, categorically announced that a writ 15 “proper.”

Two wrongs don’t make a right. The Court below, presented with a
holding of this Court and a contrary holding of Byram, a sister court, was
not authorized to follow Byram. See generélly Auto Equity Sales v.
Superior Court (1962) 57 Cal. 2d 450.

Under Rule 8.500, subd. (b), this Court’s review is warranted on
several grounds. The Court below exceeded its jurisdiction by choosing
Byram over Nessbit. Moreover, the Courts of Appeal have divided on the
availability of writ review for denial of a jury trial. Finally, this Court
should clarify the stare decisis principles governing the Courts of Appeal,
or re-examine the availability of writ relief for denial of a jury trial, both
important questions of law. |

C.  The Right to Jury Trial Under Health and Safety Code Section
1278.5 -

The Court of Appeal’s decision regarding the right to jurj trial under
Health and Safety Code section 1278.5 also warrants this Court’s review,
so the Court may settle an important question of law. |

With regard to Rule 8.500, subd. (b), again, because Plaintiff had an

adequate remedy at law, the Court of Appeal lacked jurisdiction to reach



this issue. Separately, this Court’s ruling on the availability of the right to
jury trial will settle an important question of law. The Court of Appeal
itself recognized this issue’s importance. See Shaw, 229 Cal. App. 4th at
19, Slip Op., at p. 7 (“We are concerned . . . with a novel question of
statutory interpretation, which is a fnatter of interest to all plaintiffs Who
may bring suit under Health and Safety Code section 1278.57).

The Court below should have denied the Petition on the merits.
Relying on a 2007 amendment to section 1278.5 and its ambiguous
legislative history, the Court 6f Appeal held that section 1278.5 sounds in
law rather than equity, affording Plaintiff a jury trial. A claim under
- section 1278.5 is a claim for restitution. The statute’s text, legislative
history, and even its placement within the Health and Safety Code’s
regulatory provisions, demonstrate the law vests the “cours,” not a jury,
with significant discretion to award equitable relief.

The healthcare economy in California is, in a word: immense. The
statute applies to hundreds of thousands of California doctors, nurses and
other healthcare workers, who work at hundreds of acute-care healthcare
facilities throughout the state. The statute also protects hospital patients
from retaliation for reporting patient care issues.

Finally, this statute and its legislative history are not émodel of
clarity. The bench and bar will benefit from this Court’s guidance on the
right to jury trial under section 1278.5.

In sum, this Court should grant the instant Petition for Review.



II1.
DISCUSSION

The instant Petition warrants this Court’s review on the following
grounds. See Cal. R. Ct. 8.500, subd. (b), 8.504, subd. (b)(2).

A. This Court Should Grant Review Because the Court of Appeal
Acted in Excess of Its Jurisdiction by Overruling Real Parties’
Demurrer to the Petition for Writ of Mandate

This Court will review a decision of the Court of Appeal when the
lower court lacks jurisdiction. Cal. R. Ct. 8.500, subd. (b)(2). The Court of
Appeal exceeded its jurisdiction by deciding the writ on its merits, contrary
to this Court’s rulings.

In Auto Equity Sales v. Superior Court (1962) 57 Cal. 2d 450, this
Court held: “the appellate department of the superior court exceeded its
Jurisdiction,’ as that term is used in connection with the writ of certiorari,
in refusing to follow a rule established by é court of superior jurisdiction”
Id. atp. 455 (emphaéis added). That is because “all tribunals exercising
inferior jurisdiction are required to-follow decisions of courts exercising
superior jurisdiction.” Id. . Auto Equity Salés equally applies to the Court
of Appeal, which must follow this Court’s decisions. See McClung v. |
Employment Development Dept. (2004) 34 Cal. 4th 467, 473.

This Court has twice held that a writ of mandate is not available to
parties claiming denial of a jury trial. Here is what this Court wrote in
Nessbit v. Superior Court:

This court and the District Court of Appeal have
squarely held in numerous civil and criminal
actions and proceedings not amounting to a
felony that mandate is not the proper remedy to
test the right to a jury trial. That is a question of
law which the superior court has jurisdiction to
hear and determine, and if error has been or
shall be committed in determining that question,



the petitioner has a sufficient remedy in the
ordinary course of law by appeal.

Nessbit v. Superior Court of Alameda County ('1‘93 1)214 Cal. 1,7
(emphasis added). This Court in Nessbit relied on an earlier decision in
Donohue v. Superior Court (1892) 93 Cal. 252, from which the above

| language is quoted. Id. at p. 253.

Here, Real Parties, in their Demurrer to Shaw’s Petition for Writ of
Mandate, cited both of these decisions to the Court of Appeal. The Court of
Appeal acknowledged Nessbit, but stated that this Court in Nessbit “did not
conclude thaf no case in which a jury trial was denied would ever be
appropriate for writ review.” Shaw, 229 Cal. App. 4th at 19, Slip Op. at’
p.7.

This Court holdings should not have to be so categorical to be
followed. Nessbit’s holding is concise and plainly precludes writ review.
Where, as here, a litigant may appeal a superior court’s allegedly erroneous
ruling after trial, that litigant has an adequate remedy at law, ordinarily
precluding issuance of the writ. See Code Civ. Proc. § 1086 (“The writ
must be issued in all cases where there is not a plain, speedy, and adequate
remedy, in the ordinary course of law.”). The denial of a jury trial is
reviewable on appeal. Nessbit, 214 Cal. at 7; Martin v. County of L.A.
(1996) 51 Cal. App. 4th 688, 698 (1996). And this Court held that because
denial of a jufy trial is appealable, a writ should not issue. Nessbit, 214
Cal. at 7 (“if error has been or shall be committed in determining that
question, the petitioner has a sufficient remedy in the ordinary course of
law by appeal.”). o

Nessbit, therefore, simply follows to the géneral rule that the right to
appeal is an adequate remedy at law, Which typically precludes writ relief.

See Andrews v. Police Court of Stockton (1943) 21 Cal. 2d 479, 480 ("The

" writ of mandate will not issue solely to serve the purpose of a writ of



review in order to pass upon claimed errors which are properly reviewable
by means of an appeal." (quoting Petaluma etc. District v. Superior Court,
(1924) 194 Cal. 183, 184.).)

Instead, the Court below decided to follow Byram v. Superior Court
(1977) 74 Cal. App. 3d 648. In Byram, the court considered whether the
plaintiff had waived his right to a jury trial by failing to deposit jury fees,
not whether a statute afforded him a right to jury trial. After the superior
court denied relief, he sought a writ from the Court of Appeal. Without
citing or distinguishing Donohue or Nessbit, the Court of Appeal in Byram

| simply stated: “A writ of mandate is a proper remedy to secure the right to
a jury trial.” Id at 654.

That holding plainly contradicts this Court’s decisions discussed
above, in which this Court held exactly the opposite. The Court of Appeal
in the instant case was not bound by Byram in any respect. See Sarti v. Salt
Creek Ltd. (2008) 167 Cal. App. 4th 1187, 1193 (no “horizontal stare
decisis” among the courts of appeal). Therefore, the Court below acted in
excess of its jurisdiction by following Byram and overruling the Demurrer. |

B. This Court’s Review is Warranted to Secure Uniformity of Law
Among the Courts of Appeal Regarding Whether Writ Review
of Jury Trial Denials Is Available

This Court will grant review where, as here, there is divisidn among
the Courts of Appeal. Following this Court’s decision in Donohue, the
Courts of Appeal issued published opinions denying writ petitions seeking
to overturn orders denying jury trials. Widney v. Superior Court of Los
Angeles County (1927) 84 Cal. App. 498, 499; Mechler v. Superior Court
of Alameda County (1927), 85 Cal. App. 353, 354. There is no way of
knowing how many writ petitions have been summarily denied under
Donohue and Nessbit. That is because the Courts of Appeal deny (without

opinion) the vast majority ‘Qf petitions for writ relief. See Judicial Council



of California, 2014 Court Statistics Report, p. 31 (about 1900 original
jurisdiction petitions filed in civil cases per year), p. 33 (nearly all denied
without opinion) (available on the internet at
http://www.courts.ca.gov/documents/20 1 4-Court-Statistics-Report.pdf,

visited Sept. 21, 2014).
On the other side of the split, the Court below held that writ review

is appropriate, and it relied on Byram. Moreover, research discloses several
other courts that have issued writs without citing or distinguishing Nessbit,
Donohue, Mechler or Widney. See, e.g., Johnson-Stovall v. Superior Court
(1993) 17 Cal. App. 4th 808, 812; Winston v. Superior Courf (1987) 196
Cal. App. 3d 600, 603 {“When a trial court has abused its discretion in
denying relief from a waiver of jury trial, a writ of mandate prior to the trial
is the proper remedy.”).

Thus, there is a split among the Courts of Appeal, providing another
- ground for this Court’s review. See Fahlen v. Sutter Central Valley
Hospitals (2014) 58 Cal. 4th 655, 660 (“We granted defendants' petit/ion for
review for the sole purpose of resolving the conflict.”); City of Los Angeles
v. County of Kern (2014) 59 Cal. 4th 618, 624 (“We took review to resolve
the split.”).

C. This Court’s Review Is Warranted to Address Whether Health
and Safety Code Section 1278.5 Sounds in Law or Equity

1. This Case Presents Important Questions of First Impression
Regarding the Interpretation of Health and Safety Code
Section 1278.5, a Highly Significant Healthcare and
Employment-Law Statute

Whether a statute confers a right to a jury trial presents an
“important question” of law, the type for which this Court grants review per
- Cal. R. Ct. 8.500, subd. (b)(1). See, e.g., People v. One 1941 Chevrolet
Coupe (1951) 37 Cal. 2d 283, 285 (whether law confers right to trial by

jury presents an important q.uesvtion of law).



This Court also will review questions of first impression, such as the
one the instant case presents. See, e.g., Today's Fresh Start, Inc. v. Los
Angeles County Office of Education (2013) 57 Cal. 4th 197, 211 (“We
granted review to resolve important quéétions of first impression
concerning the constitutionality of section 47607's charter revocation
procedures.”); County of Los Angeles v. Los Angeles County Employee
Relations Com. (2013) 56 Cal. 4th 905, 911-912. (“Whether the right to
privacy under article I, section 1 of the California Constitution prohibits
disclosure is a question of first impression.”).

The availability of a jury trial under section 1278.5 is an important

| question of first impression. As the Court below noted: “We are concerned
... with a novel question of statutory interpretation, which is a matter of
interest to all plaintiffs who may bring suit under Health and Safety Code
section 1278.5” Shaw, 229 Cal. App. 4th at 19, Slip Op. at p.7. |

To help ensure quality patient care, section 1278.5 confers whistle-
blower protection upon non-employee doctors and patients, as well as
health care employees, and even administrative employees who work in
acute care hospitals. See id; see also Health and Saf. Code § 1278.5, subd.
(a) (Legislative declaration of policy). According to the California Hospital
Association, California hospitals and health care systems employ “more

than half a million people.” See California Hospital Association, Human

Resources, (http://www.calhospital.org/human-resources) (visited Sept. 22,
2014). There are some 393 acute-care hospitals in California. See |
California Healthcare Foundation, California Health Care Almanac, p. 3

(available on the internet at http://tinyurl.com/k5f9me5 (visited Sept. 22,

2014). These hospitals have over 80,000 licensed beds. /d. at p. 13.
‘The Legislative Analyst’s Office estimates that health care
expenditures amounted to about 12% of the state’s gross domestic product

as of 2009, the most recent data contained in its latest analysis. See

-10-



Legislative Analyst, Cal Facts (Jan. 2013) at p. 47 (available on the internet
at http://www .lao.ca.gov/reports/2013/calfacts/calfacts 010213.pdf (visited
Sept. 22, 2014).

In short, section 1278.5 confers whistle-blower protection upon a

broad segment of a critical portion of this state’s economy. Therefore, the
interpretation of this statute is a matter worthy of this Court’s review.

2. This Case Presents Important Questions of Law Regarding
How Courts Determine Whether a Jury Trial Is Available

As this Court has explained, “the state constitutional fight to a jury
trial ‘is the right as it existed at common law in 1850, when the
Constitution was first adopted, “and what that right is, 1s a purely historical
question, a fact which is to be ascertained like any other social, political or
legal fact.”” Franchise Tax Bd. v. Superior Court (2010) 51 Cal. 4th 1006,
1010 (citations omitted).? The Court continued, quoting from several prior

decisions:

“As a general proposition, ‘[TThe jury trial is a
matter of right in a civil action at law, but not in
equity.’ [Citations.]” . . .. “[I]f the action is
essentially one in equity and the relief sought

- “depends upon the application of equitable
doctrines,’ the parties are not entitled to a jury
trial.” And “if a proceeding otherwise
identifiable in some sense as a ‘civil action at
law’ did not entail a right to jury trial under the
common law of 1850, then the modern
California counterpart of that proceeding will

2 Although this Court in Franchise Tax Bd. granted review of a writ, the |
issue was whether the trial court erred by refusing to strike a jury demand,
not whether the court erred by ruling against a jury trial. Moreover, the
Court did not consider whether writ relief was appropriate, presumably
because the parties did not address the issue. See Ginns v. Savage (1964) 61
Cal. 2d 520, 524 (an opinion is not authority for a legal proposition not
addressed by the court). _

- 11 -



not entail a constitutional right to trial by jury.
[Citations.]”
]bid. (internal citations omitted).

“It is a general proposition, not an absolute rule, that the right to a
jury trial attaches when the ‘gist’ of the action is legal.” /d. at 1011. Thusl,
“the court is not bound by the form of the action but rather by the nature of*
the rights involved and the facts of the particular case—the gist of the
action.” Id. at 1010-11.

The Court below’s analysis raises important questions of law about
how to determine the “gist” of an action. First, the Court rejected Real
Parties’ argument that the statute’s remedy “reimbursement of ... legal
costs” is an equitable, restitutionary remedy. The Court stated that the
attorney’s fees language, differing from the usual statutory language (e.g.,
“reasonable attoiney’s fees,”), was irrelevant to the analysis. Shaw, 229
Cal. App. 4™ at p.17 n.5, Slip Op. at p.4. The language “reimbursement ...
of legal costs™ is directly relevant to the statute’s restitutionary character.

This part of the Court below’s ruling is inconsistent with the
standards courts apply to determine the “gist” of an action. Courts consider
the remedies Vthat a statute authorizes to determine the gist. See DiPirro v.
Bondo Corp. (2007) 153 Cal. App. 4th 150, 180 (“we look to the essence of
the rights conferred and the relief sought . . . .”(emphasis added).). By
declining to consider the statutory remedy of “reimbursement” of legal
costs, the Court did not give adequate consideration to the statutory
language. |

Second, the Court below noted that the pre-amendment version of
section 1278.5 conferred only equitable remedies. Shaw, 229 Cal. App. 4%
at p. 21 (the pre-amendment remedies “appear to be equitable only.”). The
Court then held that a 2007 amendment to the statute, adding “any remedy

deemed warranted by the court pursuant to this chapter or any other

_12 -



applicable provision of statutory or common law,” is a remedy at law. See
Shaw, 229 Cal. App. 4th at 20, Slip Op. at p. 14 (quoting Health and Saf.
Code § 1278.5, subd. (g) (emphasis added),). .

The 2007 amendment to subdivision (g) did not create legal
remedies for fwo reasons: One, as the trial court found, Shaw, 229 Cal.
App. 4th at p. 21, n.11, Slip Op. at p. 4 & n.6, the Legislature vested the
court with the power to fashion remedies. That is the essence of the court’s
power to sit as a chancellor in equity. “A court of equity may exercise its
full range of powers ‘in order to accomplish complete justice between the
parties, restoring if necessary the status quo ante as nearly as may be
achieved.”” Fletcher v. Sec. Pac. Nat'l Bank (1979) 23 Cal. 3d 442,452 .
Two, the Court of Appeal did not follow the maxims of statutory
construction. Where, as here, a statute prescribes a list of specific remedies,
courts apply the canons of statutory constructién “ejusdem generis,”
“‘expressio unius est exclusio alterius,” and “noscitur a sociis,” to more
general language. See, e.g., Dyna-Med, Inc. v. Fair Employment &
Housing Com. (1987) 43 Cal. 3d 1379, 1390-1391. See also Civ. Code
§ 3534 (“Particular expressions qualify those which are general.”); Harris
v. Capital Growth Investors XIV (1991) 52 Cal. 3d 1142, 1160 (construing
Unruh Civil Rights Act and relying on same canons of statutory
construction), overruled on other grounds, Munson v. Del Taco, Inc. (2009)
46 Cal. 4th 661, 664.

Third, this Court of Appeal disregarded Real Parties’ citation to
numerous, analogous whistle-blower type claims to establish the “gist” of a
section 1278.5 claim. Shaw, 229 Cal. App. 4th at p. 25, n. 14, Slip Op. at p.
17. Courts have ruled that anti-retaliation laws are equitable and
restitutionary in nature, and that no jury trial is afforded unless the
legislature so provides. To determine the “gist” of a claim, it should be

relevant to consider that a jury trial is not available under other

- 13-



whistleblower statutes. By accepting review, this Court may clarify the
role that analogous statutes play in determining the “gist” of an action as

equitable.

IV
CONCLUSION

In sum, this Court should grant the Petition for Review and reverse

the judgment of the Court of Appeal.

Dated: Septembgﬁ, 2014 Respectfully submitted,

SHAW VALENZA LLP
300 Montgomery Street, Suite 788
San Francisco, CA, 94104
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Health and Safety Code section 1278.5 prohibits a health facility from retaliating
against any of its employeeé for complaining about the quality of care or services
provided by the facility. The statute further provides that an employee who has been
| impropérly retaliated against “shall be entitled to reinstatement, reimbursement for lost
wages and work benefits caused by the acts of the employer, and the legal costs |
associated with pursuing the case, or to any remedy deemed warranted by the court
pursuant to this chapter or any other applicable provision of statutory or common law.”
(Health & Saf. Code, § 1278.5, subd. (g).) The question presented by the instant writ
petition is whether a former employee of é health facility, alleging improper retaliation,
has a right to a jury trial for her action seeking money damages under this statute. We
conclude that she does, and therefore grant the employee’s petition for wrﬁ of mandate.

FACT UAL AND PROCEDURAL BA CKGROUND

Petitioner Deborah Shaw brought suit against her former employers,. THC —
Orange County, Inc. dba Kindred Hospital — Los Angeles,’ Kindred Healthcare
Operating, Inc.; Kindred Hospitals West, LLC; and Kindred Healthcére, Inc.
(collectively, Kindred).? The operative complaint is the first amended complaint. Shaw
alleges that, during her employment, she complained to defendants about conditions of

the facilities that affected the quality of care and services provided. Specifically, Shaw

! This defendant was named in Shaw’s complaint as THC — Orange County, Inc.
In its answer, it asserted that THC — Orange County, Inc. dba Kindred Hospital ~
Los Angeles was its correct name.

2 Shaw also named an individual defendaﬁt, Jeffrey Sopko. The record indicates
that he was dismissed on demurrer. '




complained that Kindred “was employing as health care professionals iﬁdividuals that
were not licensed and or certified. [Shaw] also complained to [Kindred] that [Kindred]
employed health care professiénals who had not properly completed their
competencies.” In alleged retaliation for Shaw’s complaints, Kiﬁdred took adverse
employment actions against Shaw, including her ultimate termination.

Shaw’s complaint pleaded two causes of action, one for violation of Health and
Safety Code section 1278.5 and one for wrongful termination in violation of public
policy. With respect to her cause of action under Health and Safety Code
section 1278.5,” Shaw alleged that she has suffered “past and future monetary los[s]es,
Joss of benefits, emotional damages, and physical injury.” Shaw sought the following
relief: compensatory and emotional distress damages; lost salary (front and back pay,
bonuses, and benefits); punitive damages; prejudgment interest; attorney fees; statutory
civil penalties; and costs. Shaw did not seek reinstatement.

Kindred answered and the case ultimately proceeded to trial. Immediately prior
to trial, the court requested briefmg on Shaw’s right to a jury trial under Health and

Safety Code section 1278.5.* Shaw took the position that she was entitled to a jury trial

’ The trial court concluded that Shaw was entitled to a jury trial on her cause of
action for wrongful termination in violation of public policy. The parties do not contest
that ruling; the only issue before us is whether Shaw is entitled to a jury trial on her
cause of action for violation of Health and Safety Code section 1278.5. As a result, we
focus the remainder of our discussion solely on that cause of action.

) On March 4, 2014, the case was transferred to a new judge for trial. It appears
that, on March 35, 2014, the court asked the parties to brief the issue of whether Shaw
was entitled to a jury trial. Briefs were filed the next day.




because the statute prqvided for lost wages and attorney fees,” both of which were legél
remedies. Kindred took the position that a claim for reimbursement of lost wageﬁ is
a claim for restitution, which sounds in equity.

A hearing was held. The parties discussed each phrase in the statute providing
for a remedy, and gfgued over whether the statute provided for legal, as opposed to
equitable, relief. As we shall discuss, we find the statutory language providing for “any
remedy deemed warranted by the court pursuant to this chapter or any other applicable
provision of statutory or common law” to be key to the resolution of this issue. At the
hearing, the court noted that this language delegates the selection of a remedy to the
court, and also concluded that the language was so broad that it was not appropriate for

a jury to make the determination.’

> Atthe hearing on Shaw’s entitlement to a jury trial, the trial court concluded that
whether the statute did, in fact, provide for attorney fees was an issue that was not
relevant to the issue of whether the cause of action would proceed before a jury. The
court reasoned that if attorney fees were recoverable, they would be recovered post-trial
as costs. Shaw apparently agreed; in her writ petition, she does not in any way base her
argument for a jury trial on any purported right to obtain attorney fees. Nonetheless,
Kindred’s return appears to address the issue of whether attorney fees are recoverable in
an action under Health and Safety Code section 1278.5. We agree with the trial court;
whether the statute provides for attorney fees has no impact on whether Shaw is entitled
to a jury trial. The issue of attorney fees is simply not relevant to the issue before us.

§ Kindred agreed with the court, arguing that this provision “is a typical équity
provision because equity allows the Court to fashion almost any remedy that will fulfill

the purposes of equity.”




The court concluded that the statutory cause of action was purely equitable, and
therefore denied Shaw’s request for a jury trial.” The court stayed the matter for five
days to enable Shaw to file a petition for writ of mandate. The court further certified,
pursuant to Code of Civil Procedure section 166.1, that it believed * ‘that there is
a controlling question of law as to which there are substantial gréunds for difference of
opinion, appellate resolution of which may materially advance the conclusion of the
litigation.”

Shaw filed a petition for writ of mandate challenging the denial of a jury trial.
We issued an order to show cause. Kindred filed a return and a demurrer, in which it
argued that the matter was not appropriate for writ relief. We now grant Shaw’s
petition.

ISSUES PRESENTED

First, we cénsider Kindred’s demurrer to the petition, and conclude that the
denial of a jﬁry trialr'm this case is a proper matter for writ relief. Second, we turn to the
merits and consider whether Health and Safety Code section 1278.5 provides fofya jury
trial. We conclude that the statutory language and legislative histofy of the statute
reflect an intent to permit a jury trial. Moreover, even apart from this evidence of

legislative intent, we conclude that a jury trial is appropriate as the gist of Shaw’s cause

of action sounds in law rather than equity.

’ The court ruled that it would hear the statutory cause of action concurrently with
- the jury trial on the cause of action for wrongful termination in violation of public

policy.



DISCUSSION

L. | Writ Relief Is Appropriate

Relying on Nessbit v.. Supe);ior Court (1931) 214 Cal. 1 (Nessbit), Kindred
argues that the denial of a jury trial is an inappropriate 1ﬁatter for writ relief. In Nessbit,
the California Supreme Court stated, “This court and the District Court of Appeal have
squafely held in numerous civil and criminal actions and proceedings not amounting to
a felony that mandate is not the proper remedy to test the right toa jury trial. That is
a question of law which the superior court has jurisdiction to hear and determine, and if
error has been or shall be committed in determining that question, the petitioner has
a sufficient remedy in the ordinary course of law by appeal.” (/d. atp. 7.)

Althougil Nessbit has not been reversed, subsequent appellate authority has taken
an apparently. contrary position. In Byram v. Superior Court (1977) 74 Cal.App.3d 648,
654 (Byram), the Third District Court of Appeal held, “A writ of mandate is a proper
remedy to secure the right to a jury trial. [Citation.] . .. [E]ven if [the appellant] could
[obtain] reversal of the judgment [after a bench trial], such a procedure would be
inefficient and time consuming.” |

Kindred acknowledges that Byram appears to coﬁﬂict with Néssbir, and argues
that, as an intermediate appellate court, we are bound to follow the Supreme Codrt’s
decision in Nessbit. However, we conclude that the opinions can be harmonized.
Nessbit acknowledged that mandate is appropriate when there is no plain, speedy, or
adequate remedy in the ordinary course of law. (Nessbir, supra, 214 Cal. atp. 9.) The

Supreme Court further noted that it had “frequently exercised this power in cases in |



which matters of great public interest are involved and in cases in which great and
irreparable injury Would'res'ult if the case was relegated to the ordinary course provided
by law.” (Ibid) It concluded, however, that the case before it was not such a case. It
did not conclude that 7o case in'which a jury trial was denied would ever be appropriate
for writ review.

We conclude that the instant case is appropriafe for writ review. We are
concerned not with a routine application of established law to the facts of a particular
case, but with a novel question of statutory interpretation, which is a matter of interest
to all plaintiffs who may bring suit under Health and Safety Code section 1278.5.
Moreover, the tﬁal court certified that iﬁmediate resolution of the question “may
materially advance the conclusion of the litigation.” We therefore overrule Kindred’s
demurrer to the writ petition, and proceed to resolve the petition on its merits.

2. The Right to a Jury Trial

Most cases involving a party’s assertion of aright to a jﬁry trial are based on the’
guarantee of a jury trial as set forth in article I, section 16 of the California Constituﬁ on.
However, sometimes it is aséerted that ‘a statute grants the pértiés the right to a jury trial

‘on claims asserted pursuant to that statute. In this case, we first consider the statute,

then turn to the constitutional grant.

a. The Language and Legislative History of Health and Safety Code
Section 1278.5

“Our duty, where a claim is made that a statute grants the right to a jury trial, is

to determine the legislative intent so as to effectuate the purpose of the statute.




[Citation.]” (Widson v. International Harvester Co. (1984) 153 Cal.App.3d 45, 56,
superseded by statute on another ground.) We look at both the statuto;y language and
the legi‘slative history. (/bid.)

Health and Safety Code section 1278.5 provides protection for ﬁealth care
whistleblowers. Subdivision (a) of that section explains: “The Legislature finds and
declares that it is the public policy of the State of California to encourage patients,
nurses, members of the medical staff, and other health care workers to notify
government entities of suspected unsafe patient care and conditions. The Legislature
encourages this reporting iﬁ order to protect patients and in order to assist those
accreditatién and government entities charged with ensuring that health care is safe.
The Legislature finds and declares that whistleblower protections apply primarily to
issues relating to the care, services, and conditions of a facility and are not intended to
conflict with existing provisions in state and federal law relating to employee and
employer relatiéns.” The statute goes on to provide that “[n]o health facility shall
discriminate or retaliate, in any manner, agains.t any patient, employee, member of the
medical staff, or any othér health care worker of the health facility because that person”
has done any protected act, including complaining to the facﬂity regarding the quality of
care, services or conditions at the facility. (Health & Saf. Code, § 1278.5, subd. (b)(1).)

The statute provides for a civil penalty, to be recovered administratively.® (Health &

Saf. Code, § 1278.5, subd. (b)(3).)

X Tt further provides that a willful violation is 2 misdemeanor, punishable by a fine.
(Health & Saf. Code, § 1278.5, subd. (£).) »




In addition, the statute provides for a civil action by a wronged employee, health
care worker, or member of the medical staff. As to an employee, the statute provides: 7
“An émp loyee who has been discriminated against in employment pursuant to this
section shall be entitled to reinstatement, reimbursement for lost wages and Work
benefits caused by the acts of the emplo?er, and the legal costs associated with pursuing
the case, Or to any remedy deemed warranted by the court pursuant to this chapter or
any other applicable provision of statutory or common Jaw.” (Health & Saf. Code,
§ 1278.5, subd. (g).)
We must determine whether the legislature’s intent in eﬁacting this language was
“to provide for a jury trial. If the language providedl only for “reinstatement,
reimbursement for lost wages and work benefits caused by the acts of the employer, and
the legal costs associated with pursuing the case,” an argument could be made that these
remedies were only equitable, and did not provide a jury trial right. (See, e.g.,
Dyna-Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3d 1379, 1387
[reinstatement with back pay is a Whélly equitable remedy].) But the statutory language
goes on to provide for “any remedy deemed warranted by the court pursuant to this |
chapter or any other applicéble provision of statutory or common law.” Kindred asks us
to interpret this phrase as a simi)le codification of the principle that a court sitting in
equity has the power to provide extraordinary relief. (Martinv. County of Los Angeles

(1996) 51 Cal.App.4th 688, 696.) Yet the statutory language goes beyond equitable

’ Similar, but not identical, relief is provided for wronged health care workers and
members of the medical staff. (Health & Saf. Code, § 1278.5, subd. (g).)




powers, allowing the court to providé any remedy under any “applicable provision of
statutory or common law.” Statﬁtory remedies are not equitable; many, if not all,
common law remedies are also not equitable.'® Thus, the statutory language allows for
legal as well as equitable remedies, giving rise to the. inference that a jury trial was
.contemplated by the legislature.11

The legislative history confirms this interpretation of the statutory language.
When Government Code section 1278.5 was originally enacted, in 1999, the “or to any
remedy deemed warranted by the court pursuant to this chapter or any other applicabie
provision of statutory or common law” language was not present. Instead, former
subdivision (g) provided only: “An employee who has been discriminated against in
employment pursuant to this section éhall be entitled to reinstatement, reimbursement
for lost wages and work benefits caused by the acts of the employer, and the legal costs
associated with pursuing the case.” As noted above, these remedies appear to be

equitable only. The language expanding the remedies was added by a 2007 amendment

to the statute. (Stats. 2007, ch. 683, § 1.)

10 Black’s Law Dictionary (9th ed. 2009) provides multiple definitions of the term
“common law.” While the term may mean “[t]he body of law derived from judicial
decisions, rather than from statutes or constitutions,” it can also mean, in reference to
American common law, “[t]he body of law deriving from law courts as opposed to

those sitting in equity.” -

n The trial court had reasoned that, since the statutory language provides that the
remedy is to be chosen “by the court,” this is not a determination left to a jury. The
result does not follow. The court is to select the appropriate remedy, but if the remedy
is legal rather than equitable, the court should properly instruct the jury on the factual
determinations the jury must make in order to award that remedy.

10




As originaﬂy proposed, the 2007 amendment did not broaden the remedies.
(Assem. Bill No. 632 (2007-2008 Reg. Sess.) § 1, as introduced.) Prior to the
2007 amendinent, the statute protected only employees of health facilities, not health
care workers and members of the facilities’ medical staffs (physicians). The initial
purpose of the 2007 améndment was to extend the statute’s protection to health care
workers and members of thé medical staffs, who might not be employees of the health
facilities. The question arose as to whether extending the protections to those categories
of individuals required extending the remedies. A bill analysis prepared by the Senate
Judiciary Committee raised the question in the following language: “Current 1278.5 in
fact enumerates various remedies for an employee who has been discriminated or
retaliated against: reinstatement, reimbursement for lost wages and work benefits
caﬁsed by the employer’s actions, and legal costs associated with pursuing the
whistleblower’s case under the statute. Because the physician and medical staff are
most likely not employees of a hospital, the remedies available to them could be enﬁrely
different, depending on the retaliatory action that was taken. [f] According to the
[California Medical Association], examples of actions a hospital can take to suppress
physician-whistleblowers or to retaliate against them are: (1) underwriting the salary
and/or practice expenses of a competing physician; (2) establishing a medical care
foundation and supporting its physicians with hospital funds; (3) recruiting competing
physicians to the community in the absence of a community deficit for that specialty;
(4) establishing a mediéal practice administrative service company for selected

physicians and charging below market rates so that the doctor keeps a higher percentage

11



of the collections and gains a competitive advantage; (5) buying the medical building
with the physician’s office and refusing to renew the physician’s lease; (6) inducing
primary care physicians to refer patients to the hospital outbatient facility for tests,
bypassing the specialist’s office-based teéting (e.g., imaging and cardiac tests);

(7) providing special scheduﬁng pri_orities for hospital facilities; (8) underwriting certain
physicians and empowering them with control or influence over the peer review
process; (9) developing investment ﬁartnerships with selected physicians (surgery
center, MRI center) that provide lucrative annual returns on investment (e.g., 50%
return on investment (ROI) annually); and (10) providing special equipment leasing
arrangements for selected physicians with above market ROI. [§] AB 632 however
would provide only the following remedies to a physician who was discriminated or
retaliated against: reinstatement (of priyileges?), reimbursement for lost income
resulting from ény change in the terms ofr] conditions of his or her privileges caused by
the health facility’s acts or acts of any other facility owned or operated by the entity,
and the legal costs of pursuing the case. [{] It would seem ﬂ'lat none of these femedies
would give adequate redress to a physician Who suffered any of the retaliatory acts
named above. []] SHOULD THERE BE A CATCH-ALL PROVISION F OR

A COURT TO FASHION WHATEVER REMEDY WOULD FIT THE
RETALIATORY ACT?” (Sen. Com. on Judiciary, Analysis of Assem. Bill 632
(2007-2008 Reg. Sess.) as amended June 6, 2007, pp. 8-9.) The analysis further

questioned whether the bill should be amended to provide similar additional remedies

for other health care workers as well.: (Id. atp. 9.) '

12




Such language was, in fact, added to the bill in a July 17, 2007 amendment. This
language provided that a wrongéd employee was entitled to “any remedy deemed
warranted by the court pursuant to this chapter or any other applicable provision of
statutory or common law.”** (Assem. Bill No. 632 (2007-2008 Reg. Sess.) § 1, as
amended July 17, 2007.) A subsequent bill analysis explained that this amendment
“[s]pecifies] that, for damages to any employee, health care worker, or member of the
medical staff who has been discriminated or retaliated against, he or she is entitled to
any remedy deemed warranted by the court in lieu of reinstatement, reimbursement for
lost wages and work benefits, and legal costs.” (Bill Analysis, Concurrence in Senate
Amendments on Assem. Bill 632 (2(507-2008 Reg. Sess.) as amended Seiatember 5,
2007, p. 1.)

Itis apparent,-, from this legislative history, that the language at issue was added
to Health and Safety Code section 1278.5 th greatly broaden the scope of the remedies
available to wrongéd' employees, health care workers, and medical staff members. It
can be inferred that the legislature intended to give courts the discretion to fashion
remedies for all of the methods of retaliation raised by the California Medical
Association and discussed in the Senate Judiciary Corﬁmiﬁee’s bill analysis. While
some of the methods of retaliation might be resolved with equitable remedies (e.g., if
the health facility buys the medical building with the physician’s office and refuses to

renew the physician’s lease, an order directing the health facility to renew the lease may

1 That same phrase was also added to the language of the bill discussing the
remedies available to wronged health care workers and members of the medical staff.
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be an appropriate remedy), other méthods of retaliation involve undermining the
physician’s practice by underwriting competitors, and can only be remedied by an
award of monetary damages. Indeed, it is impossible to look at the wide range of
methods of retaliation discussed in the Senate Judiciary Committee’s bill analysis and
conclude that the legislature did not intend to grant courts the discretion to award
remedies at law.

In short, the statutory language and its legislative history greatly expanded the
remedies available under Health and Safety Code section 1278.5, subdivision (g), from
equitable remedies to remedies available in law and equity. As such, the statﬁte
provides for a jury trial on legal issues.

b. The Historical Analysis and Remedy Sought

Our result is confirmed by an analysis under the constitutional right to a jury.
trial. « “The California Constitution guarantees the right to a jury trial in a civil action at
law.” [Citation.] Pursuant to article [, section 16 of the California Constitution, trial by
jury is ¢ “an inviolate right,” * © “a basic and fﬁndamental part of our system of
jurisprudence. . .. As such, it should be zealously guarded by the courts . ... In case of

doubt fherefore, the issue should be resolved in favor of preserving a litigant’s right to

B “Where a ‘mixed bag’ of legal and equitable claims is presented in a case, a court
trial of the equitable claims first may obviate the necessity of a jury trial on the legal
claims, but otherwise the plaintiff cannot be denied the right to a jury trial on the legal
causes of action. [Citations.] If ‘there are equitable and legal remedies sought in the
same action, the parties are entitled to have a jury determine the legal issues unless the
trial court’s initial determination of the equitable issues is also dispositive of the legal
issues, leaving nothing to be tried by a jury.” [Citation.]” (DiPirro v. Bondo Corp.
(2007) 153 Cal.App.4th 150, 185.) ' '
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trial by jury.” [Citation.]” [Citations.]” (DiPirro v. Bondo Corp., supra,
153 Cal.App.4th at p. 176.) |

“ “The right to a jury trial is guaranteed by our Constitution. [Citation.] We have
long acknowledged that the right so guaranteed, however, is the right as it existed at -
common law in 1850, when the Constitution was first adopted, “and what that right is, is
a purely historical question, a fact wﬁioh is to be ascertained like any other social,
political or legal fact.” [Citations.] As a general proposition, “[T]he jury trial is
a matter of right in a civil action at law, but not in equity.” [Citations.]’ ” (Martin v.
County of Los Angeles, supra, 51 Cal.App.4th at p. 694.)

o “If the action has to deal with ordinary common-law rights cognizable in
courts of law, it is to that extent an action at law. In determining whether the action was
one friable by a jury at common law, the court is not bound by the fofm of the action but
rather by the nature of the rights involved and the facts of the particular case—the gist
of the action. A jury trial must be granted where the gist of the action is legal, where
the action is in reality éognizable at law.” > [Citation.] On the other hand, if the action
is essentially one in equity and the relief sought ‘depends upon the application of
equitable doctrines,’ the parties are not entitled to a jury trial.” [Citation.]’ [Citations.]”
(DiPirro v. Bondo Corp., supra, 153 Cal.App.4th at p. 179.)

“The form of relief sought in the complaint, although not wholly determinative,
is a reliable indicator of the ‘gist’ of the action. Thus, ‘Actions at law wusually seek
a money judgment for (iainages, while equitable actions seek some form of specific

relief and equity decrees are wsually in personam.’ [Citation.] The extraordinary

15



powers of equity authorize courts sitting in equity to provide extraordinary relief. An
equity court may, for example, order specific performance éf a contract, enjoin the
defendant from engaging in certain activities, partition real -property, or impose

a constructive trust on the defendant’s assets, all powers beyond the jurisdiction of
courts of law. Perhaps the most basic rule governing equity jurisdiction is that

‘... there is no right to equitable relief or an equitable remedy when there is an
adequate remedy at law.” [Citation.]” (Martinv. County of Los Angeles, supra,

51 Cal.App.4th at pp. 695-696.)

The proper analysis, under the constitutional right to jury trial, begins not with
the relief sought in the pleadings, but with the historical analysis. (DiPirro v. Bondo
Corp., supra, 153 Cal.App.4th at p. 179.) The fact that a particular statufe did not exist
in 1850 does not mean that there is no right to a jury trial under that statute. “ ‘[T]he
right to a jury trial does not entirely depend upon the existence of a particular right of
action in 1850. [Citation.] Rather, it exists when a current case is of the same “class”
or “nature” as one which existed in 1850.” [Citations.] ‘[TJhe fact that the particular
statute or offense was not in existence when th‘e Constitution was adopted is not
determinative; if the same type or class’ of action ‘called for a jury trial, the right is
carried over to the new statute.” [Citation.]”. ({/bid.)

“The right to trial by jury is not inapplicable to causes of action based on statutes,
but applies to actions enforcing statutory rights ‘if the statute creates legal rights and
remedies, enforceable in an action for damages in the ordinary courts of law.’ |

[Citation.] Where, as here, we are deciding if a jury trial is required and have been
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presented with a statutory scheme that was not known at common law in 1850, as with
any other action we look to the essence of the rights conferred and the relief sought——l

¢ “the ‘gist of the aétion.’ If the “gist’ is legal, as opposed to equitaﬁlg, we have
récogm'zed a right to jury trial. [Citations.]” [Citation.]’ [C_itation.]’; We thus first

¢ “compare thé statutory action to 18th-century actions brought in the courts of England
prior to the merger of the courts of law and equity.,” " and then ‘ “examine the remedy
sought and determine whether it is legal or equitable in nature.” > [Citation.]” (DiPirro
v. Bondo Corp., ‘Supra, 153 Cal.App.4th at p. 180.)

The parties agree that there was no statutory protection.for health facility
whistleblowers in 1850. We thus must consider the gist of the action brought, in order
to determine whether it is of the same type of action which was heard at law, rather than
equity, at that time.“ The remedies sought are relevant to, but not necessarily
determinative of, this ahalysis.

In this case, Shaw is not seeking reinstatement. Instead, because of Kindred’s
alleged statutory violation, Shaw allegedly suffered lost wages, emotional distress, and
physical injuries, for which she seeks monetary compensation. The gist of Sh;aw’s

action is the statutory violation; although it could also be viewed as an action for breach

1 Kindred compares Health and Safety Code section 1278.5 to other whistleblower
statutes, in state and federal law, and considers the remedies available in actions under
those statutes, in order to determine the gist of the action. As these statutes did not exist
in 1850, they are simply irrelevant to our analysis. Moreover, none of the statutes on -
which Kindred relies has similar language to the remedial provision in Health and
Safety Code section 1278.5 (compare Health & Saf. Code, § 1432; Lab. Code, § 132a;
42 U.S.C. § 2000e-3). They are therefore of no use in determining the intent of the |
legislature in enacting the language of Health and Safety Code section 1278.5.)
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of a term implied (by statute) into her employment contract, or an action for damages
for personal injufy. At common law, each of these classes of actions was triable by
jury. (Wegner et al., Cal. Practice Guide: Civil Trials and Evidence (The Rutter Gfoup
2013) 9 2:89, p. 2-18 [damages for violation of a statute]; id. at 2:84,Ip. 2-17 [damages
for breach of contract]; 7 Witkin, Cal. Proc. (5th ed. 2008) Trial, § 84,. p. 111 [damages
for personal injuries].) Thus, the historical analysis, includingvconsideration of the
remedy sought, confirms that Shaw’s Health and Safety Code section 1278.5 cause of

action is an action at law, rather than equity, for which she is entitled to a jury trial.
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DISPOSITION
Shaw’s petition for writ of mandate is granted. Let a writ issue directing the trial
court to vacate its order denying Shaw’s request for a jury trial on her Health and Safety
Code section 1278.5 cause of action, and to enter a new and different order granting the

request. Shaw is to recover her costs in connection with this writ petition.

CERTIFIED FOR PUBLICATION

CROSKEY, J.

WE CONCUR:

KLEIN, P. J.

ALDRICH, J.
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