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reversing the judgment of the Riverside Superior Court. A copy of the Court

of Appeal opinion is attached to this petition as Appendix A.  (Cal. Rules of

Court, rule 8.504(b)(4).) A petition for rehearing was filed, and denied on

May 23, 2018, with an order modifying the opinion with no change in

judgment.
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QUESTIONS PRESENTED

1. Where the victim’s time of death is a crucial issue in a murder case,

and where qualified time of death experts would have testified that the

victim was dead long before defendant could have committed the

murder, does a defense attorney render reasonably effective assistance

when the attorney fails to consult a qualified time of death expert, and

disregards the potential defense based solely on the attorney’s

personal belief that time of death defense is difficult to prove? 

2. Where the perpetrator would have necessarily had blood on their

clothing, does a defense attorney in a murder trial render reasonably

effective assistance when the attorney has no tactical reason for failing

to and fails to attempt to prove that the clothes defendant was wearing

the night of the murder had no blood on them?   

3. Whether a reviewing court may disregard uncontroverted “Strickland”

expert testimony which established defense counsel’s representation

fell below the standard required by the constitution and find defense

counsel rendered effective representation?

4. Whether, when defense counsel concedes there was no tactical

reasons for his failures and the Strickland expert testifies there is no

excusable tactical reason for defense counsel’s failures, the reviewing

court may invent theoretical tactical reasons  to excuse defense

counsel’s failures?
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NECESSITY FOR REVIEW

Pursuant to California Rules of Court, rule 8.500 (b)(1), this issue

merits review to settle an important question of law, specifically what conduct

constitutes reasonably effective representation of counsel in a murder case in

California. 

For long over a decade, petitioner has consistently maintained her

innocence of the second-degree murder of her live-in boyfriend, Oswaldo

Conde, who was bludgeoned to death.  There were no eyewitnesses to the

crime, no confession, no murder weapon was found, and there was

absolutely no forensic evidence tying petitioner to the crime, despite the

bloody crime scene.  The evidence against petitioner was entirely

circumstantial and problematic.  Jeff Dills, the prosecution’s star witness, and

the only person who contradicted petitioner’s time line regarding events, died

prior to trial.  The evidence was thin, at best and it took two jury trials to

obtain a conviction, with the first jury voting 9 to 3 in favor of acquittal. 

Although petitioner did not succeed on her direct appeal regarding the

sufficiency of the evidence to convict, the Ninth Circuit Court of Appeals was

moved to comment, “we might have entertained reasonable doubt if we were

the jury, or we might have found the evidence to be insufficient if we were

sitting as the reviewing court on direct appeal.”  (Long v. Johnson (9th Cir.

2013) 736 F.3d 891, 897.)  In a concurring opinion, one judge noted, “I have

grave doubts about whether the State has convicted the right person in this

case.  Those doubts stem from the fact that it would have been virtually

impossible for the defendant to commit the crime ...”  (Ibid.)  

10



Post conviction evidence established petitioner’s innocence and

proved petitioner’s trial counsel was prejudicially ineffective by his failure to

present several crucial aspects of available defense evidence.  On August 26,

2015,  this Court issued an Order to Show Cause on petitioner’s writ of

habeas corpus, and directed the superior court to hold a hearing on her

claims of ineffective assistance of counsel and innocence.  After the hearing,

the superior court granted the writ of habeas corpus and found trial counsel

prejudicially harmed petitioner when he failed to consult and present a

qualified time of death expert, and failed to prove that despite the

prosecution’s argument to the contrary, and despite it being an incredibly

bloody crime scene, petitioner had no blood on her person or her clothes,

and in fact had not changed her clothes that night.  

Despite the fact the trial court’s rulings were supported by substantial

evidence and prevailing legal authority, the prosecution appealed the grant of

petitioner’s writ and the Court of Appeal reversed the superior court’s

findings.  Review should be granted because the opinion contains erroneous

and inaccurate facts or factual representations and completely disregards

important evidence presented by petitioner in the proceedings below. More

importantly, the opinion fails to recognize the constitutional standard of care

for a criminal defense attorney in a murder case that was established through

the uncontroverted testimony of a Strickland expert and that defense counsel

admitted he acted below the standard of care and had no tactical reason for

doing so.  By disregarding the substantial evidence presented at the hearing

below, the Court of Appeal has erroneously reversed the decision and
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created a standard of care for defense attorneys in murder cases that is well

below what the constitution requires.  

In light of the true facts presented, and inferences drawn therefrom,

along with established law, review should be granted.
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STATEMENT OF CASE AND FACTS

For purposes of this petition, petitioner incorporates the statement of

case and facts in the opinion attached as Appendix A with the exceptions set

forth in the Petition for Rehearing.
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I.  

REVIEW MUST BE GRANTED BECAUSE THE TRIAL
COURT’S FINDINGS THAT TRIAL COUNSEL
RENDERED PREJUDICIALLY INEFFECTIVE
ASSISTANCE OF COUNSEL WHEN HE FAILED TO
CONSULT A QUALIFIED TIME OF DEATH EXPERT
AND FAILED TO PRESENT CRITICAL EVIDENCE
REGARDING PETITIONER’S CLOTHING ARE
SUPPORTED BY SUBSTANTIAL EVIDENCE AND
PREVAILING LAW. FURTHER, THE OPINION
IGNORES UNCONTROVERTED EVIDENCE THAT
TRIAL COUNSEL FELL BELOW THE STANDARD OF
CARE REQUIRED BY THE CONSTITUTION.

A.  Introduction and Trial Court’s Ruling. 

A criminal defendant is entitled to effective assistance of counsel

under the Sixth Amendment to the United States Constitution.  (U.S. Const.,

Amend. VI; Strickland v. Washington (1984) 466 U.S. 668, 691-692 [104

S.Ct. 2052, 80 L.Ed.2d 674].)  Petitioner’s conviction was reversed by the

trial court, in part, because the trial court found her defense attorney

rendered ineffective representation by failing to consult with and present the

testimony of a qualified time of death expert who would have placed the time

of death at a time when defendant had an alibi.  (4 R.T. 736.)  Consistent

with the trial court’s finding, other convictions have been reversed on the

basis of ineffective assistance of counsel for failure to present such evidence. 

(See, e.g., Helton v. Dept. of Corrections (11th Cir. 2000) 233 F.3d 1322,

1327; State v. Albright (Kas. 2004) 88 P.3d 1257, 1257; Rivas v. Fischer (2nd

Cir. 2015) 780 F.3d 529.)  

At the evidentiary hearing, three forensic pathologists provided their

expert opinion regarding Conde’s time of death.  Petitioner presented two

qualified forensic pathologists who testified Conde’s death occurred long
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before 1:20 a.m., the time Dills claimed he dropped petitioner off at her

house.  Dr. Zhongxue Hua testified that based upon all available evidence, it

was not medically possible for Conde to have died at 1:20 a.m. or later.  (1

R..T 137-138.)  Hua’s conservative conclusion was that the death occurred

long before 1:20 a.m.  (1 R.T. 110, 113.)  Dr. Harry Bonnell testified

Conde’s death was closer to 11 p.m. than 1 a.m., and that it was medically

impossible for Conde to have died at 1:20 a.m. or after.  (1 R.T. 153,

175-176.)  Further, the prosecution’s witness, Dr. Joseph Cohen, testified that

it was just as likely Conde could have died before 1:20 a.m. as after 1:20 a.m.

(3 R.T. 434.)  

It was based upon these three experts’ extensive testimony, which the

trial court found to be “credible, convincing, and compelling” that the trial

court found defense counsel rendered constitutionally ineffective

representation at petitioner’s trial in failing to consult with and call a qualified

forensic pathologist to testify about the victim’s time of death.  (4 R.T.

735-737 [trial court’s ruling].)  Yet the Court of Appeal disregarded the trial

court’s findings and found trial counsel effectively represented petitioner on

this issue.  Specifically, the Court of Appeal found that trial counsel had a

tactical reason for not presenting the testimony because time of death

estimates are given in “broad” ranges.  (Opinion, pp. 49-52.) 

The reasoning of the Court of Appeal is misguided and not supported

by the facts or the law.  Indeed, even though time of death estimates are given

in ranges, two qualified forensic pathologist placed that time of death before

1:20 a.m., the earliest time petitioner could have committed the murder. 
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Even the prosecutions’s expert gave the probability of the victim having died

before 1:20 a.m. a 50% probability, which is certainly enough to raise

reasonable doubt.  Accordingly, review must be granted.

B. Review Must be Granted Because The Opinion’s Facts Pertaining to
the Time of Death Issue Are Wrong or Unsubstantiated. 

The opinion contains several critical areas of facts pertaining to the

time of death issue which are inaccurate or wrong and which have led to an

erroneous reversal of the trial court’s ruling. 

1. The facts established that the victim was killed at a time
defendant had an alibi.

In concluding that defense counsel rendered effective representation,

the opinion claims the actual time of death involved too broad of a range for

it to be helpful to petitioner’s defense.  (Opinion, pp. 48, 52.)  This

interpretation of the evidence and its significance is erroneous.  Because

defendant had an alibi up until 1:20 a.m., a medical opinion placing the time

of death before that time period, or even raising doubt about it, was all that

mattered.  

Both Drs. Hua and Bonnell provided critical, medically substantiated

testimony that Conde was dead before 1:20 a.m.  (1 R.T. 99, 110, 133-134,

145.)  Hua testified there was “no medical evidence” to support the

proposition that death occurred after 1:20 a.m. and that it was medically

impossible, based on the facts, that the victim died after 1:20 a.m.  (1 R.T.

110, 138.)  Although he could not give a definitive time of death, Hua

testified the time of death was consistent with 11:30 p.m., 12:00 a.m.  (1 R.T.

139-140.)  He concluded it less likely to be consistent with 12:30 a.m.  (1

R.T. 141, 145.)
16



Contrary to the conclusion in the opinion, which claims Hua’s

opinion was dependent on Gomes making his observations of the body at

5:03 a.m. (Opinion, 49), Hua testified that, even if body did not leave scene

until 7:13 and Gomes observations were made at 6:30 a.m., given the

presence of fixed lividity, rigor at 2:20 a.m., and the totality of the other

evidence, Hua would not change his opinion (1 R.T. 118, 120, 137-138). 

Hua testified he weighed the first responder and coroner’s

observations more heavily since they conducted the actual examination on

the body, but that he weighed all the evidence together.  (1 R.T. 116.)  Hua

considered the EMS examination by John Wilson at 2:20 a.m.  (1 R.T. 99.)

Those observations included the fact that the body was cool and, although a

subjective observation, indicates the body had been dead “a while.”  (1 R.T.

99-101.)  Hua noted Wilson saw lividity and rigor.  (1 R.T. 99.)  To the

trained eye, one could see lividity in an half hour, but the presence of rigor

makes the time of death even further in the past.  (1 R.T. 102-103.)  Wilson

classified the rigor as “medium size rigor” which meant that rigor was not just

in the small muscles.  (1 R.T. 103, 112.)  Wilson noted rigor present in the

victim’s arm, which Hua believed had “significant” meaning to a time of

death analysis.  (1 R.T. 112, 125, 138.) 

Given the problematic observations from Gomes and Dr. Pastener

discussed, post, Hua specifically testified that there was a possibility

paramedics broke rigor, and specifically testified that was one of several

explanations for Gomes’s failure to detect rigor.  (1 R.T. 124.)  Contrary to

the opinion’s finding, Hua specifically testified to the following regarding

rigor—that rigor had been broken by someone, or the original estimation that
17



the observations were made 3-4 hours after death was not accurate, or that

Gomes could have been wrong or rigor had come and gone.  (1 R.T. 122.) 

Dr. Bonnell, petitioner’s second expert on time of death, concluded

the following as to Conde’s time of death: if the calls on his cell phone were

made by Conde, and if the noise in the garage that was heard by the neighbor

was made by Conde, then the time of death would have been approximately

12:30 a.m., which was the last time noise was heard in the garage.  (1 R.T.

153.)  Based solely upon just the examination of the first responders, Bonnell

believed Conde’s time of death was closer to 11:00 p.m.  (1 R.T. 153.) 

Based solely on the factor that rigidity was already developing when Conde’s

body was examined at 2:20 a.m., Bonnell believed Conde would have had to

have been dead well before 1:30 and a lot closer to 11:00 p.m.  (1 R.T. 154.) 

Based upon the first responders and coroner’s observation, Bonnell opined

it was medically impossible for Conde to have died at or after 1:20 a.m.  (1

R.T. 175-176.)  Hence, Bonnell, like Hua, definitely placed the time of death

at a time when defendant had an alibi.

Many of the facts noted above went wholly unaddressed or were not

even mentioned by the opinion.  Further, contrary to the opinion which

simply concludes a reasonable, rational defense attorney would not have

presented time of death evidence because time of death estimates involve a

“broad range” of time, the opinion fails to recognize that the range of time

provided by the experts, however broad, was at a time defendant had an alibi. 

(Opinion. p. 52)   Even the People’s expert, Dr. Cohen opined Conde could

have died before or after 1:30 a.m., based on the medical findings.  (3 R.T.

463.)  This testimony, which essentially gives a 50% chance that Conde was
18



killed while petitioner had an alibi, would certainly be enough to meet the

reasonable doubt threshold in a murder case.  Review must be granted

because a reasonably experienced trial attorney would have properly

investigated and presented this defense.  
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2. The facts establish Dr. Bonnell considered all relevant
information.

In concluding that defense counsel rendered effective representation,

the opinion faults Bonnell for not considering “Juanita’s testimony reflecting

she heard the victim in his garage at 1:30 a.m. Bonnell did not review

defendant’s statements reflecting she was a nurse and observed the victim

breathing at 2:09 a.m. Bonnell opined that Gomes’s report, reflecting rigidity

had not started at 5:03 a.m., was incorrect, so he did not rely upon it. 

Bonnell explained that he relied upon the paramedics’ report that lividity and

rigor had set in at 2:20 a.m.”  (Opinion, p. 50.)  As such, his opinion may not

have sounded logical or credible.  (Ibid.)  This conclusion defies the role of a

expert who is free to rely upon what evidence the expert deems appropriate,

conflicts with the Court of Appeal’s duty to give deference to the trial court’s

credibility findings, and ignores the logical reasons why Bonnell disregarded

some evidence. 

For one, higher courts accord considerable deference to a superior

court’s assessment of witnesses’ credibility because the superior court judge

“has the opportunity to observe the witnesses’ demeanor and manner of

testifying.” (In re Thomas (2006) 37 Cal.4th 1249, 1256.)  The court below

was equipped to evaluate Bonnell’s credibility in light of the issues raised in

the opinion and found Bonnell’s expert opinion “to be credible, convincing,

and compelling.”  (4 R.T. 736; see also CALCRIM No. 332)  And Bonnell

was free to rely on which evidence he deemed pertinent in forming his

opinion.  (See Micro Chemical, Inc. v. Lextron, Inc. (Fed. Cir. 2003) 317

F.3d 1387, 1392-1393.)  Further, it is not the role of the trial court to evaluate
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the correctness of facts underlying the expert’s testimony.  (Ibid.)  The Court

of Appeal abrogated its duty to give deference to the fact finder in rejecting

Bonnell’s testimony.

Second, it was appropriate for Bonnell, just as Hua had done, to give

little to no weight to defendant’s 911 statement that Conde was “breathing”

because she was intoxicated and in a panicked state, a body could not be

breathing if there was objective signs of body decomposition (lividity and

rigor), and there was more reliable information on which to base an opinion. 

(1 R.T. 115-116, 129, 143.)  For similar reasons, Juanita Sandoval’s statement

about hearing Conde is not as reliable of an indicator of time of death as are

actual physical changes in the body. (1 R.T. 135-136, 143-144.)  People

oftentimes are mistaken on what they have seen or heard and Sandoval was

not even interviewed about the murder until nearly 20 days after it occurred. 

Hence, her statement is not a reliable indicator of time of death.

It also was proper for Bonnell, as an expert, to rely on the information

he deemed appropriate.  Bonell properly disregarded Gomes’s report.  After

all, it appears Gomes was wrong about his observation of no rigor in the

body.  Although first responders observed rigor, Gomes stated that rigor had

not started.   (1 R.T. 104, 122.)  In so stating, Gomes did not make an

objective “observation” about the state of the body, but a subjective

“interpretation” of the state of decomposition.  (1 R.T. 130, 134.)  Further,

Gomes was wrong in finding rigor had not started because it would have been

medically impossible for it to have not started by the time he observed the

body.  (1 R.T. 145.)  Rigor starts immediately and is noticeable to a trained
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eye (like Gomes) in about a half hour to an hour.  (1 R.T. 104, 123, 126.) 

Rigor is noticeable to a lay person in 2 to 5 hours after death and there is

certainly more than 2 hours between 2:20 a.m. (when first responders

noticed rigor) and 5:03 a.m. (when Gomes arrived on the scene).  (1 R.T.

106, 126.)  If there truly was no rigor when Gomes viewed the body, then the

only scientific explanation is that rigor had passed, and the time of death is

even longer before–between 16 and 24 hours prior to Gomes observation. 

(1 R.T. 108-109.)  The only other explanation is that rigor was broken by first

responders.  (1 R.T. 108, 122, 124.)  However, given that Dr. Pastener

noticed the body in full rigor on October 7, 2003, then it is clear Gomes was

simply wrong in his observation of rigor.  Lending credence to this issue is

the fact that Gomes did not even write his report until May 12, 2004, months

after the murder.  (See C.T. Supp. 155 [“Report prepared by: Deputy

Coroner Richard Gomes UN2109 05/12/2004"].)

3. Review must be granted because trial counsel did not have a
tactical reason for failing to consult with and present the
testimony of a qualified time of death expert.

In concluding that defense counsel rendered effective representation,

the opinion states Keen had a valid, tactical reason for failing for present the

time of death evidence—specifically because the time of death would be a

broad range, and therefore, not helpful.  (Opinion, pp. 48-52.)  The opinion

also finds because there was conflicting evidence about rigor mortis, a time of

death expert giving a definitive time of death would not have been credible. 

(Opinion, p. 51.)  Finally, the opinion claims that, because Bonnell’s opinion

“failed to account for or disregarded evidenced relating to the post-1:30
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timeframe,” his testimony would not have been credible.  (Opinion, p. 52.)  

However, as discussed above, the issue for the defense was not

whether there was a broad range for the actual time of death.  Rather, the

issue was whether the defense could establish, or at least raise reasonable

doubt, that the death did not occur after 1:20 a.m.  Both of the experts

presented at the hearing below, who the finder of fact found credible, and

who the Court of Appeal erroneously did not give deference to, provided

that requisite information.  Additionally, as discussed above, the experts were

free to rely on which information they deemed material and credible to their

opinion, which they did.  (See CALCRIM No. 332.)  Certainly objective facts

such as the state of decomposition of the body are more reliable than

statements from witnesses in assessing time of death.  If it were otherwise,

then, hypothetically, a witnesses’ statement that she saw a victim alive and

talking the prior day could somehow overrule scientific evidence that the

victim’s body had been decomposing for months.  Further, because trial

counsel never consulted a qualified time of death expert, he was not in a

position to form a tactical reason for not pursing this line of defense. 

Review must be granted because the theoretical tactical reasons

discussed in the opinion and trial counsel’s ill-informed personal opinion,

not founded on adequate investigation, that time of death would encompass

both the defense and prosecution theories was not a legitimate tactical reason

to excuse his failures.  (See Williams v. Taylor (2000) 529 U.S. 362, 364.)
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4. Uncontroverted Strickland expert testimony shows trial
counsel’s conduct fell below the requisite standard of care.

The opinion notes “Gibson opined that Keen’s rejection of the time

of death defense fell below a reasonable standard of care.”  (Opinion, p. 36.) 

However, in actuality this is only a portion of the evidence presented by this

expert.  In fact, more specifically and most importantly, the Strickland expert,

Gary Gibson, testified the fact trial counsel rejected even investigating

whether he should present a time of death defense fell below prevailing

professional standards.  Specifically, Gibson testified “that you don’t even

check as to whether that’s a viable defense, it is objectively below the standard

of care.  A reasonable, experienced lawyer would not and should not have

done that.”  (2 R.T. 310; see In re Marquez (1992) 1 Cal.4th 584, 602;

Strickland v. Washington, supra, 466 U.S. at pp. 690-691).)  Gibson’s

uncontroverted testimony on Keen’s performance is supported by case law

on the standard of care as will be discussed, post.  

C. Review Must be Granted Because the Trial Court’s Finding That
Trial Counsel’s Failure to Consult a Qualified Time of Death Expert
Prejudicially Harmed Petitioner Was Supported by Substantial
Evidence and Prevailing Legal Authority.

It has long been held defense counsel has a duty to conduct a

reasonable investigation or to make a reasonably informed decision that

particular investigations are unnecessary.  (Strickland v. Washington, supra,

466 U.S. at pp. 690-691.)   To be competent, “counsel must make a rational

and informed decision on strategy and tactics founded upon adequate

investigation and preparation.”  (In re Marquez , supra, 1 Cal.4th at p. 602) 

Investigation directly bears on the  competency of defense counsel and,
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without adequate investigation, defense counsel “is not in a position to make

the best use of such mechanisms as cross-examination or impeachment of

adverse witnesses at trial.”  (ABA Stds. for Crim. Justice (3d ed.1993) std.

4-4.1, com. to std. 4-4.1, at p. 183.)  Further, defense counsel has an

obligation to investigate all possible defenses and should not select a defense

strategy without first carrying out an adequate investigation.  (In re Edward S.

(2009) 173 Cal.App.4th 387, 407; In re Hill (2011) 198 Cal.App.4th 1008,

1017.)  

 Failure to investigate a defense, while not per se ineffective assistance

of counsel, still requires the basis for the tactical choice be within reasonable

competence. (People v. Bess (1984) 153 Cal.App.3d 1053, 1061.)  Counsel

must, at a minimum, conduct a reasonable investigation enabling him to

make informed decisions about how best to represent his client. (Strickland

v. Washington, supra, 466 U.S. at p. 691.)  “[E]ven tactical decisions may

demonstrate incompetence if made without benefit of ‘substantial factual

inquiry.’ “ (People v. Frierson (1979) 25 Cal.3d 142, 163.) Thus, counsel has

been found to be ineffective where he neither conducted a reasonable

investigation nor made a showing of strategic reasons for failing to do so. 

(See Hendricks v. Vasquez (9th Cir.1992) 974 F.2d 1099, 1109; United

States v. Burrows (9th Cir.1989) 872 F.2d 915, 918; Deutscher v. Whitley

(9th Cir.1989) 884 F.2d 1152, 1160; Evans v. Lewis (9th Cir.1988) 855 F.2d

631, 637.)
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1. A defense attorney’s personal knowledge about time of death
based on a few classes and seminars does not excuse his
failure to consult a qualified forensic pathologist in a murder
case. 

 The opinion finds trial counsel’s decision to not pursue a time of

death defense was informed and reasonable based upon: (1) classes and

seminars that Keen claimed he attended which explained a time of death

expert cannot pinpoint a precise time of death but rather give a time span, or

a window of time when the death occurred; and (2) his knowledge that the

prosecution would argue defendant had a maximum of 49 minutes to

complete the killing.  (Opinion, p. 54.)  

For one, if all that is required of a defense attorney is to attend a few,

unnamed MCLE classes and to have a vague conversation with a

biomechanical engineer (2 R.T. 197, 199), to be competent in time of death

issues, then the standard of representation of criminal defendants in a

murder case has been thoroughly eroded.  This cannot be the state of the law

for competency of representation in a murder case in the state of California. 

Second, Keen had absolutely no idea of any possible range of time of death

prior to making his decision not to present such a defense because he failed

to reasonably investigate the defense in the first place.  The court’s opinion

that “a reasonable attorney could have chosen not to pursue such a defense

strategy [citation]” (Opinion, p. 53) is simply contrary to the substantial

record of the actual facts and evidence presented in this case.  Further,

holding that attending a few classes on a forensic science topic is enough to

excuse consulting an actual forensic scientist sets a low and dangerous

standard for defense attorneys in murder cases.    
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2. The Court of Appeal’s contrived tactical reason for defense
counsel’s failure to consult  a qualified forensic pathologist is
not supported by the law or the record.

In addition to lacking the forensic knowledge to make the decision

that consulting a time of death expert would be useless, there was no tactical

reason for defense counsel’s failures.  Although the Court of Appeal has

contrived a tactical reason for defense counsel’s failure to consult a qualified

forensic pathologist—that the range of the time of death was too “broad” or

that the better strategy was to focus on third-party culpability—its opinion is

not supported by the law or the record below.  

Trial counsel failed to even contact a qualified expert regarding the

time of death defense and did not conduct an adequate investigation into the

defense, thus, there is no basis for the opinion’s contrived tactical reason on

behalf of trial counsel.  Indeed, to be competent, “counsel must make a

rational and informed decision on strategy and tactics founded upon

adequate investigation and preparation.”  (In re Marquez, supra, 1 Cal.4th at

p. 602; Strickland v. Washington, supra, 466 U.S. at pp. 690-691.) 

Further, petitioner presented uncontroverted Strickland expert

testimony that trial counsel had no legitimate tactical reason for his failure.  In

the analysis portion of the opinion, the opinion fails to address or even

acknowledge the Strickland expert’s testimony regarding the prevailing

professional norms in a murder defense in California.  The opinion

completely disregards the fact the Strickland expert provided substantial

evidence about the standards of an objectively reasonable attorney and how a

reasonable attorney would have represented defendant in this case, and how

trial counsel fell below the standard of care.  (See 2 R.T. pp. 305, 312-314,
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317, 340; cf., Hamilton v. Ayers (9th Cir.2009) 583 F.3d 1100, 1129-1130

[district court clearly erred in relying on testimony of defendant’s counsel and

rejecting testimony of Strickland expert re standard of care]; see also Allen v.

Calderon (9th Cir. 2005) 395 F.3d 979, 1001-1002.)  

In Gibson’s opinion, time of death was so critical in this case that a

competent defense attorney would have sought out and consulted a qualified

time of death expert.  (2 R.T. 305.)     The opinion states “Gibson opined

that Keen’s rejection of the time of death defense fell below a reasonable

standard of care.”  (Opinion, p. 37.)   However, this in actuality is only a

portion of the evidence presented by this expert — more specifically, and

more importantly completely ignored by the court’s opinion, Gibson testified

the fact trial counsel rejected even primarily investigating whether he should

present a time of death defense fell below prevailing standards—specifically

Gibson testified “that you don’t even check as to whether that’s a viable

defense, it is objectively below the standard of care.  A reasonable,

experienced lawyer would not and should not have done that.”  (2 R.T. 310.) 

Gibson’s opinion is in line with applicable case law which holds the failure to

investigate constitutes incompetence when investigation would have led to

witnesses that potentially would be beneficial to the defendant.  (See People

v. Jackson (1980) 28 Cal.3d 264, 289; Hendricks v. Calderon (9th Cir.1995)

70 F.3d 1032, 1040; ABA Stds. for Crim. Justice (3d ed.1993) std. 4-4.1,

com. to std. 4-4.1, p. 182.)  
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3. The defense of third party culpability complimented the time
of death evidence and, thus, it was not a sound tactical reason
to only pursue a defense of third-party culpability.

Even if it was appropriate for the Court of Appeal to contrive a tactical

reason for defense counsel to reject time of death expert opinions, the

opinion’s claim that the better strategy was to focus on a defense of third-

party culpability fails because the defenses were not mutually exclusive.  The

opinion finds “A reasonable attorney could view the case in the same manner

as Keen-given the 49 minute window of opportunity argued by the

prosecution and the range of times given by the experts, the better defense

strategy was to focus on Lovejoy rather than the timing of the death.”

(Opinion, p. 54 [emphasis added].)   

This finding is fundamentally flawed, as it is based on a theory that

trial counsel actually was aware of the range of times given by various time of

death experts, and that he then made an informed, tactical decision to pursue

another defense.  This is simply not what happened in this case.  Rather,

here, trial counsel could not have made any informed decision regarding a

time of death defense because he failed to even consult a qualified time of

death expert before he made this decision.  Further, the finding is flawed

because the time of death defense and the third-party culpability defense

were not mutually exclusive of each other in this case and, given the time

ranges found, actually complimented one another.
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4. A reasonable attorney would not have made the same
decision as defense counsel for petitioner.

Finally, despite the fact the opinion states the trial court’s analysis fails

to directly answer the question at issue—“the issue is whether a reasonable

attorney would have made the same decision as Keen” (Opinion, p. 53), the

trial court specifically stated “[t]he Court finds that defense counsel’s

performance fell below an objective standard of reasonableness when he

failed to consult and present the testimony of a qualified time of death

expert” (4 R.T. 736-767).  This finding was based on the trial court’s personal

observation of all of the witnesses in this case, including the three medical

doctors who gave their educated opinions on time of death, and the

Strickland expert in this case, who specifically testified time of death was a

crucial issue in this case, and that trial counsel fell below the standard of care

when he did the following: failed to consult a medical doctor, could not

remember what information if any he had provided the person he consulted,

did not know what they had talked about, but knew he rejected a time of

death defense after this discussion.  (2 R.T. 310; see People v. Adkins (2002)

103 Cal.App.4th 942, 951; Helton v. Dept. of Corrections (11th Cir. 2000)

233 F.3d 1322, 1327.)

D. Conclusion.

Trial counsel’s failure to consult a qualified time of death expert in

this case, a case which relied almost entirely on the fact that if petitioner were

guilty, she would have had to accomplish an unfathomable list of tasks in a

very short time frame, cannot be characterized as a reasonable exercise of

professional judgment.  The trial court’s findings regarding the time of death
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evidence presented were clearly supported by substantial evidence and

relevant legal authority.   Because the opinion with respect to the time of

death issue relies on erroneous or unsupported facts and its ultimate

conclusion is not supported by prevailing law, review must be granted.
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II.

REVIEW MUST BE GRANTED BECAUSE THE
OPINION FINDING TRIAL COUNSEL RENDERED
EFFECTIVE ASSISTANCE OF COUNSEL WHEN HE
FAILED TO PRESENT CRITICAL EVIDENCE
REGARDING RESPONDENT’S CLOTHING RELIES
UPON ERRONEOUS OR INACCURATE FACTUAL
FINDINGS AND INFERENCES THAT DISREGARD
THE SUBSTANTIAL EVIDENCE PRESENTED
BELOW AND THAT CANNOT  REASONABLY BE
DEDUCED FROM THE EVIDENCE PRESENTED. 
FURTHER, THE OPINION IGNORES
UNCONTROVERTED EVIDENCE THAT TRIAL
COUNSEL FELL BELOW THE STANDARD OF CARE
REQUIRED BY THE CONSTITUTION.

Petitioner’s writ of habeas corpus was granted by the lower court, in

part, because the trial court found her defense attorney rendered

incompetent representation by failing prove the clothing collected by law

enforcement on the night of the murder was the same clothing that she was

wearing prior to the murder.  (4 R.T. 740.)   The trial court found this issue

pivotal because it was an extremely bloody crime scene and, based on the

criminalist’s testimony, there was no question the victim’s blood would have

gotten on the perpetrator’s body or clothing during the attack.  (4 R.T.

740-741.)    

During petitioner’s jury trial, one of the main theories of the

prosecution’s case was that because it was such a bloody crime scene, the

perpetrator of the crime necessarily would have gotten blood on them,

therefore, because petitioner had absolutely no blood on her, petitioner must

have killed Conde then changed her clothes before she called 911. 

(E039986 5 R.T. 1023-1024, 1032; see also E039986 1 C.T. 38 [Prosecutor:

“at some point in time she had to change which might explain the absence of
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blood on her clothing”].)  At trial, during closing argument, the prosecutor

argued petitioner must have changed her clothes: “[w]ho can tell us that those

were the clothes that she was wearing that day? You didn’t hear any evidence

other than from her. You’ve got to rely upon her again that those were the

clothes that she was wearing that day.”  (E039986 5 R.T. 1023-1024.)  “She

had taken all that time to get the blood off of her, to make sure there was no

blood on her, to clean up the scene . . . she had to clean up . . . to straighten

up, to get rid of evidence.”  (E039986 5 R.T. 1023, 1032.)  The prosecution

even went so far as to argue petitioner could have killed Conde and then

jumped into the backyard Jacuzzi in order to get all the blood off of her.

(E039986 R.T. 1107.) 

At the evidentiary hearing, petitioner unequivocally proved, and the

prosecution conceded, the fact petitioner did not change her clothes that

night. (4 R.T. 705.)   Yet the Court of Appeal found trial counsel was not

ineffective when he failed to prove to petitioner’s jury that she did not change

her clothing that night.  The reasons for so holding are misguided and not

supported by the facts or the law.  Accordingly, review must be granted.

A. Review Must be Granted Because The Opinion’s Facts Pertaining to
the Clothing Issue Are Erroneous or Unsubstantiated by the Record.

The opinion contains several critical areas of facts pertaining to the

clothing issue which are inaccurate or wrong and which have led to an

erroneous reversal of the trial court’s ruling. 
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1. Substantial evidence proves the killer would have had the
victim’s blood on their clothing and person.

 The opinion states, “it is possible that if the killer were standing to the

northwest of the victim, then no blood would have landed on the killer.” 

(Opinion, p. 43.)  

This determination is problematic because the only evidence

presented which supports this factual finding are comments by trial counsel,

Eric Keen, during his cross examination and investigator Bill Sylvester, and is

contrary to the entirety of the blood evidence presented in this case.  Neither

of these individuals actually visited the crime scene and their testimony

directly contradicts what the criminalist at the scene observed and

concluded—that every wall in the living room had blood on it.  

Criminalist Vedrugo established that there was blood on every wall of

the living room in a 360 degree radius.  (3 R.T. 517, 519, 530; 4 R.T. 851,

867-868.)  Because velocity was involved there was a fine mist of blood not

necessarily visible in the photos of the crime scene. There was a misting of

blood on the table, blood on the curtains, the coffee table, the blinds, the

television, a door behind the couch that led into the garage, some baseball

bats by the front door, and a washing machine inside the garage.  (2 R.T. 411,

414; 3 R.T. 484-485, 495-498, 509, 524, 546-548, 553; 4 R.T. 853; 1 C.T.

91-92, 102, 106.)  

Additionally, Keen completely contradicted his off-the cuff comment

that the perpetrator might not have had blood on their person when he also

testified that he believed the perpetrator most definitely would have had

blood on them, stating there was blood splatter literally all over the room. (2
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R.T. 267.)  The opinion does not recognize or reconcile this contradiction.

The opinion’s conclusion also runs contrary to the People’s concession that

the perpetrator would have had blood on their clothing.  (E039986 1 C.T.

38.)  Even the trial court, who was most familiar with the testimony and

evidence in the case, reiterated the testimony of the People’s criminalist who

testified that blood was in a 360 degree radius from where the victim was.  (4

R.T. 740-742.)  The trial court found “that the People’s theory that she

possibly did not have blood on her is not consistent with a crime scene as

described by Mr. Verdugo.” (4 R.T. 741.)  Yet, in its analysis pertaining to

the clothing issue, the opinion fails to even mention Verdugo’s testimony

about the bloody crime scene and the opinion’s reliance upon an erroneous

finding which is not supported by substantial evidence that the killer could

have committed the murder and not gotten blood on themselves is

unsupported by the record. 

2. The trial court explained how the clothing issue was
significant.

The opinion erroneously states “[t]he trial court concluded the

clothing issue was significant. However, the trial court fails to explain how the

issue is significant...”  (Opinion, p. 66, emphasis added.)  However, as

discussed infra, the trial court specifically explained why this issue is so

significant when it made its ruling, specifically, the trial court found it was a

pivotal issue because if defendant did not change her clothes, the only

reasonable inference from the evidence is that she is not the killer.  (4 R.T.

740-742.)  Further, the trial court ruled:

The Court finds the issue of whether petitioner changed her
clothes is a significant issue in this case.  If petitioner did not
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change her clothes, there’s a reasonable inference from the
evidence that she is not the killer.  Hence, it was pivotal that
defense counsel establish that Miss Long did not change her
clothes.  Accordingly, this Court finds defense counsel’s
performance fell below and objective standard of
reasonableness when he failed to prove petitioner did not
change her clothes. (4 R.T. 742-744.)   

The opinion is erroneous and review should be granted, as the trial

court certainly delineated why the issue was significant in this case. 
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B. Review Should Be Granted Because the Trial Court’s Finding Trial
Counsel Was Ineffective When He Failed to Prove Petitioner Did
Not Change Her Clothing Is Supported by Substantial Evidence and
Prevailing Legal Authority.

1. Trial counsel had a duty to present evidence that defendant
did not change her clothing, regardless of whether the
prosecution presented any evidence on the point.

The opinion finds:  “Given that (1) Dill’s statement constituted

hearsay and there is no direct legal authority for admitting hearsay and  (2)

there was no direct evidence offered by the prosecution that defendant was

wearing different clothes, a reasonable attorney could have decided not to

seek admission of the hearsay statement.” (Opinion, p. 63, emphasis added.) 

The opinion further states “the trial court fails to explain how the issue is

significant, when the prosecution presented no evidence on this issue...” 

(Opinion, p. 66, emphasis added.)  

In so holding, the opinion appears to rely upon a false premise that

evidence is only relevant and important if it is presented by the prosecution. 

By repeatedly relying upon the fact that the prosecution presented no direct

evidence regarding defendant’s clothing as somehow bearing importance of

the relevancy of the evidence to the defense, the opinion circumvents what is

the duty of defense counsel.  Indeed, often times the most crucial and

relevant evidence to a case is solely presented by defense counsel in defense

of a defendant—to wit, alibi evidence.  Evidence of a defendant’s alibi is not

presented by the prosecution, and yet it is often the most crucial evidence

presented in a criminal case on behalf of the defendant.  (See People v.

Rodriguez (1977) 73 Cal.App.3d 1023, 1031 [where identification is the sole

disputed issue, and the defense of misidentification rests in significant part
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upon an alibi, the alibi defense is unquestionably crucial].)  Further,

incompetence of defense counsel includes where defense counsel fails to

interview and call eyewitnesses who would rebut the prosecution’s evidence. 

(People v. Bess (1984) 153 Cal.App.3d 1053, 1060.)  Here, evidence that

petitioner did not change her clothing was just as crucial, if not even more

crucial, than alibi evidence.  That the prosecution presented no evidence

regarding petitioner’s clothing bears zero import on the relevancy and critical

nature of the evidence for the defense case.   

In addition, if petitioner had changed her clothing, as the prosecution

argued at trial, how would they prove it with direct evidence?  There was no

video of her changing her clothing.  There were no eyewitnesses who claimed

they saw her change clothing.  Nor was any bloody clothing ever found. 

Accordingly, the prosecution was in a position where they were unable to

present direct evidence that defendant changed her clothing, making this

finding in the opinion even more irrelevant to the issue at hand.  What was

relevant was defense counsel’s duty to prove petitioner did not change her

clothing.  Because the opinion relied upon an entirely irrelevant factor—that

the prosecution did not present direct evidence of defendant’s clothing in

finding trial counsel’s decision to not seek to have the evidence admitted was

objectively reasonable—review should be granted. 

2. The opinion erroneously concludes that there was no hearsay
exception to allow Dills’s statement into evidence.

 The opinion erroneously finds there was no hearsay exception to

allow Dills’s statements into evidence.  Specifically the opinion states  “[t]he

evidence reflects there was no direct legal authority for admitting Dill’s out of
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court statement.  It is objectively reasonable for an attorney not to move the

trial court to admit hearsay evidence for which there is not exception for

admissibility.” (Opinion, p. 66, emphasis added.)

Contrary to the opinion’s finding, there is an exception to allow into

evidence the hearsay statements in this case, specifically, the due process

hearsay exception as promulgated by the United States Supreme Court in

Chambers v. Mississippi (1973) 410 U.S. 284 [93 S.Ct. 1038, 35 L.Ed.2d

297].  In fact, the statements made in this case by Dills to the police officers

were similar to the statements that were allowed into evidence in Chambers,

and an objectively reasonable attorney in a murder case should know how to

argue all relevant and applicable exceptions to the hearsay rule.  Specifically,

Dills statements to the police regarding defendant’s clothing are similar to the

statements that were found admissible in Chambers v Mississippi, supra,

because they have an inherent indicia of reliability.  Dills’s statements

regarding defendant’s clothing were critical to the defense; they were made as

a formal statement to government officials, and the declarant would have

reasonably expected the statements to be used prosecutorially. (Chambers v.

Mississippi, supra, 410 U.S. at p. 298.)   

The opinion finds “[d]efendant’s argument places too great an

expectation on the shoulders of a reasonable attorney. A reasonable attorney

can be expected to make arguments that are within the law, but we do not

expect a reasonable attorney to necessarily advance the law.” (Opinion, p.

75.)  Yet Chambers v. Mississippi, supra, was published in 1973.  Clearly, this

is long standing, well known United States Supreme Court precedent, not an

advance in the law.  An objectively reasonable defense attorney in a murder
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case should know how to argue various aspects of a long standing Supreme

Court case in a motion in limine.  To find otherwise simply abrogates any

duty of trial counsel to know how to litigate long standing evidentiary rules

and laws.   Further, the Court of Appeal’s conclusion about what is required

of trial counsel conflicts with this Court’s requirement that, in assessing

ineffective assistance of counsel claims, the court must consider the

seriousness of the charges against petitioner.  (In re Jones (1996) 13 Cal.4th

552, 566; In re Hill (2011) 198 Cal.App.4th 1008, 1017).  Because

“[r]epresentation of an accused murderer is a mammoth responsibility”, the

“seriousness of the charges against the defendant is a factor that must be

considered in assessing counsel’s performance.”   (In re Jones, supra, 13

Cal.4th at p. 566.) 

Review must be granted because a reasonably competent defense

attorney in a murder trial should have the knowledge to litigate prevailing,

long standing United States Supreme Court law. 

3. Review must be granted because the opinion ignores
uncontroverted Strickland expert testimony which shows trial
counsel’s conduct fell below the requisite standard of care.

As with the time of death issue, the opinion completely disregards the

substantial evidence presented which demonstrated an objectively reasonable

attorney in a murder case should know how to argue the admissibility of

these statements.  (2 R.T. 317.)   Strickland expert Gary Gibson testified that

at the preliminary hearing, a reasonably competent attorney would have

questioned Dills about his statements regarding the clothes respondent was

wearing when he dropped her off at the house.  If he had done so, Dill’s

statements would have come into evidence at trial under Evidence Code
40



section 1291.  (2 R.T. 317.)  Further, Gibson testified that a reasonably

competent attorney would have attempted via an in limine motion to

introduce Jeff Dill’s statement regarding respondent’s clothing into evidence. 

(2 R.T. 317.)   Review must be granted because failure to either question

Dills about the clothing at the preliminary hearing, or to later seek to

introduce his statements into evidence was below the standard of care for a

defense attorney in a murder case.  (2 R.T. 320.) 

Further, this case is unique in that the trial court that presided over

both of petitioner’s jury trials and ruled on all the motions specifically stated

that if the statements had been proffered, the trial court would have allowed

the statements into evidence under the due process exception because the

prosecution’s entire case was based on Dills’s reliability and truthfulness, and

the trial court found to not do so would be to deprive defendant of her due

process rights.  (4 R.T. 745-746.)  Hence there was absolutely no excuse for

defense counsel’s failure to even attempt to get Dills’s interview admitted.

CONCLUSION

This case is back before the Court after this Court made a preliminary

determination that petitioner made a prima facie showing that she was

entitled to habeas relief, the trial court determined she had proved her

habeas claims and reversed her conviction, and the Court of Appeal reversed

that ruling.  As detailed in this petition, the Court of Appeal’s decision is

based on flawed facts and flawed legal analysis.  It sets the bar for

representation of a murder defendant exceedingly low, it ignores

uncontroverted Strickland expert testimony about defense counsel’s

ineffective representation of petitioner, and it effectively eliminates
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meaningful review of petitioner’s claims by contriving unsubstantiated tactical

reasons for defense counsel’s failures when there were none.

Numerous courts have expressed concern with petitioner’s conviction,

including the original trial judge who has gone as far as saying in a recent bail

modification hearing, “based upon the evidence, she’s probably innocent.” 

(See  In re Long (S241817) Request for Ruling, p. 5.)  Considering the nature

of this case, the extent of defense counsel’s inadequate performance, the

evidentiary weaknesses in the prosecution’s case, and the very real possibility

that an innocent person has been convicted of a murder someone else

committed, it does not follow that her trial counsel rendered reasonably

effective representation when he failed to properly investigate the time of

death defense and failed to prove that she did not change her clothing, as the

Court of Appeal found.  

For all the reasons set forth above, and given the seriousness of the

instant case, petitioner respectfully requests this Court grant review.

Dated: June 11, 2018 Respectfully submitted,

/s/_______________________ 
Michelle Rogers SBN 200599
Attorney for Defendant and Respondent
Kimberly Louise Long 
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