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PETITION FOR REVIEW
The People of the State of California respectfully petition for review
of the decision by the Court of Appeal, Fifth Appellate District, filed on
August 28, 2018, in People v. Rodriguez (F073594), reversing defendant
David Rodriguez’s convictions for two counts of assault with a deadly
weapon by an inmate (Pen. Code, § 4501); 1 battery by an inmate on a noninmate (§ 4501.5); attempted battery by an inmate on a non-inmate (§§ 664,
4501.5), and attempted interference with an officer’s performance of duty
(§ 69), in part due to prejudicial misconduct by the prosecutor in the form
of “vouching” for witnesses. 2 (See Exh. A, typed Opn.) No petition for
rehearing was filed. This petition is timely. (Cal. Rules of Court, rule
8.500.) 3
ISSUE PRESENTED FOR REVIEW
Does a prosecutor improperly “vouch” for the credibility of testifying
officers by arguing that the officers had no known motive to lie, and would
not place their careers at risk and subject themselves to possible
prosecution for perjury by testifying falsely?
STATEMENT OF THE CASE
On October 27, 2011, appellant, an inmate at a penal institution in
Corcoran, struck Correctional Officer Stephens twice with his waist

1

Subsequent statutory references are to the Penal Code unless
otherwise indicated.
2
The Fifth District also reversed the assault with a deadly weapon
charges on the ground that the trial court failed to instruct sua sponte on
simple assault as a lesser included offense of assault with a deadly weapon
by an inmate. The present petition for review does not contest this portion
of the Court of Appeal’s decision.
3
Subsequent rule references are to the California Rules of Court
unless otherwise indicated.

5

restraint chains, causing a concussion and other injuries. (3 RT 235-237,
254, 261-262, 272-273, 276-277, 296-297, 299-301.) 4 Before other officers
were able to restrain appellant, he swung the chains at Correctional Officer
Dall, but missed. (3 RT 278-280, 297-298.)
The district attorney charged appellant with two counts of assault with
a deadly weapon while confined in a state prison (counts 1 & 4; § 4501);
battery on a non-inmate while confined in state prison (count 2; § 4501.5);
unlawfully and by means of violence deterring and/or preventing an
executive officer from performing his duty (count 3; § 69); and attempted
battery on a non-inmate while confined (count 5; §§ 664, 4501.5). (1 CT
75-77.)
During trial, Correctional Officer Stephens testified that, when
appellant was behind him, Correctional Officer Stephens saw a shiny object
strike him “[v]ery heavy and hard” on the back of the head. (3 RT 235237, 254.) Correctional Officer Lowder testified that he saw appellant
strike Correctional Officer Stephens twice from directly behind. (3 RT
272-273, 276-277, 296-297, 299-301.)
During closing argument, defense counsel questioned the correctional
officers’ version of events, stating that a video and other evidence did not
support Officer Lowder’s version of events; that Officer Lowder could not
have seen what he said he saw; and that Officer Stephen’s story was not
supported by photographic evidence or Officer Lowder’s statement. (4 RT
526-527-529-530.)
During rebuttal, the prosecutor said the following:

4

“CT” refers to the Clerk’s Transcript on Appeal; “RT” refers to the
Reporter’s Transcript on Appeal.

6

What did Officer Stephens tell you? He told you that he
was attacked. He was hit from behind. Now, I ask you what
motive would he have to lie? Sort of anticipating a defense like
this, when Officer Stephens was on the stand I asked him, before
that day, to your knowledge, had you ever seen the defendant
before? No. Did you know the defendant? No. So you are
being asked to believe by the defense that Officer Stephens, an
officer, I think, with 17 years of experience with the Department
of Corrections, for some reason, would put his entire career on
the line. He would take the stand, subject himself to possible
prosecution for perjury and lie and make up some story and tell
you that this guy, who he didn’t know, attacked him and hit him
on the back of the head. For what reason? What possible
motive would he have to do that?
But you add to that the testimony of Officer Lowder.
Officer Lowder testified this guy, the defendant, hit Officer
Stephens. So, now, we have two officers involved in this lie,
apparently, according to the defendant. Another officer with a
long career. His was over 20 years. So we’re supposed to
believe that, for some reason, Officer Lowder would put his
entire career with the Department of Corrections at risk, subject
himself to possible prosecution for perjury - [Defense counsel]: Objection, your honor. Assumes facts
not in evidence.
[Prosecutor]: To perjure himself - The Court: Excuse me. Go ahead. You may continue.
[Prosecutor]: To perjure himself before you and, for some
reason, lie and tell you that this defendant hit [Correctional]
Officer Stephens on the back of the head. I submit to you what
reason would he have to do that? There’s no motive to lie that
we know of.
And I want to talk about what corroboration we have of
these officers’ stories. [Defense counsel] shows you the picture
of Officer Stephens’ head, the picture taken after the event, and
he stands far away from you. You can’t really see it.
Thankfully, you are going to be able to take this picture back
there.
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Officer Stephens told you I was hit in the back of the head
with a heavy metal object. What corroboration do you have of
that? This picture. I’ll show it to you now. You can pass it
amongst yourselves. What do you see? You see a picture of the
back of his head. Granted, there’s hair in the way. Granted, this
picture was taken directly after the incident and we know from
life experience that when you get hit it looks worse later on. But
what do you see when this picture is taken of the back of his
head? You see redness on the back of his head, ladies and
gentlemen. That corroborates what Officer Stephens had to say,
that he was hit in the back of the head. It corroborates what
Lowder said. I saw him hit Officer Stephens in the back of the
head.
But I also want you to think about something else. The
video. I showed it to you because I’m not ashamed of you
seeing it, either. You are going to have the opportunity to go
back to the jury room and when you deliberate, watch the video.
And I ask you to watch it to your heart’s content. It’s short.
Play it over and over. Think about this for a moment. The
defense wants you to believe that Officer Stephens and Officer
Lowder somehow conspired, for some reason, to lie about this
guy and to say he attacked Officer Stephens when he didn’t.
Both of these officers work on the “C” patio. They are very
familiar with it. Being familiar with it they know there’s a video
camera right here. This is the location of the incident. This is a
camera that was recording where two officers with long tenure
careers with the Department of Corrections, for some reason,
conspire to tell a lie about an inmate they don’t know from
Adam, saying that he attacked one of them in full view of a
camera that was recording. And, furthermore, preserve that
video so it could be shown in a court of law. Does that make
sense to you? I encourage you to watch that video because
when you watch that video what you are going to see is conduct
that corroborates what the officers had to say.
(4 RT 533-536.)
A jury convicted appellant as charged. (1 CT 80, 82-86.)
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On appeal, appellant argued that the prosecutor’s argument
constituted vouching based on facts not before the jury—i.e., facts
regarding the likelihood of being fired or prosecuted that would deter the
officers from lying. (Opn. at p. 13.)
In an unpublished decision, the Court of Appeal held that the
prosecutor’s argument that officer witnesses would not lie because of the
danger to their careers and risk of prosecution relied on facts not in
evidence, and constituted vouching:
The prosecutor's argument that the officer witnesses would
not lie because of the danger to their careers and the risk of
prosecution for perjury relied on facts not in evidence. The
impact of the prosecutor's remarks depended on the truth of a
number of propositions, none of which come close to being selfevident: that law enforcement officers of long tenure are more
likely to be honest than other people; that they can firmly expect
to lose their jobs if they lie or exaggerate when testifying against
those accused of crime; that they face a grave risk of prosecution
for perjury by the very prosecutors who have presented their
testimony if they do this; or that these factors are so powerful in
the minds of officers that they would feel no motivation to lie in
order to maximize the punishment of those who attack them.
There was, of course, no evidence at trial that was relevant to
any of these notions.
(Opn. at p. 17-18.)
The Court of Appeal relied on People v. Woods (2006)
146 Cal.App.4th 106 (Woods) as well as several federal cases in support of
its conclusion that the prosecutor committed improper vouching. (Opn. at
pp. 16-17, citing Woods; United States v. Weatherspoon (9th Cir. 2005)
410 F.3d 1142, 1146; United States v. Combs (9th Cir. 2004) 379 F.3d 564,
574-576; United States v. Gallardo-Trapero (5th Cir. 1999) 185 F.3d 307,
319-321.) The Court of Appeal disagreed with a holding in People v.
Caldwell (2013) 212 Cal.App.4th 1262, 1271, in which a similar argument
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by a prosecutor in rebuttal to a defense argument was not considered
vouching. (Opn. at p. 22.)
On August 31, 2018, the Court of Appeal ordered the opinion to be
published.
REASONS FOR GRANTING REVIEW
THIS COURT SHOULD GRANT REVIEW TO RESOLVE
A CONFLICT IN THE COURTS OF APPEAL ON AN
IMPORTANT QUESTION OF LAW CONCERNING
WHETHER A PROSECUTOR’S ARGUMENT THAT A
WITNESS WOULD NOT SUBJECT HIMSELF TO
PROSECUTION FOR PERJURY AND POSSIBLE JOB
LOSS CONSTITUTES VOUCHING
Review should be granted to address whether a prosecutor improperly
“vouches” for the credibility of testifying officers when the prosecutor
argues that they had no reason to lie and would not risk possible perjury
prosecution and adverse job consequences by testifying falsely. This Court
has not yet addressed the issue, and there is conflict on the question among
the California Courts of Appeal, as well as in the courts of other states and
the federal appellate courts.
Prosecutors commit misconduct by vouching “for the strength of their
cases by invoking their personal prestige, reputation, or depth of
experience, or the prestige or reputation of their office, in support of it.”
(People v. Huggins (2006) 38 Cal.4th 175, 206-207.) A prosecutor can also
commit misconduct by mischaracterizing or misstating the evidence, or
referring to facts not in evidence. (People v. Hill (1998) 17 Cal.4th 800,
827-828.) It is not, however, misconduct for a prosecutor to ask the jury to
believe the prosecution’s version of events as drawn from the evidence.
(Huggins, supra, 38 Cal.4th at p. 207.) “A prosecutor’s argument may
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properly be based on evidence, including reasonable inferences or
deductions drawn from the evidence, and on matters that are common
knowledge.” (People v. Mendoza (2000) 24 Cal.4th 130, 172.)
Claims of misconduct during closing argument must be viewed “in
the context of the argument as a whole. [Citation].” (People v. Cole (2004)
33 Cal.4th 1158, 1203 [in context remarks rebutted arguments made by
defense counsel and were not likely to be understood as attacks on defense
counsel’s credibility].) This Court has not yet addressed the issue whether
a prosecutor “vouches” for an officer witness by arguing that the witness
has no reason to lie and would not risk possible perjury prosecution and
adverse job consequences by testifying falsely. The issue has come up in a
number of previous cases, and is likely to recur in the future.
The Courts of Appeal have come to different conclusions on the
question. The Sixth District Court of Appeal found remarks similar to
those made by the prosecutor in the present case not to be vouching.
(People v. Caldwell, supra, 212 Cal.App.4th at pp. 1270-1271 [argument
that officers would not commit perjury and jeopardize their careers for this
case].) Rather the Sixth District found that the remarks were a proper
response to the defense’s argument that the officers lied: “This response to
defense arguments did not amount to the prosecutor's personal assurance of
the officers' veracity or place the prestige of the district attorney's office
behind the officers, and we do not find a reasonable likelihood the jury
understood the prosecutor's rebuttal in those ways.” (Ibid.)
The Court of Appeal in the present case, however, disagreed with
Caldwell:
An argument constitutes vouching if it bolsters a witness's
credibility by relying on matter outside the record, matter the
jury might improperly accept based solely on the prestige and
authority of the prosecutor's office. That the challenged
argument was in response to the other side's argument about the

11

witness's truthfulness—an argument not demonstrated to be
erroneous in any way—is not the test. Defense counsel does not
open the door for prosecutorial vouching every time he or she
argues that a prosecution witness's testimony is untrue.
(Opn. at p. 22.)
In so holding, the Court of Appeal created a split of authority within
the Courts of Appeal between itself and the Sixth District Court of appeal
in Caldwell.
The Court of Appeal relied on the Second District Court of Appeal’s
decision in People v. Woods, supra, 146 Cal.App.4th at page 106, which
held that the prosecutor argued improperly when she
implicitly suggested that all 12 unidentified, mostly
nontestifying officers, would testify to the same factual version
of what occurred during the incident or its aftermath; the same
12 officers had been involved in a case or cases involving higher
stakes such as kilos of cocaine, heroin, and stolen Maserati parts,
but had not risked their careers for the higher stakes case or
cases; and the same 12 officers had mortgages, car loans, and
children in private schools.
(Id. at p. 115; Opn. at p. 16.) The Second District Court of Appeal
concluded that this was vouching and, to the extent the prosecutor argued
that officers not called as witnesses would have testified to the same facts
as testifying officers, implicated the defendant’s confrontation rights.
(Ibid.) Thus, the gravamen of the Woods holding related to references to
unnamed, mostly non-testifying officers including specific references to
prior cases in their career as well as their mortgages, car loans, and private
school tuitions, none of which was in evidence.
The statements made by the prosecutor here, however, are not similar
to the improper references in Woods to nontestifying officers’ prior cases,
mortgages, car loans, and school tuition obligations. The references to
perjury and career consequences were proper, as it is within common
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knowledge that a perjury conviction may result from testifying falsely, and
it is also common knowledge that a criminal conviction may have adverse
career consequences.
When the prosecutor’s statements are properly construed, it is difficult
to square the decision below with existing precedent. The Court of Appeal
described the prosecutor as having conveyed to the jury several improper
propositions:
The impact of the prosecutor's remarks depended on the
truth of a number of propositions, none of which come close to
being self-evident: that law enforcement officers of long tenure
are more likely to be honest than other people; that they can
firmly expect to lose their jobs if they lie or exaggerate when
testifying against those accused of crime; that they face a grave
risk of prosecution for perjury by the very prosecutors who have
presented their testimony if they do this; or that these factors are
so powerful in the minds of officers that they would feel no
motivation to lie in order to maximize the punishment of those
who attack them.
(Opn. at p. 18.)
But the prosecutor stated only that the officers “risked” prosecution
for perjury and put their careers “at risk” or “on the line.” The prosecutor
did not say that the officers would “firmly” lose their jobs if they lied or
that they faced a “grave” risk of perjury prosecution.
Conflict among the federal appellate courts on this issue underscores
the need for clarity. The Court of Appeal cited the following federal cases
in support of its position:
(U.S. v. Weatherspoon (9th Cir. 2005) 410 F.3d 1142, 1146
[among statements constituting improper vouching was assertion
that police officer witnesses would not lie because they would
risk prosecution and loss of jobs and pensions; existence of such
risks was outside record]; U.S. v. Combs (9th Cir. 2004)
379 F.3d 564, 568, 574-576 [prosecutor's argument that agent
would not lie because it was “darn sure” he would be fired for
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perjury was improper vouching]; U.S. v. Gallardo-Trapero (5th
Cir. 1999) 185 F.3d 307, 319-321 [prosecutor committed
improper (but harmless) vouching with argument that federal
agents and federal prosecutor would not commit perjury, as this
would endanger their careers].)
(Opn. at p. 17; see also United States v. Boyd (D.C. Cir. 1995) 54 F.3d 868,
871-872 [listing cases].)
The Eleventh Circuit, however, has held that acknowledging that
adverse legal consequences flow from committing perjury is not vouching.
(United States v. Sosa (11th Cir. 2015) 777 F.3d 1279, 1295.) The
Eleventh Circuit has also explicitly approved of an “invited reply” doctrine
in which even a “boisterous argument” may be presented specifically in
rebuttal to defense argument “to remove any stigma cast upon the
government or its witnesses.” (United States v. Avery (11th Cir. 1985)
760 F.2d 1219, 1224; see also Sosa, supra, 777 F.3d at p. 1295
[recognizing the “fair response” exception to the general rule against
vouching].) These cases are consistent with the reasoning in Caldwell.
(Caldwell, supra, 212 Cal.App.4th at p. 1271.)
The courts of other states are likewise in conflict on the question.
Under Texas state law, “The fact that a person incurs risks by committing
perjury is a matter of common knowledge.” (Bryant v. State (1996)
923 S.W.2d 199, 212, quoting Vasquez v. State (1992) 830 S.W.2d 829,
831.) Accordingly, in Bryant, remarks that police officers could subject
themselves to felony prosecution and be stripped of peace officer
certification by lying constituted proper argument. (Bryant, supra,
923 S.W.2d at p. 213.) Similarly, in Vasquez, the prosecutor could properly
argue that the officers had no motive to risk their careers and lives by
committing perjury to make a case against the defendant. (Vasquez, supra,
830 S.W.2d at p. 831.)
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By contrast, New York state courts appear to disapprove of such
arguments. (People v. Clark (Appellate Div. N.Y., 2d Dept 1986)
120 A.D.2d 542, 544 [“why would [the officers] get on the stand and
commit perjury” constituted improper vouching; record belied assertion
that it was proper response to defense summation].)
The conflict between the Court of Appeal’s decision in the present
case and Caldwell creates uncertainty regarding the scope of proper
prosecutorial argument, and the risk of inconsistent results. The split in the
federal courts of appeal as well as in the courts of other states highlights the
uncertainty. The issue is an important one as there is potential for reversal
of numerous criminal cases, particularly those that depend on officer
testimony. Accordingly, review is proper under Rule 8.500(b)(1).
CONCLUSION
The People respectfully request that this Court grant review.
Dated: October 3, 2018.
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XAVIER BECERRA
Attorney General of California
GERALD A. ENGLER
Chief Assistant Attorney General
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Senior Assistant Attorney General
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Supervising Deputy Attorney General
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Deputy Attorney General
/S/ LEWIS A. MARTINEZ
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Deputy Attorney General
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EXHIBIT A
California Court of Appeal Opinion

People v. Rodriguez, No. F073594 (filed August 28, 2018)
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EXHIBIT B
California Court of Appeal - Order Directing Publication and Vacating Prior Order

People v. Rodriguez, No. F073594 (filed August 31, 2018)
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CERTIFIED FOR PUBLICATION
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FIFTH APPELLATE DISTRICT

THE PEOPLE,
F073594
Plaintiff and Respondent,
(Super. Ct. No. 12CM7070)
v.
DAVID PHILLIP RODRIGUEZ,
Defendant and Appellant.

ORDER DIRECTING
PUBLICATION
AND VACATING PRIOR
ORDER

THE COURT:
The “order granting publication” filed in the above case on August 29, 2018, was
signed by Justice Ellison in error and is hereby vacated. The present order replaces it.
It appearing that the nonpublished opinion filed in the above entitled matter on
August 28, 2018, meets the standards for publication specified in California Rules of
Court, rule 8.1105, on the court’s own motion, it is ordered that the opinion be certified
for publication in the Official Reports.

______________________________
Smith, Acting P.J.
I CONCUR:

__________________________________
Meehan, J.
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