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INTRODUCTION

Although the State's amici offer some new and rather creative
arguments for the marriage exclusion, their filings primarily serve to flesh
out several critical themes developed in the parties’ briefs.

First, there continues to be extensive discussion of the role of the
judiciary, suggesting that the Court's ruling could reverberate far beyond
the issue of marriage for same-sex couples. That is especially true if the
Court accepts the invitation by the State and its amici to decide the case
based on speculation about how the public might react to a ruling for
marriage equality. As Professor Jesse H. Choper and others explain, to
give credence to the Attorney General's threat of "backlash” and to rule
against marriage equality for that reason would violate the Court's special
role in our democracy to protect the rights of minority groups from
infringement by the majority. And it would diminish the legitimacy of
future rulings by the Court, because society could not be confident those
decisions were the result of principled constitutional inquiry.

Second, if there is anything the briefs in favor of the State prove, it1s
that the Attorney General stands alone in his view that marriage is a
constitutionally insignificant label. The State's amici recognize the
profound inferiority of domestic partnership as compared to marriage. The
problem, of course, is that they go on to contend that marriage is foo good
for lesbians and gay men. They argue that "alternative household
arrangements” harm society in myriad ways, and that allowing same-sex
couples into the revered institution of marriage would inflict even further
societal damage. This argument, of course, is wholly at odds with |
California law, which makes clear that lesbians and gay men are equals in
matters of employment, child-rearing, and their overall ability to contribute
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to society. Amici's argaments about the inferior status of same-sex couples
also underscores the harm and stigma the State inflicts upon them and their
families by relegating them to the separate and unequal institution of
domestic partnership.

Third, the various legal arguments pressed by the State's amici
amount to a request that the Court twist the meaning of the California
Constitution beyond recognition. For example, they advocate a rule that
Courts may not protect individual constitutional rights if doing so would be
contrary to the "policy” preferences of the Legislature. They contend that
lesbians and gay men should not be considered a suspect class because they
have recently made political gains in California, despite the fact that such a
ruling would necessarily strip racial minorities and women of their long-
held and hard-earned constitutional protections. And as discussed above,
they ask the Court to abdicate its critical function of protecting individual
constitutional rights, based on a wholly unsubstantiated threat of backlash.
The Court should not make these chénges just to allow the State to continue

denying marriage licenses to same-sex couples.
DISCUSSION

I. THE ROLE OF THE COURT
A.  The Marriage Exclusion Is Not Shielded From Judicial

Review By The Fact That It Involves Questions Of Public
Policy.
Several of the State's amici argue that the Court would exceed its
constitutional role if it were to strike down the marriage exclusion. In so
doing, they attempt to create a dichotomy between matters of "public

olicy"” and matters of "individual rights." For example, one brief asserts:
policy g p

""The Marriage Cases involve a question best understood not as a narrow
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individual rights claim but rather as an enormously important public policy
question about a social institution at the very heart of our society."'

This is a false dichotomy. The marriage exclusion does, of course,
have important policy consequences. But the same is true of many civil
rights issues. Indeed, school segregation was one of the most signiﬁcant
social policy debates of the Twentieth Century. It was, to borrow the words
of amici, "an enormously important public policy question" about access to
an "institution at the very heart of our society." Yet the Supreme Court |
refused to uphold legislative decisions to segregate the schools on this
basis. Rather, it struck down school segregation because it represented a
public policy choice that violated the equal protection rights of African-
American children. The Court was not merely competent to address this
question; it was conStitutionaiiy obligated to do so.

None of the State's amici has been able to show why the denial of
marriage licenses to same-sex couples does not similarly give rise to a
cognizable individual rights claim that the judiciary must resolve. As the
City explained in its reply brief, when a couple approaches the government
and applies for a marriage license, and the government denies them that
license on the ground that they do not fall within the class of persons
entitled to marry, that is government conduct affecting individual rights,
and it is reviewable by the judiciary.” The constitutional rights of the

couples who are denied marriage licenses are no less sacred — and no less

! (Brief of the Church of Jesus Christ of Latter-Day Saints,

California Catholic Conference, National Association of Evangelicals, and |

Union of Orthodox Jewish Congregations of America in Support of
Respondent State of California (Latter-Day Saints Br.) 6.)

2 (City and County of San Francisco's Reply Brief (City Reply) 6-7.)
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justiciable — simply because they arise in the context of a debate that has

significant policy implications.

B. The Marriage Exclusion Is Not Shielded From Judicial
Review By The Fact That Marriage Was Widely
Understood To Be An Arrangement Between Opposite-
Sex Couples At The Time California’s Constitution Was

Adopted.

Several of the State's amici also note that marriage has long been
understood as a relationship between a man and a woman, and that when
- California's constitution was adopted, it was inconceivable that same-sex

| couples could be married. They contend that these historical facts (which
nobody denies) are somehow embedded in the California Constitution,
thereby stripping the Court of the authority to hold that the State's current
policy of denying marriage licenses to same-sex couples violates their
constitutional rights.?

That is not how constitutional interpretation works, either nationally
or in California. Particularly instructive on this point is the brief of
Professor Pamela S. Karlan, et al. As Professor Karlan explains, the
framers of the Fourteenth Amendment did not intend it to outlaw school
segregation, and the Supreme Court recognized as much in Brown v. Board
of Education (1954) 347 U.S. 483. In fact, the framers of the Fourteenth

Amendment segregated the schools in the District of Columbia.* But as the

? (See, e.g., Brief of California Ethnic Religious Organizations for
Marriage in Support of Appellees (Ethnic Religious Br.) 6-8.)

* (See Brief of Professors of Constitutional Law Pamela S. Karlan,
Paul Brest, Alan E. Brownstein, William Cohen, David B. Cruz, Mary L.
Dudziak, Susan R. Estrich, David Faigman, Philip B. Frickey, Ronald R.
Garet, Kenneth L. Karst, Goodwin Liu, Lawrence C. Marshall, Radkiha
Rao, Kathleen M. Sullivan, Johathan D. Varat, and Adam Winkler in
Support of Respondents Challenging the Marriage Exclusion (Karlan Br.)

6-7.)
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Supreme Court stated in 1954, "we cannot turn the clock back to 1868
when the Amendment was adopted, or even to 1896 when Plessy v.
Ferguson was written. We must consider public education in the light of its
full development and its present place in American life throughout the
Nation . ..." (Brown, 347 U.S, at 492-93.)

This Court must similarly consider the marriage exclusion in light of
the "present place in American life" of lesbians and gay men — and not in
light of their place in American life during the Nineteenth Century. Itis of
course true that nobody would have dreamed of marriage by same-sex
couples when California's constitutién was adopted. After all, our society
had not even discovered the concept of homosexuality; same-sex conduct
was believed to be nothing more than aberrant criminal behavior to be -
severely punished.” But the fact that society did not recognize
homose'xuality when the California Constitution was adopted never
prevented this Court from interpreting it to protect lesbians and gay men
from employment discrimination or discrimination in business licensing.
(Karlan Br. 11; City OB 60-63; see also Brown v. Merlo (1973) 8 Cal.3d
855, 865, fn. 6 ["the present constitutionality of the . . . statute's
classification scheme must be evaluated in light of the contemporary
treatment accorded similarly situated individuals"]; id. at 868-69; People v.
Hofsheier (2006) 37 Cal.4th 1185, 1206 [rejecting classification as
"historical atavism"].) Similarly, there is no basis for concluding that the

disfavored place of lesbians and gay men throughout our history prevents

> Petitioner City and County of San Francisco's Opening Brief on the
Merits (City OB) 8-13.)
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this Court from engaging in meaningful judicial review in this case, based

on present-day reality.

C. The Court Should Decline The Invitation Of Amici To
Render A Decision Based On Fear Of Controversy.

Some amici join in the Attorney General's call for this Court to
concern itself with the potential public reaction to its ruling. For example,
one brief urges the Court to take the "political winds into account” when
conducting its constitutional analysis, and argues that a ruling for marriage
equality would stir "great passions” and result in backlash.® In its reply
brief, the City discussed the numerous reasons the Court should not base its
decision on politics. (City Reply 23-32.) Several of the briefs filed in |
support of the City underscore the point.

First and foremost, as Professor Jesse H. Choper explains, while
potential controversy might be a reason to deny review, it cannot be a
reason to deny rights. "For a court to decline protection until popular
attitudes have reached that point of consensus at which its decisions will be
readily accepted is to shirk its essential duty and contradict its critical
function as the government agency of last resort for the guardianship of
constitutional liberties."” This would not only deny justice in the case at
hand — it would harm the Court's legitimacy in future cases. (Choper Br. 7-
8.)

Second, "[jludges are, generally speaking, not trained to make

social-scientific predictions, and even those who are so trained will often

% (Brief of Leland Traiman and Stewart Blandon in Support of the
State of California and the Attorney General 9.)

7 (Brief of Professor Jesse H. Choper in Support of Petitioners
(Choper Br.) 5.)
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get it wrong." (Choper Br. 7.) Accordingly, even if it were theoretically
appropriate for courts to infect their substantive constitutional
decisionmaking with political speculation, it would be treacherous to do so.
(Ibid.) A brief look at the political landscape on marriage equality
underscores Professor Choper's point. In this litigation, the vast majority of
California's major cities have filed {or have subsequently sought to join) a
brief in support of marriage equality.® This includes the City of San Diego,
whose Republican mayor proclaimed his support for the Cities' Brief on the
ground that the principles of equality should not be compromised for the
sake of political expediency.” The California Legislature has twice voted to
1ift the marriage ban. And as the Equality Federation explains in its brief,
while national opposition to marriage for same-sex couples briefly spiked
amidst anti-gay rhetoric fo]Iowingltlhe Massachusetts ruling, it has now
reached an all-time low as sociéty has begun to realize that it causes no
harm.'® One can only assume the poll numbers are far more favorable in
California. Meanwhile, more than 10,000 same-sex couples have been
married in Massachusetts, without any apparent social upheaval or

retribution against supporters of marriage equality in that state. Indeed, the

8 (See Brief of City of Los Angeles, City of San Diego, City of San
Jose, City of Long Beach, City of Oakland, City of Santa Rosa, City of
Berkeley, City of Santa Monica, City of Santa Cruz, City of Palm Springs,
City of West Hollywood, City of Signal Hill, City of Sebastopol, Town of
Fairfax, City of Cloverdale, County of Santa Clara, County of San Mateo,
County of Santa Cruz, and County of Marin in Support of the City and
County of San Francisco (Cities' Brief).)

® Available at http://youtube.com/watch?v=V AQOkwjQdm6Q [as of
November 12, 2007].

' (Brief of Equality Federation and Gay and Lesbian Advocates &
Defenders in Support of Respondents (Equality Federation Br.) 17.)

CITY'S ANSWER TO AMICT 7 n\govli TH2006\070779\0044914 1 doc
CASE NO. 8147999



current governor of Massachusetts campaigned as a strong and vocal
supporter of the Supreme Judicial Court's ruling. (See generally City Reply
29-31.) All of this suggests that the Attorney General's threat of "backlash"
1S an empty one,'' and underscores that courts should not allow their
constitutional rulings to be swayed by these scare tactics.

Third, the "political expediency” argument fails to account for the
important educative function served by high court rulings. After all, this
Court has a long history of intervening to protect the rights of lesbians and
gay men from infringement by the majority. (City OB 14-15, 60-63.) Far
from dirninishing the Court's stature or legitimacy, these rulings have
served as bellwethers in the long struggle for lesbian and gay equality in
California. Similarly, the Court's ruling on interracial marriage in 1948
(despite much stronger popular opposition to interracial marriage at that
time compared to marriage for same-sex couples now) served as a
tremendous contribution to the national conversation on the issue. The
Court’s record of principled constitutional adjudication in these areas gives
truth to Professor Choper's statement that "a high court's message can have
a proselytizing and sobering effect, converting an impetuous popular mind
into one more receptive to reason.” {Choper Br. 6.)

But just as a ruling in favor of marriage equality would have an
important impact on the national conversation, it is equally true that a
ruling against marriage equality would have a major effect, because "a
ruling that defers to discriminatory popular sentiment can serve to entrench

that sentiment.”" (Choper Br. 6, fn. 4.) This Court should not entrench the

' (Answer Brief of the State of California and the Attorney General
to Opening Briefs on the Merits (A.G. Ans.) 2.)
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marriage exclusion by declaring it constitutional based out of fear that a

principled constitutional ruling would generate short-term controversy.

II. THE CONSTITUTIONAL SIGNIFICANCE OF THE
DIFFERENCE BETWEEN MARRIAGE AND DOMESTIC

PARTNERSHIP

In his supplemental reply brief, the Attorney General continues to
assert that "so long as the Legislature ensures that all rights and benefits
enjoyed by married couples under the law are also available to domestic
partners . . . then the Constitution is not violated."'? In other words,
according to the Attorney General, "marriage" itself is a constitutionally
insignificant label, and therefore the State is free to relegate lesbians and
gay men to the separate institution of domestic partnership.

If the Attorney General is correct, it follows that the State has broad
leeway to transfer distinct classes of people from marriage to domestic
partnership in order to serve various policy goals. The State may, for
example, adopt a policy that divorced people are eligible for domestic
partnership, but not marriage. That people who have been convicted of
crimes can become domestic partners, but not spouses. That people who
are incapable of having children can register as domestic partners, but
cannot obtain a marriage license or get married."?

If there 1s one thing the amicus curiae briefs for the State show, it is
that the Attorney General stands alone in his claim that the label of
"marriage" is constitutionally insignificant. The Latter-Day Saints, for

example, assert that "[m]ale-female marriage is the life-blood of

12 (Reply of the State of California and Attorney General to
Supplemental Briefs 2-3.)

" (City and County of San Francisco's Supplemental Brief (City
Supp. Br.) 31-38; City Reply 9-12.)
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community, society, and the state." (Latter-Day Saints Br. 2.) As the
Ethnic Religious Organizations put it, marriage is a "universal social
institution that provides the matchless benefit of a husband and wife
committed to one another and to the children they may create.” {Ethnic
Religious Br. 11-12.) It is safe to assume, based on the characterizations of
marriage that pervade these briefs, that not one of the State's amici would
agree that the State could permissibly relegate divorced persons, convicts,
or infertile couples to domestic partnership. And they would be correct.

But the State's amici go too far in the opposite direction. They argue
that marriage is foo z'mportant. for lesbians and gay men — that same-sex
couples are not worthy of participation in this revered institution. They
argue that the State should deny marriage licenses to same-sex couples
because of the "substantial adverse consequences for children that often
flow from alternative household arrangements.” (Latter-Day Saints Br. 3.) -
They contend that "many of society's ills are rooted in adult alternative
lifestyle choices . . "% In sum, they take the position that the State can and
should exclude same-sex couples from marriage because to treat them as
equals would harm society.

To be sure, the position taken by the State's amici is more honest
than the position taken by the State itself. After all, given the inherent
invidiousness of "separate but equal” treatment, the State may not inflict
such treatment upon its citizens unless it can identify a "social evil" that the

segregation 1s designed to protect against.” At least the State's amici have

' (Brief of The American Center for Law & Justice in Support of
Respondent Proposition 22 Legal Defense and Education Fund 13-14.)

' (See, e.g., Brief of the American Psychoanalytic Association, the
American Anthropological Association, and the Lawyers’ Committee for

{(continued on next page)
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attempted to identify a "social evil" that the marriage exclusion protects
against. But their relative honesty only serves to highlight the invalidity of
the marriage exclusion, because their central contention — that treating
lesbians and gay men as equals wduld harm society — is not just contrary to
scientific fact,'® but totally contrary to California law and California public
policy, which proclaims that same-sex couples are equal to opposite-sex
couples in matters of family and child-rearing. (City OB 37-40.) In short,
amici's arguments prove too much. They prove that relegating lesbians and
gay men to domestic partnership does indeed stigmatize them, and that

there is no constitutionally acceptable justification for doing so.

III. DISCRIMINATION ON THE BASIS OF SEXUAL
ORIENTATION

A. That The Original Understanding Of Marriage Did Not
Include Same-Sex Couples Does Not Make The Current
Marriage Exclusion Immune From A Discrimination

Claim.

Several of the State's amici protest that the historical understanding
of marriage as a male-female partnership is not rooted in bigotry towards
lesbians and gay men. That may be true, but it is irrelevant. It was not
until the latter half of the Twentieth Century that lesbians and gay men
truly developed a visible identity in American society, and only after that

happened did marriage equality become an idea capable of formulation.

(footnote continued from previous page)
Civil Rights of the San Francisco Bay Area Urging Reversal of the
Decision of the Court of Appeal 14-32; see also City OB pp. 48-56.)

16 (See Respondent's Appendix (RA) 0254-0258, 0905-0922; Brief
of the American Psychological Association, California Psychological
Association, American Psychiatric Association, National Association of
Social Workers, and National Association of Social Workers, California
Chapter in Support of the Parties Challenging the Marriage Exclusion
(APA Br.) 14-18, 26-35.)
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(City OB 13-19.) Once the idea was formulated, the State quickly took
action to prevent it from being achieved. As all parties to this case agree,
the 1977 amendment to the marriage statutes was enacted fof the sole
purpose of preventing same-sex couples from getting married.'” (See AG
Ans. 23, Gov. Ans. 25, Fund Ans. 60.) The same is true of Propoéition 22
in 2000, albeit for out-of-state couples. Accordingly, the City does not,
contrary to some protestations of amici, attack the institution of marriage as
discriminatory. Rather, the City attacks as unconstitutional the efforts to
keep same-sex couples out of marriage — efforts that arose only after
lesbians and gay men finally overcame centuries of state-sponsored
persecution to develop an idénﬁty of their own.

Furthermore, even if California's marriage statutes had always
specified that marriage connotes a re}ationship between a man and a
woman, thereby obviating the State's need to take legislative action to
exclude same-sex couples in 1977, that would still not preclude this
constitutional challenge. A statute that was not intended to discriminate
when enacted can nonetheless become discriminatory based on changed
societal circumstances. For example, imagine a society that, at its
inception, was composed solely of Protestants, Catholics and Jews.
Imagine further that the Legislature enacted a statute providing that
marriages could be performed by the clergy of the Protestaﬁt, Catholic and
Jewish faiths. Such a law would obviously not be rooted in bigotry.

However, if a century later that society subsequently became infused with

'7(See A.G. Ans. 23; Answer Brief of Governor Schwarzenegger |
and State Registrar of Vital Statistics Teresita Trinidad on the Merits 25;
Proposition 22 Legal Defense and Education Fund Answer to Petitioners'
Opening Briefs on Substantive Issues 60.)
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Muslims {something that may have been utterly inconceivable at the time
of enactment), and if the State invoked the statute to deny Muslims the right
to have their clergy preside over their civil marriages, the statute would
discriminate against Muslims by drawing a classification that precludes

their equal treatment.

B. The Marriage Exclusion Does Not Merely Have A
"Disparate Impact™ On Lesbians And Gay Men; It
Constitutes Differential Treatment Of Them.

Some of the State's amici argue that while the marriage exclusion
might have a "disparate impact" on lesbians and gay men, it does not
constitute "disparate treatment” of them. It follows, they contend, that there
is no cognizable equal protection claim because there can be no equal
protection violation based on a disparate impact theory.'®

However, as discussed in the preceding section, as well as in the
City's Reply Brief at 41-42, this clearly is a disparate treatment case, not a
disparate impact case. As all parties agree, the 1977 amendment to the
marriage statutes and the 2000 initiative were enacted for the explicit
purpose of preventing same-sex couples from obtaining marriage licenses
recognized by the State — i.e., for the purpose of ensuring they received
differential treatment from the State. As such, they stand in stark contrast
to cases such as Washington v. Davis (1976) 426 U.S. 229, 246 and
Personnel Administrator of Massachusetts v. Feeney (1979) 442 U.S. 256,
271, in which the government policies at issue were adopted for a purpose
other than to exclude a discrete group, but which happened to have a

disparate impact on that group.

'® (See, e.g., Brief of the Knights of Columbus in Support of the
State Defendants (Knights Br.) 16-17.)
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Amici further argue that because the marriage laws do not explicitly
mention "same-sex couples” or "gay men and lesbians," the Court cannot
deem the marriage exclusion to be a classification based on sexual
orientation. That argument proves too much. To use a derivation on the
hypothetical from the preceding section, imagine a law that stated,
"government benefits shall go to Protestants." And imagine the legislative
history showed that the Legislature enacted this law to prevent Catholics
from receiving benefits. Nobody would have the audacity to argue that this
law merely had a coincidental "disparate impact” on Catholics. Everyone
would recognize it involved disparate treatment of Catholics, even though it
did not mention them by name. Incidentally, this would be true whether
people wished to deny benefits to Catholics out of "animus” or merely out
of a desire to "keep things the way they always have been.” Either way, it
would be disparate treatment of Catholics. And in this case, either way, it

1s disparate treatment of same-sex couples. (See also City Reply 40-41.)

C. The Court Cannot Deprive Lesbians And Gay Men
Heightened Constitutional Protection On The Ground
That They Have Made Political Gains In California.

The State's amici also latch on to the Attorney General's argument
that even though lesbians and gay men bear all the traditional indicia of a
suspect class, courts should not apply strict scrutiny to classifications based
on sexual orientation because the gay community has recently made
political gains in California. The City's Reply Brief already demonstrates
that this argument: (1) is wrong as a doctrinal matter because women and
other groups achieved significant legislative success before this Court ruled
they constitute a suspect class; (2) would require the Court to conclude that
women and racial minorities are no longer entitled to heightened
constitutional protection; (3) exaggerates the amount of power lesbians and
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gay men exert in the political process; and (4) punishes lesbians and gay
men for the legislative victories they have finally obtained after centuries of
state-sponsored persecution. (City Reply 42-50.)

The City also strongly commends to the Court the brief filed by the
Equal Justice Society. Among other things, this brief discusses at length

the disturbing implications of the "political power" argument:
g 1mp p P g

We assume that the State does not question the
continuing need for judicial vigilance against
discrimination on the basis of race, gender and
religion. The State presumably does not believe, in
other words, that these forms of invidious
discrimination have become constitutionally
unimportant because legislatures have acted to fight
against them. Why, then, is antigay discrimination
different?

The only explanation is that the State believes
that people of color, women and religious minorities
"snuck under the wire": they succeeded in securing
judicial rulings establishing that discrimination against
them is presumptively unconstitutional before they
secured the benefit of protective legislation . . . .

The State urges this Court to hold that it is only
when judges step out ahead of legislatures that they
should feel comfortable in protecting the equal
citizenship status of disfavored minorities. When
judges follow the lead of legislatures in recognizing
the invidious quality of discrimination against a
disfavored minority, the State would have this Court
rule that the judiciary has "missed its chance” and
should turn a blind eye toward any subsequent laws or
poiicieﬁgthat deny equal citizenship to that minority

group.
In sum, the State and its allies advocate a seismic shift in California's
equal protection jurisprudence ~ a shift that would strip the judiciary of its
constitutional role as the institution primarily responsible for the protection

of minority rights against infringement by the popular majority. It is not

¥ (Brief of Equal Justice Society in Support of Parties Challenging
the Marriage Exclusion (EJS Br.) 16-17.)
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worth imposing this dramatic change just for the purpose of allowing the

State of California to continue denying marriage licenses to same-sex

couples.

D. Sexual Orientation Is An Immutable Trait, But If The
Court Believes There Is A Factual Dispute On This
Question That Affects The Outcome Of The Case, It
Should Remand For A Trial.

Although the Attorney General concedes that sexual orientation is an
immutable trait for purposes of the suspect classification doctrine (A.G.
Ans. 24-25), a group of amici led by Jews Offering New Alternatives to
Homosexuality argues that sexual orientation is not, in fact, immutable.”® It
argues, among other things, that "at least a few strongly motivated
individuals can voluntarily change their orientation.” (JONAH Br. 13.)

The City has addressed this argument fully in its Opening Brief at
64-69. To summarize, immutability is not a prerequisite for a suspect class,
as demonstrated by the fact that courts have applied heightened scrutiny to
classifications based on the mutable traits of alienage, poverty and religion.
But even if immutability were relevant here, sexual orientation is clearly an
immutable trait — it is a trait so fundamental to a person's identity that the
government may not demand that a person change it in order to be granted
rights or privileges under the law. Even the JONAH Brief appears to
acknowledge that sexual orientation is fundamental when it asserts that

only "a few strongly metivated individuals" can change their sexual

orientation.

20 (Brief of Jews Offering New Alternatives to Homosexuality
("JONAH"), Parents and Friends of Ex-Gays & Gays ("PFOX"), and
‘Evergreen International, in Support of Proposition 22 Legal Defense and
Education Fund (JONAH Br.).)
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Finally, if the Court were to deem the question of immutability
decisive in this case, and if it were to détermine, like the Court of Appeal
below, that the factual record is inadequate to resolve it, the Court should
remand for a trial on the issue. This would be the appropriate result in light
of the Court of Appeal's unqualified reversal. (See City OB 28, 69»70, fn.
26; City Reply 43-44, fn. 14.)

IV. DISCRIMINATION ON THE BASIS OF GENDER

A.  The State's Amici Have Failed To Refute The City's
Central Argument For Why The Marriage Laws Classﬂ'y
Based On Gender.

Although numerous amici argue that the marriage exclusion does not
classify on the basis of gender, none has responded to the City's central
argument on this point. The City posed a hypothetical statute providing
that, in the event of parental separation, primary custody nights shall be
granted to the parent who is the same sex as the child. Under such a statute,
a father is denied primary custody of his daughter on the sole ground that
he is a man. A mother is denied primary custody of her son, on the sole
ground that she is a woman. Although this statute does not single out one
sex or the other for adverse treatment, nobody could argue (indeed nobody
has argued) that this custody statute does not classify on the basis of
gender, Similarly, a statute requiring that women and men may only sit
next to persons of the same sex on the bus does not single out one sex for
adverse treatment, but a woman who wishes to sit next to her male friend is
denied the right to do so because she is a woman, and vice-versa. (City OB
73; City Reply 50-51.)

One of the State's amici argues that the "equal application" theory

still applies in the gender context, even if it has been rejected in the race
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context.?! If that were correct, then the above statutes would be valid. But
they clearly are not — they are gender classifications subject to strict
scrutiny, and they would never satisfy strict scrutiny. The "equal
application” theory is as meritless here as it was in the race cases. (See also
J.E.B.v. Alabama ex rel. T.B. (1994) 511 U.S. 127, 146 [rejecting equal
application theory and striking down gender-based conduct that does not
single out one sex for hegative treatment]; City OB 74-78; City Reply 52-
54)

The State's amici also make much of the fact that there are real
physical differences between men and women, and that these differences
sométimes justify gender-based classifications in contexts where race-based

_classifications would not be permitted. That argument conflates two
distinct inquires: (1) whether a statute classifies on the basis of gender; and
(2) whether the gender classification satisfies strict scrutiny. The physical
differences between men and women are relevant to the second inquiry.
But the fact that there are physical differences between the sexes cannot
possibly affect whether a gender-based classification exists in the first
place.

In sum, amici's arguments about differences between the sexes do
not change the fact that when a law classifies on the basis of gender, strict
scrutiny must be applied. The State and its allies have failed to demonstrate
that the marriage laws — by treating men and women differently based on
their sex ~ is not a gender-based classification. Nor have they explained

how this gender-based classification could possibly satisfy strict scrutiny.

2! (Brief of Doublas W. Kmiec, Helen M. Alvare, George W. Dent,
Jr., Stephen G. Calabresi, Steven B. Presser, and Lynn D. Wardle,
Professors of Law, in Support of the State of California (Kmiec Br.) 9-12.)
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B. The State's Amici Fail To Demonstrate That The
Marriage Exclusion Is Not Based On Improper Gender

Stereotypes.

The State's amici also argue that the marriage laws cannot possibly
be based on improper gender stereotypes because marriage has always been
between a man and a woman. (See, e.g., Kmiec Br. 23.) This completely
misses the point. The City does not argue that society's historical
understanding of marriage as a relationship between a man and a woman is
based on gender stereotypes.?”? It argues that when the Legislature amended
the laws in 1977 to prevent same-sex couples from participating in
marriage, and when the voters opted against recognizing out-of-state
marriages of same-sex couples in 2000, those legislative decisions were
based on improper gender stereotypes. They were based in large part on
the assumptions that a "real man" should not want to be with another man,
and that a "real woman" should not want to be with another woman. They
were also based on the assumption that the "family” was composed of a
male breadwinner and an economically-dependent female childrearer — a
model into which same-sex couples did not fit. (City OB 78-82; City Reply
54-56.) Those assumptions are gender stercotypes. Equal protection does

not permit laws to be based on them.
V. THE FUNDAMENTAL RIGHT TO MARRY

Several of the State's amici, while acknowledging the constitutional

significance of marriage and the fundamental differences between marriage

22 Historically the marriage laws in this state and around the country
contained many gender-based distinctions that were predicated on
stereotypical gender roles and beliefs about women that were later
recognized to have been demeaning. (See, e.g., City OB 21-24.) Whether
the limitation of the relation to opposite-sex couples was itself the product
of such stereotypes is not a question this Court needs to consider.
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and domestic partnership, argue that the State may nonetheless deny
marriage licenses to same-sex couples because this is not a right they have
heretofore enjoyed. This misstates the issue for several reasons.

First, it fails to recognize the distinction between the equal
protection and due process prongs of the fundamental rights doctrine. As
Professor Karlan's brief explains, when the state decides to extend an
important right or privilege to its citizens, equal protection dictates that the
right or privilege be extended on egual terms, absent a compelling reason
not to. Examples include voting, access to appellate review, and access to
limited public forums. (Karlan Br. 12-17.) So, for example, the federal
Constitution does not require states to provide appellate review, but if they
choose to do so, they may not exclude a subset of society without a
compelling justification. And if a particular group were historically denied
access to appellate review, nobody would have the audacity to argue that
the group has no constitutional claim because it has "never enjoyed the
right before." Rather, to justify the extension of this important privilege on
unequal terms, the state would be required to show that the exclusion serves
a compelling governmental interest.

The law treats marriage exactly as it does voting, access to appeilaté
review, and access to limited public forums: equal protection dictates that
states must extend it on equal terms. Marriage "has been held too important
a privilege to be distributed along lines that would otherwise constitute a
permissible discrimination.” (Karlan Br. 17.) The state may deprive
prisoners and convicts of many rights and privileges, but it may not deny
them the right to marry, because once the state decides to extend that right,
it is required to extend it to all on equal terms, absent a compelling reason
not to. Accordingly, to deny this right to same-sex couples, the State must
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provide a compelling justification. It cannot avoid the obligation to do so
simply by asserting that lesbians and gay men have never enjoyed the right
to marry before. Such facile arguments would never prevail in a case
involving voting, access to the courts or access to limited public forums.
The Court should not allow it to prevail in a case involving the fundamental
right to marry.

Second, even under the substantive due process prong of the
fundamental rights doctrine, the argument that same-sex couples have no
claim because they have "never enjoyed the right before" is belied by the
case law. As set forth extensively in the City's prior briefs, the Supreme
Court in Lawrence resoundingly rejected the notion that states could
criminalize same-sex conduct simply because society had not previously
recognized the "fundamental right to engage in homosexual sodomy."
(City OB 90-93; City Reply 56-58.) Rather, the sodomy statutes implicated
the general right to intimate association, and the fact that society had not
previously recognized that right for lesbians and gay men did not preclude
them from successfully asserting it. Similarly, in the miscegenation cases,
the fact that society had not previously recognized a fundamental right to
interracial marriage did not preclude interracial couples from successfully
asserting that they too enjoyed the fundamental right to marry under
principles of due process. (City OB 91-92.) So too here — the fact that
society was, until recently, unable to conceive of marriage by same-sex
partners is no basis for concluding that the State may continue, today, to
treat lesbians and gay men as second-class citizens.

VI. THE RIGHT TO PRIVACY

Throughout all the briefing in this case, not a single party or amicus

has responded to the City's argument that the marriage exclusion imposes
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an unconstitutional condition on lesbians and gay men, in violation of the
privacy provision of the California Constitution. (City OB 87-89; City
Reply 59-60.) To summarize, if one agrees that marriage is indeed a
superior institution to domestic partnership (as everyone does except
apparently the Attorney General), it necessarily follows that the State
cannot condition the benefits of marriage on the relinquishment of
constitutional rights. In other words, the State may not tell its citizens that
they will be denied marriage and relegated to domestic partnership unless
they are willing to relinquish their constitutional rights.

But as the City has argued and as the Anti-Defamation League's
brief shows in greater detail, by not allowing same-sex couples to marry,
the State is conditioning the benefit of marriage for lesbians and gay men
on the relinquishment of the right to intimate association, i.e, the right to be
with the person they love.”? Nobody disputes that all in society, including
lesbians and gay men, enjoy this right to intimate association. Yet, neither
the State nor its amici have explained why the State may condition the
benefits of marriage for lesbians and gay men on the relinquishment of this
cherished privacy right.

VII. THE PROCREATION RATIONALE
Few if any of the State's amici take seriously the assertion that

deference to "the will of the people"” or "tradition" can be considered a

 (See generally Brief of the Anti-Defamation League, Los Angeles
Gay and Lesbian Center, Sacramento Gay and Lesbian Center, San Diego
Lesbian, Gay, Bisexual and Trangender Community Center, San Francisco
LGBT Community Center, Billy DeFrank Center, The Gay and Lesbian
Center of Greater Long Beach, Desert Pride Center, Lighthouse
Community Pride Center, the Pacific Center, and Stanislaus Pride Center in
Support of Respondents Challenging the Marriage Exclusion.)
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substantive justification for a legislative classification, even under the
rational basis standard. Nor should they. As the City explained in its Reply
Brief, these concepts have assisted courts in establishing different levels of
scrutiny and using a deferential level in most cases, but courts do not and
cannot use them as reasons for holding that a particular law actually
satisfies equal protection scrutiny. (City Reply 17-22.) The brief of the
Equal Justice Society in support of the City makes this point in greater
detail, showing that the authorities cited by the Attorney General for the
proposition that deference requires the Court to uphold the marriage
exclusion stand for nothing of the sort. (EJS Br. 6-12.)

Instead, the State's amici assert "procreation” as a juStiﬁcation for
the marriage exclusion. As discussed in the City's Reply Brief, there appear
to be two versions of this argument. The first is that opposite-sex couples
make better parents than same-sex couples, thereby justifying the extension
of the "carrot" of marriage to the preferred group of child-rearers. This
rationale, of course, is wholly invalid in Califomia, whose laws insist that
same-sex couples are to be treated as equals with respect to parenting.

(City Reply 33-35.)

The second version of the procreation argument is that marriage
promotes "responsible procreation,” and because only heterosexual couples
procreate irresponsibly, they are the only people in need of incentives to
stay together after having children. Again, as the City has explained, this
argument suffers from numerous defects: (1) it fails to recognize that same-
sex couples make babies as well, and thereby presumably should also be
incented to stay together after doing so; (2) it fails to explain why it is
rational to exclude same-sex couples, who do make babies, while including
prisoners and the infertile, who do not; and (3) it fails to explain how
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granting marriage licenses to same-sex couples could possibly harm the
state's interest in "responsible procreation” by heterosexual couples. (City
Reply 33-38; City OB 46-47.)

On this last point, the State's amici strain to provide a reason why
allowing same-sex couples to marry would threaten the State's précreative
interests. Their exceedingly abstract language is revealing. One amicus
states that "procreation is a key public purpose of marriage," and argues
that allowing same-sex couples to marry "harms this interest.” (Knights Br.
11.) Another argues that if marriage equality were achieved, "the close
cultural linkage between the institution of marriage and the begetting and
raising of children will be weakened.” (Iatter-Day Saints Br. 4.)

What are they suggesting? That if same-sex couples are allowed to
marry, heterosexual married couples will stop making babies? That
heterosexual couples will stop getting married, thereby having more babies
out of wedlock? If that ts what amici contend, it is extraordinarily far-
fetched — akin to the type of "theoretically 'conceivable,’ but totally
unrealistic state purpose" that cannot be used to uphold a statute that treats
people unequally, even under rational basis. (Brown, 8 Cal.3d at 865, fn. 7;
see also City Reply 35-36.)** Moreover, the assumption that marriage by

same-sex couples should drive heterosexual couples into irresponsible

** One amicus makes the far-fetched argument that same-sex unions
in Europe have caused an increase in out-of-wedlock births and a decline in
marriage by heterosexuals. (Brief of The American Center for Law &
Tustice In Support of Respondent Proposition 22 Legal Defense and
Education Fund 5.) The briefs of the American Psychological Association
and Professor Eskridge refute the point. (APA Br. 24 & fn. 43; Brief of
Professor William N. Eskridge, Jr. in Support of Parties Challenging the
Marriage Exclusion 35.)
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behavior 1s premised on the notion that same-sex couples are inferior or
immoral — a notion that is contrary to California law and cannot be a basis
for upholding the marriage exclusion under any level of scrutiny.

- Perhaps amici simply mean‘to argue that certain individuals who
care a great deal about the historical linkage between marriage and
procreation — perhaps for religious reasons — will suffer some psychic
injury if a class of persons historically not linked to biological procreation
is given permission to marry. They do not say that, of course, because they
know that psychic injury to some is not a legitimate reason to deny rights to
others. And they know that civil rights for all cannot be defined by the

religious beliefs of some.” Indeed, individuals who strongly opposed the

2 As the amicus curiae briefs for the State show, some of the most vocal
opponents of marriage equality claim that allowing lesbians and gay men to
marry would do violence to their religious beliefs and practices. History
shows that proponents of slavery, segregation, miscegenation laws, and
laws denying suffrage and other rights to women held similarly strong
religious beliefs that were offended by the extension of full civil rights to
blacks and women. (See The Biblical and "Scientific Defense of Slavery in
Anti-Black Thought 1863-1925, vol. VI (Smith edit., 1993); Fehrenbacher,
The Dred Scott Case: Its Significance in American Law and Politics (1978)
12, 15; Kennedy, Interracial Intimacies, Sex, Marriage, Identity and
Adoption (2003) 18-20, 26-27, fn. 1; Cott, Public Vows, A History of
Marriage and the Nation (2000) 6, 11, 59-61, 106-107; Kandt, In the Name
of God; An American Story of Feminism, Racism, and Religious
Intolerance: The Story of Alma Bridwell White (2000) 8 American U. J.
Gender Soc. Policy & Law 753, 783-84, 777, fn. 213, citing 2 Ruether &
Keller, Women and Religion in America, The Nineteenth Century {1982)
231; Hammond, Trial and Tribulation: The Story of United States v.
Anthony (2000) 48 Buff. L.Rev. 981, 990 & tn. 33.} Such beliefs and
convictions may be deeply and sincerely held, but in the end they do not
have a place in civil rights jurisprudence. "Our obligation is to define the
liberty of all, not to mandate our own moral code." (Lawrence v. Texas
(2003) 539 U.S. 558, 571, quoting Planned Parenthood of Southeastern Pa.
v. Casey (1992) 505 U.S. 833, §50.)
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mixing of races presumably suffered a similar psychic injury after .the Court
invalidated California's miscegenation laws, but that did not prevent the
Court from doing justice. Ultimately, it is quite telling that the State's amici
spend so much time using such amorphous, abstract language to attempt to

describe the harm that would come if marriage equality were achieved.

VIII. AMICT'S OTHER ARGUMENTS

A.  The City Is Not Barred From Challenging The
Constitutionality Of The Marriage Exclusion.

The Pacific Justice Institute (PJI) contends the City does not have
"standing" to sue, invoking the rule that a political subdivision of the state
generally does not have the legal capacity to challenge the constitutionality
of state statutes.”® This contention has several fatal flaws.

First, no party has raised the issue of the City's capacity to sue at any
level of these proceedings. Accordingly, the issue has been waived. The
rule PJI invokes is not a standing rule in the jurisdictional sense. Although
courts often refer to it in shorthand as the "no standing" rule, they recognize
that, in actuality, it is a "capacity to sue" rule that is not jurisdictional. (See,
e.g., City of New York v. State (1995) 86 N.Y.2d 286, 292 ["The issue of
lack of capacity to sue does not go to the jurisdiction of the court, as is the
case when the plaintiffs lack standing. Rather, lack of capacity to sue is a
ground for dismissal which must be raised by motion and is otherwise
waived"]; Rogers v. Brockette (5th Cir. 1979) 588 F.2d 1057, 1068 [noting

that the political subdivision cases "do not deal with 'standing,’ in the sense

%% (See Brief of Pacific Justice Institute and Capitol Resource
Institute in Support of Petitioners Proposition 22 Legal Defense and
Education Fund and Campaign for California Families Regarding Party
Standing of Petitioners and Respondent City and County of San Francisco

(PJI Br.) 4-21.)
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in which we use the term, at all"}; cf. Star-Kist Foods, Inc. v. County of Los
Angeles (1986) 42 Cal.3d 1, 5-6 ["The term 'standing' in this context refers
not to traditional notions of a plaintiff's entitlement to seek judicial
resolution of a dispute, but to a narrower, more specific inquiry focused
upon internal political organization of the state . . . ."].) |

Second, even if the issue had not been wai&ed, PJI mischaracterizes
the nature of the City's Ia\&suit. The "no standing" rule holds that a
subdivision of the state "may not challenge state action as violating the
entities’ rights under the due process or equal protection clauses . . ." (Star-
Kist Foods, 42 Cal.3d at 6, italics added.) The City has not challenged the
marriage exclusion on the ground that it violates the City's own equal
protection rights. Rather, the City contends that it has a beneficial interest
in the outcome of the litigation because the marriage laws force it to violate
the constitutional rights of its citizens by denying them marriage licenses.
(See RA 4 [First Amended Complaint for Declaratory Relief at 9 14].)
Under these circumstances, the City has the capacity to challenge the
validity of those laws in a declaratory and writ relief action, as it has done
here. Indeed, that is the City's only choice, since this Court has ruled that
the City may not simply decline to enforce the marriage exclusion. Courts
from this and other states have recognized the principle that municipalities
may sue to prevent states from forcing them to violate the constitutional
rights of their citizens in a variety of contexts. (See, e.g., City of New York,
86 N.Y.2d at 292 ["capacity" rule does not bar suit where " 'the municipal
challengers assert that if they are obliged to comply with the State statute
they will by that very compliance be forced to violate a constitutional
proscription,’ " quoting Matter of Jeter v. Ellenville Cent. School Dist.
(1977) 41 N.Y.2d 283, 287]; Central Delta Water Agency v. State Water
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Resources Control Bd. (1993) 17 Cal.App.4th 621, 630 ["a political
subdivision of the State may challenge the constitutionality of a statute or
regulation on behalf of its constituents where the constituents' rights under
the challenged provision are 'inextricably bound up with' the subdivision's
duties under 1ts enabling statutes," quoting Selinger v. City Council (1989)
216 Cal.App.3d 259, 271); Zee Toys, Inc. v. County of Los Angeles (1979)
85 Cal.App.3d 763, 780, aff'd sub. nom. Sears, Roebuck and Co. v. County
of Los Angeles (1981) 449 U.S. 1119 ["The conflict between the duties of
the supervisors under the Constitution of the United States and those which
were imposed by Revenue And Taxation Code section 225 justifies the
assertion of the constitutional claims by the county . . ."]; f. City of
Carmel-by-the-Sea v. Young (1970) 2 Cal.3d 259, 262-63 [considering the
city's challenge to state statute without discussing "no standing" rule but
noting that law would impact local government administrative functions].)*’

The consequences of PJI's proposed "standing" rule would be
dramatic indeed. Imagine, for example, that the state enacted a law
requiring city police departments to take suspects into custody without
reading them their Miranda rights. As set forth in Lockyer, those

departments do not have the authority to disobey the statute. Under PIT's

*7 Incidentally, there is no doubt the City has "standing” in the
jurisdictional sense of the term. "A party enjoys standing to bring his
complaint into court if his stake in the resolution of that complaint assumes
the proportions necessary to ensure that he will vigorously present his
case." (Harman v. City and County of San Francisco (1972) 7 Cal.3d 150,
159.) The City's "stake in the resolution” of this case is enormous — its
resolution will determine whether the City must, from its perspective,
continue to violate the constitutional rights of its citizens. Furthermore, the
City has demonstrated that the marriage exclusion inflicts financial harm
upon it. (RA 213.) And the City has indeed "vigorously present[ed]" its
case; indeed it has served as the lead plaintiff throughout these proceedings.
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approach, the cities would also be precluded from seeking redress in the
courts; their only option would be to continue violating the rights of their
citizens until one of those citizens succeeded in getting the statute
overturned. Such a result is contrary to both common sense and to the law.
(Cf. Thompson v. South Carolina Com. on Alcohol and Drug Abuse (1976)
267 S.C. 463, 467 [peace officers charged with enforcing state cﬁminai law
had capacity to challenge, on equal protection grounds, constitutionality of
state statute governing enforcement of those laws].)

In sum, the City cannot be forced to violate the constitutional rights
of its citizens without being given any measure of legal redress. Nor should
the Court even entertain PJI's far-reaching argument in a case where the
State and its allies have failed to raise the issue in any brief or at any
hearing in the trial court, the Court of Appeal, or this Court.

B.  The Fund And CCF Lack Standing.

The City has already demonstrated that the Proposition 22 Legal
Defense and Education Fund ("Fund") and Campaign for California
Families ("CCF") lack standing in this case. To summarize, this Court's
decision in Leckyer v. City and County of San Francisco (2004) 33 Cal.4th
1055 ("Lockyer") eliminated all illegal expenditures by the City, rendering
moot any taxpayer claims that the Fund and CCF might have asserted,
thereby stripping them of their standing as taxpayers to seek a declaratory
judgment on the validity of the marriage exclusion. (City Ans. 17-21.) Nor
can these groups independently seek a declaratory judgment on the validity
of the marriage exclusion as parties "beneficially interested,” because their
status as initiative supporters does not give them injury-based standing. To
grant injury-based standing to "supporters" of legislation would open the
floodgates to litigation for no good purpose, since the State is charged with
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defending its laws, and since supporters of the State may participate as
amici. (Id. at 21-30.) | |

PJI contends that, notwithstanding the mootness of the taxpayer
claims and the lack of injury-based standing to assert a claim for
deciaratory relief on the validity of the marriage exclusion, the Court
should treat the groups as parties. That is because, according to PJI, "the
issues raised by CCF and the Fuﬁd in their respective actions are issues of
general public interest that are likely to arise in the future, and notions of
fundamental faimess and judicial economy favor allowing CCF and the
Fund to pursue their claims." (PJI Br. 24.)

This argument makes no sense. It is true that California courts
sometimes rule on moot issues when those issues are important and likely
to arise in the future. But that doctrine presupposes that if a court were to
dismiss a claim as moot, the issue would not be adjudicated. The doctrine
has no relevance here, where even if the Court rules that the Fund and CCF
lack standing, it will proceed to rule on the constitutionality of the marriage
exclusion. After all, there remain parties with a beneficial interest on both
sides of the case. And the efforts of those parties — combined with the
considerable efforts of amici — ensure that the case is vigorously contested
and all issues thoroughly addressed. PJI's argument provides no basis for

the Court to depart from well-established precedent on taxpayer and injury-

based standing.

C. A Ruling In Favor Of Marriage Equality Would Not
Require Rulings In Favor Of Polygamists.

Several amici raise the alarm that a ruling for marriage equality
would set the stage for constitutional challenges to anti-polygamy laws.
But there is a fundamental difference between these two legal issues which
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all amici ignore. A decision striking down the marriage exclusion would be
based on a principle of equality — the principle that same-sex couples must
be treated equally to heterosexual couples, and both must be given access to
the institution of marriage on equal terms.

In contrast, a polygamist is already granted access to the institution
of marriage on equal terms as heterosexuval couples. The State already
treats him equally. A claim by a polygamist to marry more than one
partner would be a claim for differential treatment — for special treatment.
Equal protection does not require that. Accordingly, there is nothing about
a ruling in favor of marriage equality in this. case that would require future

courts to strike down anti-polygamy laws.
D.  Perez And Loving Are Highly Relevant To This Case.

Like the majority below, four African-American pastors attempt to
brush aside the holdings of Perez v. Sharp (1948) 32 Cal.2d 711, and
Loving v. Virginia (1967) 388 U.S. 1, on the ground that they were race
cases.”® Ttis of course true they were race cases, and that one of the most
offensive aspects of the miscegenation laws was their goal of relegating
African-Americans and other minorities to inferior status. But the context
mm which those cases arose does not make them irrelevant here. As the
Supreme Court has stated, "[tThe Court's opinion [in Loving] could have
rested solely on the ground that the statutes discriminated on the basis of
race in violation of the Equal Protection Clause. But the Court went on to
hold that the laws arbitrarily deprived the couple of a fundamental liberty

protected by the Due Process Clause, the freedom to marry." (Zablocki v.

% (See generally Brief of African-American Pastors in California in
Support of Respondents.)
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Redhail {1978) 434 U.S. 374, 383; see also Perez, 32 Cal.2d at 714
["Marriage 1s thus something more than a civil contract subject to
regulation by the state; it is a fundamental right of free men. There can be
no prohibition of marriage except for an important social objective . . .."].)
Lest anyone doubt the doctrinal and historical parallels between this
case and Perez, the brief of California NAACP should put that doubt to
rest. The brief shows that the words of Justice Traynor's opinion in Perez
apply almost verbatim to the arguments for marriage equality, while the
words of Justice Shenk's dissent apply almost verbatim to the arguments
against it. Similarly, the words of the majority and dissenting opinions of
the Massachusetts Supreme Judicial Court on the issue of marriage equality
apply almost verbatim to the arguments over the controversial issue of

interracial marriage that took place half a century before.”’

E. A Ruling For Marriage Equality Would Not Subject
Religious Groups To Liability Or The Deprivation Of
Government Benefits.

The Beckett Fund for Religious Liberty argues that if the Court rules
for marriage equality, churches who wish to retain their own definition of
marriage that excludes same-sex couples would be subject to legal Hability
and deprivation of government funding.*® That is not true. A ruling for
marriage equality would have no impact whatsoever on the law govemning
the interaction between government and religion.

Today, the law recognizes a distinction between: (1) core religious

institutions; and (2) public benefit organizations that are affiliated with a

# (Brief of California NAACP in Support of Parties Challenging the
Marriage Exclusion 4-14.)

3 (Brief of the Beckett Fund for Religious Liberty in Support of
State Defendants 7-26.)
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particular religion. (See Catholic Charities of Sacramento v. Superior
Court (2004) 32 Cal.4th 527, 542-43.) The first type of institution is
typically exempt from antidiscrimination laws, because to apply those laws
could interfere with "internal church governance." (/d. at 542.) A ruling by
this Court for marriage equality would not hamper the ability of core
religious institutions to practice their faith without fear of legal liability or
recrimination from the goifernment. Certainly no religious group would be
required to solemnize marriages that are contrary to its religious teachings.
In contrast, the institutions in the second category — public benefit
organizations — are already subject to the antidiscrimination laws of this
State. (See, e.g., id. at 542-43.) For example, they already cannot
discriminate in employment on the basis of sex, religion, or sexual
orientation. (/d. at 543.) That is true whether or not the Court rules in
favor of the marriage exclusion. In short, in terms of the relationship

between government and religion, marriage equality would change nothing.

F. Discrimination Against Lesbians And Gay Men
Throughout The Country Is No Basis For Permitting
Discrimination In California.

In the never-ending quest to fabricate justifications for the marriage

" one of the State's amici argues as

exclusion that sound "nicer to gays,
follows: Virtually all states currently decline to recognize marriages

between same-sex couples, and the federal government similarly refuses to
provide benefits to same-sex couples who are married. A?Eowing same-sex

couples to marry in California would "mislead" them into thinking their

relationships enjoy greater recognition than they actually do. Therefore, it

31 (Yoshino, Too Good Jor Marriage, New York Times (July 14,
2006).)
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is permissible, under the California Constitution, to relegate same-sex
couples to the institution of domestic partnership.’> In other words, because
same-sex couples are victims of discrimination by other governmental
entities 1n our federal system, California should be allowed to perpetuate
that discrimination. |

This is a remarkable argument. First, it is based on the insulting and
wholly unrealistic assumption that same-sex couples are unaware that other
governmental entities discriminate against them. Second, it ignores the fact
that domestic partner status creates far more confusion and difficulty for
same-sex couples than would married status. (See City Supp. Br. 9-10, 12-
15; see also New York Times, New Jersey: A Flawed Law (Nov. 11, 2007)
[discussing the practical and moral failures of New Jersey's civil union.
law].) But more fundamentally, amici's argument posits that even if an act
of discrimination would normally violate the California Constitution, it
should be construed nof to violate the California Constitution if most other
governments engage in similar discrimination. The California Constitution
is a document of independent force; its protections cannot be expanded and
contracted to accommodate the policies of other jurisdictions. To tell
lesbians and gay men that the only thing preventing them from getting
married in California is the fact that other jurisdictions might still treat them
as second-class citizens would make a mockery the California

Constitution's guarantee of equal protection of the laws. -

32 (Brief of John Coverdale, Scott Fitzgibbon, Martin R. Gardner,
Kris W. Kobach, Earl M. Maltz, Laurence C. Nolan, and John Randall
Trahan, Professors of Law in Support of Appellees 8-18.)
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CONCLUSION

The arguments of the State's amici provide no basis for upholding

the marriage exclusion.

Dated: November 13, 2007
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City Attorney

THERESE M. STEWART
Chief Deputy City Attorney
DANNY CHOU

VINCE CHHABRIA
Deputy City Attorneys

Attorneys for Petitioner
CITY AND COUNTY OF SAN FRANCISCO

CITY'S ANSWER TO AMICT 35 ai\govli 120060707 7900449141 doc
CASE NO. 8147999



CERTIFICATE OF COMPLIANCE

I hereby certify that this brief has been prepared using
proportionately double-spaced 13 point Times New Roman typeface.
According to the "Word Count" feature in my Microsoft Word for
Windows software, this brief contains 10,148 words up to and including the
signature lines that follow the brief's conclusion.

I declare under penalty of perjury that this Certificate of Compliance

is true and correct and that this declaration was executed on November 13,

2007.

DENNIS J. HERRERA
City Attorney

THERESE M. STEWART
Chief Deputy City Attorney
DANNY CHOU

VINCE CHHABRIA

Deputy City Attorneys
s WWW

THERESE M. STEWART

Attorneys for Petitioner _
CITY AND COUNTY OF SAN FRANCISCO

CITY'S ANSWER TO AMICY 36 nogovi INi2006\07077900449141 .doc
CASE NO. 5147999



PROOF OF SERVICE

I, HOLLY TAN, declare as follows:

I am a citizen of the United States, over the age of eighteen vears and not a
party to the within entitled action. I am employed at the City Attorney’s Office of
San Francisco, City Hall, Room 234, 1 Dr. Carlton B. Goodlett Place, San
Francisco, California, 94102.

On November 13, 2007, I served:

CITY AND COUNTY OF SAN FRANCISCO'S CONSOLIDATED
ANSWER TO AMICUS CURIAE BRIEFS

on the interested parties in said action, by placing a true copy thereof in sealed
envelopes addressed as follows:

ATTACHED SERVICE LIST

and served the named document on the parties as set forth on the attached list in
the manners indicated below:

< BY UNITED STATES MAIL: Following ordinary business practices, 1 sealed
true and correct copies of the above docurments in addressed envelope(s) and placed them
at my workplace for collection and mailing with the United States Postal Service. I am
readily familiar with the practices of the San Francisco City Attorney's Office for
collecting and processing mail. In the ordinary course of business, the sealed envelope(s)
that I placed for collection would be deposited, postage prepaid, with the United States
Postal Service that same day.

] BY EXPRESS SERVICES OVERNITE: 1 caused true and correct copies of
the above documents to be placed and sealed in envelope(s) addressed to the addressee(s)
and I cansed such envelope(s) to be delivered to EXPRESS SERVICES OVERNITE for

ovemight courler service to the offices of the addressees.

£ BY ELECTRONIC MAIL: 1 caused a copy of such document to be transmitted
via electronic mail in Portable Document Format ("PDF"} Adobe Acrobat from the

electronic address: holly.tan@sfeov.org

] BY PERSONAL SERVICE: 1sealed true and correct copies of the above
documents in addressed envelopes and caused such envelopes to be delivered by hand at
the above locations by a professional messenger service.

I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct.

Executed November 13, 2007, at San Francisco, California.

“OLLY TAN

nhgovermhian\marriage case\pos-1113.doc

PROOF OF SERVICE i
CASE NO. 8147999



In Re Marriage Cases
Supreme Court Case No. S147999

SERVICE LIST

For Citv and Countv of San Francisco:

DENNIS J. HERRERA AMY E. MARGOLIN
City Attorney HOWARD RICE NEMEROVSKI
CANADY FALK & RABKIN

THERESE M. STEWART

Chief Deputy City Attorney A Professional Corporation

Three Embarcadero Center, 7th Floor

City Hall, Room 234 : : I
1 Dr. Carlton B. Goodlett Place . San Francisco, Califormia 94111-4024

San Francisco, California 94102-4682 Telephone:  (415) 434-1600

Telephone:  (415) 554-4700 Facsimile:  (415)217-5910
Facsimile: (415) 554-4745 E-mail: amargolin@howardrice.com
E-mail: therese.siewart{@sfeov.ore

For State of California and Attorney General Edmund G. Brown Jr.:

EDMUND G. BROWN, JR.

Attorney General of the State of California
CHRISTOPHER E. KRUEGER

Senior Assistant Attorney General

1300 1 Street, Suite 125

P.O. Box 944255

Sacramento, CA 94244.2550

Telephone: (916) 445-7385

Facsimile: (916) 324-8835

E-mail: christopher krueger@idoj.ca.gov

For Governor Arnold Schwarzengcer and
State Registrar of Vital Statistics Teresita Trinidad:

KENNETH C. MENNEMEIER

ANDREW W. STROUD

KELCIE M. GOSLING

MENNEMEIER, GLASSMAN & STROUD LLP
980 9'" Street, Suite 1700

Sacramento, CA 95814-2736

Tel: (916) 553-4000

E-mail: kem@mgslaw.com

PROCF OF SERVICH il ni\gavern\htamimarriage case'pos-1113.doc

CASE NO. 5147999



¥For County of Los Angeles:

RAYMOND G. FORTNER

County Counsel

JUDY W. WHITEHURST

Senior Deputy County Counsel

648 Kenneth Hahn Hall of Administration
500 W. Temple Street

Los Angeles, CA 90012-2713
Telephone: (213) 974-8948

Facsimile: (213) 626-2105
E-mail:Jwhitehurst@counsel.co.la.ca.us

For Proposition 22 I egal Defense and Fducation Fund:

BENJAMIN W. BULL

GLEN LAVY

ALLIANCE DEFENSE FUND

15333 North Pima Road, Suite 165

Scottsdale, AZ 85260

Telephone: (480) 444-0020

Facsimile: (480) 444-0028

E-mail: bbull@telladforg
glavy@telladf.org

ROBERT H. TYLER

ADVOCATES FOR FAITH AND FREEDOM
24910 Las Brisas Road, Suite 110

Murrieta, CA 92562

Telephone: (951) 304-7583

Facsimile: (951) 600-4996

E-mail: rtyler@faith-freedom.com

ANDREW P. PUGNO

LAW OFFICES OF ANDREW P. PUGNO
101 Parkshore Drive, Suite 100

Folsom, CA 95630

Tel: (916) 608-3065

Fax: (916) 608-3066

E-mail: andrew@pugnolaw.com

PROOF OF SERVICE 1il
CASE NG, 5147999

TIMOTHY DONALD CHANDLER
ALLIANCE DEFENSE FUND

101 Parkshore Drive, Suite 100
Folsom, CA 95630

Tel: (916) 932-2850

Fax: (916) 932-2851

E-mail: tchandler@telladf.org

TERRY 1. THOMPSON

LAW OFFICES OF TERRY L. THOMPSON
1804 Piedras Circle

Alamo, CA 94507

Telephone: (925) 855-1507

Facsimile: (925) 820-6034

E-mail:tl _thompson@earthlink.net

nigovermhtanimarriage case\pos-1113.doc



For Randy Thomasson and Campaign for California Families;

ROSS S. HECKMANN

1214 Valencia Way

Arcadia, CA 91006

Telephone: (626) 256-4664
Facsimile: (626) 256-4774
E-mail:rheckmann@altrionet.com

MARY E. MCALISTER

LIBERTY COUNSEL

100 Mountain View Road, Suite 2775
Lynchburg, VA 24502-2272
Telephone: (434) 592-3369
Facsimile: (434) 582-7019

E-mail: mmcalister@lc.org

For Robin Tyler, Diane Olson, et al.:

GLORIA ALLRED

MICHAEL MAROKO

JOHN S. WEST _

ALLRED, MAROKO & GOLDBERG

6300 Wilshire Boulevard, Suite 1500

Los Angeles, CA 90048-5217

Telephone: (323) 653-6530

Facsimile: (323) 653-1660

E-mail: gallred@amglaw.com
mmaroko@amglaw.com

For Gregory Clinton, et al.

WAUKEEN Q. MCCOY

ALDON L. BOLANOS

LAW QOFFICES OF WAUKEEN Q. MCCOY

703 Market Street, Suite 1407

San Francisco, CA 94103

Tel: (415) 675-7705

Fax: (415) 675-2530

E-mail: waukeenmccoy@hotmail.com
mccoylawsf{@yahoo.com

PROOF OF SERVICE v
CASE NO. 5147999

MATHEW D. STAVER
LIBERTY COUNSEL

1055 Maitland Center Commons
Second Floor

Maitland, FL 32751-7214
Telephone: (800) 671-1776
Facsimile: (407) 875-0770

JASON E. HASLEY

PAUL HANLEY & HARLEY LLP
1608 4™ Street, Suite 300
Berkeley, CA 94710

Tel: (510) 559-9980

Fax: (510) 559-9970

E-mail: jhasley@phhiaw.com

n:\govern\htan\martiage case'pos-1113.doc



For Joshua Rvmer and Tim Frazer, et al.; Equalitv California;

Del Martin and Phvllis Lvon, et a}:

STEPHEN V. BOMSE

CHRISTOPHERF. STOLL

DAVID J. SIMON

HELLER, EHRMANLLP

333 Bush Street

San Francisco, CA 94104-2878

Telephone: (415) 772-6000

Facsimile: (415) 772-6268

E-mail:shomseschewnm.com
david.simon@hellerehrman.com

JON W. DAVIDSON

JENNIFER C. PIZER

LAMBDA LEGAL DEFENSE AND

EDUCATION FUND, INC.

3325 Wilshire Boulevard, Suite 1300

Los Angeles, CA 90010

Tel: (213) 382-7600

Fax: (213) 351-6050

E-mail: jdavidson{@lambdalegal.org
jpizer@lambdalegal.org

TAMARA LANGE

ALAN L. SCHLOSSER

ACLU FOUNDATION OF SOUTHERN
CALIFORNIA

39 Drumm Street

San Francisco, CA 94111

Tel: (415) 621-2493

Fax: (415) 255-8437

SHANNON MINTER

VANESSA EISEMANN

NATIONAL CENTER FOR LESBIAN

RIGHTS :

870 Market Street, #570

San Francisco, CA 94102

Telephone: (415) 392-6257

Facsimile: (415) 392-8442

E-mail:sminter@nclrights.org
eisemann@nclrights.org

PETER J. ELIASBERG

CLARE PASTORE

ACLU FOUNDATION OF SOUTHERN
CALIFORNIA

1616 Beverly Boulevard

Los Angeles, CA 90026

Tel: (213)977-9500

Fax: (213)250-3919

E-mail: peliasberg@aclu.sc.org

DAVID C. CODELL

LAW OFFICE OF DAVID C. CODELL
§200 Sunset Boulevard, Penthouse Two
Los Angeles, CA 90069

Tel: (310)273-0306

Fax: (310) 273-0307

E-mail: david@codell.com

BY HAND DELIVERY

HONORABLE RICHARD A. KRAMER
PRESIDING JUDGE OF THE SUPERIOR
COURT OF CALIFORNIA

County of San Francisco

Civic Center Courthouse

400 McAllister Street, Dept. 304

San Francisco, CA 94104-4514

CHAIR, JUDICIAL COUNCIL OF
CALIFORNIA

Administrative Office of the Courts
Attention: Appellate & Trial Court Judicial
Services - Civil Case Coordination

455 Golden Gate Avenue

San Francisco, CA 94102-3688

PROOF OF SERVICE v
CASE NO. 5147999

CALIFORNIA COURT OF APPEAL
FIRST APPELLATE DISTRICT, DIVISION
THREE

350 McAllister Street

San Francisco, CA 94102

nigovernthian\marriage case\pos-1113.doc



SERVICE LIST FOR AMICT CURIAE

Daisy J. Hung Peter Obstler
Victor Murray Hwang Ellen Forman Obstler
Asian Pacific Islander Legal O'Melveny & Myers LLP

Qutreach

1188 Franklin Street, Suite 202

San Francisco, CA 94109

Tel: (415) 567-6255

E-mail: vmhwang@hotmail.com
dhung@apilegaloutreach.org

Asian Pacific Islander Legal
Outreach

275 Battery Street, 26th Floor
San Francisco, CA 94111-3305
Tel: (415) 984-8825

E-mail: pobstler@omm.com

Mexican American Legal Defense
and Education Fund Inc.

Kann H. Wang

Julie Su

Asian Pacific American Legal

Center

1145 Wilshire Blvd, 2nd Floor

Los Angeles, CA 90017

Tel: (213) 977-7500

E-mail: jsu@apalc.org
kwang@apalc.org

Aguilas

Ann Marie Tallman

Mexican American Legal Defense
634 South Spring Street

Los Angeles, CA 90014

Tel: (949) 240-4790
atallman(@tallmanhomeslic.net

Aguilas

Jon B. Eisenberg

William N. Hancock

Eisenberg & Hancock LLP

1970 Broadway, Suite 1200

Qakland, CA 94612

Tel: (510)452-2581

E-mail: jon{@eandhlaw.com
bill@eandhlaw.com

California NAACP

Jerome C. Roth

Daniel J. Powell

Munger, Tolles & Olson LLP
560 Mission Street, 27" Floor
San Francisco, CA 94105

Tel: (415) 512-4000

E-mail: jerome.roth@mto.com

Bay Area Lawyers for Individual
Freedom, Children of Lesbians and
Gays Everywhere, et al.

Jettrey F. Webb

Gibson, Dunn & Crutcher LLP
333 South Grand Avenue

Los Angeles, CA 90071-3197
Tel: (213) 229-7000

E-mail: jwebb@gibsondunn.com

Out & Equal Workplace Advocates
and Levi Strauss & Co.

Rev. Silvio Nardoni

535 N. Brand Boulevard, Suite 501
Glendale, CA 91203

Tel: (818) 550-1800

E-mail: silvionardoni@sbcglobal.net

The Unitarian Universalist
Association of Congregations, et al.

PROOF OF SERVICE
CASE NO. S147999

vi

n:i\governihtan\marriage casepos-1113.doc




Enc Alan [saacson

655 West Broadway, Suite 1900
San Diego, CA 92101

Tel: (619) 231-1058

E-mail: erici@lerachlaw.com.

The Unitanian Universalist
Association of Congregations, et al.

Raoul D. Kennedy

Four Embarcadero Center, #3800
San Francisco, CA 94111

Tel: (415) 984-6450

E-mail: rkennedy@skadden.com

The Unitarian Universalist
Association of Congregations, et al.

Jennifer K. Brown

Julie F. Kay

Legal Momentum

395 Hudson Street

New York, NY 10014

Tel: (212) 925-6635

E-mail:
jbrown@legalmomentum.org

California Women's Law Center

Vicky Barker

California Women's Law Center
6300 Wilshire Boulevard, Suite 980
Los Angeles, CA 90048

Tel: (323) 951-9276

E-mail: vbarker@cwlc.org

California Women's Law Center

Irma D. Herrera

Equal Rights Advocates

1663 Mission Street, Suite 250
San Francisco, CA 94103

Tel: (415) 621-0672 ext. 384
E-mail: therrera@equalrights.org

California Women's Law Center

Elizabeth Lee Rosenblatt

Irell & Manella LLP

1800 Avenue of the Stars, Suite 900
Los Angeles, CA 90067

Tel: (310) 277-1010 .
E-mail: brosenblatt@jirell.com

California Women's L.aw Center

Laune Livingstone

Cassels Brock & Blackwell
Scotia Plaza, Suite 2100

40 King Street West

Toronto, ON M5H3C2
livingstone@casselsbrock.com

University of Toronto

Noah Benjamin Novogrodsky
University of Toronto/Faculty of Law
International Human Rights Clinic

84 Queen's Park

Toronto, ON Canada M5S2C5

Tel: (416) 978-5540
noah.novogrodsky@utoronto.ca
nbn2@law.georgetown.edu

Professors of International Law

Monte N. Stewart

Marriage Law Foundation

1426 East 820 North

Orem, Utah 84097

Tel: (801)227-7878

Fax: (801)227-7882
stewart@marriagelawfoundation.org

United Families International,
Family Watch International, and
Family Leader Foundation

John C. Eastman

The Claremont Institute Center for
Constitutional Jurisprudence

¢/o Chapman University School of
Law

One University Drive

Orange, CA 92866

E-mail: jeastman@chapman.edu

James Q. Wilson

PROOF OF SERVICE
CASE NO. 5147999

vii

n\governihian‘\marriage case\pos-1113.doc




Joseph R. Grodin

2926 Avalon Avenue

Berkeley, CA 94705

Tel: (510) 549-2187

E-mail: grodinj@uchastings.cdu

Jon B. Streeter

Keker & Van Nest

710 Sansome Sireet

San Francisco, CA 94111
Tel: (415) 391-5400
E-mail: JBS@KVN.COM

Profeésor Jesse H. Choper

Joshua K. Baker

Policy Director _
Institute for Marriage and Public
Policy

P.O. Box 1231

Manassas, VA 20108

1 Tel: (202) 216-5430

E-mail: joshua@imapp.org

James Q. Wilson

Sterling E. Norris

Judicial Watch, Inc.

2540 Huntington Drive, Suite 201
San Marino, CA 91108-2601

Tel: (626) 287-4540

Fax: (626)237-2003

E-mail: jwatch@sbcglobal.net

Judicial Watch, Inc.

Patrick J. Gorman

Wild, Carter & Tipton

246 W. Shaw Avenue

Fresno, CA 93704

Tel: (559) 224-2131

Fax: (559) 229-7295

E-mail: pgorman@wctlaw.com

Knights of Columbus

Thomas Brejcha

President & Chief Counsel
Thomas More Society

29 S, La Salle Street, Suite 440
Chicago, lllinois 630603

Tel: (312) 782-1680

Fax: (312) 782-1887

E-mail: brejcha@aol.com

Knights of Columbus

Kevin M. Fong

Pillsbury Winthrop Shaw Pittman

LLP

50 Fremont Street

Post Office Box 7880

San Francisco, CA 94120-7880

Tel: (415) 983-1000

Fax: (415) 983-1200

E-mail:
kevin.fong@pillsburylaw.com

Asian American Bar Association of
the Greater Bay Area and other
Asian Pacific American bar
associations

Scott Wm. Davenport
Darin L. Wessel

Jason J. Mohar
Manning & Marder, Kass, Ellrod,
Ramurez, LLP

1 Park Plaza, Suite 500
Irvine, CA 92614

Tel: (949) 440-6690
Fax: (949) 474-6991
swd@mmbker.com
diw@mmbker.com
Jjm@mimker.com

The Southern Poverty Law Center

PROQOF OF SERVICE
CASE NO. 5147999

vili

n:\governthianimarriage case\pos-1113.doc




Amital Schwartz

Law Offices of Amitai Schwartz
Watergate Towers

2000 Powell Street, Suite 1286
Emeryville, CA 94608

Tel: (510) 597-1775

Fax: (510) 597-0957

E-mail: amitai@schwartzlaw.com

Bar Association of California

Nanci L. Clarence

President

Bar Association of San Francisco

301 Battery Street, Third Floor

San Francisco, CA 94111

Tel: (415) 749-1800

Fax: (415) 749-1694

E-mail: nclarence@clarencedyer.com

Bar Association of California

Ronald A. Lindsay

Legal Director

Center for Inquiry

621 Pennsylvania Avenue, S.E.
Washington, D.C. 20003

Tel: (202) 546-2332

Fax: (202) 546-2334

E-mail: rlindsay@cfidc.org

Center for Inquiry

Edward Tabash

8484 Wilshire Boulevard, Suite 850
Beverley Hills, CA 90211

Tel: (323) 655-7506

Fax: (323) 655-3743

E-mail: etabash(@aol.com

Council for Secular Humanism

Bnan Chavez-Ochoa

Steven W. Fitschen

The National Legal Foundation
2224 Virginia Beach Blvd., Ste 204
Virginia Beach, VA 23454

Tel: (757) 463-6133

Fax: (757) 463-6055

E-mail: swi@nlf.net

The National Legal Foundation

Janice R. Mazur

William E. Mazur, Jr.

Mazur & Mazur

13465 Camino Canada, No. 106-103
El Cajon, CA 92021

Tel: (888) 810-5950

E-mail: appealslawyer@aol.com

Leland Traiman & Stewart Blandon

John D. Hardy

Schuler & Brown

American Center for Law & Justice
7100 Hayvenhurst Ave., Suite 310
Van Nuys, CA 91406

Tel: (818) 756-0999

Fax: 8818) 756-0998

E-mail:
SchulerBrownLaw(@aol.com

Amencan Center for Law & Justice

Kristina J. Wenberg

American Center for Law & Justice
Northeast, Inc.

P.O. Box 1629

8 South Main Street

New Milford, CT 06776
kwenberg(@aclj.org

American Center for Law & Justice
Northeast, Inc.

PROOQF OF SERVICE
CASE NO. 5147999

X

nigovermihian\marriage case\pos-1113.doc




Diana E. Richmond

Sideman & Bancroft LLP

One Embarcadero Center, 8™ Floor
San Francisco, CA 94111

Tel: (415) 392-1960

+ Fax: (415) 392-0827

E-mail: drichmond({@sideman.com

American Academy of Matrimonial
Lawyers, Northern California
Chapter of the American Academy
of Matrimonial Lawyers, and The
California District of the American
Academy of Pediatrics

Dean R. Boyles

James M. Griffiths

The Western Center for Law & Policy
300 W. Grand Avenue, Suite 200
Escondido, CA 92025

Tel: (760) 747-4529

Fax: (760) 747-4505

E-mail: jamesgriffiths@cox.net

California Ethnic Religious
Organizations for Marriage (CEROM)

Clifford S. Davidson

Proskauer Rose LL.P

2049 Century Park East, 32™ Floor
Los Angeles, CA 90067

Tel: (310) 557-2900

Fax: (310) 557-2193

E-mail: cdavidson@proskauer.com

The Anti-Defamation League, et al.

Sonya D. Winner

David M. Jolley

Erin C. Smith

Covington & Burling LILP

One Front Street

San Francisco, CA 94111

Tel: (415) 591-6000

E-mail: swinner@cov.com
esmith@cov.com

The American Psychoanalytic
Association, et al.

Kenneth W. Starr Alexander Dushku

24569 Via De Casa Kirton & McConkie :
Malibu, CA 90265 60 East South Temple, Suite 1800
Tel: (310) 506-4611 Salt Lake City, Utah 84145

E-mail: ken.starr@pepperdine.edu

Church of Jesus Christ Latter-Day
Saints

Tel: (801) 328-3600
E-mail: adushku@kmclaw.com

Church of Jesus Christ Latter-Day
Saints

Eva Paterson

Tobias Barrington Wolff

Equal Justice Society

220 Sansome Street, 14" Floor

San Francisco, CA 94104

Tel: (415) 288-8700

E-mail: @ I .
gpaterson{@equaljusticesociety.or
t\gfoiff@law.upenn.edu &

Equal Justice Society

Anthony de Alcuaz

Rory K. Little

Bijal V. Vakil

McDermott Will & Emery LLP

3150 Porter Drive

Palo Alto, CA 94304

Tel: (650) 813-5000

E-mail: adealcuaz@mwe.com
rlittle@mwe.com
bvakil@mwe.com

Equal Justice Society

PROOF OF SERVICE
CASE NO. 5147999

nigovernihtan\marriage case\pos-1113.doc




Kathleen M. Sullivan

Stanford Constitutional Law Center
Stanford Law School

559 Nathan Abbott Way

Stanford, CA 94305-8610

Tel: (650) 725-9875

E-mail: sullivan@law.stanford.edu

Professors of Constitutional Law

John Stewart

Stewart & Stewart

333 City Boulevard West, 17" Floor
Orange, CA 92868

Tel: (714) 283-3451

E-mail: stewartlaw(@sbcglobal.net

Jews Offering New Alternatives to
Homosexuality ("JONAH")

Michael S. Brophy

Peter E. Perkowski

333 South Grand Avenue, 38™ Floor
Los Angeles, CA 90071

Tel: (213) 615-1700

E-mail: mbrophy@winston.com

National Gay & Lesbian Task Force
Foundation

James McManis

Christine Peek

McManis Faulkner & Morgan

A Professional Corporation

50 West San Fernando St., 10” Floor
San Jose, CA 95113

Tel: (408) 279-8700

E-mail: cpeek@mfmlaw.com

Santa Clara County Bar Association

James V. Weixel, Ir.

Weixel Law Office

2370 Market Street, #133

San Francisco, CA 94114

Tel: (415) 682-9785

E-mail: appeals@jimweixel.com

Equality Federation and Gay and
Lesbian Advocates & Defenders

Susan M. Popik

Merri A. Baldwin

Chapman, Popik & W'hit% LLP

650 California Street, 19" Floor

San Francisco, CA 94108

Tel: (415) 352-3000

E-mail: spopik@chapop.com
mbaldwin@chapop.com

Equality Federation and Gay and
Lesbian Advocates & Defenders

James C. Harrison

Thomas A. Willis

Kan Krogseng

Remcho, Johansen & Purcell, LLP -
201 Dolores Avenue

San Leandro, CA 94577

Tel: (510) 346-6200

E-mail: kkrogseng(@rjp.com

Legislators.

Ruth N. Borenstein

Paul S. Marchegiani

Vincent J. Novak

Morrison & Foerster LLP

425 Market Street

San Francisco, CA 94105

Tel: (415) 268-7000 _

E-mail: pmarchegiani@mofo.com

Professors of International Law

PROOF OF SERVICE
CASE NQ. 5147999

x1 nigovernthtanmarriage casel\pos-1113.doc




Irving Greines

Cynthia E. Tobisman

Greines, Martin, Stein & Richland

LLP

5700 Wilshire Bvd., Suite 375

Los Angeles, CA 50036

Tel: (310) 859-7811

E-mail: igreines@gmsr.com
ctobisman@gmsr.com

Beverly Hills Bar Association

Christopher G. Caldwell

Linda M. Burrow

Caldwell Leslie & Proctor, PC

1000 Wilshire Blvd., Suite 600

Los Angeles, CA 90017

Tel: (213) 629-9040
E-mail:burrow(@caldwell-leslie.com

William N. Eskridge, Jr.

Michael Rubin Prof. Aderson B. Francois

Barbara J. Chisholm Howard University School of Law
Altshuler Berzon LLP Civil Rights Clinic

177 Post Street, Suite 300 2929 Van Ness Avenue N.W.

San Francisco, CA 94108 Washington, D.C. 20008

Tel: (415) 421-7151 Tel: (202) 806-8065

E-mail: E-mail: afrancois@law.howard.edu

bechisholm@altshulerberzon.com

Howard University School of Law
Civil Rights Clinic

Howard University School of Law
Civil Rights Clinic

Kevin T. Smder

Matthew B. McReynolds

Pacific Justice Institute

Post Office Box 276600

9851 Horn Road, Suite 115

Sacramento, CA 95827

Tel: (916) 857-6900

E-mail:
kevinsnider@pacificjustice.org

Pacific Justice Institute

Robert A. Destro

The Marriage Law Project
Columbus School of Law

The Catholic University of America
3600 John McCormack Road, N.E.
Washington, D.C. 20064

Tel: (202) 319-5140

E-mail: destro@law.edu

African-American Pastors

R. Bradley Sears

Clifford J. Rosky

405 Hilgard Avenue

P.O. Box 951476

Los Angeles, CA 90095
Tel: (310) 825-1868

E-mail: bradseno@aol.com

M.V. Lee Badgett & Gary J. Gates

John D. Trasvina

Cynthia A. Valenzuela

Mexican American Legal Defense &
Education Fund

634 South Sprint Street

Los Angeles, CA 90014

Tel: (213) 629-2512

E-mail: jtrasvina@maldef.org

Mexican American Legal Defense and
Education Fund

PROOF OF SERVICE
CASE NO. 5147999

x1i

ni\governihtan\marrizge case\pos-1113.doc




Walter Rieman

Roberta Kaplan

Andrew J. Ehrlich

Paul Weiss Rifkind Wharton &
Garrison LLP

1285 Avenue of The Americas
New York, NY 10019

Tel: (212) 373-3000

E-mail: wrieman(@paulweiss.com

Jo Hoenninger
HoenningerLaw

2358 Market Street

San Francisco, CA 94114
Tel: (415) 816-0440

E-mai_l: joanhol@law.berkeley.edu

The Unitarian Universalist
Association of Congregations, et al.

NAACP Legal Defense and

Education Fund Inc.

Thomas J. Kuna-Jacob Anjan Choudhury
103 Mill Street Paul M. Smith

POB 38
Kane, IL. 62054-0038

E-mail: .
tom_kuna_jacob@yahoo.com

Pro Per

William M. Hohengarten

Jenner §c Block, LLP

601 13" Street, N.W.
Washington, D.C. 20005

Tel: (202) 639-6082

E-mail: achoudhury@jenner.com

The American Psychological

Association

Natalie A. Panossian

4391 Clearwood Drive
Moorpark, CA 93021

Tel: (805) 217-2465

E-mail: napanossian@juno.com

Douglas W. Kmiec, et al.

Michael S. Wald

Stanford Law School

559 Nathan Abbott Way
Stanford, CA 94305

Tel: (650) 723-0322

Fax: (650) 725-0253

E-mail: mwald@stanford.edu

Professors of Family Law

Roger T. Severino

The Becket Fund for Religious
Liberty

1350 Connecticut Ave., NW, #605
Washington, DC 20036

Tel: (202) 955-0095

E-mail: rseverino@becketfund.org

The Becket Fund for Religious
Liberty

Derek L. Gaubatz

4605 Breithorne Court

Glen Allen, VA 23060

Tel: (804) 539-5421

E-mail: dgaubatz@becketfund.org

The Becket Fund for Religious
Liberty

PROOCF OF SERVICE
CASE NO. 5147999

xiii

ni\govermihtan\rmarriage case'pos-1113.doc



Theodore M. Shaw, Director-
Counsel

Victor A. Bolden

NAACP Legal Defense and
Education Fund Inc.

99 Hudson Street, Suite 1600
New York, NY 10013

Tel: (212) 965-2200

Harriet A. Steimner

Kara K. Ueda

McDonough Holland & Allen PC
555 Capitol Mall, 9 Floor
Sacramento, CA 95814

Tel: (916) 444-3900

E-mail: hsteiner@mhalaw.com

E-mail: tshaw@naacpldf.org City of Davis
vbolden@naacpldf.org

NAACP Legal Defense and

Education Fund Inc.

Mary L.. Bonauto Michael Jenkins

Bennett H. Klein

Janson Wu

Gay and Lesbian Advocates &
Defenders

30 Winter Street, Suite 800
Boston, Massachusetts 02108
Tel: (617) 426-1350

E-mail: mbonauto@glad.org

Equality Federation and Gay and
Lesbian Advocates & Defenders

J. Stephen Lewis

City of West Hollywood Legal
Services Division

8300 Santa Monica Boulevard
West Hollywood, CA 90069
Tel: (323) 848-6301

E-mail: SLewis@weho.org

City of Los Angeles and other
Municipal & County Governments

Herma Hill Kay Jetfrey N. Daly

University of California 21091 Powder Horn Road
Berkeley School of Law Hidden Valley Lake, CA 95467
(Boalt Hall) Tel: (707) 987-9082

Berkeley, CA 94720

Tel: (510) 643-2671
Fax: (510) 643-2673

Professors of Family Law

John Cloverdale, et al., Professors of
Law '

Jay Alan Sekulow

Stuart J. Roth

American Center for Law & Justice
201 Maryland Avenue, N.E.
Washington, DC 20002

Tel: (202) 546-8890

American Center for Law & Justice

Laura B. Hernandez

American Center for Law & Justice
1000 Regent University Drive

RH Suite 422

Virginia Beach, VA 23464

Tel: (757) 226-2489

American Center for Law & Justice

PROOF OF SERVICE
CASE NO. 8147999

Xiv ni\govern\hianinarriage case'pos-1113.doc




CASE NO. 5147999

Vincent P. McCarthy Paul Benjamin Linton
American Center for Law & Justice | Special Counsel
11 West Chestnut Hill Road Thomas More Society
Litchfield, CT 06759 921 Keystone Avenue
Tel: (860) 567-9485 Northbrook, Illinois 60062
Tel: (847)291-3848
American Center for Law & Justice | Knights of Columbus
Suzanne B. Goldber,
Clinical Professor of Law &
Director
Sexuality and Gender Law Clinic
Columbia Law School
435 West 116" Street
I New York NY 10027
Tel: (212) 854-0411
National Gay & Lesbian Task Force
Foundation
PROOF OF SERVICE XV n:igovernthtammarriage ¢case'\pos-1113.doc




