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Appellant hereby moves, pursuant to Evidence Code §§ 452 & 459, and
California Rules of Court 8.252(a) and 8.520(g), for judicial notice of fhe
following attached documents:

Exhibit 13 are true copies of excerpts from the certified Administrative
Record for the Suction Dredge Permitting Program Final Subsequent
Environmental Impact Report issued by the California Department of Fish and
Game in March 2012 (FSEIR), filed in the Suction Dredge Mining Cases, No.
JCCP4720 (San Bernardino).

Exhibit 14 is a true copy of the Brief for the United States as Amicus
Curiae Supporting Appellee in California Coast Commission v. Granite Rock Co.,
480 U.S. 572 (1987), filed by the Solicitor General of the United States, now
Harvard Law Professor Charles Fried.

Exhibit 15 is a true copy of materials generated by the U.S. Forest Service
in the course of reviewing suction dredging operations on the Oro Grandé Placer
Mining Claim in the Klamath National Forest.

As to Exhibits 13 & 15, this Second Conditional Supplemental Request for
Judicial Notice is conditioned upon the Court’s determination to permit the parties
amicus curiae (or indeed any party) to make a record in this Court concerning
environmental impacts of suction dredging and the feasibility of alternative mining

techniques—which the Court should not do. Exhibit 14 is presented to provide a



complete version of the Attachment to Defendant and Appellant’s Answer to the

Brief Amicus Curiae Filed by the United States.

Dated: September 25, 2015.
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Jathesf.. Buchal, SBN 258128
urphy & Buchal LLP
3425 SE Yamhill Street, Ste. 100
Portland, OR 97214
Tel: 503-227-1011
Fax: 503-573-1939-
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California Department of Fish and Game 4. Responses to Comments

MR-GEN-12: Comments that Disagree with the DSEIR Determination that a
Limited Number of impacts are Significant and Unavoidable

The Department received several comments disagreeing with its determination in the
DSEIR that suction dredging under the Proposed Program would have significant and
unavoidable impacts, specifically related to water quality, cultural resources, noise, and a
single biological resource issue. Comments critical of the Department’s determination are
based generally on one of two assertions: (1) the Department should have mitigated these
significant impacts to below a level of significance, and (2) the Department’s determination
are overly conservative, erring on the side of finding related impacts significant.

As to the first assertion, please see MR-GEN-6 for a discussion of the Department’s legal
obligation and authority to mitigate significant environmental impacts in the present
context. Against this backdrop, the Department properly concluded in the DSEIR that
certain impacts would remain significant and unavoidable.

As to whether the Department made overly conservative significance determinations,
several points bear emphasis. First, the Department’s conclusions are based on a
combination of the probability of an impact occurring and the consequence should the
impact occur. For instance, an impact with a low probability of occurring, but a high
consequence if it were to occur, was characterized as significant in the DSEIR. This was the
case in the DSEIR for Impact BIO-WILD-2, which concerns potential disturbance by suction
dredgers of special-status passerines associated with riparian habitat. While the likelihood
of disturbance is considered relatively low, several of these species (e.g., Least Bell's Vireo)
are sufficiently rare that even a small disturbance would be substantial considering the
restricted population and/or range of the species. The Department employed similar
rationale for Impacts CUL-1 and CUL-2, where damage to any significant cultural resource
would be considered significant, even though that the Department expects the frequency
and magnitude of any related disturbance to be low. In other cases, the Department found
impacts to be significant because related activities under the Proposed Program have the
clear potential to exceed the identified threshold of significance on a regular basis (Impacts
WQ-4, WQ-5, and NZ-1).

Whether the Department’s significance determinations are overly conservative depends to
some degree on the eye of the beholder. In the present context, however, the Department
itself as lead agency is charged by law to determine whether suction dredging impacts
authorized under the Proposed Program will be significant. (Pub. Resources Code, §§
21082.2, subd. (a), 21100, subd. (b)(1); CEQA Guidelines, § 15064, subds. (c), (f).) In
exercising its discretion in that regard, the Department recognizes significance
determinations required by CEQA call for careful judgment based to the extent possible on
scientific and factual information. The same is true of the thresholds of significance that the
Department used in the DSEIR to gauge the significance of project-related changes to the
existing environmental baseline. (Citizens for Responsible and Equitable Environmental
Development v. City of Chula Vista (2011) 197 Cal.App.4th 327, 334 [upholding agency’s
discretion to set its own thresholds of significance, supported by substantial evidence].)
Consistent with these principles, the analysis in the DSEIR and related significance
determinations reflect the Department’s independent review and judgment of relevant
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California Depariment of Fish and Game 4. Responses to Comments

proposed regulations would not result in any significant impacts relative to geomorphic
effects.

Water Quality

MR-WQ-1: Suction Dredgers Remove More Mercury than They Discharge.

See MR-WQ-10 for comments regarding removal of mercury in a suction dredge.

The Department agrees that suction dredgers do remove some elemental mercury and
mercury combined with gold (amalgam) from the sediment and the stream. That said, no
studies were found to document how suction dredge miners handle, store, and dispose of
mercury recovered. Similarly, no studies were found that document the extent to which
elemental mercury is available for transport by winter storms or other natural processes;
consequently, it remains unclear whether elemental mercury removal by suction dredgers
reduces its potential for methylation. However, at least some of the mercury that dredgers
encounter and dredge is unavailable for transport by winter storms and other natural
processes (see also MR-WQ-6) because it is deeply buried by stream sediment. While
extremely high-flow/flooding events may scour all sediment within specific reaches of a
channel, these events are rare and certainly do not occur on an annual basis. Removal of
such mercury by suction dredges will likely be site-specific and, regardless of how much is
removed, the amount of mereury discharged remains the most relevant factor when
conducting the water-quality impact assessment. This is because some of the mercury
would not have been available for transport by winter storms or other natural processes, at
least during many years in which significant flooding events do not occur. Moreover,
comments by suction dredge miners and analysis by USGS indicate that it is easy to find
elemental mercury in watersheds affected by gold mining. This indicates that all the large
storms that have occurred since 1910 (by then, discharging both hydraulic mining debris
and hard-rock mill tailing was prohibited) did not scour all the elemental mercury from
those watersheds. ‘

Finally, the total mass of elemental mercury removed from the stream by dredge operators
is likely insignificant relative to the total amount of mercury remaining in watersheds
affected by gold mining. Results of the Suction Dredger Survey (DSEIR, Appendix F) suggest
that total annual removal of mercury by suction dredge miners is approximately 50
kilograms (kg). It is estimated that 2.3-2.6 million kg of mercury were lost to watersheds of
the Sierra Nevada Geomorphic Province during the Gold Rush era (Churchill 2000). It is not
clear how much remains in foothill streams, but it is unlikely that the mass recovered per
year substantially reduces the amount remaining.

MR-WQ-2: Fish Tissue Mercury Levels Are Low in California Compared with the U.S. asa
Whole,

Available literature suggests that fish-tissue mercury levels in California are within the
range of levels seen in other parts of the United States. Comparisons between Table 4.2-3 in
the DSEIR and values in Scudder et al. 2009 (which represents the most recent and
comprehensive nationwide survey of mercury levels in fish) indicate levels similar to the
nation as a whole. Regardless of the specific levels in California relative to elsewhere, levels
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California Department of Fish and Game 4. Responses to Comments

contained high levels of elemental mercury, which dominated concentration measurements.
Elemental mercury is expected to be more effectively removed in a suction dredge sluice
box because it is heavy and thus settles effectively. At other sites, mercury contained in the
sediment is mostly attached to fine particles (e.g, Pit #2:BC), and thus would not be
expected to be removed effectively in a suction dredge sluice box,

MR-WQ-11: Assumed Sediment Movement and Discharge Rates of Suction Dredges Are

Unrealistically High.

Itis acknowledged that uncertainty exists regarding the sediment movement and discharge
rates of a suction dredge. The original estimates were based on performance specifications
provided in a suction dredge manufacturer’s catalog (Keene Engineering 2008). The
manufacturer provided revised estimates during the public comment period, but did not
provide a description of how the data were derived. Keene's revised numbers were within
50-150% of what was assumed initially on an hourly basis. Revision of the estimates to
these updated rates would not result in substantially different conclusions. Results of the
Suction Dredger Survey (Appendix F) generally corroborated estimates provided by the
suction dredge manufacturer. Using the average number of hours dredged per dredger per
year and the total volume of material moved, approximately 0.70 cubic yards of material
(about 1 ton) were dredged per hour, on average. This falls between estimates used in the
assessment for 4-inch and 5-inch dredges, the 4-inch dredge being the most commonly used
in California. ' >

Furthermore, the Department acknowledges that some of the time spent operating a dredge
is spent moving large rocks, refueling, ensuring safety, and doing other things besides
actually dredging. This time could have been included in survey responses to the question—
“On average, how many hours per day were you in the water operating your suction dredge
on your typical trip in California in 2008?"—which was the basis of estimates used for the
assessment. The quantitative extent to which operating time estimates should be reduced to
account for these types of activities is unknown. However, assuming one-half or even one-
tenth the material movement rate estimates (or, equivalently, the number of hours dredged
per dredger per year estimates) would not have substantially affected the results of the
assessment. Under assumptions of one-half and one-tenth of the previously used rates, the
assessment would find that within areas of highly elevated sediment mercury
concentrations, two and 11 suction dredge operators, respectively, using an average size (4-
inch) dredge, could discharge approximately 10% of the entire South Yuba River
watershed’s mercury loading in a dry year, during an average suction-dredging time of 160
hours. This number of suction dredgers is still within an amount that could reasonably be
expected to dredge in mercury-enriched sediment in a dry year. Therefore, it is not
expected that any reasonable reduction of the sediment discharge rate used in the
assessment would have reached a different conclusion regarding the potential impacts on
mercury of suction dredging.
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mention suction dredges in the publication yet somehow this is cited as an "expert source" as required
by CEQA?

DSEIR, page 4.2-36 lines 26-27, "Furthermore it is not clear from the study whether Hg droplets were
floured prior to being dredged or were floured as a result of dredging.” See above comments on the
Humphrey report that states nearly all the mercury in the sample prior to dredging passed through a 30
mesh screen and the same for after. It certainly appears to me it was both floured before AND after.

DSEIR, page 4.2-36, lines 28-32, "“Consequently, it is unlikely that suction dredges would recover either
floured mercury in sediment dredged, or mercury floured by the suction and turbulence of the
dredge.” This is an extreme leap of logic. This conclusion can't be based on fact. Clearly the ONLY
report to have studied this determined that ALL mercury in the incoming gravel WAS floured, the
dredge recovered 98% of the floured mercury. This is completely unsupported by fact and the facts
show exactly the opposite. What is the definition of flouring — wouldn't passing through a 30 mesh
screen achieve that threshold?

Neither the Humphreys report nor the Fleck report which the DSEIR mercury discussion is based on
evaluated the particle dimensions of the existing mercury prior to being dredged to after being dredged.

Flouring by a suction dredge is conjecture and should be discarded lacking proof.

Re-circulating Tank Experiment [Fleck page 56]

The re-circulating tank experiment conducted by Dr. Alpers is key to the later assumptions and analysis
used in developing mercury emissions and THg for TSS in the DSEIR. If the data the results were derived
from are flawed then all of the resulting analysis must be discarded. An analysis of the Alpers study
shows clear flaws in using this data as any kind of an estimation of the amount of particulated mercury
that would be emitted from a dredge - these flaws include:

® Using a dredge suction system without a sluice box which captures heavy material
Recycling suspended mercury through the impeller of the pump (not how a dredge operates)
Re-circulating the contaminated water back onto the bedrock ensured the mercury was
fragmented and the source material was equally contaminated (normalized the material)

® Using a calm, still water collection device (no current) to simulate a river, then repeatedly re-
fragmenting the mercury into smaller and smaller particles by running it through the pump
impeller, then testing the tank sediments as if they were common dredge tailings and
concluding this would simulate a running river with a flow of 2,000 cfs

In this experiment (Fleck et al)} Dr. Alpers used concentrated material from the bedrock that was
collected using a suction dredge pump and hose — not a dredge. Figure 4 below shows the setup used to
collect the sample:

Page 10 Mercury Response 2 May 2011 Maksymyk
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Graphically this is shown in Figure 10.

Hours Spent Moving Pit #2 By Layer
Using a 4" Suction Dredge
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Figure 10. Time Spent Dredging Pit #2

The basis for the follow on discussion in this paper is provided in Figures 9-10 the time required to move
the material. The DSEIR assumes that all material moved is <.063 but does not account for the total
material or time required to reach that layer. Asis clearly shown from the data provided from Fleck, and
using the Keene provided dredge material movement rates (unmodified) the time spent moving material
on the bedrock would be approximately 20 minutes out of 16 total hours spent dredging.

A second factor that any experlenced dredger would confirm is the high percentage of holes that you
just quit on before ever reaching the bedrock layer. Dave McCracken reports that the maximum depth
reach of a 4" dredge is 4, the maximum of a 5" is 5' and so forth [Dave McCracken written comments to
CDFG dated 10 April 2011}, | have found through experience this to be the case. Often you begin a hole
without knowledge of the level of overburden on the bedrock (sample pit). | would assume that at least
30% of the holes | begin on - | abandon because they exceed the depth reach of my 4" dredge. In other
words the time consumed to reach the pay layer exceeds the potential payoff because as shown above
the amount of material is exponential, not linear. This quirk of gold dredging isn't accounted for in the

Page 22 ‘ Mercury Response 2 May 2011 Maksymyk
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California Department of Fish and 2. Program Description

Game

®  Processing of materials collected using a suction dredge, in upland areas outside
the current water level of a river, stream or lake;

®  Panning for gold;

®  Use of a suction dredge equipment (e.g. pontoons, water pump or sluice box) on
ariver, stream, or lake where the vacuum hose and nozzle have been removed:;

®  Sluicing or power sluicing for gold when no vacuum hose or nozzle is used to
remove aggregate from the river, stream or lake; and

m  Use of vacuums (i.e. shop vacs) and hand tools above the current water level.

There may be other methods of placer mining, or other activities related to suction dredging
that are not captured by the above list, but are nevertheless not considered suction
dredging by CDFG. In addition, the use of a suction dredge for the purposes of
infrastructure maintenance, flood control, or navigational purposes (e.g, a cutterhead
dredge) is not considered suction dredging for the purposes of this Program, since it is not
used for mineral extraction.

Activities Requiring Additional Notification under Fish and Game Code Section

1602

Some methods of suction dredging, or activities performed to facilitate suction dredging,
require notification to CDFG as specified in Fish and Game Code section 1602, subdivision
(a)(1). Note that in these cases, both a valid suction dredge permit and notification and

compliance with Fish and Game Code section 1602, subdivision (a) are required. These
activities include any of the following:

m  Use of motorized winches or other motorized equipment for the movement of
instream boulders or wood to facilitate suction dredge activities;

m  Temporary or permanent flow diversions, impoundments, or dams constructed
for the purposes of facilitating suction dredge activities;

®m  Suction dredging within lakes or reservoirs; and

®  Use of a dredge with an intake nozzle greater than 4 inches in diameter.

2.2.2 Definition of “Deleterious to Fish”

In developing the proposed amendments to the previous regulations CDFG considered what
types and under what circumstances suction dredging activities may be deleterious to fish,
as that term is used in the authorizing statute. This is guided by, among other things, the
definition of “fish” set forth in the Fish and Game Code. Section 45 of the Code defines fish
to mean wild fish, mollusks, crustaceans, invertebrates, or amphibians, including any part,
spawn, or ova thereof. For the purposes of this chapter, the word “fish” when written as
Fish refers to the definition set forth in the Fish and Game Code. References to fin fish are
written without italics and in appropriate grammatical context.

Against this backdrop and as highlighted below, CDFG believes section 5653 is intended to
assure that the individual and cumulative impacts of permitted suction dredge operations
do not substantially affect any species of fish as defined by Fish and Game Code section 45.

Suction Dredge Permitting Program February 2011
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This approach is consistent with existing State policy to maintain sustainable populations of
fish and wildlife resources. (See, e.g, Fish & G. Code, §§ 1700, subd. (a), 1801, subd. (a).)
Generally, CDFG concludes that an effect which is deleterious to Fish, for purposes of section
5653, is one which manifests at the community or population level and persists for longer
than one reproductive or migration cycle. The approach is also consistent with the
legislative history of section 5653. The history establishes that, in enacting section 5653,
the Legislature was focused principally on protecting specific fish species from suction
dredging during particularly vulnerable times of those species’ spawning life cycle.

2.2.3 Development of Regulations

CDFG developed the draft proposed amendments to the existing regulations to ensure that
suction dredging would not result in deleterious effects to Fish. The development of the
draft proposed amendments included analysis of life history, habitat requirements and
distribution of the all Fish species in the state. Temporal and spatial restrictions on suction
dredging were developed to protect select Fish species. These species are hereafter are
referred to as Fish “action” species, and are listed in Chapter 4.3, Table 4.3-1. Other Fish
species were determined to be adequately protected by the general (non-spatial or
temporal) suction dredging requirements, or to receive adequate surrogate protection as a
result of temporal and spatial restrictions developed for Fish action species.

CDFG developed a series of “use classifications” that were assigned to each Fish action
species based on the species population viability, abundance and/or reproductive biology.
Each use classification stipulates the period of time in the year that streams are proposed to
be open to dredging. The use classifications are as shown on Table 2-1.

TABLE 2-1. SUCTION DREDGE USE CLASSIFICATIONS ASSIGNED TO FISH ACTION SPECIES

Use Classification Open Dates
A No dredging permitted at any time
B Open to dredging from July 1 through August 31
C Open to dredging from June 1 through September 30
D Open to dredging from July 1 through January 31
E Open to dredging from September 1 through January 31

In general, use classifications were assigned to each species to protect critical life stages
(e.g, spawning, incubation, early emergence/development) (See Chapter 4.3, Table 4.3-1).
For certain species, CDFG determined that any level of dredging activity in suitable or
occupied habitat would have the potential to result in a deleterious effect to the species. For
these species, occupied or suitable habitat is proposed to be closed to dredging (i.e., Class
A).

The use classes assigned to each of the Fish action species were then applied to streams
within the species range or known distribution. There is a broad range of data that provide
information on species distribution in the state. The quality and accuracy of these data
resources vary. In all cases, CDFG has attempted to use the best available data on species

Suction Dredge Permitting Program February 2011
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California Department of Fish and 4.2. Water Quality and Toxicology
Game

Literature Review of Water Quality Effects of Suction Dredging
The major findings of the Literature Review (Appendix D) related to water quality and
toxicology that were used, in part, to inform and direct the focus of the water quality impact

assessments are as follows.

™ There is little information available regarding the environmental effects of
dredge site development such as site access, land-side encampments, and
fuel/chemical spills. There remains a lack of any rigorous studies on this
subject.

m Al scientific studies to date suggest that the effects of suction dredging on
turbidity and suspended sediment concentrations as it relates to water clarity
are limited to the area immediately downstream of the dredging for the duration
of active dredging.

m  The effects of Hg contamination from historic activities in California are being
extensively studied and there is substantial literature regarding Hg fate and
transport. However, there are very few published studies specifically
addressing the effects of suction dredging on Hg fate and transport processes.
Since the time the Literature Review (Appendix D) was prepared, USGS
scientists and Hg experts provided CDFG with preliminary results of their recent
research in the Yuba River which is specifically focused on assessing the
potential discharge of elemental Hg and Hg enriched suspended sediment from
suction dredging activities. This new information and data from USGS was used
in formulating the approach to this assessment of the Program. Ongoing studies
are evaluating the relative magnitude of dredging-related effects on Hg
discharges compared to other causes.

¥ The human and aquatic toxicity of Hg discharged from suction dredging
operations has not been studied. Studies have shown that remobilized Hg can
be converted to MeHg, which can bioaccumulate up the food chain, and is
therefore of concern to biota and human health through fish and shelifish
consumption. Mercury hotspots (i.e., places where large amounts of Hg are
concentrated) are known to exist but there has been no concerted effort to
locate them. Fine particles (<63 pum) in sediment in historic gold mining regions
have been shown to contain at least an order of magnitude higher concentration
of Hg than larger size fractions. The suspended particle size fractions that are
enriched in Hg and discharged from suction dredges is under investigation by
USGS in the Yuba River system described above. The reactivity and speciation of
mercury-enriched sediment resuspended by dredging operations is also under
investigation. The transport, reactivity, and speciation of “floured” Hg (i.e,
microscopic-size particles of elemental Hg created by the physical agitation and
fractionation of larger particles) has not been studied. Dissolved Hg, elemental
Hg, and fine particle/colloid bound Hg may be of concern for methylation (i.e.,
conversion to methyl mercury, which is a bioavailable form that can result in
toxic effects and bioaccumulation up the food chain) in the vicinity of dredge
sites if conditions are favorable or transported long distances to downstream
environments (e.g., reservoirs, wetlands) favorable to methylation. Therefore,
potential impacts may occur both near and away from the actual dredging

locations.
Suction Dredge Permitting Program February 2011
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the time of this writing, these data were not available for analysis. Little data exists in the
rest of the Klamath-Trinity and San Gabriel mountains. For the purposes of the detailed
quantitative assessment, the focus will be on the Sierra Nevada, and the South Yuba River
will be used as a representative of Sierra Nevada streams and rivers due to the relatively
large number of studies and amount of data available for this river. Assessments were

~accomplished for the following locations: 1) in-stream, 2) Englebright Lake, the first

reservoir downstream, and 3) the San Francisco-San Joaquin River Delta. There are several
reasons why such an assessment provides a good surrogate for all Sierra Nevada streams.
Most Sierra Nevada streams possess similar geology, experience similar climate and rainfall,
were located near extensive gold-mining operations, have at least one reservoir before
joining the Sacramento or San Joaquin Rivers (with the exception of the Cosumnes River),
and eventually drain into the Delta. The South Yuba River watershed experienced the most
intensive level of hydraulic mining, in which mercury-contaminated hydraulic mining
debris was produced and discharged into the watershed. When normalized by watershed
area, it still received the greatest volume of hydraulic mining sediment production, but was
only slightly above its smaller neighbors Deer Creek, the Bear River, and the similarly sized
North Fork of the American River (James, 1999). Methodology for translating results of the
assessment to other water-bodies and geographical regions is discussed in the section
“Geographic Translation.”

Conceptual Model and Quantitative Assessment Approach

The assessment of suction dredging-related effects on the potential for Hg discharge,
transport, and contribution to fish uptake and bioaccumulation involved conducting
quantitative discharge, transport, and fate calculations based primarily on recent field
sediment and special study data collected by the USGS. A conceptual model was developed
to frame the assessment. The model consists of four elements: 1) discharge of Hg to the
stream from suction dredging; 2) discharge of Hg from background watershed sources; 3)
transport of discharged Hg; and, 4) transformation/bioaccumulation of Hg. The elements of
the conceptual model are shown in Figure 4.2-3. The elements of the model do not
necessarily occur sequentially or at the same time. Transformation and bioaccumulation
¢an occur simultaneously with transport and discharge. The specific assessment approach
for each element is detailed in the impact assessment discussion.

Discharge of Mercury
from Suction Dredging \
Transport N
" Transformation and
/ Bioaccumulation

Discharge of Mercury
from Background
Watershed

FIGURE 4.2-3. CONCEPTUAL MODEL FOR THE MERCURY IMPACT ASSESSMENT

Suction Dredge Permitting Program February 2011
Draft Subsequent Environmental Impact Report 4223 Project No. 09.005
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Briefly, discharge of Hg from suction dredging was based primarily on field characterization
of Hg contaminated sediments (Fleck et al, 2011). Background watershed Hg loading
estimates were utilized to compare to suction dredge discharge estimates (Alpers et al,, in
prep). Transport of Hg associated with sediments was based on particle size distribution
characterization of suspended sediments (Curtis et al, 2006) and assessment of net
deposition in Englebright Lake (Alpers et al., in prep; Alpers et al,, 2006). Transformation
and bioaccumulation characteristics were derived from a variety of literature sources.
Additional information characterizing potential impacts of elemental Hg was also used in
the assessment.

Other Trace Metals

As noted in the Literature Review (Appendix D), there are very little data regarding the
effects of suction dredging on trace metals mobilization. Due to the limited quantitative
information, the water quality impact assessment for trace metals is largely qualitative and-
based on the anticipated level and nature of dredging activity that is projected to occur.
Results of the Literature Review were used to characterize existing measurements of trace
metals in suction dredge plumes. Measured sediment concentrations of arsenic, copper,
silver, zinc, lead, chromium, nickel, and cadmium were combined with different TSS levels
to characterize the potential to increase receiving water metals concentrations above
aquatic life criteria. The frequency, magnitude, and size of discharge plumes were assessed
relative to dilution and near field settling.

0 ic Chernical
As noted in the Literature Review (Appendix D), there is very little data regarding the
effects of suction dredging on synthetic organic compounds mobilization. Moreover, there
is no comprehensive information regarding presence of organic compounds in aquatic
sediments in the areas of California where suction dredging is likely to occur. Unlike Hg or
any other metals present as a result of natural ore, there is little reason to suspect that
significant numbers of hot-spots exist containing synthetic organic compounds, or that their
magnitude relative to average background levels is very great. Due to the lack of specific
and quantitative information, the water quality impact assessment for organic compounds
is necessarily qualitative to characterize the potential to cause receiving water
concentrations to exceed applicable criteria.

Criteria for Determining Significance

For the purposes of this analysis, the Proposed Program would result in a significant impact
if it would:

m Increase levels of any priority pollutant or other regulated water quality
parameter in a water body such that the water body would be expected to
exceed state or federal numeric or narrative water quality criteria, or other
relevant effect thresholds identified for this assessment, by frequency,
magnitude, and geographic extent that would result in adverse effects on one or

more beneficial uses.

m  Result in substantial, long-term degradation of existing water quality that would
cause substantial adverse effects to one or more beneficial uses of a water body.

Suction Dredge Permitting Program February 2011
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excessively high turbidity/TSS levels from dredging activities. Because dredging activities
are largely conducted on a seasonal, temporary, and intermittent basis in California, water
quality degradation is expected to be infrequent and dispersed and thus not cause
substantial, long-term degradation of water quality. Turbidity and TSS are not
bioaccumulative constituents and thus are not a concern for uptake in the food chain or
health risk to wildlife or humans. Therefore, this impact is considered to be less than
significant. '

Impact WQ-4. Effects of Mercury Resuspension and Discharge from Suction Dredging
(Significant and Unavoidable)

The following sections describe the results of the assessment of Hg discharge, transport,
transformation and bioaccumulation projected to occur through the implementation of the
Proposed Program. The assessment follows the conceptual model elements presented
previously in Figure 4.2-3, which include: (1) the discharge of Hg from suction dredging
which are usually seasonally out of phase with background Hg releases; (2) discharge of Hg
from background watershed sources; (3) transport; and (4) transformation and
bioaccumulation. :

I £ Suction Dredgi
Characterization of Sediment Available to Discharge from Suction Dredging

Recent field and laboratory studies were conducted by the USGS near the confluence of
Humbug Creek and the South Yuba River. The objectives of the studies were to: 1)
characterize Hg concentration and speciation in sediment of various size fractions (Lab), 2)
characterize Hg and MeHg concentrations in local biota (field), and 3) assess the practicality
and potential impacts of using suction dredging for removing Hg from an area contaminated
with Hg (field). The laboratory study determined levels of total Hg (THg) and reactive
mercury (Hg(Il)z) in sediments collected from a mid channel bar (Pit #1), and bank
sediments collected near the confluence of the South Yuba River and Humbug Creek (Pit
#2). The Pit #2 location was chosen by an experienced dredger as a promising location for
gold. Humbug Creek was used as a conduit for hydraulic mining debris from Malakoff
Diggins and hydraulic mining debris continues to slough into the river from bench deposits
at the confluence. Figure 4.2-4 shows the particle size distribution of the sediment from the
two sites. Figure 4.2-5 shows the concentration of THg associated with different size
fractions that could be mobilized by suction dredging. Figure 4.2-6 shows total mass of THg
found in bulk sediment by particle size. Particles with diameter of < 63 micrometers (um)
are classified as silt and clay, those with diameter between 63 pm and 2 millimeters (mm)
are classified as sand, and those greater than 2 mm as gravel, pebble, cobble, or boulder.

The figures indicate that Pit #2 Bedrock Contact (Pit #2:BC) has a higher percentage of fine
particles and higher concentrations of mercury associated with each size fraction. Fine
particles contained more mercury on a per-mass basis than coarser particles. In the bulk
sediment, Pit #2:BC contains 2-3 orders of magnitude more mercury mass with each size
fraction. It should also be noted that Pit #2:BC contained elevated levels of Hg(II)g, which
will be discussed in more detail later. Levels from the bedrock contact layer of Pit #2 {Pit
#2:BC) are assumed to be worst-case from a mercury release standpoint because they are
from a location known to be contaminated with historic gold-mining Hg and because they
are among the highest levels measured in California.
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watershed, it is possible that Hg contaminated sediment layers are present throughout the
lower region of the watershed (Fleck et al,, 2011). The deeper sediments at these sites did
not appear to be available to mobilization by storms. Indeed, Pit #2:BC sediment appears to
be undisturbed since hydraulic mining days, over 100 years ago, but no attempt was made
to quantitatively date the sediment. Although the extent to which these deep sediments
that contain high concentrations of legacy mercury are targeted by suction dredgers is
unknown, because they also contain high concentrations of legacy gold, it is reasonable to
assume that these areas would be attractive to and targeted by suction dredgers.

Elemental mercury (i.e, liquid Hg(0)) has been visually documented at many locations
throughout the Sierra Nevada, but generally has not been quantified. On the South Fork of
the American River, near Lotus, Humphreys (2005) describes a location where elemental
Hg was present and whose sediment Hg concentration (particle bound plus liquid Hg) was
1,170 mg/kg. In the Greenhorn Creek watershed, tributary to the Bear River, concentrations
of elemental Hg were estimated via a field panning method at 14 locations and varied from
100 mg/kg (the estimated detection limit of the test) to 45,000 mg/kg, equivalent to 4.5%
(Alpers et al., 2005). It is probable that elemental Hg is present at many additional locations
throughout the California gold-country, but no systematic efforts have been made to locate
these so-called “hot spots.”

Where elemental Hg is present, suction dredging has been observed to result in the
“flouring” of Hg droplets—that is, the breaking up of larger liquid droplets into many very
small droplets (Humphreys, 2005; Silva, 1986). Flouring results in increased surface area
contact with water of Hg droplets, which may affect transformation as described in the
transformation section below, However, some have noted that the equipment used in this
study is no longer in production, and suggested that modern equipment may result in less
flouring (McCracken, 2007), although this has not been scientifically evaluated.
Furthermore, it is not clear from the study whether Hg droplets were floured prior to being
dredged or were floured as a result of the dredging. Nevertheless, floured Hg was present
in the discharge from the suction dredge. Consequently, it unlikely that suction dredges
would recover either floured mercury in sediment dredged, or mercury floured by the
suction and turbulence of the dredge. Transport and transformation of elemental Hg is
addressed below, but due to significant data gaps in our understanding of both, it is
excluded from the initial quantitative assessment.

Impact of Dredging Operations Variables on Quantity of Mercury Discharged

Sediment characteristics discussed above were combined with estimates of sediment
moved per hour for various nozzle sizes provided by a suction dredge manufacturer to
estimate the quantity of Hg discharged per hour (See Table 3-2 in the Activity Description
chapter). A 4 inch diameter nozzle size is the most typical size used by suction dredgers,
based on the results of the Suction Dredger Survey. An 8 inch nozzle was chosen as it is the
largest allowable nozzle in California (although analysis for a 10 inch nozzle was also
conducted). This exercise was conducted for both the more typical background average Hg
level sediment (Pit #1) and the worst-case hot-spot sediment (Pit #2:BC). Figure 4.2-7
shows the rate of discharge of THg in the <63 um portion from different size suction
dredges in the two sediments. Because Pit #2:BC has both a greater percentage of <63 um
particles and a much greater concentration of mercury associated with those particles,
discharge rates from Pit #2:BC are more than 3 orders of magnitude greater than for Pit #1.
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FIGURE 4.2-7. MERCURY DISCHARGE RATE FROM SUCTION DREDGING FOR DIFFERENT SUCTION DREDGE
NOZZLE SIZES AND LOCATIONS WITHIN THE SOUTH YUBA RIVER

Existing Data of Total Recoverable Mercury in Suction Dredge Discharge

Very little direct data exists on the levels of THg found in suction dredge discharge. Existing
data on TSS in suction dredge discharge or immediately downstream of the discharge was
combined with sediment Hg levels to estimate total recoverable Hg in the discharge.
Suspended sediment downstream of suction dredges has been reported as high as 340
mg/L (Thomas, 1985), but can also be as low as 1-2 mg/L (Stern, 1988). Based on the THg
concentrations measured in Pit #1 and Pit #2:BC sediments, Table 4.2-4 shows estimated
THg discharge that could occur from a suction dredging operation discharging suspended
sediment at the 340 mg/L rate. The table shows that using a worst-case scenario of 340
mg/L TSS, total recoverable Hg is estimated to be 0.094 micrograms per liter (ug/L) with
Pit #1 sediments. The same calculation at Pit #2:BC yields a total recoverable Hg
concentration of 3.77 pg/L. Using a TSS of 3 mg/L, both locations yield total recoverable Hg
levels below the CTR human health criterion of 0.05 ug/L. Humphreys (2005) measured
suspended sediment THg concentration at 298 mg/kg but did not report the TSS
concentration itself. In order for the THg concentration in this discharge to have been
below 0.05 pg/L, TSS would have had to be < 1 mg/L, which is possible, but unlikely.
Therefore, this discharge likely contained total recoverable Hg concentrations greater than
the CTR criterion.
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1 TABLE 4.2-4, ESTIMATED TOTAL RECOVERABLE MERCURY IN SUCTION DREDGE DISCHARGE AT PIT #1
2 AND PiT#2:BC SITES IN THE SOUTH YUBA RIVER
TSS(mg/l) o PitRL(ug/l)* 0 PR#ZBCGEA)S
1 0.000276 0.0111
3 0.000828 0.0333
5 0.00138 0.0555
10 0.00276 0.111
50 ..0.0138 S | 2:-11:
100 0.0276 1.11
200 0.0552 2.22
340« 0.0938 3.78
Bold values indicate exceedances of CTR human health criterion of 0.05 ug/L total recoverable
'ﬂj;sl:lrrﬁ'ed only < 63 um particles discharged from suction dredge; Pit #1 < 63 um sediment concentration
=0276 mg/kg.

b =Assumed only < 63 um particles discharged from suction dredge; Pit #2:BC < 63 um sediment
concentration = 11.1 mg/kg.
< = Highest reported suction dredge discharge/plume TSS concentration found in the literature.

4 In contrast to Hg discharged from suction dredging, which occurs primarily during the

5 summer, the majority of Hg from background watershed sources is discharged during the
6 winter wet season, when runoff conditions contribute to high flows that scour sediments
7 laden with Hg. Figure 4.2-8 shows measured Hg and discharge on the South Yuba River at
8 Jones Bar for water years 2001-2004. This data was used to estimate annual Hg load of

9 inflows to Englebright Lake for water years 2001-2004, which ranged from 3.4 to 7.2

10 kilograms per year (kg/yr) (Alpers et al,, in prep). These years, overall, had below average

11 rainfall and runoff. Water year 2001 loads were used as representative dry year loads,

12 while water year 2003 loads were used as normal water year loads. Conditions for these

13 years are shown in Table 4.2-5. Loads calculated for water year 2003 were based on

14 measurements taken during the wet season only, a period when suction dredges typically

15 are not operated, Therefore, values for water year 2003 are an estimated minimum overall

16 load for that year. However, because the majority of background Hg transport occurs

17 during the wet season, this is a good estimate of the true rainfall-induced watershed load

18 for this water year. Loads calculated for water year 2001 were based on measurements

19 during both the wet and dry season. It should be noted that these studies were not

20 designed to detect suspended sediment pulses from operating dredges. Sampling frequency

21 was biased towards winter when both flows and suspended sediment loads are high but

22 variable. Less sampling was performed during the summer when flows are low and stable

23 and ambient turbidity/TSS loads are low.

24

25 Sampling frequency for both cited studies was no more than once a month during the

26 summer, almost always occurred on weekday mornings, and took about an hour to perform.

27 Such sampling would not be expected to detect pulse flows from dredges that are frequently

28 operated on weekends, However, given this, it is possible that suction dredges were

29 contributing to the annual Hg load calculated, but Hg levels do not appear to reflect
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unusually high concentrations during the dry season. Given this, there are inherent
uncertainties to the Hg loading estimates.

T T T T T T

) South Yuba River st Jones Bar ¢

8

& Unfitsred
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Total mercury, innanograms per fiter
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FIGURE 4.2-8. MEASURED MERCURY AND DISCHARGE IN THE SOUTH YUBA RIVER AT
JONES BAR DURING WATER YEARS 2001-2004

(Alperset al, in prep)

TABLE 4.2-5. BACKGROUND WATERSHED SEDIMENT CONTRIBUTION AND MERGCURY DISGHARGE IN SOUTH YusA

RIVER AT JONES BAR
-'Watﬁi' 1 Water Yéar Percent ofAi#rage ~ Sediment Discharge ' THg Tx_'a_xis,pbr‘tedj'.‘
Year ~ Type . ____Precipitation- - {tons) - . kg
2001 Dry 73% 730 0.53
2003 Normal 112% 7600 3.1

From Curtis et al, 2006; Alpers et al, in prep

Considering the background watershed loading of Hg to the Delta, the average annual input
of total Hg ranges between 220 and 403 kg/yr, and the average annual input of MeHg to the
Delta is approximately 5.2 kg/yr (Wood et al, 2008). Measurements of Hg and TSS that
form the basis of these estimates may have been influenced by suction dredge discharge, so
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there is uncertainty over whether these are truly background measurements or a
combination of background and suction dredge Hg loadings.

Figure 4.2-9 and Figure 4.2-10 show the total amount of Hg discharged with selected nozzle
sizes as a function of hours dredged and a comparison to watershed loads.

When sediment is discharged from suction dredging, coarser particles will settle out at a
lesser distance downstream than fine particles (see also Chapter 4.1, Hydrology and
Geomorphology). Flow velocity (which is correlated to discharge for a given river) affects
both what size particles are carried by the current and how far the particles travel before
they settle out of the water column. For the South Yuba River, data from bed and suspended
sediments under different flow regimes indicate that fine particles <63 um remain mostly
suspended, and thus are transported at least as far as Englebright Lake (Curtis et al,, 2006).
Particles >63 pm do not remain suspended during summer low flows, and are thus
deposited back into the river. However, these particles may be transported downstream to
Englebright Lake during higher winter flows, depending on their size, the flows, and the
distance to the reservoir.

D 100,000,000 f—r—rrrrrm—r—rrrrr e ey T /T.%
£ Englebright Lake long-tarm annual Hg accumulation (19412002 E
5 10,000,000 3
S v " 7 3
8 1,000,000 rSOu(h uba River Hg load - WY2003 (noW/
> FSouth Yuba River Hg load - W Y200 3
° 100,000 2
B 3
£ 10,000 2
o 3
o ]
N 1,000 1
= 3
= ]
£ 100 1
z 3
8 10 z
GEJ 3 3
= 4 :
=) “dredge nozzie size
'- 0'1 L3 At asul s d izl Smadoadnded sl FRTRTIT P RRTITI PO YR NERTI § dn vkl
0.1 i 10 100 1,000 10,000 100,000 1,000,000

Time of dredging, in hours

FIGURE 4.2-8. TOTAL MERCURY DISCHARGED IN <63 uM SIZE FRACTION VS. HOURS DREDGED IN PiT
#2:BC SEDIMENT AND COMPARISON TO WATERSHED LOADS

(Fleck et al, 2011)
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FiGURE 4.2-10. TOTAL MERCURY DISCHARGED IN <63 pM SIZE FRACTION VS. HOURS DREDGED IN PiT #1
AND COMPARISON TO WATERSHED LOADS

(Fleck et al, 2011) .~

For the purposes of this assessment, it is assumed that >63 pym particles are transported to
other parts of the river, while <63 um particles are delivered downstream to Englebright
Lake or beyond, eventually being deposited in the Delta, During water years 2001-2004, it
is estimated that only 40% of total Hg inputs to Englebright Lake were deposited, while the
remaining 60% was transported downstream of Englebright Dam (Alpers et al., in prep).

Transport of elemental Hg that is floured and discharged from suction dredging is largely
unknown. Floured Hg has been observed to float initially (Humphreys, 2005).
Subsequently, these Hg droplets may sink (for example, after coagulating with other
particles downstream), or may continue to float until they dissolve or volatilize.

The amounts of THg discharge shown in Figure 4.2-7 were used to estimate the number of
dredgers required to discharge 10% of background watershed loads. The value 10% was
selected based on a professional judgment of what would be a measurable increase in
background loading. The analysis does not assume that this is a threshold of significance
below which effects are insubstantial, but is used as a reasonable point of reference. The
average number of hours dredged per year was based on the results of a survey of suction
dredgers and was 160 hours (Suction Dredger Survey results, Appendix F). Results are
shown in Figures 4.2-11 and 4.2-12. Due to the lower rate of Hg discharge from Pit #1 (see
Figures 4.2-7 through 4.2-9), many more dredgers would be required to reach 10% of
background watershed loading than for Pit #2:BC. However, experienced suction dredgers
would likely not target Pit 1 type sediment because it contained little gold, or would only
dredge the material as overburden—material that must be removed to get to more
prospective layers below. During a dry year, a single dredger with a 4 inch dredge in Pit
#2:BC or similar sediments (e.g., the layer of sediment overlying Pit #2:BC, referred to as

Suction Dredge Permitting Program February 2011
Draft Subsequent Environmentat Impact Report 4.2-41 Project No. 09.0056

A005711




O 00 1O\ AW —

11
12
13
14
15
16

Californta Department of Fish and 4.2. Water Quality and Toxicology

Game

the Compact Sediment layer in Fleck, 2011, which also had elevated THg) would contribute
almost 10% of the background watershed loading. More than the entire permitted
population’ of suction dredgers (almost 4,400, versus the permitted population of
approximately 3,650} would need to be operating within sediments with concentrations
similar to Pit #1 to discharge 10% of the background Hg loading in a dry year using average
size {4 inch) dredges. The results of the survey indicated that approximately 260 dredgers
operated in the South Yuba watershed in 2008, resulting in approximately 25,000 dredging
hours (Suction Dredger Survey results, Appendix F). However, there are concerns that
suction dredger self survey data have been skewed by the survey respondents.

Assuming 50% of transported sediment is deposited in a reservoir between where suction
dredging is occurring and downstream reaches where particle bound Hg may reach the
Delta, the same calculations were conducted to determine the number of dredgers
necessary to equal 10% of the existing Hg loading to the Delta, with results shown in
Figures 4.2-13 and 4.2-14. Figure 4.2-13 indicates that no practical number of dredgers in
Pit #1 could approach 10% of Delta Hg loading in a year, but that a realistic number of
dredgers in Pit #2:BC could reach this level.

20000

W Dry
= Normal

Number of Dredgers
(Y
8
Q
o

2-inch 2.5-inch 3-inch 4-Inch S-inch 6-Inch 8-inch 10-inch

FIGURE 4.2-11. NUMBER OF DREDGERS REQUIRED TO DISCHARGE 10% OF ANNUAL BACKGROUND

WATERSHED THg LOAD DURING DRY AND NORMAL WATER YEARS BASED ON PIT #1
SEDIMENT IN THE SOUTH YuBA RIVER.
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2011). The authors of the study attributed decreasing THg concentrations to loss of fine
particles in the supernatant following centrifugation. Because this is an artifact of the
laboratory methodology, THg would not be expected to decrease after resuspension in the
environment. Also possible, but deemed unlikely by the authors, was loss to volatilization
and issues related to sampling bias.

Experiments at Camp Far West Reservoir, found that upstream sources of MeHg may be
more significant under high-flow conditions, while sources internal to the reservoir may be
more important during low-flow conditions (Kuwabara et al, 2003). Benthic fluxes of
dissolved MeHg were generally negligible or positive, that is, from the sediment to the
water-column, and were greater during April (when water was oxic) than November (when
water was suboxic).

A fundamental difference between Hg discharged by suction dredging and that discharged
from background watershed sources is that the majority of suction dredging discharge and
transport occurs during the summer, while the majority of background Hg transport occurs
during high winter flows. The impact of this difference is not obvious, and will likely vary
from watershed to watershed. One important distinction is that higher temperatures in the
summer contribute to higher methylation rates, assuming that the mercury is transported
to a region where methylation could occur. However, California’s water system is highly
managed—factors such as increased reservoir storage during the winter have been
correlated with increased food-web MeHg levels in Camp Far West Reservoir, (Stewart et
al., 2008).

In-stream: As discussed above, coarse-particle (ie, >63 pm) bound Hg in elevated
concentrations discharged from suction dredging in the South Yuba River is transported to
nearby other parts of the stream where it settles out and rests on the surface. Becauase
concentrations and loads of Hg within the stream are not altered, assessment of the
transformation and bioaccumulation of this Hg examines the impact of resuspension and
movement of Hg at depth to Hg in the top-sediment. Recent studies indicate that following
resuspension of South Yuba River sediments, both from Pit #1 and Pit #2:BC, increased
methylation was not observed after deposition into South Yuba River receiving sediments,
which were relatively low in organic content (Marvin-DiPasquale, 2011).

Nevertheless, invertebrate Hg data from the South Yuba River indicate that suction
dredging may have been contributing to elevated tissue concentrations. Suction dredging
on the South Yuba was prohibited by the Bureau of Land Management during 2008, but had
been allowed in all years prior. Figures 4.2-16 through 4.2-18 show invertebrate MeHg
levels analyzed at one site in Humbug Creek and several sites downstream of its confluence
with the South Yuba River in 2007 and 2008. All taxa collected in 2007 had higher
concentrations of MeHg than the same taxa from the same sites in 2008, with few
exceptions for which concentrations were similar. Overall, levels in 2008 were statistically
significantly higher than levels in 2007. Documented inter-annual variation in other
watersheds is typically less than differences observed in the South Yuba River. Hydrologic
conditions were very similar between these water years, and were not atypical for this
region, except in April through June, when conditions were drier than normal for both years
(Fleck et al, 2011)., Although caution should be used in interpreting these results because
only year of data is available for the no dredging condition, these are likely the only data
available at this time that can be used to compare tissue Hg levels with and without the
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FIGURE 4.2-16. METHYLMERCURY (MeHg, Hg/g, Ww [WET WEIGHT]) CONCENTRATIONS IN
INDIVIDUAL COMPOSITE SAMPLES OF LARVAL. CADDISFLIES (ORDER
TRICHOPTERA, FAMILY HYDROPSYCHIDAE) COLLECTED FROM THE
HumBuG CREEK/SOUTH YUBA STUDY AREA IN SEPTEMBER 2007 AND

SEPTEMBER 2008

(Flecketal, 2011)
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FIGURE4.2-17. METHYLMERCURY (MeHg, 1g/g, Ww) IN COMPOSITE SAMPLES OF WATER
STRIDERS (ORDER HEMIPTERA, FAMILY GERRIDAE) (N = 1-2) COLLECTED
FROM THE HUMBUG CREEK/SOUTH YUBA STUDY AREA IN SEPTEMBER

2007 AND SEPTEMBER 2008

(Fleck et al, 2011}

influence of suction dredging. Fish tissue levels of Hg in the South Yuba River are relatively
low (0.17 parts per million [ppm] average), owing in part to the fact that the figure is from
rainbow trout, which tend to accumulate MeHg to a much lesser extent than piscivorous fish
such as largemouth bass (the average Hg concentration in trout tissue from around the U.S.
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MeHg (ng/g dry wt.)

control BRC-P2 BRC-P2 HMD-CF HMD-CF SYR-P1 SYR-P1
oxic anoxic oxic anoxic oxic anoxic

"FIGURE 4.2-20. IMPACT OF PREVIOUSLY SUSPENDED SOUTH YUBA RIVER SEDIMENTS ON
METHYLMERCURY PRODUCTION IN RECEIVING SEDIMENTS OF DELTA
MeADOwWs

Day 0 indicates the sediment was non-suspended prior to spiking into the receiving

sediment. Day 6 indicates thé'sediment was suspended for 6 days prior to spiking into

the receiving sediment. "BRC-P2” refers to Pit #2:BC. Error bars represent + 1 standard

deviation (n=4). Significant differences (P <0.05} are indicated by the following: Day 0

treatment vs Day 0 control (*), Day 6 treatment vs Day 6 control (*), Day 0 vs Day 6
for a single grouping (*).
(Marvin-DiPasquale et al, 2011)

Evidence from laboratory experiments has shown that selenium may be able to moderate
the toxic effects of Hg when present at a molar ratio greater than around 1:1 (Ganther,
1972), and that most fish in the United States contain high enough levels of selenium to
make this a possibility (Peterson et al,, 2009). However, epidemiological support for this
phenomenon is lacking, and the limited evidence gives mixed results (Watanabe, 2002). It
is, therefore, unclear how experimental evidence translates into low dose, chronic risk
assessments which are conducted to derive criteria. Consequently, derived criteria do not
incorporate the possibility of toxicity moderation via selenium.

Fish and other aquatic life may themselves be affected by Hg. The known acute and chronic
LC50s for Hg exposure (inorganic or methyl) in water are much higher than environmental
concentrations. Criteria have not been developed for the protection of aquatic life in the
United States. The Canadian Water Quality Guideline (CWQG) to protect freshwater life is
26 nanograms per liter (ng/L) inorganic Hg. For MeHg, the interim CWQG is 4 ng/L
(Environment Canada, 2005). Effects on fish that may occur at environmentally relevant
concentrations include adverse effects on feeding behavior (0.27 mg/kg in tissue as eggs)
(Fjeld et al. 1998), reduced egg survival/hatching success (exposure to 100 ng/L and 1.05
mg/kg sediment THg) (USFWS 2003), male mortality (dietary source resulting in 0.5 mg/kg
MeHg in tissue) (Matta et al, 2001), impaired sexual development or immune function
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California Department of Fish and 4.2, Water Quality and Toxicology

Game

producing substantial discharges primarily of cadmium, copper, and zinc. At such sites,
metals levels tend to be elevated in sediments, sediment pore water, and the water column.

Aquatic life beneficial uses are the most sensitive beneficial uses to ambient water body
concentrations of most trace metals. However, as evidenced by primary or secondary
drinking water MCLs, the municipal and domestic water supply beneficial use may be more
sensitive to some constituents (e.g., arsenic, iron, and manganese).

As noted in the discussion above for Impact WQ-3 (Turbidity/TSS), suction dredging: (a) is
intermittent in nature, (b) is generally widely dispersed geographically across the state,
typically occurs in undeveloped upper watershed areas, and (c) generally produces small
discharge volumes, relative to the total discharge of the water body in which dredging
occurs and relative to downstream larger order streams and rivers where drinking water
diversions exist. Consequently, dissolved trace metals or that fraction of the total metal
mobilized that is adsorbed to sediment particles <63 ym that stay suspended for long
periods of time tend to be rapidly diluted, both within the immediate water body and are
further diluted in downstream waters bodies. Moreover, the remainder of the total
recoverable trace metal fraction that is mobilized by suction dredging (i.e., fraction
adsorbed to larger sediment particles) generally settles out within a few hundred meters of
the dredging site. The result is that trace metals concentrations that may be elevated in the
dredging discharge tend to return to background levels within close proximity to the
dredge.

Although relatively little study of trace metal (other than mercury) mobilization and
transport related to suction dredging has occurred, a few studies have been identified,
Johnson and Peterschmidt (2005) identified a maximum copper concentration of 9.3 pg/L
in suction dredge effluent in a study on the Similkameen River in Washington State. Zinc
and lead were both significantly below their respective acute criteria. In a study of dredging
in the Fortymile River of Alaska, the maximum near-field copper concentration was
20 pg/L, and the maximum zinc concentration was 43 ug/L (Royer et al, 1999). In both
studies, concentrations returned to ambient background levels within a short distance from
the dredging site.

Based on the above discussion and studies cited, it is not expected that suction dredging
under the Program would cause more frequent exceedance of CTR criteria for the
protection of the municipal and domestic water supply use or state drinking water MCLs at
frequency, magnitude, or geographic extent that would result in adverse effects on the
municipal and domestic supply beneficial use, or any of the other non aquatic life beneficial
uses. Therefore, the remainder of this assessment will focus on determining whether
suction dredging under the Program would adversely affect aquatic life beneficial uses.

The bioavailability (i.e., the ability for a metal to be taken into the body of an aquatic
organism) and thus toxicity of arsenic, cadmium, chromium, copper, lead, nickel, silver, and
zinc are affected by the total hardness of the water and concentrations of other water
quality parameters, such as dissolved organic carbon, specific cations and anions, and pH
where exposure occurs. Consequently, the CTR criteria for these metals include either
includes a “water-effect ratio,” that is hardness based, or both. The water-effect ratio
component of the CTR criteria equations for these metals accounts for the effect of all water
quality characteristics other than hardness on the metal’s bioavailability and thus toxicity.
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TABLE 4.7-3. RECOMMENDED AMBIENT ALLOWABLE NOISE LEVEL OBJECTIVES

4.7. Noise

Low-density residential 50 50
Multi-family residential 55 50
Schools 45 45
Retail/commercial 60 55
Passive recreation 45 45
Active recreation 70 70
Hospitals/mental health facilities 45 40
Agriculture 50 50
Neighborhood commercial 55 55
Professional office 55 55
Light manufacturing 70 65
Heavy manufacturing 75 70

Source: Yuba County, 1994

3 TABLE 4.7-4. YUBA COUNTY NOISE REGULATIONS

10
11

Single-family residential 7 pm.- 10 p.m 50 60

7am.-7p.m 55 65
Multi-family resid‘ential ;(;]:nm_ 1; ;’:2 :g :g
Commercial- Business and 10 p.m. -7 a.m. 55 65
Professional 7 am.- 10 p.m. 60 70
General Industrial (M-1) anytime 65 75
Extractive Industrial (M-2) anytime 70 80

Yuba County Ordinance 8.20.140 - Ambient Base Noise Level

4.7.3 Environmental Setting

This section discusses the existing noise conditions in the Program Area.

Noise Sensitive Land Uses

Sensitive receptors in the Program Area include areas where people reside and/or
participate in recreational activities which can be disrupted by unwanted noise. Areas that
are adjacent to rivers and waterways where suction dredging activities take place may

contain potential sensitive receptors to noise generation.
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California Department of Fish and 4.7. Noise

to noise may result for those suction dredge activities requiring notification under Fish and
Game Code section 1602. Notification is required for the following activities:

m  Use of gas or electric powered winches for the movement of instream boulders
or wood to facilitate suction dredge activities;

m Temporary or permanent flow diversions, impoundments, or dams constructed
for the purposes of facilitating suction dredge activities;

m  Suction dredging within lakes; and

m  Use of a dredge with an intake nozzle greater than 4 inches in diameter.

A general description of how such activities requiring Fish and Game Code section 1602
notification would deviate from the impact findings are described at the end of the impact

section below.

Findings of 1994 Environmental Impact Report

The 1994 EIR did not make specific findings in this environmental resource area. Instead,
noise-related effects were generally discussed as a component of “Impacts on Recreational
Opportunities.” Noise associated with suction dredge activities were generally found to
detract from the enjoyment of other recreational users in the vicinity., Such conflicts
between recreational users were cited as being outside of the jurisdiction of CDFG and were
only discussed in the report for informational purposes. Furthermore, the report concluded
that suction dredging is a legitimate recreational activity and is afforded equal rights to use
public lands to participate in the activity, so long as it is done in a legal manner.

Methodology

To assess potential noise effects, activities associated with the Program that have a
potential to generate noise have been identified as shown below.

oi e
Noise associated with Program activities is primarily associated with the use of engines to
power the dredge equipment. Noise levels generated by individual suction dredging
operations would be dependent on the size and power of the engine and equipment being
used. Little information is available on the noise emissions from suction dredge equipment;
however the U.S. EPA (1971) identified the following noise levels associated with the
operation of small horsepower engines:

TABLE 4.7-5. GENERAL NOISE LEVELS OF SMALL HP ENGINES

U.S EPA, 1971
Suction Dredge Permitting Program February 2011
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specific direct impact”. (NOP at 7.) Here, however, it is important to recognize that the
project involves no specific direct impact on any fish species of any practical importance,
with direct impacts only upon benthic invertebrates. The Department should reject the
notion that a “deleterious impact” might involve any impact whatsoever upon species
listed under the state or federal Endangered Species Act, insofar as those statutes merely
impose a duty upon the State to avoid jeopardizing the continued existence of the listed
species. Rather, the Department should require, consistent with regulatory guidance
issued under those statutes, that “deleterious effects” mean an appreciable and negative
impact on populations of listed species, similar to the language proposed for non-listed
fish species: “a substantial reduction in the range of any species, and/or extirpation of a
population”. In focusing upon population-level effects, the Department should not
address effects on units of protected species which are any smaller than the management
units defined for purposes of the state or federal Endangered Species Act.

Issues Concerning Land Use and Planning

Other commentators have provided the Department with substantial information
concerning the federal regulatory scheme for mining on federal land, which describes
most suction dredge mining in California. The Appendix G Guidelines ask, among other
things, whether the project would “conflict with any applicable land use plan, policy, or
regulation of an agency with jurisdiction over the project . . .”. The present claim of no
conflict with such regulations (NOP at 76) does not appear to take account of federal land
management agencies and their mining regulations.

Scope of Literature Reviewed

We understand that the CEQA documents at this stage might necessarily contain
more speculative, subjective and qualitative information, to be refined in the course of the
study. However, in assessing the significance of asserted impacts, it will be important to
have a quantitative sense of whether or not suction dredge mining has appreciable
impacts on fish populations.

The U.S. Forest Service commissioned such as study, engaging Professor Peter B.
Bayley, of the Department of Fish & Wildlife at Oregon State University, to conduct a
comprehensive study to assess asserted cumulative impacts on fish populations in the
Siskiyou National Forest. His Final Report was issued in April 2003, and represents the
only scientific study of which we are presently aware that has attempted to measure the
asserted cumulative impacts of suction dredge mining (as opposed to merely speculating
about possible effects in a qualitative manner). He concluded:

“Localized, short-term effects of suction dredge mining have been
documented in a qualitative sense. However, on the scales occupied by fish
populations such local disturbances would need a strong cumulative intensity of
many operations to have a measurable effect. Local information reveals that most
suction dredge miners adhere more or less to guidelines that have recently been
formalized by the Forest Service and generally in . . . Oregon, but there are
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individual cases where egregious mismanagement of the immediate environment
has occurred, particularly with respect to damaging river banks in various ways.
This analysis cannot account for individual transgressions, and a study to do so at
the appropriate scale would be very expensive if feasible.

“Given that this analysis could not detect an effect averaged over good
and bad miners and that a more powerful study would be very expensive, it would
seem that public money would be better spent on encouraging compliance with
current guidelines than on further study”.

This study corroborated the findings of numerous prior cumulative impact studies, all of
which have previously been submitted to the Department in response to its October 2007
request for information. We trust that by the time the draft SEIR is issued, the Bayley
study and other submitted materials will find their place above the more speculative
references presently cited by the Department. Cf,, e.g., NOP at 95 (referencing
“invertebrate productivity in subtropical black-water rivers”), 101 (fish behavior on
“tropical reef™).
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Table 2. Summary of Suction Dredge Mining Effort

MINERS DREDGE HOURS
SURVEYED SIZE EFFORT
RECREATIONAL 154 (49%) 74% < 4" 14,734 (20%)
PROFESSIONAL 163 (51%) 80% > 4" 59,882 (80%)
TOTAL 317 74,616

Zcbjective aquatic and riparian assessments revealed that
rzlatively few suction dredge miners are causing negative
.mrtacts. The majority of the miners (88%) were dredging
zzcording to DFG regulations. However, due to the large amount
2 dredging effort occurring in California streams annually

Zzple 3), there is the potential for significant environmental

~=racts that were not measured or quantified in this subjective

:n2 limited study. The dredging violations noted in this study

rzvezled that 7% of the dredges were observed to have undercut

et

»%¢ stream bank, 6% had channelized the stream to some degree,
~Z 4% were responsible for riparian damage. These statistics
- reflect the physical characteristics of the streams
:_rveved, Streams receiving the most dredging pressure, the
=~ forks of the Yuba and American rivers for example, had

s.ztively little riparian along the streambank. These rivers,
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Heavy Merals
For the unfiltered samples, two metals, copper and zinc, showed distinct increases

downstream of the dredge (Fig. 8). Total copper increased approximately S-fold and zinc
approximately 9-fold at the transect immediately downstream of the dredge, relative to the
concentrations measured upstream of the dredge. For both metals, the concentratons declined to
near upstream values by §0 m downstream of the dredge. The pattern observed for total copper
and zinc concentration is similar to that for turbidity and TFS (see Fig. 4), suggesting that the
metals were in particulate form, or associated with other sediment particles. The results of
sampling for dissolved heavy metals area are shown in Table 1. Zinc, arsenic, and copper
displayed an average value downstream of the dredge that was greater than the average value
measured upstream of the dredge (note that samples sizes are low, particularly upstream of the
dredge). Copper displayed the greatest change, increasing by approximately 3-fold dowﬁstmam
of the dredge. Dissolved lead concentrations did not appear to be affected by operation of the
dredge. Values of dissolved mercury actually were greater upstream of the dredge, suggesting
that any effect of the dredge was likely within the range of natural variation. (The operator
reported observing deposits of liquid mercury within the sediments he was working.) For both
dissulved and total concentrations, budgetary limitations precluded multiple sampling across
cither space or time, thus the results of heavy metal sampling are only indicative of likely
conditions,

Due 1o the low densities of macroinvertebrates in the dredge plume (and in the Fortymile
in general) and the short exposure times, no macroinveriebrates were collected for heavy metal
fissue analysis downstream of the suction dredge. However, results from the 1998 anaiysis of
macroinvertebrate tssues suggest that these organisms are capable of concentrating heavy metals
at lewst under conditong of chronic exposure. Although the data are preliminary in nature,
several metals showed substantially greater concentration in the invertehrates from Polly Creek
(nuned) than from Alder Cresh (reference), including mereury, zine, moelybdenum, and arsenic

"";“"“ ) - + . b g . . H . Jo4 3. 1 I H
crabde Shother metals, s as copper and nicke ! did not exhibit substantal differences

T . ateed 1 mevey 1e N : b cen TGO PRET R P T {
Pocupweltling ez wdentlied by the UEGE s 3 ;n*?:?:‘.ih:! sonre of metals

i ey

L ¥ i a1 [T Citass
PSS LI W gites

e S Fortvaude dd e sppear o be influenasg meisl concentrations in macts eiebrates.
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Thie Challenge:

Looking for gold m Cafifornis streams snd rivers is-a recreational aciivity for
ibiusatuiy of state residents, Many goid enthusiasts simply pan gravels and
sedsments. More serious recretional rxiners may have small shice boxes or
suition dredges 10 recover gold beasing sedimenta As these miner remove
- scdaments, s, and gravel fom streams and f«mzrmnmmummm
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. |R9D. Mercury is a voxic, persistent, and bicaccumvulative polimast thar affects
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wildlife.

The Selation:
Taking mercury o of sreams benefits the environment. Efforts io collect

mereury from recrestionsl gokd mincrs in the past bowever, kive been stymied
" due 0 perceived regulastory barriers. mgfmlsmmdb@mhymm
MMMMWWM ,

: 1nm,ﬂamcm.mmﬂrmsmcmwm
concert with other State and local ageaeies 1o find the regulstory flexibilny
needed to collect mescury in a stmple and effective manner. Ons spproack was
to aikd mercury 1o the List of maeriale that are collected] at regulsdy scheduled
ormmhwmwmlmmwmbym

county agincies.
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The Resslis: ‘

In August and September, Iﬂmmﬁrummy *milk nins" coliected 230
piuaxis of mercury. Not only was sty recaived from recreational geid
mincss. but others such a3 retired deatists. The iotal amount of merowry

collected was equivalint to the wercury Joad in 47 years worth of wastewsier
discharge from the city of Sscramento's sewnage treatment pland or the mercury
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Murphy & Buchal LLP 2000 8.W. First Avenue, Suite 320

Portland, Oregon 97201
James L. Buchal
telephone:  503-227-1011

fax: 503-227-1034
e-mail: jbuchal@mbllp.com

December 17, 2007

BY EXPRESS MAIL AND E-MAIL
California Department of Fish and Game
Attn: Suction Dredge Mining Program
1416 Ninth Street. 12% Floor
Sacramento, CA 95814

Re:  October 19, 2007, Public Notice Soliciting Information Regarding
Suction Dredge Mining

Dear Sir or Madam:
Pursuant to the California Iiégulatory Notice Register 2007, Volume No. 42-Z at
1783, 1 am enclosing a set of pertinent studies and other materials on CD for your

consideration in connection with issues pertaining to suction dredge mining. Also
enclosed is a hard copy of the index to the materials on the CD.

Sincerely,

James L. Buchal
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science for a changing world

Open-File Report 2010—-1325A

U.S. Department of the Interior
U.8. Geological Survey
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In 1884, the Sawyer Decision halted most major hydraulic mining operations in the Sierra Nevada (Sawyer, 1884).
However, additional mining took place after that time. After the Caminetti Act of 1893, hydraulic mining was allowed in the
Sierra Nevada, provided that HMD was kept out of navigable waterways and off other people’s property by containing it
behind debris dams. In the SYR-HC confluence area, at the height of hydraulic mining activity, there was up to 30 vertical
meters of HMD filling the original steep-walled canyons of the South Yuba River and Humbug Creek. Since 1884, much of
the HMD has been eroded away in the river channel, leaving relic cliffs composed of HMD exposed along the canyon walls.
Conditions at the confluence site are currently still subject to erosion because of the instability of HMD that makes up a large
portion of the canyon walls in this reach of the South Yuba River. The bed of Humbug Creek is predominantly bedrock,
whereas the bed of the South Yuba River is largely armored with cobbles and boulders, with finer sediment in the deeper
pools. According to some suction-dredge miners, the cobble layer overlays deeper, relic fine-grained “slickens” layers from
the hydraulic mining era that are rich in Au, amalgam, and Hg. The extent and distribution of the historical “slickens” layer
are unknown, but this layer has been the focus of previous suction dredge operations and continues to be sought out because

it often contains substantial Au and Hg-Au amalgam.

Field Methods: Sample Collection and Processing

The breadth of field methodology used in this study is in part because of the change in the project scope brought
about by concern from the CRWQCB-CVR that the planned full-scale dredge test would negatively affect water quality and
violate regulatory statutes. The resulting complex set of study elements refocused the study efforts toward a multidisciplinary
characterization of the SYR-HC confluence area. Because the resulting study contains a diverse range of methods, specific

methods and results for each study element are presented in separate, parallel subsections of the report.

Preliminary Dredge Test

Sample collection methods and experiment logistics were tested in a preliminary test on October 11, 2007, prior to a
larger suction-dredge test scheduled for 2008. A standard 3-in. (7.6-cm) diameter suction dredge operated for a total of 3
hours in the South Yuba River about 500 m downstream from the SYR-HC confluence (fig. 2). Two transects across the
South Yuba River were established approximately 30 and 60 m downstream from the first dredging location, by using
taglines (fig. 2, table 1). These transects were used as the locations for sampling of water quality and suspended sediment
throughout the test. During the first 2 hours of the test, the riverbed was dredged at a location at the upstream end of a pool,
just below a riffle zone. During the third hour of the test, the dredge was moved to a second location approximately 10 m

downstream from the first location to increase the amount of suspended sediment at the sampling transects.
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instruments in similar environments (mid-channel, near the bed), some of the spatial differences in TSS concentration
observed during non-dredging periods may reflect hydrologic variability within the cross section and along the stream reach
studied.

The proportion of suspended sediment in the clay-size fraction (<0.002 mm) measured in-situ by the LISST
increased dramatically during the dredge test at both the mid-pool and end-pool tagline locations (fig. 16). The proportion of
suspended sediment in the clay-sized fraction (<0.002 mm) reached maxima around 27% at the mid-pool location and 47% at
the end-pool location (fig. 16). It should be noted thai the LISST measures any particle in suspension that diffracts light,
including microbubbles that may have been introduced during the dredging activities. Thus, while it is likely that the reported
spikes represent suspended particles because they were measured by both instruments, the composition of these very fine
particles is unknown,

Concentrations of pTHg increased in a similar manner as TSS, with concentrations during the suction dredging two
times the pre-dredging concentration and three to four times the concentration of the samples collected the following day

(fig. 17). The consistency of the relation is because of the similar Hg concentration in the suspended sediment across
samples. The dry-mass-normalized Hg content of the suspended material (Hgss) remained at approximately 300 ng/g
throughout the test (fig. 18). This concentration is similar to that measured in sediment from the San Francisco Bay estuary
(Bouse and others, 2010) and the fine-grained (<0.063 mm fraction) sediment excavated from Pit 1, a gravel-cobble bar on
the South Yuba River, during September 2008 (discussed in a later section of this report).

Concentrations of fTHg in the South Yuba River during the dredge test were similar to those in the field blanks
(table 4). The elevated‘concentration of the field blank compared to the Jaboratory blank water may have been caused by
multiple sources of background contamination affecting field equipment and the filtration process. Efforts were made to keep
equipment and blank water clean by using multiple layers of plastic bags, but the difficulty of site access and exposure to the
weather increased the potential for equipment and blank-water contamination.

Dredging appeared to have no major effect on pMeHg concentrations in the South Yuba River during the dredge
operations. Concentrations of pMeHg in environmental samples were approximately twice those in the field blanks (table 4)
but did not change over time at the end-pool site (approximately 0.006 ng/L). Only one sample collected at the mid-pool site
was analyzed for pMeHg as part of this methods-testing exercise, so no trend could be evaluated at that site. Concentrations
of fMeHg were all below the method detection limit (MDL) of 0.040 ng/L. except for one sample that was just above the
MDL at 0.041 ng/L; however, this variation may not have been directly attributable to the dredge operations. Similarly, all
samples for pHg(I)r analysis were below the MDL (table 4).
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Figure 18. Log-log plot showing the relation between concentrations of total suspended sediment (TSS) and particulate total mercury (pTHg) at the mid-
pool (blue symbols) and end-pool (pink symbols) sites during the Octaber 2007 dredge test on the South Yuba River, California. Lines represent mass-
based pTHg concentration.

-

Table 4. Mercury concentrations in water samples collected during the Qctober 2007 dredge test, South Yuba River, Califomia,

[MP, mid-pool; EP, ertd-pool; hrs, hours; um, micrometer; THg, total mercury; MeHg, methylmercury, Hg(Il), reactive mercury (II); Hg(I)pss, reactive
mercury concentration of suspended sediment, TSS, total suspended sediment; p, particulate; £, filtered; ng/g, nanogram per gram (or part per billion); %,
percentage, ng/L, nanogram per liter, mg/L, milligram per liter, MeHgss, methylmercury concentration of suspended sediment, MDL, method detection limit;
<, less than; nd, not determined]

Time relative
Site Collectfon  tostartof  THgss  pTHg fTHg  MeHgss pMeHg MeHg Hg(rss % % 7SS
Date dredging  (ng/y) (o) (gh) (nglg)  (ngh) {rgit) (nglg)  MeHgss Hglbess  (mgll)

thours)

;‘:;f{ 11-0ct07 -1  <MDL <MDL 067 nd nd  <MDL <MDL nd  nd 0.1
ll:li:rl:lic 12-0ct:07 24  <MDL <MDL 038 nd nd  <MDL <MDL nd  nd 0.0
SYR-MP 11-Oct-07 15 421 084 nd nd nd 0.015 <MDL  nd nd 3.0
SYR-MP 11-Oct-07 3 440 048 057 52 0012  0.021 <MDL 1.2 nd 2.1
SYR-MP 12-Oct-07 24 670 0.17 nd nd nd 0.041 <MDL  nd nd 0.5
SYR-EP 11-Oct-07 -1 717 043 053 142 <MDL <MDL <MDL 20 nd 1.0
SYR-EP  11-Qct-07 1 338 054 047 84 <MDL  0.012 <MDL 25 nd 1.5
SYR-EP 11-Oct-07 3 510 068 053 59 <MDL 0011 <MDL 12 nd 1.6
SYR-EP  12-Oct-07 24 410 020 1.08 133 <MDL  0.008 <MDL 32 nd 0.8
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Sediment Excavations

All sediment excavated from Pit 1, Pit 2, and the HMD-CF were dominated by coarse-grained material
(table 2). For most samples, more than 60% of the mass was greater than 6.3 mm in diameter (fig. 22A). For the sediment
<6.3 mm, only 0.03 to 5% was composed of silt-clay (<0.063 mm size fraction) (fig. 22B). Twenty to 35% of the sediment
particles smaller than 1 mm were in the <0.25 mm fraction (fig. 22C). Overall, the HMD material from the actively eroding
cliff was similar in particle-size distribution to sediment from the bottom two layers of Pit 2, especially with respect to the
material <6.3 mm (fig. 22B) and material <1 mm (fig. 22C).

A)PSD for full range B}PSD for<6.3 mm
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Figure 22. Stacked bar graphs showing the particle-size distribution for excavated sediment collected during September 2008 in the South Yuba River,
California, for the following initial size ranges of material: (A) Fult size range (non-sieved), (B) material less than 6.3 millimeters (1/4 inch), and (C) material
less than 1 millimeter. Sample information is provided in table 2. Site names are abbreviated as follows: P2, pit 2; OBL, overburden layer; FCZ, first
contact zone; CSL, compact sediment layer; BRC, bedrock contact; and HMD-CF, hydraulic mining debris ciff face,
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Additional information on particle-size distribution for excavated samples was provided by the laser-scattering
analytical approach. Results indicate that Pit 1 sediment was coarser than that from the Pit 2 bedrock contact layer and from
the eroding cliff HMD for material < 1.0 mm (fig. 23A). The laser-scattering approach further showed that the three samples
analyzed had similar size distributions, although a slightly higher proportion of very fine-grained material was present in the
HMD material for material <0.063 mm. For example, aboutl20% of the HMD sediment <0.063 mm was in the clay-size
range (<0.002 mm) compared with about 14 to 18% of the material from Pit 1 and the Pit 2 bedrock contact, respectively (fig.
23B).

Concentrations of THg, Hg(II)z, and organic content (loss on ignition) all increased with decreasing particle size
(fig. 24, table 6). The concentration of THg in the coarsest size fraction (0.25 to 1.0 mm) ranged from 16 to 515 ng/g for Pit 1
and Pit 2-BRC, respectively. The concentration of THg in the intermediate size fraction (0.063 to 0.25 mm) ranged from 41
to 1,630 ng/g for Pit 1 and Pit 2 CSL, respectively. The THg concentration in samples from the finest size fraction (silt-clay,

‘ <0.063 mm) ranged from 147 ng/g in the Pit 2 OBL to 11,100 ng/g in the Pit 2 BRC, The percentage of Hg(I), as a function
of THg was somewhat variable across the sediment fractions. The highest values of %Hg(IDg (17 to 27%) were observed in
samples from the 0.063 to 0.25 mm size fraction of the Pit 2 CSL and BRC and in the <0.063 mm size fraction of the Pit 2
BRC (fig. 24D).
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Figure 23. Cumulative particle-size-distribution plots of fine-grained material from three excavated sediment samples (Pit 1, Pit 2 bedrock contact, and cliff
face of hydraufic mining debris) collected during Septerhber 2008 in the South Yuba River-Humbug Creek, California, confluence area, based on laser
scallering. (A) Sand-silt-clay fraction (< 1.0 mm), and (B) silt-clay fraction (< 0.063 mm).
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Figure 24. Bar graphs shawing sediment concentrations of mercury species and organic content in three size fractions of excavated sediment collected
during September 2008 in the South Yuba River-Humbug Creek, California, confluence area: (A) Total mercury (THg), (B) loss on ignition (LO), (C)

reactive mercury (Hg(ll)r), and (D) the percentage of THg as Hg(lf)g.
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environments, particularly if material similar to the compact sediment (slickens) layer and bedrock contact zones are dredged.
If the dredging activity is located in river-bar materials, the enhanced loads are based solely on the increase in fine-grained
sediment mobilized. Under the latter scenario, approximately 100,000 to 1,000,000 hours of dredging with an 8-in.-diameter
(20-cm) nozzle would be required to equal the THg load associated with natural particulate transport processes during an
average dry year in the South Yuba River (figs. 38A and 38B, table 10). However, if material similar to the compact
sediment and bedrock contact materials are dredged, sediment with much higher THg content would be mobilized, and only
approximately 100 to 1,000 hours of dredging would be required to exceed an average dry year’s natural watershed THg load
(figs. 38C and 38D, table 10). These buried layers also correspond to the zones specifically targeted by the suction-dredging
community because they are the zones most likely to contain recoverable grains of Au and Hg-Au amalgam.

Suction-dredging activity would have to increase to 10,000 to 100,000 hours to equal the long-term Hg
accumulation rate in Englebright Lake (North, Middle, and South Yuba River watersheds combined with multiple large storm
events). Although this represents a large amount of time, records from the Califomia Department of Fish and Game indicate
approximately 3,650 suction-dredge permits (3,200 resident and 447 non-resident) were issued statewide per year on average
over the past 15 years (Horizon Water and Environment, 2009), implying only about 270 hours of dredging per permit per
year are required to reach the 1,000,000 hour mark. This estimate of dredge time is reasonable for a statewide assessment but
would be unlikely for only the South Yuba River. Furthermore, this estimate accounts for the dredging of the Hg-rich layers
exclusively, a situation that is unlikely given the variable spatial distribution of these Hg-rich layers.

After the extensive characterization of the sediment and Hg contamination associated with the SYR-HC confluence
ares, the largest source of uncertainty in the calculated Hg mobilization rates are the actual dredging rates. Initial estimates
(figs. 33A and 38B) were performed with published dredge rates (Keene Engineering, Inc., 2008). Revised calculations
(figs. 38C and 38D) were based on dredge performance rates updated by Keene (P. Keene, Keene Engineering, Inc., written
commun,, 2010). Unfortunately, the rate at which sediment was moved during the dfcdge test was not quantified during this
study, therefore this evaluation is based on qualitative observation only. However, actual dredge mobilization rates likely fall
between the wide range of calculated rates. Future efforts to quantify sediment mobilization caused by recreational suction
dredging should include the quantification of the dredge rate so that a more accurate assessment of Hg mobilization through
dredging can be determined. '

Another approach to comparing suction dredging to natural loading rates on a greater watershed scale can be derived
from previous estimates of the contribution of suction dredging to natural suspended-sediment loads. The USFS estimated the
contribution of suction dredging in the Siskiyou National Forest at 0.7% of the overall sediment load {Cooley, 1995). On the
basis of the elevated concentrations of THg and Hg(Il)y in the contaminated layers of the SYR-HC confluence area, the
contribution of THg and Hg(IT)g from dredging in hydraulic-mining affected sites increases approximately 100- to 500-fold,
respectively. This amounts to a 70% contribution of THg and 350% of Hg(IT)z from dredging relative to natural loads.
However, this assumes that all the sediments mobilized in the watershed are contaminated to the same degree as the relic
sediment layers at the SYR-HC confluence (Pit 2, CSL and BRC). A more conservative estimate of the proportion of relic
sediment layers at a hydraulic-mining affected site (10%) still yields a 7% contribution of THg and 35% contribution of
Hg(II)y relative to natural loads in watersheds where relic layers persist. These estimates are, like the previous analysis,

dependent on numerous assumptions and estimates and thus possess a high degree of uncertainty.
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Conclusions

Concentrations of Hg in surficial riverbed sediment, suspended sediment during storm events and a dredge test were
in the range of concentrations observed in sediment elsewhere in the Yuba River watershed and in other Sierra Nevada
watersheds affected by historical Au mining. However, buried sediment deposits had more elevated concentrations of Hg,
especially in fine-grained fraction (<0.063 mm). The highest concentrations of Hg in sediment were in the bottom of a pit
excavated near the mouth of Humbug Creek (Pit 2 compact sediment and bedrock contact zones), an area that appeared to
have remained undisturbed for many decades, perhaps since the days of active hydraulic mining that ended in the late 1800s,
These sediment layers were apparently protected from erosion during stormflows by boulders and the geometry of their
location.

A closed-circuit tank experiment with a venturi pump at the base of a hand-excavated pit (Pit 1) in a gravel bar
within the South Yuba River resulted in fine-grained suspended sediment remaining in suspension more than 40 hours
following the disturbance simulation. Although the concentration of Hg in the water column declined over time as particles
settled out, the concentration of THg and Hg(IT)s on the suspended particles increased over time as coarser particles lower in
Hg settled.

Concentrations of MeHg in invertebrates collected from Humbug Creek and the reach of the South Yuba River
studied in this project were elevated compared with a control site (on the nearby Bear River) that was relatively unaffected by
historical mining. Invertebrate MeHg concentrationis were lower in 2008 than in 2007 in at least two of three sampled taxa at
each of the five sites with comparable data in the South Yuba River and in Humbug Creek. One factor in the reduction in
MeHg bioaccumulation in this area may have been a local moratorium on suction dredging that started in 2008, However, the
data contained in this report are insufficient to determine the cause for this inter-annual variation. Further monitoring of
MeHg in biota where previous data exist during the statewide suction-dredging moratorium that began in 2009 would be
helpful in evaluating this possibility.

The removal of the protected, Hg-rich sediment layers by activities such as suction dredging or high-banking would
likely result in increased loads of THg and Hg(INr mobilized downstream in the fine-sediment fraction, which would likely
not be caught with standard recovery equipment (such as the sluice box on a standard suction dredge). Mobilizing this Hg-
rich sediment would increase downstream loads for 10an distances; fine particles would not settle until they reach quiescent
environments such as Englebright Lake or downstream wetlands of the Sacramento River and San Francisco Estuary where
the Hg-rich particles of silt and clay size may be deposited. Development and testing of enhanced recovery technologies for
fine-grained sediment and Hg may be of interest for developing more effective Hg-removal techniques in remote locations
such as the SYR-HC confluence area. In addition to the disturbance of buried sediment, an eroding cliff face composed of
hydraulic mining debris may also be contributing a substantial load of THg and Hg(II)r to the South Yuba River though

stream bank erosion.
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as hosts, it is not possible to evaluate the risk that non-native fish pose. Based on an extensive
survey of thousands of sites in the Intermountain west, Hovingh (2004) notes that A.
californiensis now occupies streams and springs that are not actively managed for introduced
sport fish.

CONSERVATION STATUS

A. californiensis / A. nuttalliana are highly vulnerable, and this clade has been extirpated from
much of their historic range in Arizona, southern California, and Utah. This clade is probably
also imperiled in Nevada, and populations sampled from multiple U.S. states in its historic range
show evidence of inbreeding (Mock et al. 2010). Under the U.S. Endangered Species Act,
distinct population segments of invertebrates cannot be listed as threatened or endangered. Thus,
because A. californiensis / A. nuttalliana are a widespread clade and populations in Pacific
Northwest states appear to be relatively stable, these animals are unlikely to receive protection
under the U.S. Endangered Species Act until their taxonomy is resolved and new species names
are given to genetically distinct populations.

A. californiensis was petitioned to be listed as threatened or endangered under the U.S.
Endangered Species Act (ESA) in 1989 by Thomas Hulen of the Pueblo Grande Museum in
Phoenix, AZ (Hulen 1989). In 1990, the U.S. Fish and Wildlife Service (FWS) determined that
the petition did not present substantial information to indicate that listing 4. californiensis as
endangered or threatened was warranted, as it focused on the species status in Arizona, and did
not include any information on status in the majority of the range of A. californiensis (USDI Fish
and Wildlife Service 1990, Federal Register 55(209):43389). In this same finding, the Service
added A. californiensis to their list of candidates for federal listing as a Category 2 candidate
species (Federal Register 55(209):43389). In 1993, 4. californiensis was again petitioned for
listing under the ESA by the Oregon Natural Resources Council as part of a petition to list 83
mollusc species as endangered. In 1994, the FWS made a positive 90-day finding, but made a
not-warranted 12 month finding in response to the petition to list A. californiensis as endangered
(USDI Fish and Wildlife Service 1994, Federal Register 59(131):35305-35307). In that same
Federal Register notice, the FWS stated that they lacked evidence of specific threats throughout
the ranges of all 83 petitioned taxa, especially any threat associated with a population decline.
They also noted that the taxonomic distinctiveness or validity of many of the 83 species had not
yet been determined. A. californiensis was dropped as a candidate species when the FWS
eliminated all Category 2 candidate species in 1996 (USDI Fish and Wildlife Service 1996, 59
FR 58982, 61 FR 7595-7613). A. californiensis remains a Federal Species of Concern (U.S.
EPA 2002), although that designation provides no formal protection. In 2006, NatureServe
assigned 4. californiensis a global status of G3Q, meaning that this species is vulnerable and its
taxonomy is in question (NatureServe 2010). In 2009 NatureServe assigned A. nuttalliana a
global status of G4Q, meaning that it is apparently secure and its taxonomy is in question
(NatureServe 2010).

To the best of the authors’ knowledge, the winged floater (4dnodonta nuttalliana) has never been
petitioned for listing under the U.S. Endangered Species Act.

The conservation status of 4. californiensis / A. nuttalliana in each U.S. and Mexican state and
Canadian province where one or both species is known to occur is detailed below.
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United States

Arizona

Arizona ranks A. californiensis as S1 or Critically Imperiled within the state (NatureServe
explorer 2010). Freshwater mussels that occur in Arizona are all considered to be Anodonta
californiensis (Culver et al. 2007). Historically, 4. californiensis occurred in most of the major
drainages of Arizona, including the Colorado River Basin (Black, Colorado, Gila, Little
Colorado, Salt, San Pedro, Santa Cruz and Verde Rivers) and the Rio Yaqui Basin (San
Bernadino River) (Culver et al. 2007). Currently, A. californiensis is only known from a few
miles of perennially flowing waters in the Upper Black River of the Colorado River system
(Culver et al. 2007, Myers 2005 unpublished) and Chevelon Creek in the Little Colorado River
system (J. Sorensen, pers. comm. 2009).

In an unpublished document, T. Myers (2005) documents numerous Anodonta records from
Arizona in recent and archeological history. From these records and his experience in the field
(although he did not conduct systematic surveys), T. Myers suggests that Anodonta have likely
been extirpated from the following places in Arizona: the lower mainstem of the Colorado River,
the lower Gila River watershed, the Arizona portion of the Santa Cruz River watershed, the
Tonto Basin, Phoenix Basin and New River in the Salt River watershed, the Verde River
watershed, the west fork of the Black River in the Black River watershed, and the San Pedro
River system in the San Pedro watershed.

Bequart and Miller (1973) document the extirpation of A. californiensis from numerous locations
with historical records in Arizona: the Colorado River, the Little Santa Cruz River outside of
Tucson, San Bernardino Ranch (Cochise County), Oak Creek Canyon (Cococino County), and
the Little Colorado River near Springerville (Apache County). They note the considerable
alterations that the Colorado River has undergone and doubt that 4. californiensis still exists in
the Colorado River. A. californiensis was apparently common and abundant in the Little Santa
Cruz River outside Tucson, AZ in the late 1800°s; but had been extirpated by the early 1900s
(Bequart and Miller 1973). Bequart and Miller (1973) note that 4. californiensis was widespread
in Arizona a century ago and now is near extinction and suggest that the change is likely due to
loss of host fish.

Although Bequart and Miller (1973) suggested that 4. californiensis were extirpated from the
entire Little Colorado River system, Anodonta valves were collected from Chevelon Creek in the
Little Colorado River watershed and photographed by T. Myers in June of 2007 (J. Sorensen,
pers. comm., 2009). T. Myers (2005) notes that in the Black River watershed, Anodonta are
extant in the North Fork and East Fork of the Black River and Boneyard Creek. T. Myers (2005)
suggests that Anodonta are ‘apparently extant’ in the upper tributaries of the Upper Rio Yaqui
Watershed (which spans the Arizona, Sonora and Chihuahua in the U.S. and Mexico), at least in
Rio Papigochic, Chihuahua (based on reports of local individuals in Chihuahua).

T. Myers notes that the status of 4nodonta in Cibecue Creek, Canyon Creek and other drainages
on Ft. Apache Indian reservation in the Salt River watershed and in the mainstem of the Black
River in the Black River watershed is unknown (T. Myers 2005).

Profile: California floater (4nodonta californiensis) / Winged floater (dnodonta nuttalliana) 15
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Preliminary genetic studies indicate that Anodonta collected from Arizona and Chihuahua,
Mexico are different than the Anodonta collected from Jalisco, Mexico (Culver et al. 2007).

California
A. californiensis is ranked as S2 or Imperiled in California, whereas A. nuttalliana has not been
ranked in the state (NatureServe 2010).

Southern California

Jeanette Howard conducted surveys at 42 historic (pre-1995) Anodonta sites in northern and
southern California, and did not find Anodonta at any of the southern California sites searched.
She found Anodonta at only nine of historic sites searched, all of which are in northern
California, and concludes that 4. californiensis has been extirpated from southern California.
(Howard 2010).

In a 1981 publication, D. Taylor stated that A. californiensis is “probably extinct in most of the
Central Valley and southern California. [...] Probably most natural populations in the state have
been eradicated.” A decade later, in a California Department of Fish and Game report, Coney
compared specimens from the Los Angeles County Museum that were collected between 1912
and 1945 to his own collections made between 1984 and 1992, and concluded that 4.
californiensis had been extirpated from “all of southern California” (Coney 1993, C-7). He
documented historical records of 4. californiensis from the Los Angeles River, Arroyo Seco,
East Park/Lincoln Park Lake, Silver Lake and Hollenbeck Park, and noted that in eight years of
active searching, he has not turned up any A. californiensis (Coney 1993). Coney states that
“Anodonta californiensis Lea, 1852, should be investigated for qualification of endangered
species status” (Coney 1993, C-8).

Bequart and Miller (1973) note the considerable alterations that the Colorado River has
undergone and doubt that 4. californiensis still exists in the Colorado River.

Northern California

In 1981, D.W. Taylor published a distributional checklist of freshwater mollusks in California.
He speculated that 4. californiensis, Gonidea angulata and Margaritifera falcata had been
extirpated from most of their original ranges in the state (Taylor 1981). Frest (1999) suggested
that 4. californiensis is apparently extinct in the upper Sacramento River.

More recently, Jeanette Howard conducted a systematic survey of 42 historic (pre-1995)
Anodonta sites in California and found Anodonta at only nine of those sites searched, all of
which are in northern California (Howard 2010). In 2008, J. Howard surveyed 115 sites in
northern California, in the following National Forests: Plumas, Tahoe, El Dorado and Lake
Tahoe Basin Management Unit. No live Anodonta were found during that survey, although
Anodonta shells were found in Donner Lake. Howard notes that the Feather, Yuba, American,
Truckee and Consumnes Rivers, and Lake Tahoe are impacted by some or all of the same factors
that are implicated in the decline of freshwater mussels in eastern North America: damming,
channel modification, agriculture and forestry (Western Mollusk Sciences 2008).
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QUESTION PRESENTED

Whether the California Coastal Commission can re-
quire & quarry operator that conducts federally authorized
mining activities on federal land to obtain a state coastal
development permit under California’s coastal zone man-
agement plan.

(1)




TABLE OF CONTENTS

Introduction and summary of argument ... ... e

Argument :

The California Coastal Commission cannot imposs
state land use requirements upon a quarry operator
that conducts mining operaticns on federal land...

A. The Coastal Zone Management Act's federal
lands exclusion exempts federal mining claims
from reculatnon under state coastal management

B. Even in the absence of tha CZI(A'. foderal lands
exclusion, the California Coastal Commission
could not apply its coastal management permit-
ting requirements to federally authorized activi-
ties condricted on federal lands ........... ...

Conclusion .............. i e e

TABLE OF AUTHORITIES
Cases:

Amador Queen Mining Co. v. Dewitt, 78 Cal. 482,
American Petroleum Institute v. Knecht, 456 F.
Supp. 389, af°d, 609 F.2d 1806 ... ...
Andrus v. Charlestons Stons Products Co., 436
US. 604 ... 3
Baillie v. Larns. 188 F. ATT e
Bel Mar Estates v. Caiifornia Coastal Comm'n, 115
Cal. App. 34 €88, 171 Cal. Rptr. 778 ..o
Black v. Klkhorn Mining Co., 168 U.S. 445.. ...
Brubaker v. Board of Cmty Cuommissioners, 652
P.2d 1050 .. R D PR e,

Putte City Water Co. v. Baker, 196 US. 119,

Callowun Gold Mining Co. v. AmGoldllmg co.,
182 U.S. l99 .........................................................

812 ------- e e R L T T T ns

10

10

20
)|

«8 B3 . B

3 B8




Cases—Continued :

v

Camfield v. United States, 167 U.S. 518
Chemica! Manufactarers Ass'n v. NRDC, No. 83-
1018 (Feb. 27, 1985) ......ooiiimviccccmenieen e
Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837 ...........
Creede & Cripple Creek Mining and Milling Co. V.
Uinia Tunne' Mining and Tmnaportation Co..
196 U.S. 337 .
Elliott v, Orcgon Intcmtnoual Muung Co
AR R e U o Py Mt ST Y
FDIC v. Philadelphia Gear Corp., No 84-1972
(MBY 27, 19B6) ..o

25

28

16

Buncock v. Train, 426 U.S. 167 .................7. 19,21, 28

Hillsdorough County V. Automatsd Madical Labs,

Ine., No. 83-i926 (June 8, 19856) ... ... ... 25
Hines v. Davidowity, 812 US. 562 ... ... ... 25
Holland Livestock Ranch v. United States, 655

F.2d 1002 ... it 18
Japan Wha&ug Aun v Amrwun Cetacaun So-

ciety, No. 85-954 (June 30, 198f) ... 14
Kleppe v. New Mexico, 426 U.S. 529 ... 9,11, 14, 20,21
Liberty v. California Coastal Comm'sn, 113 Cal.

App. 3d 49%, 170 Cal Rptr. 247 ...l 19
Mayo V. United States, 819 US. 441 ... 21
Minnesola V. Alexander, 430 US. 977 ... ... 1
Mt. Emmons Mining Co. v. Town of Crested Butte,

890 P.2d 231 .. .oiceeee e e 28
North Bloomfield Gravel Mining Co. v. United

States, BB F. 664 ..ot eeenveenenes 27
Omaecheverria v. Idaho, 4608. 347% . . 21
Pacific Gas & Electric Co. v. State En‘gy Rs-

sources Conservation and Development Comm'n,

461 ULS. 190 ..o oo seesneeseenne e 8
Patterson v. Centval Coast Regional Coastal Zone

Couszervation Comm’n, 58 Cal. App. 3d 838, 130

AL RORE. TR ooiciiniess i snsioimmnneinpiio bbb b s 19
People v. Gold Run Ditch & Mining Co., 66 Cal.

1 27
Rea Enterprises v. California Coastal Zm Con-

servation Comm'n, 52 Cal. App. 3d 596, 125 Cal.

DR L i i s st b e AT i St 19
Rice v. Santa Fe Elevator Corp., 831 U.S. 218....... 25
Silkwood v. Kerr-McGee Corp., 464 U.S. 288... 7




v

Cases—Continved : Page
State ex rel. Andrus v. Click, 554 P.2d 969 28
State ez rel. Coz v. Huw _ard, 570 P.2d 1190 28
Steel v. Smelting Co., 106 U.S. 447 . .. 25
Teller v. United Stotes, 113 F. 278 ... 5

i Union Oil Co. v. }» rton, 612 F.21748 ... ... 17
United States ¢y of San Fra:xcisco, 310 U.S.

A e RN L ST ST R B i 11, 20
United States v. C Neman, 390 U.S.599 ... ... 16
United States v. Curtio-Nevada Mines, Inc., 611

BT S e M T e e e (1 5,17

f United States v. Fickett, 205 F. 134 _ 17
United Sta?:s v. Fuller, 409 U.S. 488 ...................... 18
United States v. Gates of the Mountains Lakeshore

Homes, inc., 132 F2d 141y ... ... 17
United States v. Goldfield Deep Minez Co., 644

F 21 1807 AW A= S0 AR G TRl - s T D 5
United States v. Locke, No. 83-1394 ( Apr. 1,

L) IR P 0 e L0 S (o 3,26
United States v. North Biloomfleid anel Mlﬂl’lﬂ

Co., 58 F. 625 . 27
U mtcd States v. Nogmm 403 F2d 816 .............. 5
United States v. Riverside Bayview Homes, Inc.,

No. 84-701 (Dec. 4, 1985) ... 156
[/nited States v. Weiss, 642 F.2d 206 .. 5
Utak Power & Light Co. v. United States, 243 U.S.

389 . .9, 11, 14, 20, 21, 25
Peutm County v Gulf Od Corp 601 F.2d 1080,

aff’d, 445 US. 947 ... ..o 17, 2¢
Wilderness Society 7. Morton, 4T9 F2d 842, . 3
Wilson v. Block, 108 F.2d 785 ... ... 17
Woodruff v. Northk Rloom; eld Gravel Mining Co

Bl e e e SN S 27
Young v. Comnmuty Nutrition Institute, No. 85-

664 (June17,1986) ... ... ... ... 14

Constitution, statutes, and reglations:

- U.S. Const. ;
5 Art. 1,§8 . 13
Art. 1V, §8, Ll 2 (Property Clause) ........ 8 2(, 21,25
Alaska National Interest Lands Conservation Act

§ 102(2), 16 U.S.C. 8102(2) .o o 12

Caminetti Act, 33 U.S.C. 661 et L A




Vi

Constitution, statutes, and regulations—Continued: Page

Coastal Zone Management Act of 1972, 16 U.S.C.

(& Supp. IT) 1461 et seq. ..o, 1
§$308,16 US.C. (&Supp.I1) 1452 . ... ... 2
§304,18US.C. 1468 (1) e 16
$§304(2),16USC.1458(1) ..o, passim
§305,186USC. 1454 ..o, 2
§3065(h), 16 U.S.C. 1454(h) ....... SR a 2
§206(e), 16 U.S.C. 1455(C) ooovoovovne, 2
§308(c;(1),16 US.C.1485(c) (1) ................. 15,16
§308(g), 16 U.S.C.1455(g) ..................... e 156
§307(b),16USBC:14568(b) ... ... 2
§807:c),16 UI.B.C. 1466(c) ...cooovorvoo 3,9
§207(c)(3),16 U.B.C. 14E6(c) (8) ........ Y 6
§807(e)(1),16 US.C.1488(c) (1) ..oovooovvo . 8

§307(c) (8) (A), 18 U.8.C. 1458 (c) (3)(A)... 8,5,29
Federal Land Policy and Management Act of 1976

43 U.S.C. {& Supp. I1) 1701 et s¢q. . .1, 14,22
43 U.SC. 1701 (a) (12) .. i b i T
4SUS.C.1T02(D) oo e 22
$3USC.ITIR(R) oo 22
48USBC.ITI2(e(B) womoe e S—— 23
43 USC.ITI2(€) (9) e, o B2
43 US.CITYR) oo, 16
48USC1TE5(R) ..o 23

Forest and Rangeland Renewable Resources Plan-

ning Act of 1974, 16 U.S.C. 1600 et seq. .......... 1. 14,22
I6USC. 1604 oo 23
16 US.C.1804(8) ..., 9,24
186 U.S.C. 1606 ... S 24

Minera! Leasing Act, 80 U S.C. 181 et uq ............. 17
Mining Act of 1872, 30 11.8.C. 22 ¢f 8eq. . ... 1,2, 4
80USC. 22 ... oo 4,26
SOUSC.28 ... ... 4, 16,26
BOURC. R ..o o 16
S0USC.29....os o 4
80U.S.C.43. 26,27
30 U.S.C. 51 .......................................................... 26

- —

“ ey

[ ——



o O B

A4
Constitution, statutes, and regulations—Continued : Page

Multiple-Uss Sustained-Yield Act of ! 196G, 16
US.C. 528 etgeq. ... 23
Nationg! Environmentai Policy Act, & USC.
4321 et sz, reseamententnns ittt oeann . 29
National Forest Management Act of 1976, 16 U.8.C.
1600 et req. . s e 1 1, 22
National Materials and Minerals Policy, Research,
and Development Act, 30 US.C. 1601 et seq. . 18
Organic Administration Act of 1897, 16 US C. 471
et veq.:
16 US.C.472a i 18
I6eUsC.478..... . el HESEsy 5
16USC.481 ... ... . .. ... 22
16VsC4e7. ... s G 17
ieus.c.sr 5
Surface Mining Ccntrol and Reclamation Act, 30
U.S.C. 1201 ¢ 2ey. .
$601,2:U8C. 1281 . Gl 10
§6C1(a),30 U.S.C. 1281 (a) . .
§ 601 (b, 30 ".S.C. 1281(b) ... -
§ 601(c), 30 U.S.C. 1281 ey ... ...
§ 601 (d}, 30 U.S.C 128] (d) e et et
§ 601(f), 30 U.S.C. 128] ) o i
§7%1(4),30US.C. 1290(4) .
S5US.C 558(¢) ... .. e ) 5 S e AN
28U.S.C.1254¢2) . P b L G A .
S0USC.21a....... N
California Coastal Act of 1976, Cal Pub. Res. Code
§§ 30000 ¢¢ seq. (West 1977 & Supp. 1986) ..
ﬁmwmmmuwwwmeWWme
§ 30008 (Supp. 1986) .. .. e 1 4,
§ 30108.¢ (Supp.1986) ... .
§ 30600 (Supp.1986) ... ... ... T 3,
§30600(a) ... . e
§ 30600(d) (Supp.1986y.__. ...

PEBEEN

b gt
o ao

A
- BT RS BPKCY

OOW“#OM“M

[
““




Vil
Constitution, statutes, and regulations—Continued: Page
§ 30604 (b) (Supp. 1986) ........c...oeovnnen LTRSS 4,19

§ 30604 (d) (Supp. 1986) ... ccooiiieenane 4

Surface Mininz and Reclamation Act of 1975. Ca'.
Pub. Res. Code § 2710 et seq. ('Nest 1984) ........ 30
Cal. Health & Safety Code (West) :

§ 25168 (8) (1977) oo e, 30
§ 40100 (1979) w.ooomeooeoe e, 30
8 42800 (1979) oo oo 20

Cal. Water Code (West 1971 & Supp. 1286) :

T e R S e G ST
T N R LR W e AN | e St SRR
HE 017 S S B T TR
R R S IR S R . 80

15 C.F.R.:

Section 923.33(a) ........ SETEY b ve e 2,9, 10
CUTTUTTUR e B R SR SO 18

o URE L] 0 e e RS o L B T 4] A N LY 13
3§ C.F.R.:

e T S S SRR O 24

40C.F.R.1508.1(8)(2) .o RSN 29
43C.F.R.:

Secti
on 1601.7-1 ...
L s s e dd A e T Y TR LT R DY gy

Pt 3809 . e e i

S& 2 PR

Section SB00.0-2 (0 ) e et
Saction 3809.3-1(c) B

e o T .

S



Miscellaneous: Page

Bahbitt, Federalism and the E'nvironment: An
Intcrgovernmental Perspective of the Sagebrush
Rebellion, 12 Envtl. L. 847 (1982) ... 25

Big Sur Coast, Land Use Fian, Local Coastal Pro-
gram, Monetary County, Califorris (Apr. 10,

. 15
1 C. Lindley, Mines (34 ed. 1914) .o o 26
118 Cong. Rec. 35548 (1972) ... 12, 17
122 Cong. Rec. 23448-23450 (1978) ..o 23
42 Fed. Reg. 60585 (1977) ... 4
H.R. Conf. Rep. 92-1544, 92d Cong., 24 Sess.

UITLY e 12,17
H.R. Rap. 94-1163, 94¢h Cong., 2d 8 ss. (19786)...... 28,24
H.R. Rep. 94-TT7R, 94th Cong., 2d Sess. (1976)...... 24
H.R. Rep. 94-1724, 34th Cong., 2d Sess. (1976) ...... 22

H.R. Rep. 94.1785, 94th Cong., 2d Sess. ( 1976)...... 24
Rocky Mountain Miners! Law Foundation, A meri-
ean Law of Mining (24 ed. 1985) :

| £ e 12,17
Vol. 2 et 16
S. 33854, 91st Cong., 2d Sees. 41 7o ) 18
<. 8507, 92d Cong., 2d Sees. (1972) ... 11
S. Rep. 51-1485, 91st Cong., 2d Sess. (1970) ........... 13-14
S. Rep. 92-753, 92d Cong., 2d Sess. (1972} .............. . 11,12
S. Rep. 93-686, 984 Cong.. 2d Sces. (1954) ... 28, 24
S. Rep. 94-898, 94th Cong., 2d Sess. (1976) ............ 24
S. Rep. 94-583, 94th Cong., 1st Sews. (1975) ... !
U.S. Tep't of the Interior Bureau of Land Man-
\ agement, Public Land Statistics 1985 ... 12




3 the Supreme ourt of the Anited States

Ocroser TERM, 1986

No. 85-1200
CALIFORNIA COASTAL COMMISSION, ET AL., APPELLANTS

Y.
GRANITE ROCK COMPANY

ON APPEAL FROM TEK UNITED STATES
COURT OF APPEALS FORTHE NINTH CIRCUIT

BRIEF FOR THE UNITED STATES AS
AMICUS CURIAE SUPPORTING APPELLEE

INTEREST OF THE UNITED STATES

The United States encourages state development of
coastal zone management programs through the Coastal
Zone Management Act of 1972, 16 U.S.C. (& Supp. II)
1451 ot se9. In addition, the United States manages fed-
oral lands through various statutes, including the Federal
Land Policy and Mansgement Act of 1976 43 US.C. (&
Supp. II) 1701 ct seg., the Nationzl Forest Management
Act of 1976, 16 U.S.C. 1600 ot seg., and the Torest and
Rangeland Renewable Resources Planning Act of 1974,
16 U.S.C. 1600 st seq. It specifically encourages hardrock
mining on federal lands through the Mining Act of 1872,
30 US.C. 22 ¢t s¢g.

STATEMENT

Congress enac’ed the Coastal Zone Management Act of
1972 (CZMA), 16 US.C. (& Supp. IT) 1451 et seg., to
encourage state development of coastal zone management
programs. California later enacted the California Coastal
Act of 1976 (Coastal Act), Cal. Pub. Res. Code §§ 30000
et 2eq. (West 1977 & Supp. 1986), which “shall constitute
California’s coastal rone management progrii: within the
coastal zone for purposes of the [CZMA)” (§ 30008
(Supp. 1986)). The issue in this case is whether Granite
Reck Company, a quarry operator that conducts limestone
mining operations within the Los Padres National Forest

{1)
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in accordance with the Mining Act of 1872, 80 U.S.C. 22
et seq., and Forest Service regulations, 36 C.F.R. Pt. 228,
is subject to the Cslifornia Coastal Act’s permitting re-
quirements. The distriet court concluded that it is. The
court of appeals reversed, holding that federal law pre-
cludes the application of state permitting requirements.

lL.2. The CZMA was enacted to encourage prudent
use of coastal resources through the development and im-
Plementation of state management programs for the
“coastal zone” (§ 808, 16 U.B.C. 1452). Section 804(a)
oftheCZlAdeﬁnuﬂn"eouwm”toindudeconta}
waters and submerged lands extending “seaward to the
cuter limit of the United States territorial sea” and
shorelands extending “inland from the shorelines only to
menxuntmmmtra:hom&emof
which have a direct and signiticant impact on the coastal
waters” (16 US.C. 1458(1)). Section 304(2) further
- states (idid.) :

Exciuded from the coastal zone are lands the use
of which is by law subject solely 0 the discretion of
or which is held in trust by the Federal Government,
its officers or agents.
Department of Commerce regulations interpreting Sec:ion
304(a) require the states to xclude al} federally-owned
land from their coastal management programs.*
TbeCZHAautbaimmSeaetuyofCommmm
provide financial assistance to the states for development
of their coastal sone management programs (§ 305, 16
U.S.C. 1454). The state program must be submitted for
- approvai to the Secretary of Commerve (§306(h), 806(¢),
16 UJ.8.C. 1454 (h), 1455(¢) ), who assures that the views
of the federal agencies principally affected have been
adequately considered (§307(b), 16 US.C. 1456 (b) ).
Onca the state management program is approved, federal
activities “affecting” the cosstal zone are subject to vari-

! The pertinent regulation provides (18 C.F.R. 92383(a)):
Requirement. States must exclude from their coastal man-
umtmthu.lnd‘oned.l«ud,heldiatm:torwhoae
use is otherwiss by law subject solely to the discretion of the
Feders! Government, its ofcers or agenta,

e vttt il e T it
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ous CZMA consistency requirements (§307(c), 16 U.S.C.
1466 (¢c) ) .2

nndtrhhmdnﬂmtinthmltdm [other
thnmhintacﬂiﬂ.],ﬁllobwnam:tddwdop-
ment permit™ (§ 30600 (Supp. 1986) ).

mmmmwcmmm
six regiona! coastal comumissions that implement the
coastal management provisione (Coastal Act §§ 30300-
830805). Mhulmtﬁmnmmdme
must prepare a “local consta! program” (§§ 80510-90525 )
whlcheondmathﬂoalmmt’a (a) land
use plans, (b) mming ordinances, (¢) aoming district
maps, and (d) within ﬂﬁnmﬁlmm
otbeimﬂmﬁuwmmmmm«.

practicadle,
Approved stits mamagsment programs” (18 US.L. 14B8(c)(1)).
Department of Coameres regulations implomesting this W

mmmammummmwumm

bvthmhhﬂuﬁituﬁﬂtyhnlknmﬂth
the state program. See 15 C.FR Pt 890,

Whmmhmmmrwaw
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meet the requirements of” the Coastal Act at the local
level (§30108.6 (Supp. 1986)). Once the California
Coastal Commission certifies the local coastal program,
the local government is responsible for issuing (or de-
«lining to issue) coasta! developmen’. permits (§ 20600 (d)
(Supn. 1986)). The locai government may iuuefa per-
mit if “the propcsed development is in conformity
witho?g certiﬂedploul coastal program” (§ 30604 (b)
(Supp. 1986). A permit is not required for developments
that lie outside the coastal some (§ 30604 (d) (Supp.
1986) ).

The California legitlature specified thst the Coastal
Act “shall constitute California’s coastal ToOne manage-
ment program within the coastal wone for purposes of the
LCZMA " (Coastal Act § 30008 (Supp. 1986) ). Calitornia
submitted the Coastal Act, together with other state 'aws
and programs, to the Secretary of Commarce for CZMA
review In November 7, 1977, the Secretary of Commerce
approved California’s coastal zone management program.
42 Fed. Reg. 60585 See Americin Petrolexm Institute v,
Knecht, 456 F. Supp. 889, 915 (C.D. Cal. 1978), aff'd,
€09 F.2d 1306 (9th Cir. 1979),

2. Granite Rock is a California corporation engaged in
the business of mining chemical grade white limestone.
It presently holds unpatented federal mining claims under
the Mining Act of 1872, 30 U.S.C. 22 et #0q., on federally
owned lands within the Los Padres National "orest. J.S.
App. A2?

'The Mining Act states that, “[e]xcept as otherwise provided,
all valuable minera! deposits in lands belongitg to the United
States * * * ghall be free and open to exploration and purchase, and
thchndlinwhidlthquwudtooecupttioumdpunhau, by
citizems of the United States™ (30 US.C. 22). Persons who locate
valuable mineral interests and properly stake their claims “ghall

ment. Black v. Elkheorn Mining Co., 183 US. 445, 450 (189€). The
bolder of & perfected iining claim may obtain a federal watert to
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Granite Rock first proposed to develop its mining claims
in 1980. The company submitted a five-year plan of op-
erations to the Forest Service in accordance with federal
regaiations, et forth at 36 C.F.R. Pt. 228, governing
mining activities on national forest lands (J.A. 25.84) ¢
The Forest Service consulted with state agencies, con-
ducted an environmental asscesment, and apprcved a
modified plan of operations in 1981 (id. at 35-57).
Granite Rock initiated its open pit mining operationa
shortly thereafter. The Californis Coastal Commission
received notice of Granite Rock’s provosed plan of opera-
tiona, but did not raise timely consiste:.cy objections, un-
der Section 307 (c) (8) (A) of the CZMA, to Granite Rock’s
proposal. Appeliants’ Br. 14, n.21; J.A. 17.

8. On October 17, 1988, the California Coastzl Com.
mission advisad Granite Rock that the company’s miring
activities oceur within California’s coastal zene boundary

8 [Coatineed ;

1985 :, alip cp. ¥9. For sxampls, the United States retaing the right
wmmmmmum United States v.
Nogusire, 108 F.54 816, 824 (th Cir. 1968); Teler v. United
Stetes, 113 F. 272, 280-281 (8th Cir. 1901). The United States aleo
retains ‘xtamsive authority to requlate the activity of the w0 i
claimant on its unpatented claims. United States v. Goldfeid Deep
Mines Co., 644 P34 1907 (9%h Cir. 1961) ; Unitod States v. Weiss,
642 F.2d 20¢ (9¢th Cir. 1981). Finally, lands subject to an uapat-
ntdmuehhmomm"ﬁkmmfwm
mnmmwmmm«mtiumthu
are taling place.” United States v. Curtis-Neveds Mines, Ine., €11
F.2d 1277, 1285 (%th Ciz. 1980) (footmote omitted).

*The Forest Service promulgated its mining regulations as an
umhcoﬁhmenlnuhorltyformwathnﬁoul
forests. See Organic Administration Act of 1897, 18 US.C. 478,

to “minimizse adverse emviroamantal impacta on Nationa! Forest
System surface resources” (3¢ C.FR 228.1). require that holders
of unpatented mining laims subzeit & mining plan describiag the
precise scope of proposed operations. 3 CFPR 20842885 The

federal and state air quality, water quality, sotid waste 4
ard fire preveation standards. 8 C.FR 288 20811




and are therefore subject to regulation under the Cali-
forniza Coasial Act (J.A. 22-28). It instructed Granite
Rock “to sppiy to the Coastal Commission for s coastal
development permit for sny development, as defined in
Section 30106 of the Coastal Act, at the site undertaken
after the date of this letter” (ibid.).* Granite Rock im-
mediately filed an action in the Urited States District
Court for the Northern District of California requesting,
inter alia, a declaration that the Coastal Commission has
no authority to regulate Granite Roek’s mining activities
withis. the Los Padres National Ferest (id. at 7-14).

The district court held that Granite Rock is subject to
the Coastal Act's permitting requirements (J.S. App.
Al1-A32). The court first concluded that the CZMA's
federal lands exclusion does not prevent Coestal Commis-
slon regulation (id. at A17-A28), stating that Congress
“did not mean to shield from direct state regulstion
purely private activity such as commercia! mining opera-
tions on federal land which are not subject to ultimate
federal ~ontrol” /id. at A23). The court then upheld the
state permitting requirements under a general preemp-
tion analysis, reasoning that states possess concurrent au-
thority to regulate activities on the federal lands in ques-
tion (id. at A23-A81). The court stated that “[a)s long
as the state’s permit requiremen. does not render plzin-
tiff’s exercise of rights under the Mining Act impossible,
no impermissible conflict exists” (id. at A28).

The couri of appeals reversad (J.S. App. AI-A10). It
Stated that “even if we assume that the lund in Guestion
falls within the coustal scne, the legislstive history and
certain provisions of the CZMA conclusiveiy demonstrate
that Congress intended the CZMA wot to change the status
quo with respect to the allocation of state and federal
power over lands within the ceastal sone” (id. at AQ).

certification of conaistemcy™ in accardance with Section 807(c) (3)
of the CZIMA. J.A. 22-23. Tae Commission has since conceded that
its failure to raise timely consistency cdjections resulted in & waiver
of its rights under the CEMA cozsisvency provisions. Appellarts’
Br. 14, n21; J.A. 17.

o
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Applying federal preemption principles, the court con-
cluded that “Forest Service regulations mariate that
the power to prohibit the initiation or continuation of
mining in national forests for failure tv abide by ap-
plizable environmental requirements lies with the Forest
Service” and that “an independent state permit sysiem
to enforce state environmen‘al standards would under-
mine the Forest Service’s own permit authority and thas
is preempted” (id. at A9). It noted that its conclusion
“is bolstered hy the fact that even the Forest Service is
limited in the amount of regulation it uitwy impose .5 a
condition ot mining in national forests because of the
federal policy te encourage niining on federal lands”
(ibid.).

The Califernia Coastal Commission appealed to this
Court under 28 U.S.C. 1254(2).¢

¢ We suggest that th.s Court does not have appellate jurisdiction
under 28 U.S.C. 1284(2). The court of appeals did not declure any
portion of the Californis Coastal Act “invalid 28 repugsant to the
Constitution, treatisn or lawe of the United States™ (idid.). In-
stead, “ak exercise of authorily under state law {was] invalidated
without refersace to the state statuta”™ (Silkweed v. Kerr-MeGoe
Corvp., 484 U 8. 238, 347 (1984)). See Minnreois v. Alezundey, 430
US. 917 (1971) (dl-d.hc.fcrmtdjuidlﬂh-. an appeal from
.mwmmymuwh*hmm
are exemupt from state parmitting authority) ; ses also Hemcock v.
Trein, €28 US. 167 (1976) (review!ng an invalidation o. state
permitti:ig authority by writ of certiorari). And contrary to the
Coastal Commission's contestions (Br. 3-4), an invalidstion of state
law was not the “wecereary predicate™ for the court’s ruling. The
California legislature sppareatly structured its Coestal Act to
emumwjam“mm”bhmmt that
federal law would pormit. Ses Coastal Act § 20008 (“within foderal
lands excluded from the cosstal soag * ¢ * the 8tsts of California
shall, consistent with eppiicedls foderel end state lawe, continue to




INTRODUCTION AND SUMMARY OF ARGUMENT

The California Coastal Commission contends thet Gran-
ite Rock Company—a quarry operator conducting mining
operations on federa. iand pursuant to a federal mining
claim and in accordance with federal regulations—is sub-
ject to the land use permitting requirements of Califor-
nia’s coastal zone management program. We disagree.
The Property Clause vests Congress with the power “to
disposs of and make all needful Rules and Regulations
respecting the Territory or other Property belonging to
the United States” (US. Coust. Art. IV, § 8, Cl. 2). Con-
greas has not authorized—and, indeed, has forhidden—
the California Cnastal Commission’s application of state
coastal management requirements to faderal lands The
Coastal Commission’s proposed regulation is specifically
prohibited by the CZMA's federal lanas exclusion. It is
Riso inconsistent with federal land use principles and the
existing programs for managing mining activities on fed-
eral lands.

The CZMA directly answers the Coastal Commission’s
contentions. Section 304 (a) of the CZMA provides that
states must exclude from their coastal sone management
programs “lands the use of which is by law subject solely
to the discretion of * * * the Federal Government, its
officers or agents”. The Department of Commerce—the
expert agency charged with implementation of the CZMA
--has reasonabiy interpreted Section 304(a) to require
that states exclude all Jands “owned, leased, held in trust

approval is aecither automatic nor immediate; moreover, the Cali-

forzia Cosstal Comumission may cbject, under the CZMA's con-

sistency provisioms, to the proposed plan. Henmce, the past dispute

in this case is arguably moot and any futurs dispute is arguabiy
th

:
bi.
g.,
i

£
?a:

we may recur, and its

development activities. See Pecifc Gas & Electric Co. v. State
Ewtrgy Resources Conservation end Development Comm's, 481
US. 190, 200-201 (1983). The Coastal Commission bricfly dis-
cussed the mootoess question (Br. 12 n.17). Should the Court
desire further guidance on this quistion, we suggest that it order
supplemental briefing by the parties and the United States.

i

e .
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orwboseuaeisd.berwinbthmbjecteolelytothedia-
cretion of the Federal Government” (15 C.F.R. 92888
(a)). Thus, California’s coastal zone management pro-
gram cannot be applied to federally-owned lands. Indeed,
the CZMA specifically provides for state irput to federal
lmdnndoddam;ﬂcctingthoecmulmthmghtbe
“consistency review” process (§307(c), 16 U.S.C. 1456
(¢)). This further corroborates that the California
Coastal Commission has no authori‘y to regulate divectly
activities—including federally suthorised mining activ-
ities—that occur on federal lands.

The CZMA’s provisions reflect general principles of
public land law that would preciude the Coastal Commis-
sion’s propesed application of pernitting requirements
even in the absence of the CZMA’s specific federal lands
exclusion. The Property Clause gives Congress “‘power
ovartbcpublichads‘toeontrdthdrmplncyudun.

States, 243 U S, 389, 405 (1917)). Congress, in turn, has
zimthoDoplmtottholnw-iornndotbcrfedeni
agmiubrmdanﬂ\odtavwmugvmhderd lands.
These agencies, rather than the states, are charged with
primary responsibility for federal land management.
Congress has recugnized the value of federal-state co-
opcnﬂminmumtbovuwwcdandn. It has
Mmmployadanﬁetyofmochanim.toxiveﬂw
states a voice in federa! land use determinations. For
example,the!“edu:lland?oliqmdlaument Act
authorizes the Secretary of the Interior to develop federa]
of Land Management lands,
in coordination with state and local governments (48
US.C. 1712(¢) (9)). The Forest and Rangeland Renew-
able Resources Planning Act contains similar coordina-
tion provisions (16 US.C. 1604(a)), and, as previously

@nummmawmmww
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modating state land use interests. Section 601 of the Sur-
face Mining Control and Reclamation Act authorizes the
Secreuryofthelnteriortorevicw,attherequeetofa
Governor or an affected pernon, whether federa! lands
may be unsuitable for mining operations based on certain
adverse impacts on adjoining lands (30 U.S.C. 1281).

In the present case, both Congress and the Forest Ser-
vice have aitempted to accommodate legitimate state inter-
ests. But the fact remains that federal law, rather than
atate law, ultimstely governs the use of federal lands.
Federal law—-as expressed in the CZMA, the federal land
management statutes, the Mining Act of 1872, Section 661
of the Surface Mining Control and Reclamation Act, and
the Forest Service regulations—neither authorises nor
leaves room for the California Cosstal Commission to
apply its ccastal zone management permitting require-
ments to mining activities occurring on national forest
lands.

ARGUMENT

THE CALIFORNIA COASTAL COMMISSION CANNOT

IMPOSE STATE LAND USE REQUIREMENTS UPON

A QUARRY OPESRATOR THAT CONDUCTS MINING

OPERATIONS ON FEDERAL LAND

The CZMA provides a direct and conclusive answer to ‘
the present case. Section 304 (a) of the CZMA excludes f
from the state coastal zone regulation “lands the use of 5
which is by law subject solely to the discretion of or |
which is held in trust by the Federal Government, its ‘
officers or agents” (16 U.S.C. 1468(1)). The Depart- |
mentntCommem—-theexpertmncychargedwitb im-
plementing the CZMA—has concluded in its implementing !
regulations that Section 304 (a) excludes federally-owned {
land from state regulation (15 C.F.R. 928.38 (a)). There i
is no serious doub that the Department’s regulation is a |
reasonable interpretation of Section 804(a), that Cali-
fornia has agreed to administer its state coastal manage- ‘
mentprognmincomplimcawitbthisreguhtion,md
that the exclusion applies ‘o all federally-owned lands.
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The CZMA accordingly prohibits the California Coastal
Commission from applying its permitting requirements
to Granite Rock’s mining activities within the Los Padres
National Forest.

1. The Commerce Department has correctly inter-
preted Section 304 (a) of the CZMA to exclude ail fed-
erally-uwned lands from state coastal .ianageinent pro-
gram regulation. The import of Section 304/%)’s lan-
guage, while not completely free from ambiguity, is fai-ly
discern’ble. It provides that, if the federal government
has “solel] ® * * discretion” over the use of the lands in
question, those lands are excluded from the state coastal
menagement program. By its plain terms, it excludes
lands that are subject to federal—rather than state—
land use controi. The exclusion must include, at a mini-
mum, all federally-owned lands. Congress, by virtue of
the Propsrty Clauss, has “ ‘complete power’ ” over their
use. See, 0.9., Kilsppe v. Now Memico, 426 US. 529, 540
(1976) (quoting United States v. City of San Fraxcisco,
310 U.S. 186, 20 (1940) (footnote omitted) ).’

The CZMA's legislative history supports that interpre-
tation. Section 304.2)'s federal lands exclusion origi-
nated in the Senate hill's definition of the coastal zone.
See S. 2507, 92d Cong., 2d Sees. § 304 (a) (1972). The

panying Senate report explained (S. Rep. 92-758,

9¢d Cong., 2d Sess. 9 (1972) ) :
The coastal sone is meant to include the non-Federal
coastai waters and the non-Federal land beneath the
coastal waters, and the adjacent non-Federal shore-
lands including the waters therein and thereunder.
The report cbeerved that, as a result of the bill's con-
sistency recvirements, “[a]ll federal agencies conducting
or supporiing activities in the coastal zone are required
to administer their programs consistent with approved

'mmmm.suuumum-hujw
dhﬂumh&&ﬂ&hl&!lﬂhmw&ovﬂw&am
but this furisdiction does pot extend to sny mwntter that is not
Wsﬁ&ftﬂmht&ﬂ%&h&h;ﬂoﬁctmm
umuwmmmmumtmommw
acquire rights in them.” Utak Power & Light Co. v. United States,
3 US 389, 404 (1917) (amphasis added).

é
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state management programs” (ibid.). It added, howeer,
that the bill vould not “extend state authority to land
subject solely to the discretion of the Feceral CGovern-
ment, suck _cs national parks, foresis and wildlife refuges,
Indian reservations sad defense establishments” (ibid.
(emphasis udded) ).

The Senste's federal lands exclusion was included in
the conference bill. The conference repurt explained (H.R.
Conf. Rep. 92-1644, 92d Cong., 24 Sess. 12 (1872;):

The Conferees also adopted the Senate language * * ©
which made it clear that Federal lsnds are not in-
civded within a state's coastal zone. As to the use
of such lands which would affect a siate’s coastal
gone, the provisions of aection 307(c) [the CZMA
consistency provisions] would apply.
The report added that ‘“‘those lands traditionally managed
by the Department of Interior or the Department of De-
fense, such as parhs, wildlife refuges, military reserva-
tions, and other such areas covered by existing legisla-
tion, were specifically excluded from the coverage of the
bill” (id. at 18). Furthermore, during the debate on the
conference bil!, Rep. Mosher, a8 member of the conference
committee, stated that the bill “in no way affacte the ju-
risdictionai responsibilities of the Environmental Protec-
tion Agency, any other Federal agency, or the Depar:-
ment of the Interior in regard to the administration of
Federal lands, since the conferees have specifically elim-
inated thoee land areas from the definition ¢f coastal zone”
(118 Cong. Rec. 35548 (1972)).°

8 The repeated observation by the conferees that Section 3Ci(a)
would exclude “federal landa™ is significant. The term “feceral
lands” is generally used to describe all lands to which the United
States holds title. Sea, ¢.p., Alaska National Intr~est Lands Con-
servation Act, 16 US.C. 3102(2); Surface Mining Control and
Reclamaticn Act, 30 U.S.C. 1291(4). Ses alse U.S. Dep't of the
Interior Bureau of Land Management, ublic Land Statistics 1585,
at 109; 1 Rocky Mountaiz Mineral Law Foundation, American Law
of Mining 3 3.02{1] (2d ed. 1985). Thus, the conferess presumably
intended that Section 304(a) would exclude, at s minimum, ail
federally-owned lande. The Department of Comme: ce has coneluded
that Section 304 (a)'s exclusion of lends “the use of whick is by law
subject solely to the discrwtion™ of the federal government, encom-
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Thus, the legislative history of Section 304(a) fully
supports—indeed, probably compels—the Commerce De-
partment’s interpretation of the federal lands exclusion.
That interpretation finds further support in an informal
opinion from the Justice Department’s Office of Legal
Counsel (OLC), issued in 1976 (prior to the promulga-
tion of the regulations), at the request of the General
Counsel of the National Oceanic and Atmospheric Admin-
istration (NOAA) (J.A. 85-95).* The OLC opinion re-
views the language and legislative history of Section 304
(2) in light of established principles of federal land !aw,
concluding (J.A. $4) :

In short, the plain language of the statute sppears
to exclude all lands owned by the United States, since
the United States has tull power over the use of such
lands and *‘sole discretion” with respect to such use.
This conclusion is supported Ly the legislative history
of the Act. Nowhere is there any suggestion that
Congress intended to exclude some federal land from
the Coastal Zone, and hence from State regulation,
while including other such land within the Zone.

Finally, the Commerce Department’s interpretation is
consistent with the provision's apparent purpose—to pre-
serve the independence of federal land use management
decisions.” Section 304(a) protects the federal govern-

passes lands lessed to the federal governmwmnt as well. See 15
C.F.R. 923.38

® Congress has provided that execulive agencies may request the
Attorney General to render an opinion “‘on questions of law” arising
in the administration of their departments (28 U.S.C. 512). The
Attorney General has delegated authority to rrovide informal
opinions to OLC (28 C.F.R. 0.25.). In this instance, the General
Counsel of NOAA sought guidance whether the federa! lands exclu-
sion applied to all federally-owned lands or only to-these lands
snbject to foederal legisleiive jurisdiction pursuant to Article !,
Section 8 of the Conatitution. See J.A. 86.

1 As the OLC opinion notes (J.A. 98-94), Section 304(a)’s
language apparently originated in a Senate bill designed to encour-
age national laud use planning. See S. 3354, 91st Cong., 2d Sess.
¥ 305(b) (1) (A) (1970), reprinied in S. Rep. 91-14385, 91st Cong.,
2d Sess. i0 (1970). Like the CZMA, that bill specified, as a require-
ment for federal funding, that state land use plane exclude “lands
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ment’s established prerogatives over federally-owned lands.
See, e.g., Kleppe V. New Mewico, 426 U.S. 529, 539-540
(1976). “ ‘A different rule,’ as was said in Camfield V.
United States, [167 U.S. 518, 526 (1897)1, ‘would place
the public domain of the United States completely at the
mercy of state legislation’” Utah Power & Light Co. V.
United States, 243 U.S. 889, 406 (1917). The Commerce
Department’s interpretation is, moreover, strongly sup-
ported by this Court’s opinion in Secretary of the Interior
v. California, 464 U.S. 312 (1984). The Court, in the
course of describing the CZMA, gave Section 804 (a) its
natural reading, stating that the federal lands exclusion
would “reach federal parks, military installations, Indian
reservations, and other federal lands that would lie with-
in the coastal zone but for the fact of federal ownership”’
(464 U.S. at 323).

In sum, the Commerce Department’s interpretation of
the CZMA’s federal lands exclusion is consistent with the
plain language of Section 304 (a). To the extent that the
statutory language is ambiguous, the agency’s interpre-
tation is reasonable and entitled to deference from the
‘courts.

the use of which is by law subject solely to the discretion of or
which is held in trust by the Federal Government, its officers or
agents” (ibid.). The Senate report explained (id. at 38-39):

Federal lands and Federal trust-Indian lands are excluded in
order that the Federal Government’s independence in the man-
agement of its lands will not be compromised. The Committee
acknowledges the need for improved Federal land use policies
# # % hut feels that the comprehensive substantive planning
responsibilities of the Federal Government with respect to
Federal lands should be considered separately from the present
legislation, in which the primary substantive responsibilities
are vested in State agencies.
The Senate bill did not pass. Congress, however, ultimately did
address federal land management through the Federal Land Policy
and Management Act of 1976 (FLPMA), 43 U.S.C. 1701 et seq., the
National Forest Management Act of 1976, and the Forest and
Rangeland Renewable Resources Planning Act of 1974, 16 U.S.C.
1600 et seq. See pages 21-25, infra.
11 See, e.g., Japan Whaling Ass'n V. American Cetacean Society,
No. 85-954 (June 80, 1986), slip op. 11; Young V. Community
Nutrition Imstitute, No. 85-664 (June 17, 1986), slip op. b-7;
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2. The district court, at the California Coastal Com-
mission’s urging, concluded that the CZMA’s federal lands
exclusion should not apply in this case because federal
lands subject to mining claims are not “lands the use of
which is by law subject solely to the discretion of * * *
the Federal Government” (16 U.S.C. 1458(1)). See J.S.
App. A17-A23; see also J.A. 22-28. The court of appeals
did not reach that question. We note, in the event that
the issue arises here, that the Coastal Commission’s posi-
tion is incorrect.’?

FDIC v. Philadelphia Gear Corp., No. 84-1972 (May 27, 1986), slip
op. 18; United States v. Riverside Bayview Homes, Inc., No. 84-701
(Dec. 4, 1985), slip op. 9-10; Chemical Manufacturers Ass'n V.
NRDC, No. 838-1018 (Feb. 27, 1985), slip op. 9-10; Chevron US.A.
Ine. v. NRDC, 467 U.S. 887, 848 (1984).

12 The California Coastal Commission recently subscribed to its
novel interpretation of Section 804(a) in approving the Local
Coastal Program for the Big Sur Coast of Monterey County. That
local coastal program states:

As provided by the Federal Coastal Zone Management Act of
1972 (CZMA), lands subject to exclusive federal jurisdiction,
such as the Naval Facility at Pt. Sur, are not subject to Coastal
Commission or County jurisdiction. However, when federally
owned lands are opened to non-federal development, such devel-
opments are subject to coastal permit requirements. Accord-
ingly, the land use designations shown for federal lands are for
the purpose of regulating future non-federal development, if
any. Federal projects on excluded lands will be addressed by
the federal consistency process as provided by the CZMA.
Big Sur Coast, Land Use Plan, Local Coastal Program, Monterey
County, California 81 (approved April 10, 1986). This plan
plainly departs from the Commerce Department’s regulations and
the Coastal Commission’s prior representations that “all lands
owned by the Federal government are excluded from the California
coastal zone” (J.A. 106). It has not been submitted to the Depart-
ment of Commerce for approval as an amendment to the California
Coastal Zone Management program. See 16 U.S.C. 1456(g); 15
C.F.R. 9238.80. The Coastal Commission’s unilateral redefinition
of the federal lands exclusion is inappropriate in light of the
CZMA’s requirement that state programs comply “with rules and
regulations promulgated by the Secretary” (16 U.S.C. 1465(c) (1)).
The CZMA cannot function effectively if the states, upon program
approval, engage in creative reinterpretation of the CZMA’s basic
terma.
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The scope of the federal lands exclusion has already
been conclusively determined by the Commerce Depart-
ment’s unambiguous and authoritative regulatory con-
struction, which the district court failed even to acknowl-
edge. The Commerce Department has excluded, without
quelification, all federally owned lands (16 C.F.R. 923.-
33), the CZMA requires California to comply with that
regulation (16 U.S.C. 1456(c) (1)), and California has
previously agreed that “all lands owned by the Federal
government are excluded from the California Coastal
zone” (J.A. 106). California must adhere to the Com-
merce Department’s settled interpretation of the federal
lands exclusion. In all events, California’s competing
interpretation is inconsistent with the language, legisla-
tive history, and purpose of Section 804 (a).

Congress, in the exercise of its “‘complete power” over
federal land use (see page 11, supra), may open fed-
eral lands to private mining, as it did in the Mining
Act of 1872, That action, prescribing an allowable land
use, does not curtail the federal government’s “sole[]
* * * discretion” (16 U.S.C. 1453(1)) over the lands in
question. The government retains sole power to dictate
the land’s use. See United States v. Coleman, 390 U.S.
599, 602 (1968). (“Under the mining laws Congress has
made public lands available to people for the purpose of
mining valuable mineral deposits and not for other pur-
poses.” (footnote omitted)). A person who acquires a
mining claim receives certain rights of possession (30
U.S.C. 26), but neither he nor any other entity shares the
government’s discretion to prescribe how the land shall
be used. The claimant is entitled to use the property
only for the purposes specified by Congress, and he is
divested of his rights if he fails to take necessary steps
toward those ends. See 30 U.S.C. 28; 43 U.S.C. 1744
(a) ; see generally 2 Rocky Mountain Mineral Law Foun-
dation, American Law of Mining chs. 45-46 (2d ed. 1985).
Thus, the plain language of Section 304 (a) supports the
conclusion that the federal lands exclusion remains appli-
cable to lands subject to a mining claim.®

18 Congress has authorized a variety of other possessory interests
in federal lands, including oil and gas leases issued pursuant to the
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The legislative history of Section 304 (a) indicates that
the federal lands exclusion extends, without qualification,
to all federally-owned lands. Ae the OLC opinion notes
J.A. 94), “Nowhere is there any suggestion that Con-
gress intended to exclude some federal land from the
Coastal Zone, and hence from Stete regulation, while in-
cluding other such land within the Zone.” The legisia-
tive reports contain no suggettion that the federal lands
exclusion dissipates if federslly-owned lands are opened
to non-federal development. They focus solely on whether
the acreage in question is “Federal” or ‘“non-Federal”
land. Ses H.K. Conf. Rep. 92-1544, supra, at 12; S. Rep.
92-753, supra, at 9. See also 118 Cong. Rec. 35548
(1972) (the bill does not affect the “administration of
Federal lands”). The congressional committees are, of
course, familiar with fef2ral lands terminology. They un-
doubtedly understood that federally-owned lands subject
to mining claims are “federal” lands. See United States v.
Fickett, 2056 F. 134 (9th Cir. 1915); 1 Rocky Mountzin
Mineral Law Foundation, American Law of Mining § 3.02
(2d ed. 1985).

The purposes of Secticn 304 (a) are best served by ex-
clusion of all federally owned lands, whether or not sub-
ject to mining claims. As previously explained (pages

Mincral Leasing Act, 30 U.S.C. 181 ¢t s¢¢.. term permits for public
recreation facilities in National Forests issued pursuant to 16
U.S.C. 497, and permanent rights of way across federal lands that
‘are available undcr a variety of statutes. See, ¢.g., Venture County
v. Gulf (il Corp., 601 F.24 1080 (9th Cir. 197¢), aff'd, 445 U.S. 847
{1980); Usiom Ot Co. v. Morton, 812 F 24 7483 (9th Cir. 1975)
(oil and gas leases) ; Wilson v. Block, 708 F.2d 735, 756-760 (D.C.
Cir. 1938 (recreation facility permit); Wilderness Socirty v.
Morton, 479 F.2d 842, 853-854 (D.C. Cir. 1978} (pipeline right-of-
way). Some of these possessory rights are property within the
meaning of the Fifth Amendment. But in each case, the federal
government retains title in fee to the underiying land, the right to
restrict the grantee's use of the property to the limitations and
purposes of the grant, and the right to manage the property for
other purposes not inconsistent with the granted rights. See I'nifed
States v. Curtis-Nevada Mines, Inc., 611 F.2d 1277, 1285 (oth
Cir. 1980) ; see also U'nited States v. Gales of the Mountains Lake-
shore Homes, Imc., 732 F.2d 1411 (9th Cir. 1984). In each case,
the government retzins sole discretion over ultimate land use.
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18-14, supra), the federal lands exclusion is intended to
preserve the independence of federal land use manage-
ment decisions. Federal management of public domain,
multiple-use lands such as those held by the Forest Serv-
ice and the Bureau of Land Management, is, in large part,
a determination of where, and under what conditions,
private members of the general public will be allowed to
use those lands. These management decisions may result
in limited property interests such as leaseholds, easements,
or, as in this case, mining claims.* The creation of lim-
ited private rights in the use of public domain lands'is a
normal and expected result of federal management of
those lands. If the creation of such private rights negated
the CZMA’s federal land exclusion and subjected the
affected federal lands to state management and control,
the independence of federal land management, as well as
_ the need for any CZMA consistency review, would be effec-
tively eliminated.*®

Furthermore, the application of Cahforma 8 Coastal
Act permitting requirements would, at best, simply dupli-
cate other regulatory requirements. As the Coastal Com-
mission repeatedly concedes (Br. 15, 88, 45), it cannot
apply the Act to prohibit mining on federal lands; in-

14 See note 18, supra. The federal management action may also
result in permits or licenses to use federal property that do not rise
to the status of property rights but are nevertheless subject to
revocation by the federal government only if certain procedural
guarantees are respected. See, e.g., 5 U.S.C. 5568(c); Holland Live-
stock Ranch v. United States, 65656 F.2d 1002 (9th Cir. 1981). Cf.
United States v. Fuller, 409 U.S, 488 (1978). Or the result may be
the creation of contractual rights to take or harvest the resources
of the public domain. See 16 U.8.C. 472a (permitting the sale of
“trees, portions of trees, or forest products located on National
Forest System lands”).

15 Congress has expressly recognized the national interest in
encouraging mining activities. See Mining and Minerals Policy Act
of 1970, 80 U.S.C. 21a; see also FLPMA, 43 U.S.C. 1701(a) (12);
National Materials and Minerals Policy, Research, and Develop-
ment Act, 30 U.S.C. 1601 et seq. Federal lands must be managed
in light of the competing federal policies of mineral development
and environmental protection. The federal government, rather than
an individual state, should strike the balance between potentially
conflicting national goals.




19

stead, it seeks to impose its permitting requirements as
“an administrative vehicle for attaching non-prohibitory
environmental conditions for mining” (id. at 88).!* But
the federal regulatory regime already protects state
coastal management and environmental interests. In our
view, the CZMA’s consistency requirements apply fully
to the Forest Service’s approval of a mine operator’s plan
of operations affecting a land or water use of California’s
coastal zone. See 15 C.F.R. 980.51. California is free to
invoke this congressionally authorized mechanism to pro-
tect its legitimate interests. The imposition of a separate
state regulatory regime, with its attendant expenses and
delays, would likely hamper the congressional goal of en-
couraging mining on federal lands.

Thus, we submit that the CZMA’s federal lands exclu-
sion applies with dispositive force in this case and pre-
cludes the California Coastal Commission from applying
its coastal management permit requirements to mining
activities conducted on federal lands.

18 Although the Coastal Commission disclaims any intention to
prohibit mining, it presumably would refuse to issue a permit—and
thereby impose a mining prohibition—if Granite Rock failed to
comply with its “non-prohibitory environmental conditions.” Thus,
the Commission would exercise what are, in effect, prohibitory
powers, See Hancock v. Train, 426 U.S. 167, 180 (1976). Notably,
it is far from clear that a coastal development permit is either
needed or can function effectively as an “administrative vehicle.”
A coastal development permit is issued “[i]n addition to * * ¢ any
other permit required by law” (Coastal Act § 80600) and is issued
only if “the proposed deyelopment is in conformity with the certified
local coastal program” (§ 80604(b)). Hence, a coastal development
permit has the singular purpose of assuring consistency with local
coastal land-use plans and is unmistakably a land-use permit. The
California courts have repeatedly stated that a coastal development
permit is a land-use permit and that judicial review of the permit-
ting decisions is pursuant to the state law standards for review of
adjudicatory land-use decisions. See, e.g., Liberty v. California
Coastal Comm’n, 118 Cal. App. 8d 491, 498, 170 Cal. Rptr. 247, 251
(1980) (parking regulation); Patterson v. Central Coast Regional
Coastal Zone Conservation Comm’n, 68 Cal. App. 8d 888, 180 Cal.
Rptr. 169 (1976) (subdivision requirements). See also Rea Enter-
prises V. California Coastal Zone Conservation Comm'n, 52 Cal. App.
3d 596, 617-618 n.4, 125 Cal. Rptr. 201, 215-216 n.4 (1975) (Ashby,
J., dissenting) (residential construction).




B. Evea in the absence of the CZMA's federa! lands exclu-
sion, the Califermia Ceastal Commission ceuld not
apply its coastal management permitting requirements
te federaily authorised activities conducted oa federal
a3

The California Coastal Commission does not address
the CZMA’'s federal lands exclusion. Instead, it charac-
tirizes the issue here as whether ordinary federal pre-
emption principles require displacement of state “envir-
onmental regulation” (Br. i, 13). But this is not an ordi-
nary preemption case. And the issue is not simply
whether the state may impose pollution controls. The
quedtion here is whether federally owned land is subject
to local lamd wse planning (see note 16, supra). The
Property Clause vests Congress with the pcwer to deter-
mine appropriate uses of federal lands. Congress, exer-
cising this plenary power, has enacted both comprehen-
sive federal land use regimes and spsacific laws governing
mining that provide mechanisms for federal-state con-
sultation and coordination. Accordingly, even if the
CZMA's federal lands exclusion and consistency review
provisions were ignored, federal law would preclude direct
application of local land use permitting requirements.

1. Congress, through the Property Clause, “exercises
the powers both of a proprietor and of a legislature over
the pub ~ domain.” Kleppe V. New Mexico, 426 U.S. at
540. It u4s “power cver the public lands ‘to control their
cccupancy and use, to protect thein from trespass and
injury and to prescribe the conditions upon which others
ma;’ obtain rights in them > * *'" [Ibid. (quoting Utah
Power & Light v. United States, 243 U.S. at 406). This
Court ias “‘repeatedly obeerved that ‘[t]he power over
the pnblic land thus entrusted to Congress is without
limitations." " Kleppe, 426 US. at 539 (quoting San
Francisco, 310 U.S. at 29). The Property Clause “per-
mit{s] ‘an exercise of the complete power which Congress
has over particular public property * ¢ *.'" Kleppe, 426
U.S. at 540 (quoting Sar Francisco, 310 U.S. at 30).

The federal government's legislative and proprietary
power over federal lands necessarily limits the states’ au-

o S——
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thority to regulate those lands.!” This Court has not given
precise definition to the preemptive qualities of the Prop-
erty Clause. However, it is clear that federal lands are
not “subject to the jurisdiction, powers and laws of the
State in the same way and to the same extent as are
similar lands of others.” Utah Power & Light Co., 243
U.S. at 404. State law ‘“does not extend to any matter
that is not consistent with full power in the United States
to protect its lands, to control their use, and to prescribe
in what manner others may acquire rights in them”
(ibid.) .18

It is not necessary in this case to determine whether
the Property Clause, of its own force, precludes applica-
tion of state land use regimes to federal lands. The
Clause, “in broad terms, gives Congress the power to de-
termine what are ‘needful’ rules ‘respecting’ the public
lands.” Kleppe, 426 U.S. at 539. Congress, in response,
has enacted federal land management statutes (in addi-
tion to specific mining laws) that specify the state role

17 SBee, e.g., Hancock v. Train, 426 U.S. 167, 179 (1976) (“where
‘Congress does not affirmatively declare its instrumentalities or
property subject to regulation,’ ‘the federal function must be left
free’”) (quoting Mayo v. United States, 819 U.S. 441, 447, 448
(1943) (footnote omitted)).

18 The Property Clause plainly forbids the states from authoriz-
ing the use of unoccupied federal lands. “[T]he settled course of
legislation, congressional and state, and repeated decisions of this
court have gone upon the theory that the power of Congress is
exclusive and that only through its exercise in some form can
rights in lands belonging to the United States be acquired.” Utah
Power & Light Co., 243 U.S. at 404. The degree to which the
Property Clause correspondingly limits the states’ power to re-
strict the use of federal lands, however, has never been defini-
tively settled. This Court suggested in Omaechevarria v. Idaho,
246 U.S. 843 (1918), that states may have power to restrict
incidentally private uses of federal land where Congress has not
spoken and the purpose of the regulation is otherwise within the
legitimate powers of the state. It upheld an Idaho statute that
prohibited grazing sheep on public lands that had been used for
grazing cattle, emphasizing that the federal government had not
actively managed the land, that the statute did not attempt to
grant a right to use the lands, and that the state provision was
“enacted primarily to prevent breaches of the peace.” Id. at 852.
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in the federal land use planning process. See Federal
Land Policy and Management Act of 197¢ (FLPMA),
43 U.S.C. 1701 et seg.; National Foresi Management Act
of 1976 (NFMA) and Forest and Rangeland Renewabie
Resources Planning Act of 1974 (FRRRPA), 16 US.C.
1600 et veq. These statutes, like the CZMA (see pages
11-18, supra), demonstrate that the federal government,
rather than the states, controls land use decision-making
over the public domain.

The FLPMA establishes a federal land use manage-
ment program for “public lande” (48 U.S.C. 1702(e))
within the jurisdiction of the Depurtment of the Inte-
rior’s Buresu of Land Management (BLM). Section
202(a) of the FLPMA authorizes the Secretary of the
Interior to ‘“develop, maintain, and, when appropriate,
revise land use plans which provide by tracts or areas for
the use of the public iands” (48 US.C. 1712(a)). It
specifical'y directa the Secretary, in developing these
plany, to coordinate federal planning and management ac-
tivities with the programs of state and local government,
to keep apprised of state and local plans and to provide
meaningful involvement for state and loca! officials (43
U.S.C. 1712(¢) (9) ). Seation 202 further provides {ibid.)

Land use plans of the Secretary under this section
shall be consistent with State and local plans to the
maximum extent he 3inds consistent with Federal law
and the purposes of tnis Act.
Thus, the FLPMA specifically defines the state’s role in
the authorized federal land use planning process. The
federal government retains ultimate control over federal
land, but the policies of local land use plans will be re-
flected in federal plans to the extent that it is consistent
with federal objectives to do so0.'

19 The legislative history of Section 202 demonstrates that Con-
gress intended to preserve exclusive federal control over federal
land use decigions. The Conference Report states (H.R. Rep. 94-
1724, 94th Cong.. 2d Sess. 58 (1976}):

The conferees adopted a comsolidation of the Senate and
House provisions for coordination of BLM land use planning
with Federal, State, local goveraments, anc¢ Indian tribes, with
revisions making clear that the uilimate decision as to deter-
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The Nationai Forest System is subject to a similar
federal land management scheme. At the time of the
FLPMA’'s enactment, Congress, chrough the FRRRPA,
had already zetablished a comprehensive land use plan-
ning regime for these lands® Ceongress therefore con-
cluded that it was unnecessary to extend the FLPMA's
land use planning provisions to National Forest System
lands. See 122 Cong. Rec. 23448-23450 (1976). Congress,
instead, supplemented and revised the FRRRPA through
the NFMA.

The NFKMA/FRRRPA regime, like the FLPMA scheme,
provides a well-defined role for the states in federal land

mining the axient of feasible consistency between BLM plana
and such other plans rests with the Sec:¢iary of the Interior.
This afirmed the need (o maintain the integrity of poverring
Pederal laws and Congressional policies.
See also H.R. Rep. 84-1143, 84th Cong., 2d Sess. 5, 7 (1976} ; 8. Rep.
94-583, 9th Cong., 1st Sesa. 46 (1978). FLPMA, by coatrast, does
require thatfederst lhad use plans comply with state “pollution
control laws” (48 U.S.C. 1712(¢) (8)). And FLPMA provides that
federully grari.ed rights-of-way shall “require complience with State
standards for pubiic heaith snd safety, enviroumeatal protection,
and aiting, comstructioa, operation, and maintenance of or for
rights-of-way for similar purposss if those standards are more
stringent than applicable Foderal standards” (48 US.C. 1765(a)
(erapbasis edded) ). Thus, when Congress wished to subject federal
lands to state law, it made that intemtion manifest. J.ikewise the
Department of Agriculture and the Departnent of the Interior both
expressed their understanding that Section 202's coordimation pro-
visions were intended to provide coordination hetween federa! land
management plans on federal lands and state land management
programs on now-fedeval l»nds. See S. Rep. 94-583, supra, at 100,
103. Finally, we aote that Section 204 of FLPMA gives the
Secretary of the Iuterior specific authority to withdraw lands from
location under the mining laws. 43 U.S.C. 1714,

2 See 16 U.S.C. 1604. Indeed, it provided a model for FLPMA’s
land use planning provisions. See H.R. Rep. 94-116S, suora, at 5.
The FRRRPA. in turn, grew out of previous statutes providing for
federal management of national forest lands. See, ¢.g., Multiple-Use
Sustained-Yield Act of 1960, 18 U.S.C. 528 ¢t 7. See also S. Rep.
93-686, 93d Cong., 2d Sess. 28 (1974). As the Department of
Agriculture e glained, “Land use and rescurce planning are, of
course, integral to the management of the National Forest System
and have long been a routine component of National Forest System
administiation” (id. at 27).
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us2 planning. Section 6(a) directs the Secretary of Agri-
culture to “develop, maintsin, and, as appropriate, revise
land and resource management plans for units of the Na-
tional Forest System, coordinated with the land and re-
source management planuing processes of State and
local governments and other Federal ugencies” (16 U.S.C.
1604 (n)). Section 7 instructs the Secretary to share the
information that he develops with the states so that they
may “plan(] for the protection, use, and management of
renewable resourcrs on non-Federal land” (16 U.S8.C.
16U5). Thus, Congress again designed a comprehensive
federa! land use program that provides for federal-state
cooperation. It again recognized the states’ right to plan
the use of non-Fedcral lands, but limited the states to an
advisory role in federal land management decisions.®

Congress, through the FLEMA and the NFMA/
FRRRPA regimes, and the federal land management agen-
cies, through congressionally authorized regulations,®® ver-

! The legisiative history, repeatedly emphasizing the Forest
Service's respomsibility for comprebensive lend management plan-
ning, fully supports this imterpretation. See, ¢.p., H.R. Rep. 94-
1738, 84th Comg., 2d Sesc. 19 (1876) (NFMA); H.R. Rep. 54-1478,
94tk Cong., 2d Sess, Pt 1, at 10 (1976) (NFMA); S. Rep. 94-293,
94th Cong., 2d Sees. 34-35 (1976) (NFMA); RH.R. Rep. 93-11€3,
suprs, at 2-3 (FRRRPA); S. Rep. 93-688, supra, at 5 (FRRRPA).
Although the legislative history scknowisdges the states’ responsi-
bility for/and use planning on non-federal lands (id. &t 13), it
nowhere suggests that states would have land use planning au‘hor-
ity uver feceral lands.

22 Both the FLPMA and the NFMA vest substantial discretion in
Executive Branch agencies to Jevelop and refine federal land use
policy. These agencies have given further clarification to the role
of state law in federal land management programs. See 48 C.F.R.
Pt. 1603 (BLM,; 38 C.F.R. Pt 219 (Forest Service). The land
use planning process specifically considers whether particular lands
arc suitable for mining activities. See 48 C.F.R. 1610.7-1; 38 C.F k.
219.22. The BLM and the Forest Service have also promulgated
regulations governing specific operations—such as private mining-~
on federal lands. See, ¢.0., 438 C.F.R. Pt. 3803 (BLM regulations
governing surface managemeat of mining activities on public
lands) ; 36 C.F.R. Part 228 (Forest Service regulstions governicg
national forest lands). These regulations, responsive to the von
gressional goai of federal-state cooperation, permit joint adminis-
tration and enforcement of environmental requireinsnts (see, v.g.,

R itstmteniei
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ify what is implicit in the Property Clause—federal land
management can justly be characterized as a field “in
which the ‘federal interest is so dominant that the federal
system will be assumed to preclude enforcement of state
laws on the same subject.’” Hillsborough County v. Au-
tomated Medical Labs., Inc., No. 83-1925 (June 3, 1985),
glip op. 5 (quoting Rice v. Santa Fe Elevator Corp., 331
U.S. 218, 230 (1947)). The use of federal lands is “ ‘in-
timately blended and intertwined with responsibilities of
the national government’ ” (Hillsborough County, slip op.
11 (quoting Hines v. Davidowitz, 812 U.S. 62, 66 (1941)).
The states’ role is correspondingly limited. See Utah
Power & Light Co., 2438 U.S. at 404-405.** The presence
or absence of express congressional authorization of direct
state land use control takes on special significance in this
context. State land use requirements have no application
to federal lands “save as they may have been adopted or
made applicable by Congress” (id. at 405).

2. The Coastal Commission urges that the Mining Act
of 1872 authorizes application of its land use permitting
requirements. We disagree. The Act, designed to encour-
age mineral development,* is based on a fundamental
premise that “[e]xcept as otherwise provided, all valuable
mineral deposits in lands belonging to the United States
* * * shall be free and gpen to exploration and purchase

43 C.F.R. 8809.3-1(c)) and frequently require that mining activi-
ties be conducted in compliance with state environmental standards
(see, e.g., 36 C.F.R. 228.8). They nevertheless preserve federal
control over land use decisions on federal lands, “[c]oordinat[ing],
to the greatest extent possible, with appropriate State agencies,”
mechanisms to protect affected lands (43 C.F.R. 8809.0-2(c) (em-
phasis added)).

23 As Governor Babbitt has stated, “Federal lands in the West are
generally not subject to any form of state managemeﬁf ‘or adminis-
tration. State planning and zoning laws stop dead at the federal
fence.” Babbitt, Federalism and the Environment: An Intergovern-
mental Perspective of the Sagebrush Rebellion, 12 Envil. Law 847,
863 (1982).

24 See Creede & Cripple Creek Mining & Milling Co. v. Uinta
Tunnel Mining and Transportation Co., 196 U.S, 837, 851 (1906) ;
Steel v. Smelting Co., 106 U.S. 447, 449-450 (1882). See also 30
U.S.C. 21a; 48 U.S.C. 1701 (a) (12).
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* **» (30 U.S.C. 22). The Act adopts state law in three
basic areas. First, Section 26 provides that state law, to
the extent that it is consistent with federal law, governs
a miners’ ™posSéssory title” (80 U.S.C. 26). Second, Sec-
tion 51 provides that state law shall govern acquisition
of water (30 U.S.C. 51). And third, Section 43 states
that “[a]s a condition of sale, [state law] may provide
rules for working mines, involving easements, drainage,
and other necessary means to their complete development,
and those conditions shall be fully expressed in the pat-
ent” (30 U.S.C. 43). Plainly, Sections 26 and 51 do not
implicate land use concerns:*® We therefore turn our at-
tention to Section 43.

Section 43 permits the states, in the absence of federal
legislation, to impose necessary easements and other in-
terests for the development of patented working mines in
the district. See, e.g., Amador Queen Mining Co. V.
Dewitt, 73 Cal. 482 (1887). The western states generally
implemented this legislation by “preseribing methods of
obtaining easements and rights of way for mining pur-
poses and providing for condemnation proceedings * * *.”
1 C. Lindley, Mines § 252 (8d ed. 1914). See, e.g., Baillie
V. Larson, 188 F. 177 (D. Ida. 1905). Notably, Section 48
applies only to patented lands that have been severed from
the public domain; thus, it does not expressly address the
states’ power to prescribe rules while the lands remain
in federal ownership. But even if Section 43 permits

25 Section 26 authorizes the states to prescribe various rules con-
cerning the posting, content and recording of the location of mining
claims, and the means of giving notice or recording of annual
assessment work, as conditions for maintaining the individual
miner’s possessory title. See 1 C. Lindley, Mines § 250 (8d ed.
1914). This Court has found such supplemental state legislation
valid and enforceable. Butte City Water Co. V. Baker, 196 U.S.
119, 125-126 (1905). Indeed, as this Court recognized in United
States v. Locke, No. 83-1394 (Apr. 1, 1985), federal law contained
no recording requirements for mining claims prior to 1976; the
recording systems were solely creatures of state law. Granite Rock
bas apparently complied with all state recording requirements.
Likewise, it is undisputed that Section 51 requires Granite Rock to
acquire water rights in accordance with state law. See Andrus v.
Charlestone Stone Products Co., 486 U.S. 604 (1978); see also
16 U.S.C. 481,
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state regulation of mining claims, it has no application
in this case.

The historical evidence indicates that Section 43 serves
the limited purpose of permitting the state to burden one
mineF’s opérations for the purpose of allowing a neighbor-
ing miner fully to develop his mine. Typically, when one
miner located a valuable lode discovery, other miners
would soon locate adjacent claims. See, e.g., Calhoun Gold
Mining Co. V. Ajax Gold Mining Co., 182 U.S. 499, 502
(1901). Section 48 was apparently designed to permit
state designation of easements regulating access to claims,
transportation of ore, and adits for drainage, allowing
each miner a full opportunity to develop his mine (see
182 U.S. at 509). Viewed in this light, Section 43 plainly
does not authorize the Coastal Commission’s proposed gen-
eral land use regulation. Section 43 permits the states to
regulate the competing interests of miners in the develop-
ment of their respective mines; it does not authorize the
states to conduct wholesale regulation of mining on fed-
eral lands as part of a regional or local land use manage-
ment scheme.?® Absent a clearer statement of congres-
sional intent or an historical record of interpretation sup-
porting general state land use power over mining claims,
Section 43 cannot be read as a congressional adoption or
incorporation of such authority.””

26 The “hydraulic mining” cases cited by the Coastal Commission
(Br. 28-24) do not support a different result. In those cases, the
United States, private plaintiffs, and California sought to enjoin
particularly destructive mining practices that resulted in pollution
and obstruction of navigable waters. See Inifed States V. North
Bloomfield Gravel Mining Co., 58 F. 626 (N.D. Cal. 1892) ; Woodruff
v. North Bloomfield Gravel Mining Co., 456 F. 129 (N.D. Cal. 1891) ;
Woodruff v. North Bloomfield Gravel Mining Co., 18 F. 758 (D. Cal.
1884) ; People V. Gold Run Ditch & Mining Co., 66 Cal. 138 (1884).
Those cases indicate that miners are subject to nuisance actions,
at least to restrain deposit of debris (or pollutants) into a state’s
waters. But they do not support the application of local land use
regulations to mining activities on federal lands. Indeed, hydraulic
mining was ultimately subjected to federal regulation under the
Caminetti Act, 88 U.S.C. 661 et seq. See North Bloomfield Gravel
Mining Co. V. United States, 88 F. 664 (9th Cir. 1898).

27 Accordingly, both federal and state courts have held that local’
governments cannot apply land use requirements to federal mineral
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In short, the Mining Act of 1872 does not address con-
flicts between mining activities on federal lands and state
land use planning. However, recent mining legislation
does deal directly with this issue. Section 601 of the
Surface Mining Control and Reclamation Act authorizes
the Secretary of the Interior to review whether an area
“may be unsuitable for mining operations” because of “an
adverse impact on lands used primarily for residential or
related purposes” (30 U.S.C. 1281(a) and (b)). The
Governor of a state or “lalny person having an interest
which is or may be adversely affected” may initiate the
review process (30 U.S.C. 1281(c)). If the Secretary de-
termines that the benefits resulting from a designation
outweigh the benefits of mineral development, he may
either withdraw the area from mineral entry or limit

‘development activities. See, e.g., Ventura County v. Gulf Oil Corp.,

601 F.2d 1080 (9th Cir. 1979), aff’d, 445 U.S. 947 (1980) (prohibit-
ing application of a county’s open space use permit requirements
to oil and gas drilling on national forest lands); Elliott v. Oregon
International Mining Co., 6564 P.2d 663 (Or. 1982) (prohibiting
enforcement of county surface mining ordinances to reserved fed-
eral mineral interests) ; Brubaker Vv, Board of County Commission~
ers, 652 P.2d 1050, 1056 (Colo. 1982) (prohibiting denial of a
special use permit for mining activities that were alleged to be
“inconsistent with the long-range plan of the county and with
existing surrounding uses”). The Coastal Commission contends
(Br. 29-30) that state land use regulation is permissible provided
that the state does not prohibit mining activities, noting that sev-
eral state courts have allowed local regulation of mining claims on
federal lands. But permitting requirements are inherently prohibi-
tory—failure to comply with specific requirements will result in
denial of the permit. See Hancock, 426 U.S. at 180. We submit that
the proper distinction turns on the substance rather than the effect
of state regulation. A state cannot determine the appropriate use of
federal lands; however, it may impose certain valid, neutrally pre-
scribed pollution control standards to mining activities, See, e.g.,
36 C.F.R. 228.8. Indeed, the cases permitting local /r/e/gulation of
mining of federal lands have typically involved pollution control

“regulations rather than land use requirements. See State ez rel.

Cozx v, Hibbard, 6570 P.2d 1190 (Or. 1977) (dredge and fill permit) ;
State ex rel. Andrus v. Click, 654 P.2d 969 (Idaho 1976) (dredge
permit). See also Mt. Emmons Mining Co. V. Town of Crested
Butte, 690 P.2d 281 (Colo. 1984).
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mining operations (30 U.S.C. 1281(f)). Valid existing
rights, however, are not to be affected (30 U.S.C.
1281(d) ).

Thus, Congress has recognized that there may be con-
flicts between mineral development on federal lands and
other activities on non-federal lands. Congress, in turn,
has provided a federal solution. The creation of a federal
process for resolving the conflict demonstrates that fed-
eral law, rather than state law, controls iand use decisions
affecting mining on federal lands. Furthermore, it demon-
strates once again that Congress is sensitive to state in-
terests in the use and management of the public domain.

3. A consistent theme runs throughout the law govern-
ing management of federal lands: the federal government
has sole authority to determine the appropriate use of the
public domain. Congress has provided that federal land
managers shall consult and coordinate activities with the
states. But the federal government ultimately controls
federal land use decisions. There is simply no place for
application of the Coastal Commission’s land use planning
requirements to activities occurring on federal property.

The Coastal Commission will be afforded substantial
participation in any approval of a future plan of opera-
tions for Granite Rock’s mining activities on Pico Blanco.
The Forest Service has already agreed to prepare an
-Environmental Impact Statement (EIS) pursuant to the
National Environmental Policy Act, 42 U.S.C. 4321 et
seq., prior to approving any unew plan of operations that
Granite Rock might submit. The Forest Service, in ac-
cordance with Council on Environmental Quality regula-
tions that implement NEPA (40 C.F.R. 1503.1(a) (2)),
will solicit comments from affected state agencies in the
course of preparing such a statement. Additionally, the
Forest Service’s approval of a plan of operations is
subject to the consistency requirements of Section 307
(e) (8) (A) of the CZMA to the extent that the plan
affects a land or water use in the coastal zone. The State
of California and the Coastal Commission thus have
ample opportunity both to obtain information about, and
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to control, the environmental consequences of Granite
Rock’s mining activities.?

In sum, Congress has ensured that state land use in-
terests and concerns receive careful attention within the
federal land management framework. But it has also
retained the federal government’s ultimate control over
the use of the public domain. The California Coastal
Commission has no authority to apply state land use per-
mitting requirements to Granite Rock’s mining activities
occurring on federal lands.

28 The Coastal Commission concedes (Br, 88) that its coastal
development permitting process cannot be applied to Granite Rock’s
activities in the manner in which the permit requirement is nor-
mally applied—to determine whether the proposed use of land is
compatible with the coastal program. See, e.g., Bel Mar Estates V.
California Coastal Comm’n, 115 Cal. App. 8d 986, 171 Cal. Rptr. 778
(1981) (real estate development). It wishes to use the coastal
development permit as an “administrative vehicle” (Br. 88) for
imposing environmental (as opposed to land use) regulations. That
permit would be both different in substance from the “coastal devel-
opment permit” described in the Coastal Act and duplicative of the
requirements of other authorities under state and federal law. See
note 16, supra.

A party subject to the state coastal zone requirements must
obtain a coastal development permit “[i]n addition to obtaining any
other permit required by law * * %" Coastal Act §80600(a)
(1977). The County Air Pollution Control District can require
a permit for, inter alia, operating equipment resulting in air
emissions (Cal. Health & Safety Code §§ 40100, 42300 (West
1979)). The California Regional Water Quality Control Board may
specify “discharge requirements” for addition of pollutants into sur-
face waters, which are deemed equivalent to a permit under Califor-
nia law (Cal. Water Code §§ 18200, 13208, 13263 (f), 18374 (West
1971 & Supp. 1986)). California law also requires registration prior
to hauling hazardous waste (Cal. Health & Safety Code § 26163 (a)
(West 1977)). Finally, pursuant to the terms of a Memorandum
of Understanding with the Forest Service, California may apply
the reclamation features of its Surface Min.ng and Reclamation
Act of 1975, Cal. Pub. Res. Code § 2710 et seq. (West 1984) to non-
coal mining such as Granite Rock’s limestone quarry. Thus, Califor-
nia law provides ample authority to issue appropriate permits.
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CONCLUSION
The judgment of the court of appeals should be
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ORO GRANDE PLACER MINING CLAIM

KLAMATH NATIONAL FOREST
Portions of Sections 13 and 14, T.37N., R.10W., MDM.

By
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Certified Mineral Examiner #5
North Zone, MAM

November 30, 1990

INTRODUCTION

This internal report is to document the findings of a mineral examination of
the Oro Grande placer mining claim (PMC). The examination was conducted
because a Plan of Operations was submitted for this claim, which is located
within the Trinity Alps Wilderness. This report was prepared to describe and
summarize the findings of the mineral examination of the Oro Grande PMC up to
this date, and is not to be used for other purposes.

In order to conduct a mining operation in a designated wilderness, the presence
of a valid existing right at the present and as of the date of wildermness
designation must be confirmed. Forest Service policy and direction regarding
mining activities on unpatented mining claims in Congressionally designated
wilderness are provided in Forest Service Manual 2816.11. As mentioned, the
Oro Grande PMC is located within the Trinity Alps Wildernmess. This wildermess
was designated by Act of Congress on September 28, 1984, and withdrawn from
mineral entry as of that date, subject to valid existing rights.

I conducted a preliminary field visit to the Oro Grande PMC on September 20,
1989. I was accompanied by Ken McMaster during this site visit. Mr. McMaster
is the claimant's representative and operator on the claim. I met with the
claimant, Ms. Marion Fawl, on September 21, 1989, to discuss the purpose of the
mineral examination and the mineral examination procedures. At that time 1
also requested detailed information to verify that a discovery exists on the
claim, and that a discovery existed as of the date of withdrawal.

The field examination of the Oro Grande placer claim occured on June 26-28,
1990. I was accompanied and assisted during the examination by:

EXHIBIT __ 15
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Sample QG-3 was collected on June 28, 1990, from a site located in the western
portion of the claim, within Channel Unit I (see Map 4). The sample area
nearly spanned the river in this low gradient reach (Drawing 3), at the same
location as the operator's sample site 2. The sample was collected by dredging
for a total of two hours. The sample included roughly créscentic-shaped area
of about 12 by 23 feet, with gravels ranging from 0.6 to 2 feet deep. The
total volume of material dredged was approximately 10 cubic yards,

The deposit at this site was loose sandy gravel overlying outwash material,
similar to that at sample sites 0G-1 and 0G-2. The outwash deposit was locally
less compact than at the other sample sites, possibly due to more silt and less
clay than at the other locations. The distinctive color, and occurrence of
angular metavolcanic rocks and deeply weathered granitic rocks were similar to
exposures in the other sample sites. ’

Photos 13 and 14 show the sample site before and after dredging. The sample
represents the entire thickness of the alluvial gravel within the river channel
in this area, along with what gold is recoverable from the upper surface of the
underlying outwash deposit. 12,684.8 milligrams of gold were recovered from
this sample, yielding a gross recovery of $81.57 per hour of dredging for a
5-inch dredge (Table 3).

The sampling results from samples 0G-1, 0G-2 and 0G-3 indicate that the gross
recovery from suction dredge mining the loose alluvial gravels ranges from
$32.73 to $81.57 per hour of dredging for a 5-inch dredge. The average gross
recovery from mining all of the available river gravels within the limits of
the claim is $55.50 per hour of operation (Table 3). Table &4 shows that the
gross recovery per hour of dredging from samples 0G-2 and 0G-3 are reasonably
close to the gross recovery per hour of dredging determined from the operator's
samples at sample sites 3 and 2, respectively. The average gross recovery per
hour from samples 0G-1, 0G-2 and 0G-3 is also reasonably consistent with the
average gross recovery determined from the operator's samples at sites 1
through 6. The average gross recovery estimated from the production
information provided by Ken McMaster is less than the average recovery from
samples 0G-1, 0G-2 and 0G-3, and less than the average recovery from McMaster's
samples from sites 1 through 6 (Table 1).

MINING METHOD AND ECONOMIC EVALUATION

The only reasonable mining method available for working the alluvial gravels
within the active river chanmel in the Oro Grande PMC would be the use of a
small suction dredge, with an intake no larger than 6 inches. This is the
mining method being employed by the operators, where a 5-inch suction dredge
was being operated. This mining method appears to be economically viable,
based on the sampling results, information provided by McMaster, and an
economic analysis. Table 5 shows the calculations and assumptions uséd in
estimating the mining costs for a suction dredging operation, using a 5-inch
dredge,. with one person mining full time. Operating costs are estimated to be
$20.66 per hour, based on a reasonable wage rate of $12.00 per hour. Capital
costs are estimated to be $7,000 including the move-in costs for equipment and
supplies. The mine life is estimated to be 3 years to mine the 2,416 cubic
yards of minable gravels in this deposit, at a production rate of 12 cubic
yards per day and an operating season of 70 days per year. As seen in Table 3,

EXHBIT 1S
PAGE . OF (o



Environmental Assessment

Proposed Plan of Operation
for
Oro Grande Mining Claim
by
Ken and Debbie McMaster

USDA Forest Service
Klamath National Forest
Salmon River Ranger District
Siskiyou County, California

Purpose and Need for Action

Ren and Debbie McMaster submitted a proposed plan of operation for the Oro
Grande mining claim to the Salmon River Ranger District which was received June
6, 1991. The plan states that they want to mine gold from gravels in the South
Fork of the Salmon River with a motorized suction dredge during the normal
dredging season. The normal operating season Tuns from the last Saturday
before Memorial day to September 15. During the operating period, they plan to
occupy and use a cabin, workshop, and outhouse that are located on the mining
eclaim. During the remainder of the year, they plan on using the main cabin and
workshop for storing mining equipment and supplies.

The claim is located on the South Fork of the Salmon River in the SW 1/4 of
Section 13 and the SE 1/4 of Section 14, T.37 N., R.10 W., MDM. It is
approximately 1 1/2 miles west of Mountain Meadows Ranch. The Oro Grande
mining claim is on public 1and which is part of the National Forest System and
within the Trinity Alps Wilderness. :

The oldest record of location for the mining claim was filed in 1934. The Oro
Grande mining claim was relocated in 1953 and since then, has had annual proof
of labor affidavits filed with Siskiyou County as required. The location and
proofs of labor have been documented with the Bureau of Land Management. As
required, there was a mineral examination of the claim in 1990 which determined
that the claim has a valid discovery. :

This Environmental Assessment will review the need for the disturbance to the
surface resource caused by the continued occupancy and use of structures on the
Oro Grande unpatented mining claim.

Issues revealed by scoping which are addressed by this document are the
following: i

1. the authorization to occupy and use existing permanent structures
during the active period of a part time mining operation.
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2. the authorization to use existing permanent structures throughout the
year for storage of mining equipment and supplies for a part time mining
operation.’

3. the suthorization to use existing permanent structures for occupancy
and/or ‘storage for a part time mining operation that is within a one hour
walk of a road. '

4. the preservation of structures that may be the last examples of a
unique construction method.

5. the occupancy and/or use of structures retained for their historical
features.

6. meeting sanitation requirments of Siskiyou County.
Issues which were considered and removed from this analysis:
Authorization to use motorized equipment to mine within a wilderness.

Policy found in the Forest Service Manual 2323.72 directs that the Forest
Service will ensure that mineral development operations will be conducted
in accordance with valid existing rights for locatable minerals while
preserving the wilderness resource to the extent possible. The Wilderness
Act of 1964 authorized essential mechanized equipment for mining within
wilderness areas. Mr. McMaster has used a motorized suction dredge on the
claim since 1979. This use predates the inclusion'of the area into a
‘wilderness. The use of the motorized suction dredge is an economical and
effective method for the extraction of mineral values from underwater
gravels for the small operation miner. Non-motorized alternatives would
require the stream to be dewatered by running the water through some form
"of flume system. The stream gravels would then be processed through a
sluice box to recover the mineral values. This would be a return to more
primitive methods found in early day mining activities. This would also be
much more destructive to the stream environment than the suction dredging.
Motorized suction dredging is a more reasonable method to recover mineral
values from the under water gravels than to use more primitive mining
methods. There is a short term disturbance to the peace and solitude
caused by the dredge engine. However, this is offset by the lack of major
disturbance and long lasting impact to the riparian environment.

Affected Environment

The claim is about 1 1/2 miles west of Mountain Meadow Ranch, which is on the
Big Flat Road from Coffee Creek. Access to the claim is by foot trail along
the South Fork of the Salmon River. It takes about one hour to walk from the
trailhead to the claim. On that area of the South Fork, there has been
periodic mining for the last 140 years. Gold was first discovered in the
Salmon River in the 1850’s. During the late 1800’s, the trail system along the
South Fork was a major access into the.Salmon River mines. The present mining
claim was first located by Roy Latta and others in 1934. It was relocated in
1950 and renamed the Oro Grande by Roy Latta. It was again relocated by Roy
and Dorothy Latta on June 23, 1953. Since that time it has had the proof of
labor affadavits filed with the Siskiyou County as required, and proper
documentation has been filed with the Bureau of Land Management which follows
requirements of Section 314.(a)(1) and (2) of the Federal Land Management
Policy act of 1976, The Oro Grande claim ls now owvmed by Marion Fawl who is
the daughter of Roy and Dorothy Latta and is the aunt of Ken McMaster. The
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ECONOMIC EVALUATION

Mining Scenario

I believe that the only viable method for mining the auriferous gravel in the active
channel of the South Fork Salmon River is by suction dredging. The claimants may have
prospected and explored adjacent bench gravel deposits but their primary activity of recent years
has been in the active stream channel. Bench gravel/terrace deposits noted during the exam are
quite large and would easily exceed yardages found in the active channel. Mining of this

- material would be considered if mining of the active stream gravel did not support a discovery at
the critical dates.

Claimant Ken McMaster utilizes the same basic suction dredge methods as most other
dredgers do. I find no reason to significantly modify his methods as described in the mining
methods section of this report for the purpose of this evaluation except that I will add a low cost :
- “Blue Bow!” for recovery of very fine gold that may be lost in the spoils from the claimant’s f
spiral concentrator. This eliminates the need to pack out concentrates or to recover gold through o
on site mercury amalgamation.

Through information provided in the patent application and through personal discussions .
with claimants Ken McMaster and Steven Fawl, I learned that Ken McMaster is the primary f
operator of dredges on the claim. He almost always has a helper assisting him by tending the ‘
dredge to clear jams, move spoils, reposition the dredge, and keep the sluice free of rocks that
hang up in the sluice. This assistant also helps with moving boulders in the river and as a
“runner” for equipment and supplies. In my opinion and from my.observations, most full-time o
dredging operations are at least two-person operations. The evidence suggests that a full-time o
dredging operation on the Oro Grande PMC has been and would continue to be a two-person
operation. I consider the Oro Grande operation to consist of one experienced dredge operator
and one helper rather than two experienced dredge operators because Ken McMaster does all of
the nozzle operation himself,

It is not uncommon for an operator to develop several holes during the course of a single
season depending on the recovery at a particular site. This could be a factor in estimating how
much production time occurs during a 40-hour work week if it takes a long time to develop a
hole down to bedrock. Based on my observations during sampling for this evaluation, I found
that the false bedrock can be reached in less than 15 minutes of dredging. For this reason I feel
confident to assume that all dredge operation time can be considered production time. Under this
scenario, I have found through my own experience, through observations of this and other
operators, and through discussions with these and other dredge operators, that over a typical work
week an efficient two-person crew would conduct an average of at least 15 hours per week (3
hours per day) of non-production work. This non-production work includes time to transport
supplies to the dredge site, moving equipment from site to site, site preparation including moving
boulders, clearing rock plugs, sluice clean-up, processing concentrates, and repairs and
maintenance. For an 8 hour work day, this leaves a maximum average of 5 hours per day for
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