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Respondents A-1 Self Storage, Inc., Caster Properties, Inc., Caster
Family Enterprises, Inc., and Caster Group LP (collectively, “A-1”) file this
answer to the amicus curiae brief of the Insurance Commissioner of the

State of California.

I
INTRODUCTION

In his amicus curiae brief, the Insurance Commissioner
(“Commissioner”) disavows the opinions previously issued by his
department and advocates for reversal of the Court of Appeal’s opinion.

The Commissioner’s views in the amicus curiae brief are not entitled
to deference because no position or argument in the brief is grounded in the
Commissioner’s expertise, technical knowledge or experience. Nor does
the Commissioner offer any facts that might assist the Court in evahiating
the dispute from a public policy perspective. Rather, the Commissioner
offers solely legal argument, largely repeating the legal arguments
petitioner has already made. As such, it is entitled to no deference.
(Interinsurance Exch. of the Auto. Club v. Superior Court (2007) 148
Cal.App.4th 1218, 1235-37 [declining to defer to Commissioner’s opinion
that was not based on a longstanding interpretation of the statute in question
or on special expertise].) The Court is the ultimate arbiter of the law, not
the Commissioner.

Further, if anything, the points made by the Commissioner — and the
points he fails to make — bolster the Court of Appeal’s conclusion for
several reasons. First, the Commissioner’s discussion of Article 16.3 of the
Insurance Code further demonstrates that Article 16.3 does not reflect a
Legislative intent to subject leases provisions, like the one at issue here, to

regulation as insurance.
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Second, the Commissioner fails to cite any case or other authority
holding or suggesting that any test, other than the principal object test, is
the appropriate test by which to determine whether a contract that contains
elements of indemnity is subject to regulation as insurance.

Third, the Commissioner provides no reason in law or fact to
overturn the Court of Appeal’s conclusion that the principal object of
Heckart’s contract with A-1 was a lease, and that the parties’ risk allocation
agreement was secondary to and supportive of that non-insurance principal
object.

For all these reasons, A-1 respectfully urges that the Court should
not defer to or adopt the Commissioner’s views. Rather, it should reaffirm
that the principal object test applies and hold that, on the facts alleged here,
the lease is not subject to regulation as insurance because the pérties’
principal object is a lease and the risk allocation provisions in the lease are

secondary to and supportive of that object.

IL.

THE COMMISSIONER’S VIEWS, NOT GROUNDED IN
PRACTICE OR ITS EXPERTISE, ARE NOT ENTITLED TO
DEFERENCE '

Noticeably missing from the Commissioner’s amicus brief is any
discussion of any matter that is uniquely within the knowledge and
expertise of the Department of Insurance (“DOI”). Instead, the‘
Commissioner merely parrots Heckart’s interpretation of the statute and
other arguments, as if the Commissioner were an advocate and also the
decision maker. But in circumstances like those here, where the
Commissioner’s role is not quasi-legislative but rather interpretive, the
Commissioner’s legal opinion “commands a commensurably lesser degree

of judicial deference.” (Yamaha Corp. of America v. State Bd. of
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Equalization (1998) 19 Cal.4th 1, 11.) That is because the Court is the
ultimate arbiter of the law. (/d. at p. 12.)

A court will give greater weight to an agency’s interpretation where
the agency shows its “expertise and technical knowledge.” (/d.; see also
Farmers Ins. Exch. v. Superior Court (2006) 137 Cal.App.4th 842, 859 [in
determining the level of deference to give to administrative opinions, courts
will consider whether the agency has an “interpretive advantage over the
courts” due to its “expertise and technical knowledge.”].) The |
Commissioner did not rely on expertise and technical knowledge here,
though, and so the Commissioner’s amicus brief is not entitled to greater
weight for that reason.

The Court also should not give deference to the Commissioner’s
interpretation of the law as discussed in his amicus brief, because the
Commissioner’s current opinion is not based on any long-standing
construction of Article 16.3 of the Insurance Code. (See Interinsurance
Exch. of Automobile Club, 148 Cal.App.4th at p. 1235-1236 [“when, as
here, the agency does not have a long-standing interpretation of the statute
and has not adopted a formal regulation interpreting the statute,' courts may
simply disregard the opinion offered by the agency”].) “[A] vacillating
position . . . is entitled to no deference.” (Yamaha Corp., supra, 19 Cal.4th
atp. 13.) As discussed at pages 30-33 of A-1’s Answer Brief on the Merits,
the DOI issued opinion letters in 2003 and 2008 that reached the opposite
conclusion to that which the Commissioner is espousing now.' The DOI’s
long-standing construction of Article 16.3 would require that the Court of

Appeal opinion be affirmed.

I The separate answer to the Commissioner’s amicus brief filed by
respondent Deans & Homer addresses the DOI’s previous long-standing
interpretation of Article 16.3 in more detail. A-1 joins in, and incorporates
by reference, the arguments made by Deans & Homer in its brief.
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Another consideration is whether the interpretation was adopted
“contemporaneously with the legislative enactment of the statute in
question.” (Farmers Ins. Exch., supra, 137 Cal.App.4th at p. 859.) The
DOTI’s earlier interpretations were contemporaneous with the enactment of
Article 16.3 and in some instances, were directly responsive to it. The
Commissioner’s recent amicus brief, on the other hand, was filed nine years
later. For this reason, the DOI’s earlier interpretation, not its recent one, is
entitled to deference.

At bottom, the Court is “in as good a position as the DOI” to
determine the meaning and scope of Article 16.3. (Interinsurance Exch. of
Automobile Club, supra, 148 Cal.App.4th at p. 1237.) Like in
Interinsurance Exch. of Automobile Club, the Court should “give little, if
any, deference to the DOI’s opinion on the instant question.” (Id. [Court of
Appeal held the trial court erred in giving deference to the DOI’s opinion
about the interpretation of a provision of the Insurance Code]; cf. Morris v.
Williams (1967) 67 Cal.2d 733, 748 [“Administrative regulations that alter
or amend the statute or enlarge or impair its scope are void and courts not

only may, but it is their obligation to strike down such regulations.”].)

ITL
THE COMMISSIONER’S LEGAL ARGUMENTS LACK MERIT

The Commissioner’s legal arguments, which rehash and largely copy

arguments by Heckart’s counsel, lack merit.

A. The Legislature Has Not Acted to Regulate Self-Storage Lease
Provisions as Insurance

Echoing Heckart, the Commissioner’s lead argument is that the
principal object test is inapplicable because Article 16.3 of the Insurance

Code demonstrates a “clear legislative intent” to subject the lease to
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regulation as insurance. (Amicus Brief, pp. 6-7.) But after announcing this
lead argument in the introduction, the Commissioner thereafter provides no
supporting argument. For the reasons at pages 37-41 of A-1’s Answering
Brief on the Merits, the Court of Appeal correctly concluded that Heckart’s
argument under Article 16.3 “puts the cart before the horse” (slip op., p. 11)
and provides no evidence that the Legislature intended to subject
agreements like Heckart’s lease to regulation as insurance.

To the contrary, the Commissioner’s discussion of Article 16.3 at
pages 7-9 of the brief underscores the correctness of the Court of Appeal’s
conclusion. The Commissioner concedes that the only purpose of Article
16.3 was “[t]o create a limited agent license for self-service storage
facilities to sell hazard insurance to renters of storage units.” (Amicus
Brief, p. 8, italics supplied.) The Commissioner also concedes that, in
enacting Article 16.3, the Legislature did not intend to subject a new
category of contract to regulation as insurance, but adopted new rules for
the sale of insurance policies that “already exist and are written and sold by
standard insurance companies.” Article 16.3 thus did not change what
contracts are insurance, but merely who was entitled to act as an agent to
sell such contracts. (/d.)

When the Legislature wants to subject a particular type of contract to
regulation as insurance, it knows how to do so. For example, the
Legislature has declared certain contracts to be subject to regulation under
the Insurance Code, even though the contract on its face appears to offer
warranty, maintenance, or service rather than indemnity. (See Ins. Code, §§
116, 116.6, 12800 ef seq.) Where the Legislature has thus specifically
spoken, the statutory language controls. But Article 16.3 does not express a
legislative intent to regulate self-storage leases as insurance. Because the

Legislature has not spoken, the principal object test should be applied.
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B. The Commissioner Does Not Argue that the Principal Object
Test Is the Wrong Test

1. The Commissioner concedes that the principal object test
effectuates legislative intent

The Commissioner does not dispute that the principal object test
appropriately effectuates legislative intent where, as here, there is a dispute
whether a contract should be regulated as insurance. Indeed, the
Commissioner concedes that a literal application of the elements of
“insurance” would defeat legislative intent by subjecting too many
~ contracts to regulation as insurance:

Many common business ventures, however, entail some

element of risk distribution or assumption. To prevent an

overbroad reading inconsistent with the Legislature’s intent,

this Court has clarified that the shifting and distribution of the

risk of loss “does not necessarily mean that an agreement

constitutes an insurance contract for purposes of statutory

regulation.” |
(Amicus Brief, p. 13, quoting Sweatman v. Department of Veterans Affairs
(2001) 25 Cal.4th 715, 726, italics in Sweatman). The Commissioner
further concedes that the principal object test is appropriately applied to
decide whether a contract that contains some elements of indemnity —
elements that in isolation resemble insurance — is subject to regulation as

insurance. (Amicus Brief, p. 14.)

2. The Commissioner’s discussion of case law further
demonstrates the propriety of the Court of Appeal’s analysis

The Commissioner’s lengthy discussion of 70 years of principal
object cases (Brief, pp. 13-23) drives home the same point. While the
Commissioner strives to find factual distinctions between prior published

cases and the facts alleged here, he does not and cannot dispute that the
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courts have for decades relied on the principal object test to effectuate
legislative intent by limiting insurance regulation to contracts the principal
goal of which is indemnity.

Further, the Commissioner’s attempted factual distinctions and his
characterizations of prior cases echo the arguments already made by
Heckart and addressed by A-1 in its Answering Brief on the Merits at pages

48-53. To avoid redundancy, A-1 refers the Court to this prior discussion.

C. The Commissioner Fails to Show that the Court of Appeal
Should Have Reached a Different Result Under the Principal

Object Test

The Commissionér also argues that the Court of Appeal should have
reached a different result under the principal object test (Amicus Brief, p.
23), but his arguments in that regard are misplaced.

First, the Commissioner argues that form should not prevail over
substance. (Amicus Brief, p. 24.) But manifestly, a risk allocation
agreement that addresses risks inherent in an ongoing business relationship
is substantively, not just formally, different from an insurance contract.
Indemnity is the insurer’s sole offering, actuarial profit is an insurer’s sole
goal, and there is no possibility that the insurer can be blamed for the
occurrence of the loss that it insures. None of this is true of the agreement
between A-1 and Heckart, or of other agreements to allocate risk in
connection with a non-insurance principal object. Absent express direction
of the Legislature, courts should not interfere with parties’ freedom to
allocate such risks as they see fit by subjecting such agreements to
regulation as insurance. The Court of Appeal’s opinion properly
recognizes this substantive distinction.

Second, and relatedly, the Commissioner argues that it does not

matter “who” the contracting parties are. (Amicus Brief, p. 24.) This
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argument is wrong for the same reason. The identity of the parties is
directly related to whether the parties’ principal object is indemnity or
something else. A-1 stands in a substantively different relationship to its
tenants than does an insurer who is a stranger to the lease.

Third, the Commissioner argues that the risk allocation agreement
here is “not in furtherance of, or incidental to” the lease. (Amicus Brief, p.
24.) The Commissioner’s arguments do not support this conclusion. The
risk allocation provisions in the lease would not exist but for the lease.
They relate solely to a risk — the possibility of damage to goods stored on
A-1’s premises — that would not exist without the lease. They further the
(presumably mutual) goal of avoiding disputes about liability for the loss,
which is important to A-1 because of the possibility that it could be held
responsible for damage to property on its premises. All these aﬁributes
make fhe risk allocation secondary to and supportive of the parties’
principal object: a problem-free lease.

The Commissioner’s conclusory assertion (Amicus Brief, p. 25) that
disputes would be better avoided by an absolute exculpatory clause is
unsupported by evidence, allegations, or reasoned argument. It is contrary
to public policy disfavoring exculpation. (See, e.g., Philippine Airlines,
Inc. v. McDonnell Douglas Corp. (1987) 189 Cal.App.3d 234, 237 [“The
law generally looks with disfavor on attempts to avoid liability or secure
exemption for one’s own negligence.”].) It is also contrary to case law
demonstrating that exculpatory clauses do not necessarily prevént lawsuits.
(Id.; see also Pelletier v. Alameda Yacht Harbor (1986) 188 Cal.App.3d
1551, 1554 [holding exculpatory clause in lease void]; c.f.., Ex. A to
Amicus Curiae Brief of Baker, Burton & Lundy at page | [article asserting
that small claims judges sometimes ignore exculpatory clauses in self-

storage leases].) Further, and in any event, it is not the Commissioner’s
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province to tell private parties the best way for them to allocate risk
between themselves.

Fourth, the Commissioner suggests that the need for adequate
reserves supports regulating the lease as insurance (Amicus Brief, p. 26),
but the argument is contrary to this Court’s precedent. In People ex rel.
Roddis v. Community Mutual Association (1968) 68 Cal.2d 677, this Court
considered a health plan that combined elements of direct medical service
with elements of indemnity. The Court held that the need for loss reserves
supported regulating the health plan as insurance only if “indemnity is a
significant financial proportion of the business.” (/d., p. 683.) Here,
however, Heckart admits that A-1’s obligations under the lease.-addendum
are insignificant in proportion to its overall business. (CT 203, 213 [{917,
49-5 1].) Under Roddis, therefore, any alleged need for reserves is
insufficient to justify regulating A-1 as an insurer. More broadly, many
companies assume future obligations the performance of which depends on
continued solvency. Plainly, the Legislature did not intend to regulate all
contracts involving future obligations as insurance. (C.f, Answering Brief
on the Merits, pp. 44-47.) If a non-insurance business raises solvency
issues implicating the public interest, the answer is not to subject those
businesses to regulation as insurers. Rather, the Legislature can enact
reserve regulation tailored to the need. (See, e.g., Fin. Code, § 6476
[savings and loan reserves]; Educ. Code, § 22311.5 [loss reserves for
pensions}; Bus. & Prof. Code, § 11240 [time-share plan reserves for
maintenance and capital expenditures]; Fin. Code, § 32332 [loan loss
reserves].) |

Finally, the Commissioner refers to the potential that A-1 might
charge “excessive consideration.” (Amicus Brief, p. 26.) But the desire to
regulate prices is no justification for subjecting a contract whose principal

object is not insurance to regulation as insurance. If there is a dysfunctional
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market for a non-insurance product or service that suggests a need for price
regulation, it is for the Legislature to ascertain that need and devise the
solution. Further, nothing in the record supports an inference of above-
market pricing in any event. To the contrary, Heckart admits that A-1’s
$10 per month charge for the lease addendum is not materially different
from the $9.66 per month cost of an allegedly comparable insurance policy,
and the minimal difference in cost is offset by the fact that A-1’s
obligations are not reduced by any deductibie. (CT 201, § 40 [alleging that
Deans & Homer sells an insurance policy with $3,000 coverage limits but
subject to a $100 deductible, which thus provides a lower payrﬂent than the

lease addendum for all losses below $2,600].)?

D. The Commissioner’s Vacillating Position Reinforces A-1’s
Alternative Argument Under the Rule of Lenity

The unlicensed sale of insurance is a criminal offense. (Ins.
Code, §§ 700, 1633.) Where there is doubt about the correct
interpretation of a criminal statute, this Court has held that due |
process and ex post facto considerations compel interpreting the
statute as favorably to the defendant as circumstances reasonably
permit — even in a civil action such as this one. (Walsh v.
Department of Alcoholic Beverage Control (1963) 59 Cal.2d 757,
764-65; People v. Davis (1994) 7 Cal.4th 797, 811; c.f, Answer
Brief of the Merits, pp. 36-37.)

Here, A-1 submits that the principal object test establishes

beyond doubt that its lease is not subject to regulation as insurance.

- 2 The Commissioner also unfairly compares the price A-1’s tenants pay for
the lease addendum to the price A-1 pays to Deans & Homer. (Amicus
Brief, p. 26.) Under the lease addendum, A-1 pays for damage without a
deductible. Deans & Homer, in contrast, only pays A-1 if A-1’s payments
to tenants exceed $250,000 in a year. (CT 206.)
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But to the extent there is any doubt, the Commissioner’s vacilléting
position, along with the weakness of his argument in support of his
new position, supports A-1’s alternative argument under the rule of
lenity. A-1 has relied for years on the DOI’s 2003 and 2008
opinions. Now the Commissioner changes position, but fails to
articulate (i) any basis for his lead argument that the principal object
test is made irrelevant by Article 16.3, or (ii) any plausible argument
that a lease, rather than indemnity, was the principal object of
Heckart’s contract with A-1. The circumstances thus raise the very
due process and ex post facto concerns justifying application of the

rule of lenity.

IV.
CONCLUSION

The Commissioner’s brief offers no perspective requiring judicial
deference, and the legal arguments the Commissioner offers not only fail to
show error, but reinforce that the Court of Appeal correctly applied the
principal object test to determine that A-1’s lease is not subject to
regulation as insurance.

Dated: October 2, 2017

Respectfully submitted,
SHEPPARD, RICHTER & HAMPTON LLP
By L

OHN'T. BROOKS

Attorneys for A-1 Self Storage, Inc., Caster
Properties, Inc., Caster Family Enterprises, Inc.,
and Caster Group LP
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