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MOTION FOR JUDICIAL NOTICE
Pursuant to California Rules of Court, rule 8.252(a), and California
Evidence Code section 451, subdivision (a); section 452, subdivisions (b),
(c), (h); and section 459, Amici Curiae AARP, AARP Foundation, Center
For Medicare Advocacy, Consumer Attorneys Of California, Justice In '
Aging, The Long Term Care Community Coalition, The National
Consumer Voice For Quality Long-Term Care, And The National Union Of
Healthcare Workers move this Court for an order taking judicial notice of
the following materials:
Legislative History of Health & Safety Code Section 1430(b)
Exhibit 1(a): Assembly Bill 2791 (Berg —2004),
Chapter 270, Statutes of 2004.
Exhibit 1(b): Senate Bill No. 1930 (Petris).
Amended 08/02/82.
Exhibit 1(c): Aon Risk Consultants, Inc. Long Term Care,

General Liability and Professional Liability, 2004 Actuarial
Analysis.

Exhibit 1(d): Continued: Aon Risk Consultants, Inc. Long
Term Care, General Liability and Professional Liability,
2004 Actuarial Analysis.

Exhibit 2: Third Amended Complaint for Violations of Patient’s
Rights, California Health and Safety Code § 1430(b); Unlawful Business
Practices, California Business & Professions Code §§ 17200, ef seq.;
Declaratory Relief, Gloria Single et al. v. Cathedral Pioneer Church
Homes Il et al., Case No.: 34-2017-00220058-CU-NP-GDS (Sacramento
Supr. Ct.).

Exhibit 3: Order re Motion for Preliminary Approval of Class
Action Settlement, Levine v. Ventura Convalescent Hospital, et al., Case

No. 56-2011-00406713-CU-AT-VTA (Ventura Supr. Ct.).
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Legislative History of Amendments to Health & Safety Code
Section 1430(b)
Exhibit 4(a): Legislative History of California Health &
Safety Code § 1430, As Amended By Statutes of 1982,
Chapter 1455, § 1, Senate Bill 1930 — Petris, Part 1.
Exhibit 4(b): Legislative History of California Health &
Safety Code § 1430, As Amended By Statutes of 1982,
Chapter 1455, § 1, Senate Bill 1930 — Petris, Part 2.
MEMORANDUM OF POINTS AND AUTHORITIES
Amici Curiae AARP, AARP Foundation, Center For Medicare

Advocacy, Consumer Attorneys Of California, Justice In Aging, The Long
Term Care Community Coalition, The National Consumer Voice For
Quality Long-Term Care, And The National Union Of Healthcare Workers
request that the Court take judicial notice of the attached materials,
described in the Notice, pursuant to Evidence Code section 451,
subdivision (a); section 452, subdivisions (b), (¢), (h); and section 459, and
California Rules of Court, rule 8.252(a).

All of the materials of which judicial notice is requested are
pertinent to arguments in the Brief of Amici Curiae submitted concurrently
herewith regarding the interpretation of Health & Safety Code section
1430, subdivision (b). The legislative materials are relevant because this
case present a question of statutory interpretation. The other court records
for which judicial notice are sought were not presented to the trial court, but
are relevant to show the interests of the amici as well as the manner in
which Health & Safety Code section 1430, subdivision (b) may be used to
improve the lives of seniors.

Legislative Materials:

Judicial notice of Exhibits 1 and 4 is appropriate as they are

legislative history materials. Evidence Code section 451, subdivision (a)
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requires a court to take judicial notice of “[t]he . . . public statutory law of
this state . . . .” Evidence Code section 452, subdivision (b) allows a court
to take judicial notice of “[rJegulations and legislative enactments issued by
or under the authority of . . . any public entity in the United States.”
Evidence Code section 452, subdivision (c) allows a court to take judicial
notice of “[o]fficial acts of the legislative . . . departments of . . . any state
of the United States.” Evidence Code Section 452, subdivision (h) allows a
court to take judicial notice of “[f]acts and propositions that are not
reasonably subject to dispute and are capable of immediate and accurate
determination by resort to sources of reasonably indisputable accuracy.”
(See also Evid. Code, § 459 (setting forth procedure for requesting that a
court take judicial notice); Cal. R. Ct. 8.252, subd. (a) (setting forth
procedure for requesting that the Court of Appeal take judicial notice).)

Legislative histories of California statutes, including compilations by
Legislative Intent Service, are commonly the subjects of judicial notice by
California courts. (See People v. Sanchez (2001) 24 Cal. 4th 983, 992, fn.
4: Grubb & Ellis Co. v. Bello (1993) 19 Cal.App.4th 231, 240-241; Estate
of Thomas (2004) 124 Cal. App.4th 711, 723, fn.3.) It is also proper to take
judicial notice of failed legislation that would have amended an existing
statute. (See Joannou v. City of Rancho Palos Verdes (2013) 219 Cal. App.
4th 746, 760-61; Jutzi v. County of Los Angeles (1987) 196 Cal. App. 3d
637, 648.) |

Court Records:

Judicial notice of Exhibits 2 and 3 is appropriate as these materials
are court records and Exhibit 3 is an order of a Superior Court. Pursuant to
Evidence Code section 451, judicial notice “shall” be taken of the
decisional . . . law of this state and the United States.” And under Evidence

Code section 452, the Court may take judicial notice of the “[r]ecords (1) of



any court of this state or (2) any court of record of the United States or of
any state of the United States.”

Amici Curiae AARP, AARP Foundation, Center For Medicare
Advocacy, Consumer Attorneys Of California, Justice In Aging, The Loﬂg
Term Care Community Coalition, The National Consumer Voice For
Quality Long-Term Care, And The National Union Of Healthcare Workers
respectfully request that the Court grant this motion and take judicial notice

of the attached materials.

Dated: October 18, 2018 Respectfully Submitted,

BRAUNHAGEY & BORDEN LLP

By: w\__J
MatthewﬁB/orden

Attorneys for Amici Curiae



PROPOSED ORDER
For good cause shown, the request for judicial notice by Amici
Curiae AARP, AARP Foundation, Center For Medicare Advocacy,
Consumer Attorneys Of California, Justice In Aging, The Long Term Care
Community Coalition, The National Consumer Voice For Quality Long-
Term Care, And The National Union Of Healthcare Workers is hereby

granted.

Dated:

Honorable Chief Justice
Tani G. Cantil-Sakauye



PROOF OF SERVICE

I, Katie Kushnir, declare:

I am over the age of 18 years and not a party to this action. My

business address is BraunHagey & Borden LLP; 351 California Street, 10th

Floor; San Francisco, CA 94104 which is located in the county where the

service described below occurred.

On October 18, 2018, I deposited the following document(s):

AMICI CURIAE AARP, AARP FOUNDATION, CENTER FOR
MEDICARE ADVOCACY, CONSUMER ATTORNEYS OF
CALIFORNIA, JUSTICE IN AGING, THE LONG TERM
CARE COMMUNITY COALITION, THE NATIONAL
CONSUMER VOICE FOR QUALITY LONG-TERM CARE,
and THE NATIONAL UNION OF HEALTHCARE
WORKERS’ MOTION FOR JUDICIAL NOTICE

for deposit in the United States Postal Service in a sealed envelope, with

postage fully prepaid, addressed to:

Anthony C. Lanzone

Anna Cronk

Lanzone Morgan, LLP

5001 Airport Plaza Drive, Suite
210

Long Beach, CA 90815

Counsel for Plaintiff and Appellant
Janice Jarman and John L. Jarman

Jay-Allen Eisen

Jay-Allen Eisen Law Corporation
c/o Downey Brand LLP

621 Capitol Mall, 18th Floor
Sacramento, CA 95814

Counsel for Plaintiff and Appellant
Janice Jarman

John Patrick Petrullo

Caroline J. Wu

Petrullo LLP

222 North Sepulveda Boulevard,
Suite 806

El Segundo, CA 90245

Counsel for Defendants and
Respondents HCR ManorCare, Inc.
and Manor Care of Hemet CA,
LLC

Joanna S. McCallum

Barry S. Landsberg

Manatt, Phelps & Phillips, LLP
11355 West Olympic Boulevard
Los Angeles, CA 90064

Counsel for Defendants and
Respondents HCR ManorCare, Inc.



Wendy York

The York Law Corporation
1111 Exposition Boulevard
Building 500

Sacramento, CA 95815
Publication/Depublication
Requestor

CLERK

Riverside County Superior Court

4050 Main Street
Riverside, CA 92501
Superior Court Case No.
RIC100007764

and Manor Care of Hemet CA,
LLC

CLERK

California Court of Appeal
Fourth Appellate District
Division 3

601 W. Santa Ana Blvd.
Santa Ana, CA 92701
Court of Appeal Case No.
G051086

I certify and declare under penalty of perjury that the foregoing is

true and correct.

Katie Kushnir

Lt
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LEGISLATIVE
INTENT SERVICE, INC.

712 Main Street, Suite 200, Woodland, CA 95695
(800) 666-1917 » Fax (530) 668-5866 » www.legintent.com

LEGISLATIVE HISTORY REPORT AND ANALYSIS

Re:  Assembly Bill 2791 (Berg — 2004)
Chapter 270, Statutes of 2004

Our File No.: 0826250

The legislative history of the above-referenced bill is documented by materials
itemized in one declaration.

To comprehend quickly the presentation and order of the documents and obtain important
information on our research policies and procedures and request for judicial notice,
please visit our web site at www.legintent.com and click on the links
“Points and Authorities” and “Research Aids and Policies.”

ASSEMBLY BILL 2791 (BERG —2004)
CHAPTER 270, STATUTES OF 2004

As enacted Assembly Bill 2791 amended Health and Safety Code sections 1337.1
and 1430 only. (See Exhibit#1d) As introduced, Assembly Bill 2791 was a “spot
bill.” (See Exhibit #1a) A “spot bill” is a measure introduced with minor,
nonsubstantive proposals to serve as an empty vehicle for placement of a more
substantive legislative proposal later in session; meanwhile it holds as a bill
properly introduced to meet legislative time frames for the introduction of bills. As
introduced, Assembly Bill 2791 proposed a non-substantive change to Welfare and
Institutions Code section 14132 only. (Id.) The first amendment dated April 1,
2004 proposed to amend Health and Safety Code section 1430 only. (See Exhibit
#1b) The one subsequent amendment added the provision to amend Health and
Safety Code section 1337.1. (See Exhibit #1c)

Assembly Bill 2791 was assigned to the Assembly Committee on Health and the
Senate Committee on Health and Human Services where policy issues raised by the
bill were considered. (See Exhibits #3 and #7) The fiscal ramifications of the bill
were considered by the Assembly Committee on Appropriations and the Senate
Committee on Appropriations. (See Exhibits #2 and #5) Two amendments were
made to Assembly Bill 2791. (See Exhibits #1b, #1c, and #2) Subsequent to
legislative approval, Governor Arnold Schwarzenegger signed the bill on August
23, 2004, and it was recorded by the Secretary of State as Chapter 270 of the
Statutes of 2004. (See Exhibits #1d and #2)

Page 1 of 3
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The Third Reading analysis prepared by the Office of Senate Floor Analyses
provides the following digest of Assembly Bill 2791 as it was last amended on May
11,2004:

DIGEST: This bill requires the approved training program of a skilled
nursing facility (SNF) and an intermediate care facility (ICF) to
include instruction on preventing, recognizing, and reporting
residents' rights violations as part of the current training and
instruction required under existing law.

(See Exhibit #9, page 1)

The analysis of the Senate Health and Human Services Committee mentions the
purpose of the bill as amended on May 11, 2004 follows:

According to the author, the intent of this bill is to ensure that
nursing home residents' rights are not violated. He believes that in
addition to residents knowing their rights, more importantly, the
people who care for them must know how to uphold them.

(See Exhibit #7, page 2)

Prior to the May 11" amendment to Assembly Bill 2791 the purpose of the bill was
discussed in the analysis of the Assembly Committee on Health stating:

According to the author, this bill is necessary because, despite
numerous deficiencies reported by the Department of Health
Services every year and thousands of unresolved complaints
received by the Ombudsman, SNF residents have not exercised
their private right of action under current law which limits a nursing
home's liability to $500. The author states that current law intended
to provide a specific mechanism for an individual resident to
enforce his or her rights through a private right of action. However,
the author believes that the intent of that law remains unfulfilled for
a variety of reasons. First, current residents may fear reprisal if
they sue the facility because the home or facility controls every
aspect of a resident's daily life. Second, residents' rights cases can
be complicated and attorneys will not take cases that involve many
hours of work, if the time spent on the case greatly exceeds the
maximum damage award of $500. Finally, the damage award may
not reflect the extent of the violation. The author notes that the
State is facing severe health care cost pressures that are likely to
continue and that the number of seniors in California is expected to
double in the next 15 years. With such cost and demographic
pressures, the author believes that state functions such as licensing
and certification of health facilities may suffer, and it thus becomes
more important than ever to ensure that residents' rights be
respected and enforced.

(See Exhibit #3, pages 1 and 2)

This version of the bill was opposed by the California Association of Health
Facilities, California Association of Homes and Services for the Aging,

Page 2 of 3 ‘
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California Healthcare Association, Crestwood Behavioral Health, Inc., and

658 individuals. (See #3, page 3) The file materials contain the letters from the
sponsor, the California Senior Legislature, regarding the legislation as well as those
from parties opposing the proposed changes. (See for example, Exhibits #4, #6 and
#8) These materials document the consideration given the proposal while in the
Legislature and provide insight into amendments taken to the initial proposal. They
provide an insight into the negotiations that resulted in the final version of
Assembly Bill 2791.

Health and Safety Code Section 1430

The provision to amend Health and Safety Code section 1430 was in Assembly Bill
2791 as of the April 1, 2004 amendment. (See Exhibit #1b) At this time the
section was amended to increase the civil liability from $500 to $5000 and other
minor changes to the section. (Id. at pages 2 and 3) The one subsequent
amendment to the bill which occurred on May 11, 2004 deleted the $5000 and
replaced it with the original $500. (See Exhibit #1c¢, page 4)

The Background Worksheet found in the bill file of the Assembly Committee on
Health mentions that there were two other bills that proposed unsuccessfully to
increase the civil penalty from $500. (See Exhibit #4, document AP-49) Please let
us know if you wish research on these bills.

The language you are investigating may be affected by bills, pending or enacted, in
the current legislative session. We do not ordinarily review for current session
bills, but will do so upon request.

Any analysis provided in this report is based upon the nature and extent of your
request to us, as well as a brief review of the enclosed documents. As such, it must
be considered tentative in nature. A more conclusive statement of the impact of the
legislative history in your case would be dependent upon a complete understanding
of all of the factual issues involved and the applicable legal principles.

We appreciate the opportunity to provide this assistance and hope that these efforts
will be of value to you.

Prepared by: FILOMENA M. YEROSHEK, Attorney at Law/ddw; File no.: 0826250
Wiiworldox\WDOCS\WORKPROD\03608\07635100092424.DOC

Page 3 of 3
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LEGISLATIVE
INTENT SERVICE, INC.

712 Main Street, Suite 200, Woodland, CA 95695
(800) 666-1917 * Fax (530) 668-5866 « www.legintent.com

DECLARATION OF FILOMENA M. YEROSHEK

I, Filomena M. Yeroshek, declare:

I am an attorney licensed to practice before the courts of the State of
California, State Bar No. 125625, and am employed by Legislative Intent Service,
Inc. a company specializing in researching the history and intent of legislation.

Under my direction and the direction of other attorneys on staff, the
research staff of Legislative Intent Service, Inc. undertook to locate and obtain all
documents relevant to the enactment of Assembly Bill 2791 of 2004. Assembly
Bill 2791 was approved by the Legislature and was enacted as Chapter 270 of the
Statutes of 2004.

The following list identifies all documents obtained by the staff of
Legislative Intent Service, Inc. on Assembly Bill 2791 of 2004. All listed
documents have been forwarded with this Declaration except as otherwise noted in
this Declaration. All documents gathered by Legislative Intent Service, Inc. and all
copies forwarded with this Declaration are true and correct copies of the originals
located by Legislative Intent Service, Inc. In compiling this collection, the staff of
Legislative Intent Service, Inc. operated under directions to locate and obtain all
available material on the bill.

ASSEMBLY BILL 2791 OF 2004:

1. All versions of Assembly Bill 2791 (Berg-2004);
Procedural history of Assembly Bill 2791 from the
September 2, 2004 Assembly Recess History;

3. Analysis of Assembly Bill 2791 prepared for the Assembly
Committee on Health;

4. Material from the legislative bill file of the Assembly
Committee on Health on Assembly Bill 2791;

5. Analysis of Assembly Bill 2791 prepared for the Assembly
Committee on Appropriations;

6. Material from the legislative bill file of the Assembly
Republican Caucus on Assembly Bill 2791;

7. Analysis of Assembly Bill 2791 prepared for the Senate
Committee on Health and Human Services;

Page 1 of 2
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8. Material from the legislative bill file of the Senate
Committee on Health and Human Services on Assembly
Bill 2791;

9. Third Reading analysis of Assembly Bill 2791 prepared by
the Office of Senate Floor Analyses;

10. Material from the legislative bill file of the Office of Senate
Floor Analyses on Assembly Bill 2791;

11.  Post-enrollment documents regarding Assembly Bill 2791
- (Governor Schwarzenegger’s legislative files are under
restricted access and are not available to the public.).

I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct. Executed this 26th day of February, 2008 at

Woodland, California.

FILOMENA M. YEROSHEK

W:worldox\WDOCS\ABLYBILL\ab\2791100092436.DOC
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CALIFORNIA LEGISLATURE—2003-04 REGULAR SESSION

ASSEMBLY BILL No. 2791

Introduced by Assembly Member Berg

February 20, 2004

An act to amend Section 14132 of the Welfare and Institutions Code,
relating to Medi-Cal.

LEGISLATIVE COUNSEL'S DIGEST

AB 2791, as introduced, Berg. Medi-Cal.

Existing law provides for the Medi-Cal program, which is
administered by the State Department of Health Services, pursuant to
which medical benefits are provided to public assistance recipients and
other low-income persons. Existing law contains a schedule of covered
Medi-Cal benefits.

This bill would make a technical, nonsubstantive change to that
provision.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 14132 of the Welfare and Institutions
Code is amended to read:

14132. The following is the schedule of benefits under this
chapter:

(a) Outpatient services are covered as follows:

Physician, hospital or clinic outpatient, surgical center,
respiratory care, optometric, chiropractic, psychology, podiatric,
occupational therapy, physical therapy, speech therapy, audiology,

o IR le MV I S S
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AB 2791 —2—
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acupuncture to the extent federal matching funds are provided for
acupuncture, and services of persons rendering treatment by
prayer or healing by spiritual means in the practice of any church
or religious denomination insofar as these can be encompassed by
federal participation under an approved plan, subject to utilization
controls.

(b) Inpatient hospital services, including, but not limited to,
physician and podiatric services, physical therapy and
occupational therapy, are covered subject to utilization controls.

(c) Nursing facility services, subacute care services, and
services provided by any category of intermediate care facility for
the developmentally disabled, including podiatry, physician, nurse
practitioner services, and prescribed drugs, as described in
subdivision (d), are covered subject to utilization controls.
Respiratory care, physical therapy, occupational therapy, speech
therapy, and audiology services for patients in nursing facilities
and any category of intermediate care facility for the
developmentally disabled are covered subject to utilization
controls.

(d) Purchase of prescribed drugs is covered subject to the
Medi-Cal List of Contract Drugs and utilization controls.

(e) Outpatient dialysis services and home hemodialysis
services, including physician services, medical supplies, drugs and
equipment required for dialysis, are covered, subject to utilization
controls.

(f) Anesthesiologist services when provided as part of an
outpatient medical procedure, nurse anesthetist services when
rendered in an inpatient or outpatient setting under conditions set
forth by the director, outpatient laboratory services, and X-ray
services are covered, subject to utilization controls. Nothing in this
subdivision shall be construed to require prior authorization for
anesthesiologist services provided as part of an outpatient medical
procedure or for portable X-ray services in a nursing facility or any
category of intermediate care facility for the developmentally
disabled.

(g) Blood and blood derivatives are covered.

(h) (1) Emergency and essential diagnostic and restorative
dental services, except for orthodontic, fixed bridgework, and
partial dentures that are not necessary for balance of a complete
artificial denture, are covered, subject to utilization controls. The

99
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—3— AB 2791

utilization controls shall allow emergency and essential diagnostic
and restorative dental services and prostheses that are necessary to
prevent a significant disability or to replace previously furnished
prostheses which are lost or destroyed due to circumstances
beyond the beneficiary’s control. Notwithstanding the foregoing,
the director may by regulation provide for certain fixed artificial
dentures necessary for obtaining employment or for medical
conditions that preclude the use of removable dental prostheses,
and for orthodontic services in cleft palate deformities
administered by the department’s California Children Services
Program.

(2) For persons 21 years of age or older, the services specified
in paragraph (1) shall be provided subject to the following
conditions:

(A) Periodontal treatment is not a benefit.

(B) Endodontic therapy is not a benefit except for vital
pulpotomy.

(C) Laboratory processed crowns are not a benefit.

(D) Removable prosthetics shall be a benefit only for patients
as a requirement for employment.

(E) The director may, by regulation, provide for the provision
of fixed artificial dentures that are necessary for medical
conditions that preclude the use of removable dental prostheses.

(F) Notwithstanding the conditions specified in subparagraphs
(A) to (E), inclusive, the department may approve services for
persons with special medical disorders subject to utilization
review.

(3) Paragraph (2) shall become inoperative July 1, 1995.

(i) Medical transportation is covered, subject to utilization
controls.

(j) Home health care services are covered, subject to utilization
controls.

(k) Prosthetic and orthotic devices and eyeglasses are covered,
subject to utilization controls. Utilization controls shall allow
replacement of prosthetic and orthotic devices and eyeglasses
necessary because of loss or destruction due to circumstances
beyond the beneficiary’s control. Frame styles for eyeglasses
replaced pursuant to this subdivision shall not change more than
once every two years, unless the department so directs.

99
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AB 2791 —4—
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Orthopedic and conventional shoes are covered when provided
by a prosthetic and orthotic supplier on the prescription of a
physician and when at least one of the shoes will be attached to a
prosthesis or brace, subject to utilization controls. Modification of
stock conventional or orthopedic shoes when medically indicated,
is covered subject to utilization controls. When there is a clearly
established medical need that cannot be satisfied by the
modification of stock conventional or orthopedic shoes,
custom-made orthopedic shoes are covered, subject to utilization
controls.

(/) Hearing aids are covered, subject to utilization controls.
Utilization controls shall allow replacement of hearing aids
necessary because of loss or destruction due to circumstances
beyond the beneficiary’s control.

(m) Durable medical equipment and medical supplies are
covered, subject to utilization controls. The utilization controls
shall allow the replacement of durable medical equipment and
medical supplies when necessary because of loss or destruction
due to circumstances beyond the beneficiary’s control. The
utilization controls shall allow authorization of durable medical
equipment needed to assist a disabled beneficiary in caring for a
child for whom the disabled beneficiary is a parent, stepparent,
foster parent, or legal guardian, subject to the availability of
federal financial participation. The department shall adopt
emergency regulations to define and establish criteria for assistive
durable medical equipment in accordance with the rulemaking
provisions of the Administrative Procedure Act (Chapter 3.5
(commencing with Section 11340) of Part 1 of Division 3 of Title
2 of the Government Code).

(n) Family planning services are covered, subject to utilization
controls.

(o) Inpatient intensive rehabilitation hospital services,
including respiratory rehabilitation services, in a general acute
care hospital are covered, subject to utilization controls, when
either of the following criteria are met:

(1) A patient with a permanent disability or severe impairment
requires an inpatient intensive rehabilitation hospital program as
described in Section 14064 to develop function beyond the limited
amount that would occur in the normal course of recovery.
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(2) A patient with a chronic or progressive disease requires an
inpatient intensive rehabilitation hospital program as described in
Section 14064 to maintain the patient’s present functional level as
long as possible.

(p) Adult day health care is covered in accordance with Chapter
8.7 (commencing with Section 14520).

(q) (1) Application of fluoride, or other appropriate fluoride
treatment as defined by the department, other prophylaxis
treatment for children 17 years of age and under, are covered.

(2) All dental hygiene services provided by a registered dental
hygienist in alternative practice pursuant to Sections 1768 and
1770 of the Business and Professions Code may be covered as long
as they are within the scope of Denti-Cal benefits and they are
necessary services provided by a registered dental hygienist in
alternative practice.

(r) (1) Paramedic services performed by a city, county, or
special district, or pursuant to a contract with a city, county, or
special district, and pursuant to a program established under
Article 3 (commencing with Section 1480) of Chapter 2.5 of
Division 2 of the Health and Safety Code by a paramedic certified
pursuant to that article, and consisting of defibrillation and those
services specified in subdivision (3) of Section 1482 of the article.

(2) All providers enrolled under this subdivision shall satisfy
all applicable statutory and regulatory requirements for becoming
a Medi-Cal provider.

(3) This subdivision shall be implemented only to the extent
funding is available under Section 14106.6.

(s) In-home medical care services are covered when medically
appropriate and subject to utilization controls, for beneficiaries
who would otherwise require care for an extended period of time
in an acute care hospital at a cost higher than in-home medical care
services. The director shall have the authority under this section to
contract with organizations qualified to provide in-home medical
care services to those persons. These services may be provided to
patients placed in shared or congregate living arrangements, if a
home setting is not medically appropriate or available to the
beneficiary. As used in this section, “in-home medical care
service” includes utility bills directly attributable to continuous,
24-hour operation of life-sustaining medical equipment, to the
extent that federal financial participation is available.

99

12

(800) 666-1917

/ LEGISLATIVE INTENT SERVICE

()
o
%

-
]



Case 1:13-cv-00036-LJO-BAM Document 77 Filed 01/08/14 Page 12 of 101

AB 2791 —6—
1 As used in this subdivision, in-home medical care services,
2 include, but are not limited to:
3 (1) Level of care and cost of care evaluations.
4 (2) Expenses, directly attributable to home care activities, for
5 materials.
6 (3) Physician fees for home visits.
7 (4) Expenses directly attributable to home care activities for
& shelter and modification to shelter.
9 (5) Expenses directly attributable to additional costs of special
10 diets, including tube feeding.
11 (6) Medically related personal services.
12 (7) Home nursing education.
13 (8) Emergency maintenance repair.
14 (9) Home health agency personnel benefits which permit
15 coverage of care during periods when regular personnel are on
16 vacation or using sick leave.
17 (10) All services needed to maintain antiseptic conditions at
18 stoma or shunt sites on the body.
19 (11) Emergency and nonemergency medical transportation.
20 (12) Medical supplies.
21 (13) Medical equipment, including, but not limited to, scales,
22 gurneys, and equipment racks suitable for paralyzed patients.
23 (14) Utility use directly attributable to the requirements of
24 home care activities which are in addition to normal utility use.
25 (15) Special drugs and medications.
26 (16) Home health agency supervision of visiting staff which is
27 medically necessary, but not included in the home health agency
28 rate.
29 (17) Therapy services. ‘
30 (18) Household appliances and household utensil costs directly
31 attributable to home care activities.
32 (19) Modification of medical equipment for home use.
33 (20) Training and orientation for use of life-support systems,
34 including, but not limited to, support of respiratory functions.
35 (21) Respiratory care practitioner services as defined in
36 Sections 3702 and 3703 of the Business and Professions Code,
37 subject to prescription by a physician and surgeon.
38 Beneficiaries receiving in-home medical care services are
39 entitled to the full range of services within the Medi-Cal scope of
40 Dbenefits as defined by this section, subject to medical necessity and
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applicable utilization control. Services provided pursuant to this
subdivision, which are not otherwise included in the Medi-Cal
schedule of benefits, shall be available only to the extent that
federal financial participation for these services is available in
accordance with a home- and community-based services waiver.

(t) Home- and community-based services approved by the
United States Department of Health and Human Services may be
covered to the extent that federal financial participation is
available for those services under waivers granted in accordance
with Section 1396n of Title 42 of the United States Code. The
director may seek waivers for any or all home- and
community-based services approvable under Section 1396n of
Title 42 of the United States Code. Coverage for those services
shall be limited by the terms, conditions, and duration of the
federal waivers.

(u) Comprehensive perinatal services, as provided through an
agreement with a health care provider designated in Section
14134.5 and meeting the standards developed by the department
pursuant to Section 14134.5, subject to utilization controls.

The department shall seek any federal waivers necessary to
implement the provisions of this subdivision. The provisions for
which appropriate federal waivers cannot be obtained shall not be
implemented. Provisions for which waivers are obtained or for
which waivers are not required shall be implemented
notwithstanding any inability to obtain federal waivers for the
other provisions. No provision of this subdivision shall be
implemented unless matching funds from Subchapter XIX
(commencing with Section 1396) of Chapter 7 of Title 42 of the
United States Code are available.

(v) Early and periodic screening, diagnosis, and treatment for
any individual under 21 years of age is covered, consistent with the
requirements of Subchapter XIX (commencing with Section
1396) of Chapter 7 of Title 42 of the United States Code.

(W) Hespiee—semee—whieh—ls—Medlcare -certified hospice
service is covered, subject to utilization controls. Coverage shall
be available only to the extent that no additional net program costs
are incurred.

(x) When a claim for treatment provided to a beneficiary
includes both services whieh- that are authorized and reimbursable
under this chapter, and services whieh-that are not reimbursable
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under this chapter, that portion of the claim for the treatment and
services authorized and reimbursable under this chapter shall be
payable.

(y) Home- and community-based services approved by the
United States Department of Health and Human Services for
beneficiaries with a diagnosis of AIDS or ARC, who require
intermediate care or a higher level of care.

Services provided pursuant to a waiver obtained from the
Secretary of the United States Department of Health and Human
Services pursuant to this subdivision, and which are not otherwise
included in the Medi-Cal schedule of benefits, shall be available
only to the extent that federal financial participation for these
services is available in accordance with the waiver, and subject to
the terms, conditions, and duration of the waiver. These services
shall be provided to individual beneficiaries in accordance with the
client’s needs as identified in the plan of care, and subject to
medical necessity and applicable utilization control.

The director may under this section contract with organizations
qualified to provide, directly or by subcontract, services provided
for in this subdivision to eligible beneficiaries. Contracts or
agreements entered into pursuant to this division shall not be
subject to the Public Contract Code.

(z) Respiratory care when provided in organized health care
systems as defined in Section 3701 of the Business and Professions
Code, and as an in-home medical service as outlined in subdivision
(s).

(aa) (1) There is hereby established in the department, a
program to provide comprehensive clinical family planning
services to any person who has a family income at or below 200
percent of the federal poverty level, as revised annually, and who
is eligible to receive these services pursuant to the waiver
identified in paragraph (2). This program shall be known as the
Family Planning, Access, Care, and Treatment (Family PACT)
Waiver Program.

(2) The department shall seek a waiver for a program to provide
comprehensive clinical family planning services as described in
paragraph (8). The program shall be operated only in accordance
with the waiver and the statutes and regulations in paragraph (4)
and subject to the terms, conditions, and duration of the waiver.
The services shall be provided under the program only if the
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waiver is approved by the federal Centers for Medicare and
Medicaid Services in accordance with Section 1396n of Title 42
of the United States Code and only to the extent that federal
financial participation is available for the services.

(3) Solely for the purposes of the waiver and notwithstanding
any other provision of law, the collection and use of an individual’s
social security number shall be necessary only to the extent
required by federal law.

(4) Sections 14105.3 to 14105.39, inclusive, 14107.11, 24005,
and 24013, and any regulations adopted under these statutes shall
apply to the program provided for under this subdivision. No other
provision of law under the Medi-Cal program or the State-Only
Family Planning Program shall apply to the program provided for
under this subdivision.

(5) Notwithstanding Chapter 3.5 (commencing with Section
11340) of Part 1 of Division 3 of Title 2 of the Government Code,
the department may implement, without taking regulatory action,
the provisions of the waiver after its approval by the federal Health
Care Financing Administration and the provisions of this section
by means of an all-county letter or similar instruction to providers.
Thereafter, the department shall adopt regulations to implement
this section and the approved waiver in accordance with the
requirements of Chapter 3.5 (commencing with Section 11340) of
Part 1 of Division 3 of Title 2 of the Government Code. Beginning
six months after the effective date of the act adding this
subdivision, the department shall provide a status report to the
Legislature on a semiannual basis until regulations have been
adopted.

(6) In the event that the Department of Finance determines that
the program operated under the authority of the waiver described
in paragraph (2) is no longer cost-effective, this subdivision shall
become inoperative on the first day of the first month following the
issuance of a 30-day notification of that determination in writing
by the Department of Finance to the chairperson in each house that
considers appropriations, the chairpersons of the committees, and
the appropriate subcommittees in each house that considers the
State Budget, and the Chairperson of the Joint Legislative Budget
Committee.

(7) If this subdivision ceases to be operative, all persons who
have received or are eligible to receive comprehensive clinical
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family planning services pursuant to the waiver described in
paragraph (2) shall receive family planning services under the
Medi-Cal program pursuant to subdivision (n) if they are
otherwise eligible for Medi-Cal with no share of cost, or shall
receive comprehensive clinical family planning services under the
program established in Division 24 (commencing with Section
24000) either if they are eligible for Medi-Cal with a share of cost
or if they are otherwise eligible under Section 24003.

(8) For purposes of this subdivision, “comprehensive clinical
family planning services” means the process of establishing
objectives for the number and spacing of children, and selecting
the means by which those objectives may be achieved. These
means include a broad range of acceptable and effective methods
and services to limit or enhance fertility, including contraceptive
methods, federal Food and Drug Administration approved
contraceptive drugs, devices, and supplies, natural family
planning, abstinence methods, and basic, limited fertility
management. Comprehensive clinical family planning services
include, but are not limited to, preconception counseling, maternal
and fetal health counseling, general reproductive health care,
including diagnosis and treatment of infections and conditions,
including cancer, that threaten reproductive capability, medical
family planning treatment and procedures, including supplies and
followup, and informational, counseling, and educational
services. Comprehensive clinical family planning services shall
not include abortion, pregnancy testing solely for the purposes of
referral for abortion or services ancillary to abortions, or
pregnancy care that is not incident to the diagnosis of pregnancy.
Comprehensive clinical family planning services shall be subject
to utilization control and include all of the following:

(A) Family planning related services and male and female
sterilization. Family planning services for men and women shall
include emergency services and services for complications
directly related to the contraceptive method, federal Food and
Drug Administration approved contraceptive drugs, devices, and
supplies, and followup, consultation, and referral services, as
indicated, which may require treatment authorization requests.

(B) All United States Department of Agriculture, federal Food
and Drug Administration approved contraceptive drugs, devices,
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and supplies that are in keeping with current standards of practice
and from which the individual may choose.

(C) Culturally and linguistically appropriate health education
and counseling services, including informed consent, that include
all of the following:

(i) Psychosocial and medical aspects of contraception.

(i1) Sexuality.

(111) Fertility.

(1v) Pregnancy.

(v) Parenthood.

(vi) Infertility.

(vii) Reproductive health care.

(viil) Preconception and nutrition counseling.

(ix) Prevention and treatment of sexually transmitted infection.

(x) Use of contraceptive methods, federal Food and Drug
Administration approved contraceptive drugs, devices, and
supplies.

(xi) Possible contraceptive consequences and followup.

(xii) Interpersonal communication and negotiation of
relationships to assist individuals and couples in effective
contraceptive method use and planning families.

(D) A comprehensive health history, updated at next periodic
visit (between 11 and 24 months after initial examination) that
includes a complete obstetrical history, gynecological history,
contraceptive history, personal medical history, health risk factors,
and family health history, including genetic or hereditary
conditions.

(E) A complete physical examination on initial and subsequent
periodic visits.

(ab) Purchase of prescribed enteral formulae is covered,
subject to the Medi-Cal list of enteral formulae and utilization
controls.

(ac) Diabetic testing supplies are covered when provided by a
pharmacy, subject to utilization controls.
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AMENDED IN ASSEMBLY APRIL 1, 2004

CALIFORNIA LEGISLATURE—2003—-04 REGULAR SESSION

ASSEMBLY BILL No. 2791

Introduced by Assembly Member Berg Simitian

February 20, 2004

relating to-Medi-CalAn act to amend Section 1430 of the Health and
Safety Code, relating to health facilities.

LEGISLATIVE COUNSEL'S DIGEST
AB 2791, as amended, Berg-Simitian. Medi-Cal-Skilled nursing
and intermediate care facilities. liability.

provision:

Existing law authorizes a resident or patient of a skilled nursing
Jacility or intermediate care facility to bring a civil action against the
licensee of a facility that violates any rights of the resident or patient as
set forth in the Patients Bill of Rights. Existing law provides that the
licensee is liable for up to $500, and for costs and attorney fees, and may
be enjoined from permitting the violation to continue.

This bill would increase the licensee s liability to $5,000.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.
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The people of the State of California do enact as follows:

SECTION 1. Section 1430 of the Health and Safety Code is
amended to read:

1430. (a) Except where the state department has taken action
and the violations have been corrected to its satisfaction,sny a
licensee who commits a class “A” or “B” violation may be
enjoined from permitting the violation to continue or may be sued
for civil damages within a court of competent jurisdiction. Sueh
aetiens-An action for injunction or civil damages, or both, may be
prosecuted by the Attorney General in the name of the people of
the State of California upon his or her own complaint or upon the
complaint of—any a board, officer, person, corporation, or
association, or by-asy a person acting for the interests of itself, its
members, or the general public. The amount of civil damages
whieh that may be recovered in an action brought pursuant to this
section—shall may not exceed the maximum amount of civil
penalties-whieh that could be assessed on account of the violation
or violations.

(b) A current or former resident or patient of a skilled nursing
facility, as defined in subdivision (c) of Section 1250, or
intermediate care—faethttes-facility, as defined in subdivision (d)
of Section 1250, may bring a civil action against the licensee of a
facility who violates any rights of the resident or patient as set forth
in the Patients Bill of Rights in Section 72527 of Title 22 of the
California-Administrative Code of Regulations, or any other right
provided for by federal or state law or regulation. The suit shall be
brought in a court of competent jurisdiction. The licensee shall be
liable for the acts of the licensee’s employees. The licensee shall
be liable for up to five-hundred thousand dollars$566) ($5,000),
and for costs and attorney fees, and may be enjoined from
permitting the violation to continue. An agreement by a resident
or patient of a skilled nursing facility or intermediate care facility
to waive his or her rights to sue pursuant to this subdivision shall
be void as contrary to public policy.

(c) The remedies specified in this section shall be in addition to
any other remedy provided by law.
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All matter omitted in this version of the
bill appears in the bill as introduced in the
Assembly, February 20, 2004. (JR 11)
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AMENDED IN ASSEMBLY MAY 11, 2004
AMENDED IN ASSEMBLY APRIL 1, 2004

CALIFORNIA LEGISLATURE—2003—-04 REGULAR SESSION

ASSEMBLY BILL No. 2791

Introduced by Assembly Member Simitian

February 20, 2004

An act to amend Seesier- Sections 1337.1 and 1430 of the Health and
Safety Code, relating to health facilities.

LEGISLATIVE COUNSEL'S DIGEST

AB 2791, as amended, Simitian. Skilled nursing and intermediate
care facilities: liability-training.

Existing law requires a skilled nursing and intermediate care facility
to adopt an approved training program that meets standards
established by the State Department of Health Services.

Existing law requires that 6 hours of the precertification classroom
training focus on preventing, recognizing, and reporting resident abuse.
Existing law requires that 4 hours of continuing education and
in-service training for certified nursing assistants address preventing,
recognizing, and reporting resident abuse. Violation of these
requirements is a crime under existing law.

This bill would additionally require one hour of precertification
classroom training addressing the prevention, recognition, and
reporting of residents’ rights violations. This bill would provide that the
continuing education and in-service training for certified nursing
assistants includes instruction on preventing, recognizing, and
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reporting residents’ rights violations. By changing the definition of a
crime, this bill would impose a state-mandated local program.

Existing law authorizes a resident or patient of a skilled nursing
facility or intermediate care facility to bring a civil action against the
licensee of a facility that violates any rights of the resident or patient as
set forth in the Patients Bill of Rights. Existing law provides that the
licensee is liable for up to $500, and for costs and attomey fees, and may
be enjoined from permitting the violation to continue.

This bill would make technical, nonsubstantive changes to that
provision.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory  provisions establish  procedures for making that
reimbursement.

This bill would provide that no reimbursement is required by this act
Jfor a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: re yes.
State-mandated local program: sne yes.

The people of the State of California do enact as follows:

SECTION 1. Section 1337.1 of the Health and Safety Code is
amended to read:

1337.1. A skilled nursing or intermediate care facility shall
adopt an approved training program that meets standards
established by the state department. The approved training
program shall consist of at least the following:

(a) An orientation program to be given to newly employed
nurse assistants prior to providing direct patient care in skilled
nursing or intermediate care facilities.

10 (b) (1) A precertification training program consisting of at
11 least 60 classroom hours of training on basic nursing skills, patient
12 safety and rights, the social and psychological problems of
13 patients, and resident abuse prevention, recognition, and reporting
14 pursuant to subdivision (e). The 60 classroom hours of training
15 may be conducted within a skilled nursing or intermediate care
16 facility or in an educational institution.

17 (2) In addition to the 60 classroom hours of training required
18 under paragraph (1), the precertification training program shall
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consist of at least 100 hours of supervised and on-the-job training
clinical practice. The 100 hours may consist of normal
employment as a nurse assistant under the supervision of either the
director of nurse training or a licensed nurse qualified to provide
nurse assistant training who has no other assigned duties while
providing the training.

(3) At least two hours of the 60 hours of classroom training and
at least four hours of the 100 hours of the supervised clinical
training shall address the special needs of persons with
developmental and mental disorders, including mental
retardation, Alzheimer’s disease, cerebral palsy, epilepsy,
dementia, Parkinson’s disease, and mental illness.

(4) In a precertification training program subject to this
subdivision, credit shall be given for the training received in an
approved precertification training program adopted by another
skilled nursing or intermediate care facility.

(5) This subdivision shall not apply to a skilled nursing or
intermediate care facility that demonstrates to the state department
that it employs only nurse assistants with a valid certification.

©) Continuing in-service training to assure continuing
competency in existing and new nursing skills.

(d) Each facility shall consider including training regardlng the
characteristics and method of assessment and treatment of
acquired immune deficiency syndrome (AIDS).

(e) (1) The approved training program shall include, within
the 60 hours of classroom training, a minimum of six hours of
instruction on preventing, recognizing, and reporting instances of
resident abuse utilizing those courses developed pursuant to
Section 13823.93 of the Penal Code, and a minimum of one hour
of instruction on preventing, recognizing, and reporting residents’
rights violations.

(2) A minimum of four hours of instruction on preventing,
recognizing, and reporting instances of resident abuse, including
instruction on preventing, recognizing, and reporting residents’
rights violations, shall be included within the total minimum hours
of continuing education or in-service training required and in
effect for certified nursing assistants.

SEC. 2. Section 1430 of the Health and Safety Code is
amended to read:
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1
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9
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14
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18
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23
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25
26
27
28
29
30
31
32
33
34
35
36
37
38
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1430. (a) Except where the state department has taken action
and the violations have been corrected to its satisfaction, a licensee
who commits a class “A’ or “B”” violation may be enjoined from
permitting the violation to continue or may be sued for civil
damages within a court of competent jurisdiction. An action for
injunction or civil damages, or both, may be prosecuted by the
Attorney General in the name of the people of the State of
California upon his or her own complaint or upon the complaint
of a board, officer, person, corporation, or association, or by a
person acting for the interests of itself, its members, or the general
public. The amount of civil damages that may be recovered in an
action brought pursuant to this section may not exceed the
maximum amount of civil penalties that could be assessed on
account of the violation or violations.

(b) A current or former resident or patient of a skilled nursing
facility, as defined in subdivision (c¢) of Section 1250, or
intermediate carefacility, as defined in subdivision (d) of Section
1250, may bring a civil action against the licensee of a facility who
violates any rights of the resident or patient as set forth in the
Patients Bill of Rights in Section 72527 of Title 22 of the
California Code of Regulations, or any other right provided for by
federal or state law or regulation. The suit shall be brought in a
court of competent jurisdiction. The licensee shall be liable for the
acts of the licensee’s employees. The licensee shall be liable for up
to five-thousand-doHars($5;000); hundred dollars (3500), and for
costs and attorney fees, and may be enjoined from permitting the
violation to continue. An agreement by a resident or patient of a
skilled nursing facility or intermediate care facility to waive his or
her rights to sue pursuant to this subdivision shall be void as
contrary to public policy.

(c) The remedies specified in this section shall be in addition to
any other remedy provided by law.

SEC. 3. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty
Jor a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within
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1 the meaning of Section 6 of Article XIII B of the California
2 Constitution.
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Assembly Bill No. 2791

CHAPTER 270

An act to amend Sections 1337.1 and 1430 of the Health and Safety
Code, relating to health facilities.

[Approved by Governor August 23, 2004. Filed with
Secretary of State August 23, 2004.]

LEGISLATIVE COUNSEL’S DIGEST

AB 2791, Simitian.  Skilled nursing and intermediate care facilities:
training.

Existing law requires a skilled nursing and intermediate care facility
to adopt an approved training program that meets standards established
by the State Department of Health Services.

Existing law requires that 6 hours of the precertification classroom
training focus on preventing, recognizing, and reporting resident abuse.
Existing law requires that 4 hours of continuing education and in-service
training for certified nursing assistants address preventing, recognizing,
and reporting resident abuse. Violation of these requirements is a crime
under existing law.

This bill would additionally require one hour of precertification
classroom training addressing the prevention, recognition, and reporting
of residents’ rights violations. This bill would provide that the
continuing education and in-service training for certified nursing
assistants includes instruction on preventing, recognizing, and reporting
residents’ rights violations. By changing the definition of a crime, this
bill would impose a state-mandated local program.

Existing law authorizes a resident or patient of a skilled nursing
facility or intermediate care facility to bring a civil action against the
licensee of a facility that violates any rights of the resident or patient as
set forth in the Patients Bill of Rights. Existing law provides that the
licensee is liable for up to $500, and for costs and attorney’s fees, and
may be enjoined from permitting the violation to continue.

This bill would make technical, nonsubstantive changes to that
provision.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory  provisions establish procedures for making that
reimbursement.

This bill would provide that no reimbursement is required by this act
for a specified reason.
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The people of the State of California do enact as follows:

SECTION 1. Section 1337.1 of the Health and Safety Code is
amended to read:

1337.1. A skilled nursing or intermediate care facility shall adopt an
approved training program that meets standards established by the state
department. The approved training program shall consist of at least the
following:

(a) An orientation program to be given to newly employed nurse
assistants prior to providing direct patient care in skilled nursing or
intermediate care facilities.

(b) (1) A precertification training program consisting of at least 60
classroom hours of training on basic nursing skills, patient safety and
rights, the social and psychological problems of patients, and resident
abuse prevention, recognition, and reporting pursuant to subdivision (e).
The 60 classroom hours of training may be conducted within a skilled
nursing or intermediate care facility or in an educational institution.

(2) In addition to the 60 classroom hours of training required under
paragraph (1), the precertification training program shall consist of at
least 100 hours of supervised and on-the-job training clinical practice.
The 100 hours may consist of normal employment as a nurse assistant
under the supervision of either the director of nurse training or a licensed
nurse qualified to provide nurse assistant training who has no other
assigned duties while providing the training.

(3) At least two hours of the 60 hours of classroom training and at
least four hours of the 100 hours of the supervised clinical training shall
address the special needs of persons with developmental and mental
disorders, including mental retardation, Alzheimer’s disease, cerebral
palsy, epilepsy, dementia, Parkinson’s disease, and mental illness.

(4) In a precertification training program subject to this subdivision,
credit shall be given for the training received in an approved
precertification training program adopted by another skilled nursing or
intermediate care facility.

(5) This subdivision shall not apply to a skilled nursing or
intermediate care facility that demonstrates to the state department that
it employs only nurse assistants with a valid certification.

(¢) Continuing in-service training to assure continuing competency
in existing and new nursing skills.

(d) Each facility shall consider including training regarding the
characteristics and method of assessment and treatment of acquired
immune deficiency syndrome (AIDS).

(e) (1) The approved training program shall include, within the 60
hours of classroom training, a minimum of six hours of instruction on
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preventing, recognizing, and reporting instances of resident abuse
utilizing those courses developed pursuant to Section 13823.93 of the
Penal Code, and a minimum of one hour of instruction on preventing,
recognizing, and reporting residents’ rights violations.

(2) A minimum of four hours of instruction on preventing,
recognizing, and reporting instances of resident abuse, including
instruction on preventing, recognizing, and reporting residents’ rights
violations, shall be included within the total minimum hours of
continuing education or in-service training required and in effect for
certified nursing assistants.

SEC. 2. Section 1430 of the Health and Safety Code is amended to
read:

1430. (a) Except where the state department has taken action and
the violations have been corrected to its satisfaction, a licensee who
commits a class “A” or “B”” violation may be enjoined from permitting
the violation to continue or may be sued for civil damages within a court
of competent jurisdiction. An action for injunction or civil damages, or
both, may be prosecuted by the Attorney General in the name of the
people of the State of California upon his or her own complaint or upon
the complaint of a board, officer, person, corporation, or association, or
by a person acting for the interests of itself, its members, or the general
public. The amount of civil damages that may be recovered in an action
brought pursuant to this section may not exceed the maximum amount
of civil penalties that could be assessed on account of the violation or
violations.

(b) A current or former resident or patient of a skilled nursing facility,
as defined in subdivision (¢) of Section 1250, or intermediate care
facility, as defined in subdivision (d) of Section 1250, may bring a civil
action against the licensee of a facility who violates any rights of the
resident or patient as set forth in the Patients Bill of Rights in Section
72527 of Title 22 of the California Code of Regulations, or any other
right provided for by federal or state law or regulation. The suit shall be
brought in a court of competent jurisdiction. The licensee shall be liable
for the acts of the licensee’s employees. The licensee shall be liable for
up to five hundred dollars ($500), and for costs and attorney fees, and
may be enjoined from permitting the violation to continue. An
agreement by a resident or patient of a skilled nursing facility or
intermediate care facility to waive his or her rights to sue pursuant to this
subdivision shall be void as contrary to public policy.

(c) The remedies specified in this section shall be in addition to any
other remedy provided by law.

SEC. 3. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because the
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only costs that may be incurred by a local agency or school district will
be incurred because this act creates a new crime or infraction, eliminates
a crime or infraction, or changes the penalty for a crime or infraction,
within the meaning of Section 17556 of the Government Code, or
changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution.
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AB. No 2791—Simitian.
' An act to amend Sections 1337.1 and 1430 of the Health and Safety Code relatmg to
health facilities.

2004

Feb. 20—Read first time. To print.

Feb. 22—From printer.’ May be heard in commitiee March 23.

April 1—Referred to Com. on HEALTH. From committee chair, with author’s
amendments: Amend, and re- 1efer to Com. on HEALTH. Read second
time and amended.’

April 12-—Re-referred to Com. on HEALTH

April 20—In committee: Hearing postponed by committee. _

May 10—From committee: Amend and do pass as amended. (Ayes 16. .Noes 0.)
(May 4).

May 11—Read second time and amended Ordered refurned to second reading.

May 12--Read second time. To third reading. Re-referred to Com. on APPR.

: pursuant to Joint Rule 10.5. '
"May 20—From committee: Do pass. To Consent Calendar. (May 19). Read second
- time. To Consent Calendar.

May 25—Read third time, passed, and to Senate. (Ayes 77. Noes 0. Page 6029.) i

May 26—1In Senate. Read first time. To Com: on RLS. for assignment.

June 9—Referred to Com. on H. & H.S.

June. 21-—In committee: Hearing postponed by committee. .

July |—From committee: Do pass, and re-refer to Com. on APPR with

" recommendation: To Consent Calendar. Re-referred. (Ayes 11 Noes 0.)

July 29—1In committee: Hearing postponed by committee.

Aug. 5—Fromcommittee: Be placed on second readlng file pursuant to Senate Rule
28.8.

Aug.  9-—Read second time. To third reading. :

Aug. 10—Read third time, passed, and to Assembly. (Ayes 37. Noes 0. Page 4861.)

' ' © Aug. 10—In Assembly. To enrollment.

- Aug. 13—Enrolled and to the Governor at 3:45 p.m.
Aug.” 23— Approved by the Governor.
Aug. 23—Chaptered by Secretary of State.- Chapter 270, Statlites of 2004.

A.B. No. 2792——Oropeza
/ An act to add and repeal Section 17052.3 of the Revenue and Taxation Code, relatrng
" to taxation, to take effect immediately, tax levy. : '

2004 -
Feb. 20--Read first.time. To print.
Feb.. 22—From printer. May be heard in’committee March 23.
Mar. 11—Referred to Com. on REV. & TAX. :
May © 3—Incommittee: Set, first hearing. Hearing canceled at the request of author
May 4—From committee chair, with author’s amendments Amend, and re- 1efel to
Com. on REV. & TAX. Read second time and amended. ‘
. May '5—Re- referred to Com. on REV. & TAX.
May 10—Incommittee: Set, second hearing. Referred to REV. & TAX. suspense file.
May 1l—From committee: Do pass, and re-refer to Com. on APPR. Re-referred.
_ (Ayes 5. Noes 1.) (May 10).
- May 19—In committee: Set, first hearing. Referred to APPR. suspense file.
May 19—In committee: Set, first hearing. Held under submission.

AB No. 2793—Nakanishi.

An act to add- Section 2906 to the Busmess and Professions Code, relating to
psychiatrists. -

2004
- Feb. 20—Read first time. To print.

: ~ Feb. 22—From printer. May be heard in committee March 23.
P . Mar. 11-—Referred to Com. on B. & P. 32
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In committee: Hearing postponed by committee.
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recommendation: To Consent Calendar. Re-referred. (Ayes 11. Noes
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Date of Hearing: May 4, 2004

ASSEMBLY COMMITTEE ON HEALTH
Rebecca Cohn, Chair _
AB 2791 (Simitian) ~ As Amended: April 1, 2004

SUBJECT: Skilled nursing and intermediate care facilities: liability. |

SUMMARY: Expands rights of nursing home residents to bring civil suits against nursing
homes that violate patient rights. Specifically, this bill:

1) Specifies that either a "current or former" resident or patient of a skilled nursing facility
(SNF), or intermediate care facility (ICF), may bring a civil action against the licensee of a
facility who violates any rights of the resident or patient. Specifies that the rights covered
include those set forth in the Patients Bill of Rights, as specified in California nursing home
regulations, as well as any other right provided for by federal or state law or regulation.

2) Increases a licensee's maﬁimum civil liability for resident rights violations pursuant to #1)
above from $500 to $5,000, plus costs and attorney fees. ' '

- EXISTING LAW:

1) Permits a resident or patient of a skilled nursing facility, or intermediate care facility, to bring
a civil action against the licensee of a facility who violates any rights of the resident or
patient as set forth in the Patients Bill of Rights, as specified in California nursing home -

regulations.
2) Requires the licensee to be liable for the acts of the licensee's employees.

3) Makes the licensee liable for up to $500 and for costs and attorney fees, and authorizes the
licensee to be enjoined from permitting the violation to continue. Makes an agreement by a
resident or patient to waive his or her rights to sue pursuant to this bill void as contrary to
public policy. - :

4) Establishes iﬁ SNF rcgulation, a Patients Bill of Rights, which enumerates 26 rights,
including the right to be fully informed, to be transferred only for specified reasons, to be
free from abuse, and to be treated with consideration and respect. : :

FISCAL EFFECT: None -
LIS -3
COMMENTS:

1) PURPOSE OF THIS BILL. According to the author, this bill is necessary because, despite
numerous deficiencies reported by the Department of Health Services every year and
thousands of unresolved complaints received by the Ombudsman, SNF residents have not
exercised their private right of action under current law which limits a nursing home's
liability to $500. The author states that current law intended to provide a specific mechanism
for an individual resident to enforce his or her rights through a private right of action.

" However, the author believes that the intent g4f that law remains unfulfilled for a variety of
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reasons. First, current residents may fear reprisal if they sue the facility because the home or
facility controls every aspect of a resident's daily life. Second, residents’ rights cases can be
complicated and attorneys will not take cases that involve many hours of work, if the time
spent on the case greatly exceeds the maximum damage award of $500. Finally, the damage
award may not reflect the extent of the violation. The author notes that the State is facing
severe health care cost pressures that are likely to continue and that the number of seniors in
California is expected to double in the next 15 years. With such cost and demographic
pressures, the author believes that state functions such as licensing and certification of health
facilities may suffer, and it thus becomes more important than ever to ensure that residents’
rights be respected and enforced.

BACKGROUND. Existing law, which makes SNFs and ICFs liable for up to $500 along
with litigation costs, has been in effect since 1982. The SNF Patients Bill of Rights, codified
in regulations, was last amended in 1992.

SUPPORT. Supporters argue that, although federal and state law is reasonably good in
establishing the rights of nursing home patients, raising the maximum financial remedy for
rights violations from $500 to $5000 is necessary to provide effective enforcement of those
rights. Supporters believe that bad nursing homes violate the law based on a cynical
calculation that poor care is cheaper and thus more profitable than compliance with the law.
This bill will allow the level of penalty to reflect the severity of harm to the patient.

OPPOSITION. Opponents argue that current resident rights penalties of up to $500 were
enacted to provide residents with a remedy when they have suffered an intangible harm of
nominal value and that increasing the penalty to $5000 creates a substantial financial
incentive to sue facilities and dramatically changes the purpose of the law. Opponents state
that in addition to being liable for civil damages of $500 plus litigation costs under current
law, facilities are also liable for administrative penalties that range anywhere from $100 to
$100,000 and for civil damages awarded under the Elder and Dependent Adult Civil
Protection Act (EADACPA). Opponents argue that during the last round of nursing home
reform in 2000 the increased penalty included in this bill was discussed and rejected. Finally,
opponents believe that increased facility liability will inevitably raise costs for liability
insurance, which has already increased substantially in the last five years, resulting in higher
operating costs and necessitating higher Medi-Cal reimbursements. Opponents cite a 2003
report from the federal Centers for Medicare and Medicaid Services that states that the
national average habxhty cost per occupied skilled nursing bed has grown at an average rate
of 24% per year smce 1991.

PREVIOUS LEGISLATION. SB 679 (Mello), Chapter 774, Statutes of 1991, enacted
EADACPA, which prescribes conduct for the care of elderly or. dependant adults and
authorizes civil actions arising from abuse or neglect of elderly or dependent adults. In any
such action, attorney's fees and costs, "pain and suffering" damages, and punitive damages
may be awarded where there is clear and convmcmg evidence that a defendant has acted

recklessly, or with malice, fraud or oppression. AB 634 (Steinberg), Chapter 242, Statutesof

2003, creates a statewide policy against confidential settlement agreements in cases brought
under EADACPA.

AB 1731 (Shelley), Chapter 451, Statutes of 2000, established increased state civil penalties
on SNFs and ICFs, mcreasmg Class "AA" fings from not less than $5,000 to a range of
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$25,000 to $100,000, and Class "A" fines from not less than $1,000 to a range of $2,000 to
$20,000. AB 1731 also increased fines for "willful material falsification” and "willful
material omission.” "AA" violations are those that are a direct proximate cause of death of a
patlent "A" violations present an imminent danger or substantial probabﬂlty of death or

serious harm to a patient.

REGISTERED SUPPORT / OPPOSITION:

Support

California Senior Legislature (sponsor)

AARP California

American Federation of State, County and Municipal Employees
California Advocates for Nursing Home Reform

Consumer Attorneys of California

National Senior Citizens Law Center

Opposition

California Association of Health Facilities

California Association of Homes and Services for the Aging
California Healthcare Association

Crestwood Behavioral Health, Inc.

658 individuals .

Analysis Prepared by: John Gilman / HEALTH / (916) 319-2097
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(2) Committee on Health
[t8] Date of Hearing: May 04, 2004 [_l<x>

{ Mr. Speaker: Your Committee.'on Health reports:

fassembly Bill No. 2791 (16-0)
LIS-4

(1)With amendments with the recommendation: Amend, and do pass, as
amended. <l>

COHN

(5)Above bill(s) ordered to gsecond reading.
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AMENDMENTS TO ASSEMBLY BILL NO. 2791
AS AMENDED IN ASSEMBLY APRIL 1, 2004

Amendment 1
In line 2 of the title, strike out "Section” and insert:

Sections 1337.1 and

Amendment 2
On page 2, line 2, after "SECTION 1." insert:

Section 1337.1 of the Health and Safety Code is amended to read:

1337.1. A skilled nursing or intermediate care facility
shall adopt an approved training program that meets standards
established by the state department. The approved training program
shall consist of at least the following:

(a) An orientation program to be given to newly employed
nurse assistants prior to providing direct patient care in skilled
nursing or intermediate care facilities.

(b) (1) A precertification training program consisting of
at least 60 classroom hours of training on basic nursing skills,
patient safety and rights, the social and psychological problems of
patients, and resident abuse prevention, recognition, and reporting
pursuant to subdivision (e). The 60 classroom hours of training may
be conducted within a skilled nursing or intermediate care facility
or in an educational institution.

(2) In addition to the 60 classroom hours of training
required under paragraph (1), the precertification training program
shall consist of at least 100 hours of supervised and on-the-job
training clinical practice. The 100 hours may consist of normal
employment as a nurse assistant under the supervision of either the
director of nurse training or a licensed nurse qualified to provide
nurse assistant training who has no other assigned duties while
providing the training.

(3) At least two hours of the 60 hours of classroom
training and at least four hours of the 100 hours of the supervised
clinical training shall address the special needs of persons with
developmental and mental disorders, including mental retardation,
Alzheimer's disease, cerebral palsy, epilepsy, dementia, Parkinson's
disease, and mental illness.

(4) In a precertification training program subject to
this subdivision, credit shall be given for the training received in
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an approved precertlflcatlon training program adopted by another
skilled nursing or intermediate care facility.

(5) This subdivision shall not apply to a skilled nursing
or intermediate care facility that demonstrates to the state
department that it employs only nurse assistants with a valid
certification.

(c) Continuing in-service training to assure continuing
competency in existing and new nursing skills.

(d) Each facility shall consider including training
regarding the characteristics and method of assessment and treatment
of acquired immune deficiency syndrome (AIDS).

(e) (1) The approved training program shall 1nclude,
within the 60 hours of classroom tralnlng, a minimum of six hours of
instruction on preventing, recognizing, and reporting instances of
resident abuse utilizing those courses developed pursuant to Section
13823.93 of the Penal Code, and a minimum of one hour of instruction
on preventing, recognizing, and reporting residents' rights
violations.

(2) A minimum of four hours of instruction on preventing,
recogn1z1ng, and reporting instances of resident abuse, ncludlng
instruction on preventing, recognizing, and reporting residents’
rights violations, shall be included within the total minimum hours
of continuing education or in-service training required and in
effect for certified nursing assistants.

SEC. 2,

Amendment 3
On page 2, line 29, strike out "thousand dollars
($5,000)," and insert:

hundred dollars ($500),

Amendment 4
On page 2, below line 36, insert:

SEC. 3. No reimbursement is required by this act
pursuant to Section 6 of Article XIII B of the California
Constitution because the only costs that may be incurred by a local
agency or school district will be incurred because this act creates
a new crime or infraction, eliminates a crime or infraction, or
changes the penalty for a crime or infraction, within the meaning of
Section 17556 of the Government Code, or changes the definition of a
crime within the meaning of Section 6 of Article XIII B of the
California Constitution.

...0_
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Assembly

(1)With author's amendments with the recommendation: Amend, and re-refer

to the committee.
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April 01, 2004 [1l]<r>

of your Committee on Health reports:

1927
1957
1959
2297
2324
2326
2389
2483
2763
2791

2874

Cohn
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AMENDMENTS TO ASSEMBLY BILI, NO. 2791

Amendment 1
In line 1 of the heading, strike out "Berg" and insert:

Simitian

o Amendment 2
Strike out lines 1 and 2 of the title and insert:

An act to amend Section 1430 of the Health and Safety Code, relating
to health facilities. ‘

Amendment 3
On page 1, strike out line 1, and insert:

SECTION 1., Section 1430 of the Health and Safety Code is
amended to read:

1430. (a) Except where the state department has taken
action and the violations have been corrected to its satisfaction,
any a licensee who commits a class "A" or "B" violation may be
enjoined from permitting the violation to continue or may be sued
for civil damages within a court of competent jurisdiction. Sueh
actions An action for injunction or civil damages, or both, may be
P! )ecuted by the Attorney General in the name of the people of the
State of California upon his or her own complaint or upon the
complaint of any a board, officer, person, corporation, or
association, or by any a person acting for the interests of itself,
its members, or the general public. The amount of civil damages
which that may be recovered in an action brought pursuant to this
section shaii ggx not exceed the maximum amount of civil penalties
which that could be assessed on account of the violation or
violations, '

{b) A current or former resident or patient of a skilled
nursing facility, as defined in subdivision (c) of Section 1250, or
intermediate care faciiities facilit r @8 defined in subdivision (@)
of Section 1250, may bring a civil action against the licensee of a
facility who violates any rights of the resident or patient as set
forth in the Patients Bill of Rights in Section 72527 of Title 22 of
the California Administrative Code of Regulations, or any other
right provided for by federal or state law or regulation. The suit
shall be brought in a court of competent jurisdiction. The licensee
shall be liable for the acts of the licensee's employees. The
licensee shall be liable for up to five hundred thousand dollars
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t§568% ($5,000), and for costs and attorney fees, and may be
enjoined from permitting the violation to continue. An agreement by
a resident or patient of a skilled nursing facility or intermediate
care facility to waive his or her rights to sue pursuant to this
subdivision shall be void as contrary to public policy.

. ~ {c) The remedies specified in this section shall be in
addition to any other remedy provided by law.

Amendment 4

On page 1, strike out lines 2 to 8, inclusive, and strike
out pages 2 to 11, inclusive :

-0 -
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ASSEMBLY COMMITTEE ON HEALTH

Rebecca Cohn, Chair

MEMORANDUM

TO: LEGISLATIVE COUNSEL
FROM:  COMMITTEE ON HEALTH

DATE: 5 oy ‘
RE:  COMMITTEE AMENDMENTS TO: A L AT

0 Draft bill as per attached.
Draft amendments as per attached.
D Coauthors

1 Opinion as per attached WRITTEN - VERBAL
If necessary, confer with John Gllman (319-2607) (Cell: 616-4788)
,D Confer with me before final draftmg

(1 This is to authorize ___to work with you;rv

office on the above legislation.
,gf I need request by ﬁ §/7/Q\\/’ A DN — o

OO Avove requested by phone.
O omer g1 lReye Qs T §00 &

O{J ohn Gllman]
Attachment(s)

p:\ldcUegcoun2.doc
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Proposed Amendments to AB 2791 (Simitian)

On Page 2, lines 2-3, add a new Section 1, as follows:

SECTION 1. Section 1337.1 of the Health and Safety Code is amended to read:

................

(¢) (1) The approved training program shall include, within the 60 hours of classroom
training, a minimum of six hours of instruction on preventing, recognizing, and
reporting instances of resident abuse utilizing those courses developed pursuant to
Section 13823.93 of the Penal Code, and a minimum of one hour of instruction on
preventing, recognizing and reporting resident=s rights violations.

(2) A minimum of four hours of instruction on preventing, recognizing, and
reporting instances of resident abuse, including instruction on preventing,
recognizing and reporting resident=s rights violations shall be included within the

total minimum hours of continuing education or in-service training required and in
effect for certified nursing assistants.

On Page 2, line 2, add a new Section 2, as follows:

SECTION 2. Section 1430 of the Health and Safety Code is amended to read:
On Page 2, lines 28-29, convert language back to current law:

liable for the acts of the licensee=s employees. The licensee shall be liable for up to
five hundred theusend dollars ($500) ($5;600),

46
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Date of Hearing: May 4, 2004

ASSEMBLY COMMITTEE ON HEALTH
Rebecca Cohn, Chair _
AB 2791 (Simitian) — As Amended: April 1, 2004

SUBJECT: Skilled nursing and intermediate care facilities: liability.

SUMMARY: Expands rights of nursing home residents to bring civil suits against nursing
homes that violate patient rights. Specifically, this bill:

1)

2)

Specifies that either a "current or former" resident or patient of a skilled nursing fac1hty
(SNF), or intermediate care facility (ICF), may bring a civil action against the licensee of a
facility who violates any rights of the resident or patient. Specifies that the rights covered
include those set forth in the Patients Bill of Rights, as specified in California nursing home
regulations, as well as any other right provided for by federal or state law or regulation.

Increases a licensee's maximum civil liability for resident rights v1olat10ns pursuant to #1)
above from $500 to $5,000, plus costs and attorney fees.

- EXISTING LAW:

1)

2)

3)

4)

Permits a resident or patient of a skilled nursing facility, or intermediate care facility, to bring
a civil action against the licensee of a facility who violates any rights of the resident or
patient as set forth in the Patients Bill of Rights, as specified in California nursing home -
regulations. -

Requires the licensee to be liable for the acts of the licensee's employees.

Makes the licensee liable for up to $500 and for costs and attorney fees, and authorizes the
licensee to be enjoined from permitting the violation to continue. Makes an agreement by a
resident or patient to waive his or her rights to sue pursuant to this bill void as contrary to
public policy. :

/ LEGISLATIVE INTENT SERVICE

(800) 666-1917

' ' - 3
Establishes in SNF regulation, a Patients Bill of Rights, which enumerates 26 rights, “_‘::
including the right to be fully informed, to be transferred only for specified reasons, to be ',':

free from abuse, and to be treated with consideration and respect.

FISCAL EFFECT: None

COMMENTS:

" However, the author believes that the intent ?7f that law remains unfulfilled for a variety of

1) PURPOSE OF THIS BILL. According to the author, this bill is necessary becauée, despite

numerous deficiencies reported by the Department of Health Services every year and
thousands of unresolved complaints received by the Ombudsman, SNF residents have not
exercised their private right of action under current law which limits a nursing home's
liability to $500. The author states that current law intended to provide a specific mechanism
for an individual resident to enforce his or her rights through a private right of action.

AP - 11



2)

3)

4)

5)

Case 1:13-cv-00036-LJO-BAM Document 77 Filed 01/08/14 | Page 47 of 101
AB 2791

Page 2

reasons. First, current residents may fear reprisal if they sue the facility because the home or
facility controls every aspect of a resident's daily life. Second, residents’ rights cases can be
complicated and attorneys will not take cases that involve many hours of work, if the time
spent on the case greatly exceeds the maximum damage award of $500. Finally, the damage
award may not reflect the extent of the violation. The author notes that the State is facing
severe health care cost pressures that are likely to continue and that the number of seniors in
California is expected to double in the next 15 years. With such cost and demographic
pressures, the author believes that state functions such as licensing and certification of bealth
facilities may suffer, and it thus becomes more important than ever to ensure that residents’
rights be respected and enforced.

BACKGROUND. Existing law, which makes SNFs and ICFs liable for up to $500 along
with litigation costs, has been in effect since 1982. The SNF Patients Bill of Rights, codified
in regulations, was last amended in 1992.

SUPPORT. Supporters argue that, although federal and state law is reasonably good in
establishing the rights of nursing home patients, raising the maximum financial remedy for
rights violations from $500 to $5000 is necessary to provide effective enforcement of those
rights. Supporters believe that bad nursing homes violate the law based on a cynical
calculation that poor care is cheaper and thus more profitable than compliance with the law.
This bill will allow the level of penalty to reflect the severity of harm to the patient.

OPPOSITION. Opponents argue that current resident rights penalties of up to $500 were
enacted to provide residents with a remedy when they have suffered an intangible harm of
nominal value and that increasing the penalty to $5000 creates a substantial financial
incentive to sue facilities and dramatically changes the purpose of the law. Opponents state
that in addition to being liable for civil damages of $500 plus litigation costs under current
law, facilities are also liable for administrative penalties that range anywhere from $100 to
$100,000 and for civil damages awarded under the Elder and Dependent Adult Civil
Protection Act (EADACPA). Opponents argue that during the last round of nursing home

reformn in 2000 the increased penalty included in this bill was discussed and rejected. Finally,

opponents believe that increased facility liability will inevitably raise costs for liability
insurance, which has already increased substantially in the last five years, resulting in higher
operating costs and necessitating higher Medi-Cal reimbursements. Opponents cite a 2003
report from the federal Centers for Medicare and Medicaid Services that states that the
national average liability cost per occupied skilled nursing bed has grown at an average rate
of 24% per year since 1991. ' :

PREVIOUS LEGISLATION. SB 679 (Mello), Chapter 774, Statutes of 1991, enacted
EADACPA, which prescribes conduct for the care of elderly or. dependant adults and
authorizes civil actions arising from abuse or neglect of elderly or dependent adults. In any
such action, attorney's fees and costs, "pain and suffering" damages, and punitive damages
may be awarded where there is clear and convincing evidence that a defendant has acted

recklessly, or with malice, fraud or oppression. AB 634 (Steinberg), Chapter 242, Statutesof

2003, creates a statewide policy against confidential settlement agreements in cases brought
under EADACPA.

AB 1731 (Shelley), Chapter 451, Statutes of 2000, established increased state civil penalties
on SNFs and ICFs, increasing Class "AA" fings from not less than $5,000 to a range of

(800) 666-1917
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$25,000 to $100,000, and Class "A" fines from not less than $1,000 to a range of $2,000 to
$20,000. AB 1731 also increased fines for "willful material falsification" and "willful
material omission." "AA" violations are those that are a direct proximate cause of death of a
patient. "A" violations present an imminent danger or substantial probability of death or

serious harm to a patient.

REGISTERED SUPPORT / OPPOSITION:

Support

California Senior Legislature (sponsor)

AARP California

American Federation of State, County and Municipal Employees
California Advocates for Nursing Home Reform

Consumer Attorneys of California

National Senior Citizens Law Center

Opposition

California Association of Health Facilities

California Association of Homes and Services for the Aging
California Healthcare Association

Crestwood Behavioral Health, Inc.

658 individuals

Analysis Prepared by:  John Gilman / HEALTH / (916) 319-2097
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One Flynn (lenter

825 Van Ness AvE,
Suvite su0

San Fuancisco
CA py109

TEL: 415.976.7337
PAX: 413.776.§209

SLDERCAREXFPERTS . COM

The M ﬂnrin:_y Offices

617 VeTRRANS BLvD,
SULTE 111

Runwoon Civy
CA 94063

TEL: 650.586.9908
FAX: 650.856.1669

4157765269 HOME SWEET HOME CARE
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May 5, 2004

Hon, Assemblymember Rebecca Colm, Chair
Assembly Health Committee
State Capitol, Room 6005 Sacramento, CA 95814

Phomne: (916) 319-2097 Fax: (916) 319-2197
Assemblymember.Co assembly.ca.gov

RE: Request for support of Assembly Bills AB2791
Dear Chair and members of the Assembly Health Committee,

I am writing on behalf of Home Sweet Home Care to voice our support of Assembly
Bill AB 2791, which expands the liability limit for nursing home violations. This
important legislation deserves your support to raise the lability limit from the current
level of $500 to a modest amount of $5,000.

In nearly 20 years no suits have been filed by residents because lawyers will not take
cases when the damage limit is so low and the law did not specifically give former
nursing home residents the right to sue. AB 2791 is a step in the right direction to
improve the Patients Bill of Rights. Please support this vital legislation for our at-risk
elders. |

y Cohen

Executive Director

Sincerely,

Home Sweer Home CaR®
The Eldtrcaga opecialisss

PAGE @1/81
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April 28, 2004

The Honorable Rebecca Cohn
Chair, Assembly Health Committee
State Capitol Building
Sacramento, Ca. 95814

Re: AB2791(Simitian): Oppose
Dear Assembly Member Cohn:

I am writing to express my opposition to AB2791(Simitian), whick would raise
the penalty for a resident’s rights violation from $500.00 up to $5,000.00 per
violation. I believe we are a good nursing home that works very hard to ensure
that resident rights are not violated. Please consider my request not to raise the
violation.

‘:: 4 . :‘ ,: \, Sincerely, N
t%/wﬂ W\ -

Theresa Harrison
Administrator

(800) 666-1917
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AARP california &
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April 30, 2004

Honorable Rebecca Cohn, Chair

Assembly Health Committee

State Capitol, Room 6003

Sacramento, California 95814 via Facsimile & Mail

Re: AB 2791 (Simitian) Support

Dear Assemblymember Cohn:

On behalf of the over 3 million members of AARP in California I am pleased to communicate our
support for AB 2791.

We commend this legislation to expand the provisions of a private right of action for nursing
home residents whose rights have been violated.

Health and Safety Code 1430(b) provides for the only remedy available for violation of residents’
rights in California. Unfortunately, since this law was first enacted in 1982, fewer than five such
actions have been filed. Although remedies available under this section include injunctive relief,
an important remedy for violation of residents’ rights the $500 limit on damages so reduces the
likelihood of legal representation, any opportunity for relief is moot.

H

As a consequence, residents who are illegally evicted, denied phone calls or visitors or subjected
to humlhatlon in any form, are denied any relief.

AARP strongly urges your support for AB 2791, which would help make enforcement of
residents’ rights more than just a symbolic gesture.

(800) 666-1917

':/ LEGISLATIVE INTENT SERVICE

Thank you for your considemtion. If you have any questions_on our position or need more ;‘:‘:E
information, please contact, Lupe De La Cruz, Manager of Advocacy, at 916-556-3036. )
Respectfully, |

Hoa. 7 Ko
Helen Russ

California State President

cc: Assemblymemeber Simitian
Members Health Committee

980 9th Street, Suite 700 | Sacramento, CA 95814 | 916-446-2277 | 916-556-3000 fax
200 South Los Robles Avenue, Suite 400 | Pasadena, CA 91161 | 626-585-9500 | 626-583-8500 fax AP -16
James G. Parkel, President | William D. Novelli, Executive Director and CEO ] www.aarp,org/ca
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“//‘ CAL]FORNIA
FAITl HERLTHCARe

Providing Leadership in

April 28, 2004

The Honorable Rebecca Cohn
Chair, Assembly Health Committee
State Capitol, Room 6005
Sacramento, California 95814

SUBJECT: AB 2791 (Simitian) - OPPOSE
Dear Assembly Member Cohn:

The California Healthcare Association (CHA), which represents California’s 500 hospitals and
health systems, many of which operate skilled nursing facilities opposes AB 2791 (Simitian),
which would (1) increase the penalty for a residents’ rights violation from $500 to $5,000 per
violation, and (2) expand the residents’ rights that serve as a basis for such penalty.

The residents’ rights penalty was enacted to provide residents with a remedy when they have
suffered an intangible harm of nominal value. In enacting the statute, the legislature recognized
a balance between acknowledging these intangible harms and creating an incentive to sue.
Increasing the penalty to $5,000, however, creates a substantial financial incentive to sue
facilities and dramatically changes the purpose of this statutory provision.

CHA supports residents’ rights. Enumeration of these rights in law makes it clear that public
policy values the personal integrity and dignity of residents. It does not logically follow,
however, that people should be able to obtain a monetary windfall by stringing together a series
of alleged rights violations into a lawsuit. It is not difficult for a resident to claim that their rights
have been violated; relatively minor behavior can be framed as a residents’ rights violation.

The Elder and Dependent Adult Civil Protection Act; which provides nursing home residents
with enhanced remedies (including attorneys’ fees and cost and treble punitive damages); already
creates a significant incentive to sue nursing homes. Additional incentive to sue is not necessary
and will exacerbate the existing liability insurance coverage crisis that nursing homes are
experiencing.

In addition to personal causes of action, the state has extensive enforcement authority over
nursing homes, including oversight by the Department of Health Services in the form of annual
and complaint surveys, the Ombudsman program in the form of spontaneous visitations, the
Attorney General through *“Operation Guardian inspections and criminal prosecution. The
federal Centers for Medicare and Medicaid also conducts “look back” surveys on nursing homes

1215 K Street, Suite 800, Sacramento. CA 95814 Telephone: 9I6-4§37>-74OI Facsimile: 916-552-7596 Website: www.calhealth.org

Corporae Members: Hospital Council of' Northern and Central Calitomiz, Huspital Associuion of Sawthem Califurnia, ar! Healtheare Association of San Diego and lmperial Countics

Health Policy und Advocacy

(800) 666-1917
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with increasing frequency. These mechanisms provide extensive oversight of nursing home
quality, including the respect of residents’ rights.

For the above-stated reasons, CHA. urges your “No” vote on AB 2791.

Sincerely,

Tudy Citko

Vice President, Continuing Care Services

cc: Assembly Member Joseph Simitian
Members of the Assembly Health Committee
John Gilman, consultant, Assembly Health Committee
Peter Anderson, consultant, Assembly Republican Caucus

(800) 666-1917
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PROTECT OugR PARENTS

A COALITION OF:
The C’/anﬁress af C’/&Llifamm Sentors, GRAY Panthers, C’/Mifamin
Advocates for Nu rsing Home Reform, 0lder Women's Leaque, Californians
For Qus mlitt; Care, Consumer A‘ttameys of leifamm, AARP, and the

Consumer Federation af @Mifamiﬂ

May 3, 2004

The Honorable Rebecca Cohn

Chair, Assembly Health Committee RECEI

State Capitol, Room 6005 VED myy 3204
Sacramento, CA 95814

(800) 666-1917

RE: AB 2791 (SIMITIAN) SUPPORT

On behalf of the Protect Our Parents coalition, a coalition of senior advocate
organizations, I would like to express our support for AB 2791 (Simitian), which
would expand the civil liability limit for a private right of action for nursing home
residents whose rights have been violated.

Residents’ rights are more than just words. They reflect the quality of daily living
in care facilities. Health and Safety Code 1430(b) provides a remedy for violations
of residents’ rights in California. But since the law was first enacted, few actions
have been filed despite the numerous documented violations of residents’ rights.
By raising the cap on civil damages from $500 to $5,000 for a violation of
residents’ rights, AB 2791 will help to compel compliance with the law.

/ LEGISLATIVE INTENT SERVICE

(]
o'/
%

.‘
| ]

L)
..II

L)

AB 2791 is a positive step toward protecting California’s growing senior
population. We strongly urge your support of AB 2791,

cc:  Assemblyman Joe Simitian
Assembly Health Committee
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Ombud‘sman/Advocate, Inc.

525 Laurel} St. Ste.140
Santa Cruz, CA 95060

Santa Cruz (831) 429-1913 San Benito (831) 636-1638 Fax 429-9102

PAGE 82

Case 1:13-cv-00036-LJO-BAM Document 77 Filed 01/08/14 Page 55 of 101

Protect, through gdvocacy, education and intervention, the rights of facility-placed

April 24, 2004

Assemblywoman Rebecca Cohn, Chair
Assembly Health Committee

State Capitol; Rm. 6005

Sacramento, CA 95814

Fax # 916-319-2197

RE: AB 2791

Dear Assemblywoman Cohn,

seniors and disabled persons, and individuals with mental health needs.

As Executive Director of Ombudsman/Advocate, Inc., 'm writing, on behalf of the Long-Term Care
Ombudsman Program and the Patients’ Rights Advocate Program serving Sanita Cruz and San

Benito Counties, in support of AB 2791, introduced by Assemblyman Simitian.

The long-term care facility-placed residents deserve a legal outlet that can realistically assist in
rights protection. In the hest of cases, facility residents have limited access to legal assistance.

With so little value placed on ights violations and abuse occurrences, legal counsel has been

virtually nonexistent. Increasing the damages available improves the practicality of legal recourse.

As you may be aware, state oversight agencies do not, or are unable to, adequately address righrs
and abuse issues to the residents’ satisfaction. Since we aze a society in which importance is often
‘attached to a dollar value; increasing the amount of damages from $500 to $5,000, not only provides
. amore viable course of action for residents, but increases the importance of residents’ rights to

dignity and quality of care, regardless of their residence.

Ombudsman/Advocate, Inc., anindependent nonprofit providing advocacy and rights protection to

seniors, facility-placed residents and mental healch clients, urges your support of AB 2791 in

Commirtee and active support for an Assembly full vore,

Since,

Kathleen Jolhson .
Executive Director
Ombudsman/Advocate, Inc.
525 Laurel St., Ste. 140
Santa Cruz, CA 95010
831-429-1913

cc! Assemblyman Joe Simitian

Supported by: Individual Contributlons s City-of Capitala « City of Santa Cruz » City of Scotts Valley « City of Watsonville
. Mental Health-of San Benito County = Mental Health of Santa Crug County *5anta Cruz County
- Seniors Councll of Santa Cruz & San Benito Counties =United Way of San Benito County & United Way of Santa Cruz County
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April 30, 2004 VI4 FACSIMILE (916)319-212]

The Honerable Jéssph Simitian
Californba Stute. Aassmmbly

Sta Bp’i‘t@l{. )i 2

Sacray :.smo, Caﬂfmmla 95814

" Re  Supportfor AB-2791 @imitiany,
: Eea.rAssmbﬂ I Aber Simitian:

0 exrpress our slmng support for

i )2l umt against nursing homes who
rights: ﬂfam $5@0 to $5,000,

; oﬂ’daﬂy i
v:olw.‘e ﬁmdamental residents

B‘et‘Tz‘edek is a non-profit public interest law. conter providing free legal Tepresentation to
over 10,000 lmw—meome e]der /»-atidisabled peuple each: year throughaut Los Angeles
\ t-of the: Nt T oct-at Bet Tzedek, I receive
it seniors and their families regarding
vilities; including: 1llega1 transfers and discharges;
mmemsary uge of restraints; failure to communicate

- and: wewdmate health eare; lack ofqualmty care; ard denial of access to visitors, telephones,
and manl

nd-disabled. No
ststestions because he or
ora; =-and state laws- gstablish the rights
. Hy mﬁmgad upen by nursing facilities

00! and gnfoteemient. By taising the cap on damages for a
violation of tesident’s rights from 5500 t0 $5,000, AB 2791 will help to safeguard
fundamental fresdoms w]uch no persan slmuld have to do without. :

Thaxn] ¢ you for your stewardsliip in helpmg our:seniors in their homes away from home, and
for making enforcement of their nghts a tep priority.

Singcerely,

Di’r‘ect‘oi-, Nursing Home Advocacy Project

on Coudicil of Los Angeles,

on-profll organization.
- ContAbutions tre-fax daduet

Gi¥ady\Lagmiation\AB-27% | LirzSimitlan: 4.30,04.wpd

(800) 666-1917
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. A Communig-Govermment Partnershin Warking Together 1o Insure Safely: Respect, Ouatiy of Life and Justice for Servors”

May 3, 2004

The Honorable S. Joseph Simitian
Caiifornia State Assembly

State Capitol, Room 5119
Sacramento, California 95814

RE: AB 2721 {Simitian)

Dear Assembly Member Simitian:

As Co-Chair of the Los Angeles Metro Multi-Disciplinary Team (MDT) for
Consultation on Eiders at Risk and Publisher of www.lLA4Seniors.com, | want

to thank you for introducing AB 2791 to protect the rights and dignity of
nursing home residents.

(800) 666-1917

By expanding the fiability limit when a nursing home violates residents’
rights from $ 500 to $ 5,000, AB 2791 will provide a needed remedy and
access to justice. AB 2791 will also create an incentive for facillties to provide

quality care to elderly residents and be an effective deterrent against abuse
and neglect.

Nursing home patients are the most vulnerable, isolated and forgotten
members of our community. | am grateful for your work on their behalf and

am commiitee to working with you to ensure the passage and signing of AB
2791. ’

Sincerely,
Anne Marie Lardeau
Co-chair, L A. Metro MDT
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Organizaton Address:
3440 Troy Drive
Hollywood, CA 90060-1436

Web Address;
http://www ladseniors.com

Phone: 323-876-4121
Fax: 323-9764197
Email: MDT@la4senlors.com
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RECEIVED MAY o 3 2004

April 30, 2004

Honorable Rebecea Cohn, Chair

Assembly Health Committee

State Capitol, Room 6003

Sacramento, Califomia 95814 via Facsimile & Mail

Re: AB 2791 (Simitian) Suppori

M~
Dear Assemblymember Cohn: §
©
On behalf of the over 3 million members of AARP in California Tam pleased (o cornmunicate our 8
support for AB 2791, ’g
o]
We commend this legistation to expand the provisions of a private rght of action for nursing
home residents whose rights have beeu violated. W
(@)
Health and Safety Code 1430(b) provides for the only remedy available for violutivn of residents’ E
rights in Califormia. Unfortunately, since this law was first coacted in 1982, fewer than five such L
actions have been filed. Although remedies available under this section include injuactive relict, —
an important remedy for violation of residents’ rights the $500 limit on damages so reduces the E
likelihood of legal representation, any opportunity for relief is moot. =
As a consequence, residentls who are iflegally evicted, denied phone calls or visitors or subjected Lg
to humiliation in any form, are deoied any relief, |<—(
’ -
. . 2]
AARP strongly urges your support for AB 2791, which would help mitke enfoccement of 1]
residents’ tights more than just a symbolic gesture. u
" Thank you for your consideration. If you have any questions on our position or need tore :':,‘
information, please coutact, Lupe De La Cruz, Manager of Advocacy, at 916.556-3036, “:-.
a7
M

Raspectfully,

5“2.&. w2 (earr

Helen Russ
California State President

cc: Assemblymemeber Simitian
Members Health Committee

980 9th Street, Suite 700 | Sacramenta, CA 95814 | 916-446-2277 | 916-556-3000 fax
200 South Los Rables Avenue, Suits 400 | Pasadena, CA 91101 | 626-585-9500 | 626-583-8500 fax
James G. Parkel, President | William D. Novelli, Executive Directar and CEO | www.sarp.orgfea
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‘ . STATE OF CALIFORNIA

CALIFORNIA SENIOR LEGISLATURE
1600 K Street, 4™ Floor, Sacramento, CA 95814
Phone (916) 322-5630 Fax (916) 327-1859

:
A
n

i
April 20, 2004

The Honorable S. Joseph Simitian
California State Assembly

State Capitol, Room 5119
Sacramento, California 95814

Dear Assembly Member Simitian: ‘

Sponsor for AB‘ 2791 (Simitian), as amended April 1, 2004

On behalf of the 120 members of the California Senior Legislature (CSL), representing 4 million
seniors through effective legislative advocacy, I want to thank you for introducing AB 2791. This
bill will expand the liability limit for nursing homes for violation of residents’ rights from $ S00 to
$ 5,000 and it will clarify that it applies to both current and former residents.

It has been two decades since the Health and Safety Code was amended to allow a private right of
action for residents of nursing homes whose rights have been violated. Despite many cases of
documented violations of residents’ rights, the code has been ineffective due to the $ 500 award
imit on these cases. The appropriateness of the penalty for a violation of a resident’s rights should
depend on the severity of the harm to the resident. AB 2791 seeks to make the awards reflect the

severity of harm to the resident.

AB 2791 is a positive step in our efforts to protect California’s senior population and to reduce the
number of violations of residents’ rights . We are committed to working with you to ensure the
passage and signing of AB 2791. If you would like to discuss this bill with us, piease contact Senior
- Assembly Members Donna Ambrogi at (909) 625-2558 or Helen Karr at (650) 992-5793 or by email:

hehkarr@aol.com, or June P. Hamilton, Legislative Lialson, at (916) 322-5630 or by email:
i il@ccoa ca.gov,

Sincerely,

Phusad [ Jpado)

Ed Woods, Chair y
Joint Rules Committee (CSL)

jph.ab2791sponsor.|tr4.04
Sponsored by the California Commission on Aging and funded by the California Fund for Senior Citizens

(800) 666-1917
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CALIFORNIA
ASSOCIATION OF
HEALTH FACILITIES

Supporting People,
Health and

Quality of Life

2201 K Street

P.O. Box 537004
Sacramento, CA
(95816) 95853-7004
fax (916) 441-6441
(916) 441-6400

1125 West Sixth Street
Suite 304

Los Angeles, CA
90017

fax (213) 627-6106
(213) 627-3000

P.O. Box 370

La Jolla, CA
02038

fax (760) 944-1049
(760) 944-1666

Paul Tunncll
Chairman of the Boarc

FloydRhoades

Vice Chainnan of the Board

Frances Foy
Secretary/Trcasuret

RichardMendlen
Immediate Past Chainnan

James H. Gomez
CEO/President

——
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April 19, 2004

The Honorable Rebecca Cohn
Chair, Assembly Health Committee
State Capitol Building

Sacramento, CA 95814 RECE’ VED APR 3 e

(R
RE: AB 2791 (Simitian): Oppose
Dear Assembly Member Cohn:

The California Association of Health Facilities (CAHF), a non-profit professional
organization representing a majority of the state’s licensed long-term health care facilities,
is opposed to AB 2791 (Simitian), which would raise the penalty for a resident’s rights
violation from $500 up to $5,000 per violation.

“Resident’s Rights” Are All Inclusive In Nursing Facilities

Resident’s Rights have been substantially expanded by both state and federal law over the
years. This is evident in current regulations, which have been broadly drafted in very
general terms to cover every aspect of care. The “resident rights” category was designed
to catch violations of a personal nature, which do not involve any resident harm, or even
the potential thereof. Typical violations include not offering a preferred food alternative
as a substitute for a specific menu item, resident privacy curtains left open, and caregivers
not speaking in the resident’s language while providing services. The Legislature never
intended this section to be abused in the way it has under current practice by attorneys who
dress up acomplaint with alleged behavior that has artfully been plead to meet the technical
definitions of a resident’s right violation. AB 2791 would absolutely encourage more of
this behavior given the increased penalty amount.

Available Remedies Against Facilities Are Not Limited To $500

In addition to being liable for civil damages of $500 per violation (plus litigation costs,
attorneys fees and injunctive relief) for a resident’s rights violation, a facility is also liable
for administrative penalties that range anywhere from $100 to $100,000 (if the violation
meets the definition of a class “B”, “A” or “AA” citation), and for any civil damages
awarded under the Elder and Dependent Adult Civil Protection Act (EADACPA), which
gives long-term care residents an additional private right of action and the ability to collect
significant enhanced remedies (i.e., attorney’s fees and costs, and a $250,000 pain and
suffering award) for any harm suffered.

Administrative penalties are based on a direct relationship between the severity of the
violation and actual or potential harm suffered by a resident. A lesser violation that does
not actually cause (nor poses even a potential for) harm to the resident, but rather might
cause disrespect or embarrassment is appropriately categorized as a resident’s rights
violation and is assigned a civil penalty of $500, plus litigation costs and attorneys fees.
If the resident’s rights violation leads to actual harm, the EADACPA statute confers
enhanced remedies upon any resident who has suffered harm and is a strong catalyst for
litigation. By increasing the value of a resident’s rights violation from $500 to $5 ,000 per
violation, AB 2791 only serves to encourage plaintiffs to add another cause of action to an
EADACPA claim.

61 AP - 25
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Ample Opportunity And Incentives Exist For Private Right of Action

The proponents of AB 2791 argue that this bill is necessary because it has been over twenty years
since Health & Safety Code §1430 was enacted to allow a private right of action and it has allegedly
been “completely ineffective because of the $500 limit on civil damages.” When the Legislature
enacted EADACPA in 1991, it encouraged another private right of action for residents who have
experienced harm due to “neglect or abuse” in a facility. Virtually every complaint that is filed by
a resident for harm suffered in a facility to include a claim under EADACPA. The vast majority of
these complaints also include a claim for damages based on a resident’s rights violation. The last
thing the system needs is additional incentives for litigation.

Increased Penalties Are Inappropriate and Unwarranted

The last round of nursing home “reform” (AB 1731\Shelley\Statutes of 2000) enacted huge new fine
levels against facilities for violations of statute that result in a class “AA” or “A” citation. The
increased penalty included in AB 2791 was discussed and rejected as part of this reform. Under
existing criteria, penalties are awarded for acts or omissions by the facility that range from causing
death to having a loose relationship to the health, safety, or security of residents at the facility.
Citations are issued without any differentiation between incidents involving an isolated,
unintentional mistake on the part of a single employee and incidents involving an actual failure on
the part of facility management. There is no reason, and especially no data, to suggest that additional
fines will reduce the incidence of violations or increase quality. In fact, these fines and penalties
reduce facility funds available for staffing and other critical resident care activities.

LTC Facilities And The State Budget Would Be Negatively Impacted

Providers have seen a tidal wave of litigation created by the enhanced remedies and the broad
definition of neglect under EADACPA, which in turn has caused LTC provider's liability premiums
to skyrocket from $300 per bed per year in 1999 to more than $2,500 in 2003. In fact, the high cost
of coverage triggered a $36 million Medi-Cal rate increase to cover the liability component of the
rate in 2002; if this trend continues, the additional cost to Medi-Cal for liability coverage will soon
be more than $100 million per year. With annual premiums approaching $200,000, many facilities
have been forced to go without coverage altogether, others are declaring bankruptcy and some are
closing. One million deductibles are common place and many facilities are one claim away from
financial ruin. AB 2791 will make the overall situation worse without adding anything to improve
resident care.

Long Term Care Facilities Are Already Heavily Regulated

As with many industries, long-term care providers are heavily regulated by both the state and federal
governments. Nearly 300 state survey staff spend an average of 200 hours in each facility per year
to identify areas of improvement and to examine facility compliance with hundreds of conditions
of participation that allow that provider to remain in the Medicaid and Medicare system. Each
facility must go through an annual survey, at which time the Department of Health Services (DHS)
sends a team of surveyors (usually for a period of one week) to examine facility records, interview
staff and residents, and to make observations to determine whether the facility is in compliance with
the law. If the facility is found to have been out of compliance with any provision of the law,
including resident rights, then DHS has the ability to seck remedies in the form of deficiencies,
citations, fines, and/or directed plans of correction.

Moreover, if the state survey agency does not find any deficiencies during the annual survey process,

the federal government automatically initiates its own “look-back” survey within ten (10), but not
62
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later than thirty (30), working days following completion of the state survey. During this survey, the
federal team is directed to cite all deficient practices and allegations of noncompliance that are
found, regardless of whether the practice was previously cited by the state agency.

Facilities are also subject to “complaint surveys,” which are in addition to the annual and
comparative surveys. DHS must investigate any complaint that is called in, whether it be from the
resident, the resident's family, the Ombudsman, or other source. During the complaint survey, if a
violation is found, then DHS has the ability to again seek remedies in the form of deficiencies,
citations, fines, and directed plans of correction.

Finally, facilities are also subject to unannounced reviews by the Attorney General’s office and
regular visits by the LTC Ombudsman. The AG’s “Operation Guardian” surprise inspections, which
are conducted by a multi-disciplinary team of investigative and clinical personnel, can result in
ctiminal charges and/or referral for administrative action. The Ombudsman conducts its own
complaint investigations and can also make referrals to administrative or law enforcement personnel.

I 20 years of continual increases in penalties and enforcement activities has not improved nursing
home care in the minds of the sponsors of this bill, additional penalties will never be the answer.
If there really is a concern over Resident’s Rights, perhaps mandating that specific instruction on
preventing Resident’s Rights violations be included in the total minimum hours of continuing

education or in-service training required for certified nurse assistants under Health & Safety Code
§1337.1.

AB 2791 does nothing to improve the quality of resident care in a facility. For these reasons, you
are urged to vote “No” on AB 2791.

Sincerely,

Director of Legislative Affairs

cc.  Members of the Assembly Health Committee
Assembly Member Joseph Simitian
Teri Boughton, Consultant, Assembly Health Committee
Peter Anderson, Consultant, Assembly Republican Caucus
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April 28, 2004

The Honorable Rebecca Cohn
Chair, Assembly Health Committee
State Capitol, Room 6005
Sacramento, California 95814

‘SUBJECT: AB 2791 (Simitian) - OPPOSE
Dear Assembly Member Cohn:

The California Healthcare Association (CHA), which represents California’s 500 hospitals and
health systems, many of which operate skilled nursing facilities opposes AB 2791 (Simitian),
which would (1) increase the penalty for a residents’ rights violation from $500 to $5,000 per
violation, and (2) expand the residents’ rights that serve as a basis for such penaity.

The residents’ rights penalty was enacted to provide residents with a remedy when they have
suffered an intangible harm of nominal value. In enacting the statute, the legislature recognized
a balance between acknowledging these intangible harms and creating an incentive to sue.
Increasing the penalty to $5,000, however, creates a substantial financial incentive to sue
facilities and dramatically changes the purpose of this statutory provision.

CHA supports residents’ rights. Enumeration of these rights in law makes it clear that public
policy values the personal integrity and dignity of residents. It does not logically follow,
however, that people should be able to obtain a monetary windfall by stringing together a series
of alleged rights violations into a lawsuit. It is not difficult for a resident to claim that their rights
have been violated; relatively minor behavior can be framed as a residents’ rights violation.

The Elder and Dependent Adult Civil Protection Act; which provides nursing home residents
with enhanced remedies (including attorneys’ fees and cost and treble punitive damages); already
creates a significant incentive to sue nursing homes. Additional incentive to sue is not necessary
and will exacerbate the existing liability insurance coverage crisis that nursing homes are
experiencing. '

In addition to personal causes of action, the state has extensive enforcement authority over
nursing homes, including oversight by the Department of Health Services in the form of annual
and complaint surveys, the Ombudsman program in the form of spontaneous visitations, the
Attorney General through “Operation Guardian” inspections and criminal prosecution. The
federal Centers for Medicare and Medicaid also conducts “look back™ surveys on nursing homes

1215 K Street, Suite 800, Sacramento, CA 95814 Telephone: 916443-7401  Facsimile: 916-552-7596 Website: www.calhealth.org
Corporute Members: Hospital Council of Northem and Central Califomia, Hospital Association of Suuthern Californiz, and Healthcare Associntion of San Dicgo and tinperial Counties
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April 28, 2004

with increasing frequency. These mechanisms provide extensive oversight of nursing home

quality, including the respect of residents’ rights.

For the above-stated reasons, CHA urges your “No” vote on AB 2791.

Sincerely,

Judy Citko
Vice President,

ontinuing Care Services

Assembly Member Joseph Simitian

Members of the Assembly Health Committee

John Gilman, consultant, Assembly Health Committee
Peter Anderson, consultant, Assembly Republican Caucus
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April 26,2004

The Honorable Rebeeca Cobn
Chair, Assembly Health Committee

State Capitol
Qacrarnento, CA 95814
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RE: Opposition to AB 2791 (Simitian)

Dear Assembly Member Cohmt

1 am ‘writing 10 express our opp
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osition to AB 279:1 (Simitian), which raises the penalty

for a Tesident’s rights violation from $500 to $5,000 per violation.

Crestwood Behavioral Health, Inc. is 2 mental healthcare provider offering & conttmmum

of services for people with psychiatric

residential services 0 residents of

AB 2791 would create yet another
" ligbility of a long-term
in the amount of ligbility
or promote resident care and diguity-

Patient rights violations have nothing to do with
patient in any jeopardy. AB 2791 will put more
already fnancially strapped

a groater financial burden on an

There doesn’t appear to be 2 need for
incentive for attormey’s to

regulations. :

For these rcasons, we strongly oppose

Sincerely,

Bt

Bob Macaluso 2
Director, Public Affairs

file lawsuits-
annual inspections of lopg-term care facilities

48 of California’s 58 counties,

18 facilities (including skilled nursing facilities) throughout the state.

avenue for ﬁ'i\l,rolous litigation by increasing the civil
care provider for resident!s rights violations. A tem-fold increase
will only serve to increase lawsuits an

The Department of Health Services ¢

disabilities, Crestwood provides institutional and

operating programs in

d does pothing to enbance
!

quality of
money in

care issues and rarely place 2
attorney’s pockets and impose
long-term care system.
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April 26, 2004 9
Honorable Rebecca Cohn, Chair
Assembly Health Committee
State Capitol, Room 6005
Sacramento, California 95814 via Facsimile & Mail

Re: AR 2791 (Simitian) Support

Dcar Assemblymember Cohn:

On behalf of the over 3 million members of AARP in California I am pieased 1o communicate our
support for AB 2791.

(800) 666-1917

We commend this legislation to ¢xpand the provisions of a privatc right of action for nursing
hoife residents whose rights have been violated.

Health and Safety Code 1430(b) provides for the only remedy available for violation of residents’
rights in California. Unfortunately, since this law was first cnacted in 1982, fewer than five such
actions have been filed. Although remedies availablc under this section include injunctive relief,
an important remedy for violation of residents’ rights the 3500 limit on damages so reduces the
likelihood of legal represcntation, any opportumnty for rclicf is moot.

As a consequence, residents who are illegally cvicted, denied phone calls or visitors or subjected
to humilidtion in any form, arc denied any relief,

AAREP strongly urges your support for AB 2791, which would help muke enforcement of
residents’ rights morc than just a symbolic gesture,

Thank you for your consideration, If Yyou have uny questions on our position or need more
information, please contact, Lupe De La Cruz, Manager of Advocacy, at 916-556-3036.

'/ LEGISLATIVE INTENT SERVICE

i
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Respectiully,

Felen Russ
California State President

cc: Assemblymemeber Simitian
Asscmbly Commitiee on Aging & LTC

9BO Fth Street, Suite 700 | Sacramento, CA 95814 | 916-446-2277 | 916-556-3000 fax
200 South Los Robles Avenue, Suite 400 | Pasadena, CA 91101 | 626-585-9500 | 626-583-8500 fax
James G. Parkel, President | Wiiliam D. Novelli, Executive Director and CEO | www.aarp,org/ca
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APR 29 204

California Association of Homes and Services for the Aging

April 27, 2004

The Honorable Rebecca Cohn
Chair, Assembly Health Committee
State Capitol, Room 6005
Sacramento, CA 95814

Re: AB 2791 (Simitian) OPPOSE

Dear Chairwoman Cohn:

The California Association of Homes and Services for the Aging (CAHSA) represents non-
profit, community-based providers of affordable housing, assisted living (Residential Care
Facilities for the Elderly (RCFEs)), Skilled Nursing, and Continuing Care Retirement
Communities (CCRCs). I am writing to state CAHSA’s opposition to AB 2791 (Simitian).

AB 2791 increases existing penalties for Patients’ Rights violations ten fold. The rights
described in Title 22 of the Code of Regulations, referenced in the bill, pertain to issues of
process, residents’ pride, privacy, and dignity. These are important rights, but they were never
intended to be subject to a five thousand dollar fine, plus costs and attorney fees. Violations of
Patients’ Rights do not result in harm to the patient. The existing penalty recognizes the nature
of such violations and penalizes violators accordingly. A ten-fold increase in the penalty is
gratuitously punitive with no reasonable basis in public policy.

Moreover, California law already provides substantial incentives for aggrieved patients to seek

edress. The Elderly and Dependant Adult Civil Protection Act (EADACPA) provides for
attorney fees, costs, and punitive damages. In contrast to traditional tort remedies in California,
EADACPA even allows causes of action to survive the death of the patient. The overly punitive
penalty proposed by AB 2791 only serves to make unnecessary litigation more probable.

CAHSA urges a no vote on AB 2791.

i cerely

E. Chnsty
Director of Public Policy

ce: | The Honorable J oseph Simitian

Building a Better Future for Seniors . . . Today
CANSA is affitiacted with the American A.".\'m'iuﬁgn of Homes and Services for the Aging {AAHSA).

1315 1 Street, Ste. 100 » Sacramento, CA 95814
916-392-5111 « Fax 916-428-4250 « www.agingorg

(800) 666-1917

.I LEGISLATIVE INTENT SERVICE

¢
o'/
%

AP - 32



Case 1:13-cv-00036-LJO-BAM Document 77 Filed 01/08/14 Page 68 of 101

Proposed Amendments to AB 2791 (Simitian)

On Page 2, lines 2-3, add a new Section 1, as fdl]ows:

SECTION 1. Section 1337.1 of the Health and Safety Code is amended to read:

...............

(e) (1) The approved training program shall include, within the 60 hours of classroom
training, a minimum of six hours of instruction on preventing, recognizing, and
reporting instances of resident abuse utilizing those courses developed pursuant to
Section 13823.93 of the Penal Code, and a minimum of one hour of instruction on
preventing, recognizing and reporting resident=s rights violations.

(2) A minimum of four hours of instruction on preventing, recognizing, and
reporting instances of resident abuse, including instruction on preventing,
recognizing and reporting resident=s rights violations shall be included within the

total minimum hours of continuing education or in-service training required and in
effect for certified nursing assistants.

On Page 2, line 2, add a new Section 2, as follows:

SECTION 2. Section 1430 of the Health and Safety Code is amended to read:

On Page 2, lines 28-29, convert language back to current law:

liable for the acts of the licensee=s employees. The licensee shall be liable for up to

five hundred theusand dollars ($500) ($5;600),

69
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 April 28, 2004

The Honorable Rebecca Cohn
Chair, Assembly Health Committee
State Capitol, Room 6005 '
Sacramento, California 95814 -

SUBJECT: AB 2791 (Simitian) - OPPOSE
" Dear Assembly Member Cohn: '

The California Healthcare Association (CHA), which represents California’s 500 hospitals and
health systems, many of which operate skilled nursing facilities opposes AB 2791 (Simitian),
which would (1) increase the penalty for a residents’ rights violation from $500 to $5,000 per
violation, and (2) expand the residents’ rights that serve as a basis for such penalty.

The residents’ rights penalty was enacted to provide residents with a remedy when they have
suffered an intangible harm of nominal value. In enacting the statute, the legislature recognized
2 balance between acknowledging these intangible harms and creating an incentive to sue.
Increasing the penalty to $5,000, however, creates a substantial financial incentive to sue
facilities and dramatically changes the purpose of this statutory provision.

CHA suppors residents’ rights. Enumeration of these rights in law makes it clear that public
policy values the personal integrity and dignity of residents. It does not logically foliow,
however, that people should be able to obtain a monetary windfall by stringing together a series
of alleged rights violations into a lawsuit. It is not difficult for a resident to claim that their rights
have been violated; relatively minor behavior can be framed as a residents’ rights violation.

The Elder and Dependent Adult Civil Protection Act; which provides nursing home residents
with enhanced remedies (including attorneys’ fees and cost and treble punitive damages); already
creates a significant incentive to sue nursing homes. Additional incentive to sue is not necessary
and will exacerbate the existing liability insurance coverage crisis that nursing homes are -

experiencing.

In addition to personal causes of action, the state has extensive enforcement authority over
nursing homes, including oversight by the Depariment of Health Services in the form of annual
and complaint surveys, the Ombudsman program in the form of spontaneous visitations, the
Attorney General through “Operation Guardian” inspections and criminal prosecution. The
federal Centers for Medicare and Medicaid also conducts “look back” surveys on nursing homes

1215 K Strezt, Suite 800, Sacramento, CA 95814 Telephone: 9l6-Z!93-7'40I Facsimile: 916-552-71596 Website: www.calhealth.org

bers: Haspital Councit of Nomhem and Ceniral Califomia. Hospial Arsncintion of Southem Califomniz. and Healtheare Association of San biegu and lmpenal Counties
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with increasing frequency. These mechanisms provide extenswc oversight of nursing home
quahty, including the respect of residents’ rights.

For the above-stated reasons, CHA urges your “No” vote on AB 2791.

Sincerely,

Assembly Member Joseph Simitian

Members of the Assembly Health Committee :
John Gilman, consultant, Assembly Health Committee
Peter Anderson, consultant, Assembly Republican Caucus .
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CONSUMER ATTORNEYS OF

CALIFORNIA

President James C. Sturdevant e President-Elect Sharon Arkin ¢ Executive Director Robin E. Brewer

April 20, 2004

The Honorable Joe Simitian
5119 State Capitol
Sacramento, CA 95814

RE: AB 2791 (Simitian) SUPPORT
Dear Assembly Member Simitian:

The Consumer Attorneys of California, as a member of the Protect Our Parents coalition,
support AB 2791 (Simitian), which is scheduled to be heard before the Assembly Health
Committee on April 27, 2004.

AB 2791 increases the fines for a licensee’s violation of the rights of a resident or patient
(as detailed in the Patients Bill of Rights) from $500 to $5,000.

Elder abuse in California is a serious problem. In California, a recent report found that
more than 40% of the state’s 1,352 nursing homes were cited for abuse. In Los Angeles
County, 37% of the homes were cited.

Further, a 2003 GAO report found that “despite federal and state oversight infrastructure
currently in place, certain California nursing homes have not been and currently are not
sufficiently monitored to guarantee the safety and welfare of their residents.”

If you or a member of your staff would like to discuss this further, please contact me or
one of our legislative representatives in Sacramento.

Sincerely,

e Byt
James C. Sturdevant Sharon Arkin
President President-Elect

cc: Assembly Health Committee

(800) 666-1917
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April 21, 2004

TO: Assembly Member Cohn, Chair 2 fgf:{@{,

and Members of the Assembly Committee on Health
RE: Assembly Bill 2791 (Berg) - Support

The American Federation of State, County and Municipal Employees (AFSCME), AFL-
CIO, would like to inform you of our support of Assembly Bill 2791, as amended.

Current law authorizes a resident or patient of a skilled nursing facility or intermediate
care facility to bring a civil action against the licensee of a facility that violates any
rights of the resident or patient as set forth in the Patients Bill of Rights. Existing law
provides that the licensee is liable for up to $500, and for costs and attorney fees, and
may be enjoined from permitting the violation to continue.

AFSCME supports this bill, which would increase the licensee's liability to $5,000
because we feel that the increase in penalties for a civil suit will make facilities put more
effort into not being negligent. Therefore, we ask that you vote Yes on AB 2791.
Should you have any questions regarding our position on this matter you may contact
me at your earliest convenience. AFSCME also reserves the right to change its position
in the event of further amendments.

Sincerely,

\L/Jhe L. Pelote Sr 5

Political & Legislative Director, California

cc:  committee consultant(s)
WLP/jga

1121 L Street # Suite 904 » Sacramento, California 95814-3926 « (916} 441-1570 * (916) 441-3426 FAX

American Federation of State, County and Municipal Employees, AFL-CIO <&@

(800) 666-1917

¢
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Edwurd C. King Gerald A. Mcintyre
Executive Direcior Directing Attorney

April 21, 2004

Hon. Joseph Simitian
State Capitol
Sacramento, California 95814

Re:  Support for AB 2791 (Simitian); .
Protection of Rights of Nursing Home Residcnts

(800) 666-1917

Dcar Assemblymember Siruitian:

We are plcased to support your Assembly Bill 2791, which takes an important step in protecting the
rights of nursing home residents.

For almost 30 years, the National Senior Citizens Law Center has worked to protect the rights of elder
Americans in relation to Social Security, Medicare, Medicaid, nursing homes, and other areas. I have
worked fall-time in protecting the rights of nursing facility residents (and residential care facility
residents) since 1989, first in a Los Angeles legal services program and then, since 2001, with the

National Senior Citizens Law Center. I am well aware of the dilficulties faced by residents and their
family members

Although federal and state law is reasonably good in cstablishing rights, too often enforcement of those
rights i§'negligible or nonexistent. There are good and bad nursing homes, and the bad nursing homes

will violate the law based on a cynical calculus that poor care is cheaper (and thus more profitable) than
compliance with law.

¢4/ LEGISLATIVE INTENT SERVICE
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By raising the cap on actual damages from $500 to $5,000, for a violation of a residelln.’s rights, AB 2791
will help to compel compliance with law. There is no good reason why under current law a nursing
facility can canse damages of $4,000 (for cxample), and have its liability for a proven resident’s rights

violation capped at $500.
Sincerely,

Eric M. Carlson, Esq.

1101 14th Strect NW, Suite 400 « Washington, DC 20005 « Tel: (202) 289-6976 » Fax: (202) 289-7224
. 74 AP - 38
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The Honorable Patty Berg

State Capitol

PO Box 942849

Sacramento, CA 92429-0001 ' . ViaFax: (916) 319-2101 .

Re: Ag‘ sembly Bill No. 2791 — Support

Dear Assembly Member Berg:

On behalf of Being Alive Los Angeles, fnc.. an organization of, by, and for people living with '
HIV and AIDS in Los Angeles County, | am writing to express our support for AB 2791. We
believe AB 2791 is sound and reasonable public health policy because: '

Thank you for your consideration. You should be aware that thig letter has been prepared Hy a

voluntecr and has not been financed out of the governmental and other charitable funding that
Being Alive receives. : '

If you have any questions sbout this letter, please do not hesitate to contact me at (323) 650-1979

CC:

AB 2791 would re-codify a list of comprehensive Medi-Cal benefits iﬂcluding those for -
people living with AIDS. ' ,

AB 2791 removes barriers to accessing healthcare for people living with AIDS by
ensuring Medi-CAL services legisletively mandated

(800) 666-1917.

" AB 2791 recognizes that Medi-CAL is the largest provider of healtheare services for ‘

people living with AIDS in California and thess services are necessary to keep people
healthy and as well as productive residents of the state of California.

‘truly yours, -

W
Howard R. S

President, Being Alive, Los Angeles

/! LEGISLATIVE INTENT SERVICE
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. The Honorable Rebecca Cohn via Fax:(916) 319-2124

The Honorable Judy Chu via Fax: (916) 319-2149

at the Ron Stone Center
621 N.San Vicente Boulevard
Waest Hollywood, CA 9005¢
(310) 289-155! Phone -
(310) 289-9864 Fax
e beialive@uaol.com
. Web Site: httpuiwww.beingalivela.org/
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California Advocates for N ursing Home Refofrm-.

650 Harrison Street, 2nd Floor » San Francisco, California 94107

. April 20, 2004

.The Honorable Rebecca Cohn
Chair, Assembly Health Committee
State Capitol, Room 6005
Sacramento, CA 95814

" RE: AB 2121(Simi;jgn)-§uppgn

Dear Assemblymember Cohn:

" On behalf of California Advocates for Nursing Home Reform, T would like-to express our
support for AB 2791 (Simitian), which would cxpand the provisions of a private right-of
action for nursing home residents whose rights have been violated. '

Health and Safety Code §1430(b) provides for the only remedy. available for violation of
residents’ rights in Califorpia, Unfortunately, since this law was first enacted in-1982,
fewer than five such actions have been filed. Although remedies available under this
section include injunctive relief - an important remedy for violation of residents’ rights - .

the $500 limit on damages so reduces the likelihood of legal representation, any -
- opportunity for relief is moot.

Thus, residents who are illegally evicted, denied phone calls or visitors or subjected to
. humiliation by being paraded naked through a facility, are denied any relief.

I strongly urge your support of AB 2791, which would help make enforcement of
- residents' rights more than just words. :

Sincerely,

“Patricia L. McGinnis
Executive Director

‘ce: Assemblyman Joseph Siritian

76
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Edward C. King
Executive Divector
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: ‘ Nitiohal Senior Citizens Law Center

3435 Wilshire Boulevard, Suite 2860 » Los Angeles, CA 90010« Tel: (213) 639-0930 « Fax: (213) 639-0934
www.nscle.org
Writer's email: ecarlson@nscle.ory
Writer's extension: 313

Gerald A. Mcintyre
Directing Attorney

April 21, 2004

Hon. Joseph Simitian
State Capitol
Sacramento, California 95814

- Re:  Support for AB 2791 (Simitian);
Protection of Rights of Nursing Home Residcnts

Dcar Asscmblymember Simitian:

We are plcascd to support your Assembly Bill 2791, which takes an important step in protecting the
tights of nursing home residents. '

For almost 30 years, the National Senior Citizens Law Center has worked to protect the rights of elder
Americans in relation to Social Securi ly, Medicare, Medicaid, nursing homes, and other areas. I have
worked full-time in protecting the rights of narsing facility residents (and residential care facility
residents) since 1989, first in a Los Angeles legal services program and then, since 2001, with the

National Senior Citizens Law Center. T am well aware of the difficulties faced by residents and their
family members

Although federal and state law is reasonably good in cstablishing rights, too often cnforcement of those
rights is negligible or nonexistent. There are good and bad nursing homes, and the bad nursing homes

will violate the law based ou a cynical calculus that poor care is cheaper (and thus more profitable) than
compliance with law.

By raising the cap on actual damages from $500 to $5,000, for a violation of a resident’s ri ghts, AB 2791
will help to compel compliance with law. There is no good reason why under current law a nursing

facility can cause darnages of $4,000 (for cxample), and have its liability for a proven resident’s rights
violation capped at $500.

Sincerely,

sic M. Carlson, Esq,

1101 14th Sirect NW, Suite 400 « Washingion, DC 20005 « Tel: (202) 289-6976 « Fax: (202) 289-7224
77
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CONSUMER ATTORNEYS OF CALIFORNIA

” "\ President James C. Sturdevant e President-Elect Sharon Arkin » Executive Director Robin E. Brewer

April 20, 2004

The Honorable Joe Simitian
5119 State Capitol
Sacramento, CA 95814

RE: _AB 279] (Simitian) SUPPORT

Dear Assembly Member Simitian:

The Consumer Attorneys of California, as a member of the Protect Our Parents coalition,
support AB 2791 (Simitian), which is scheduled to be heard before the Assernbly Health
Committee on April 27, 2004.

AB 2791 increases the fines for a licensee’s violation of the rights of a resident or patient
(as detailed in the Patients Bill of Rights) from $500 to $5,000.

Elder abuse in California is a serious problem. In California, a recent report found that
“more than 40% of the state’s 1,352 nursing homes were cited for abuse. In Los Angeles
County, 37% of the homes were cited.

Further, a 2003 GAO report found that “despite federal and state oversight infrastructure
currently in place, certain California nursing homes have not been and currently are not

sufficiently monitored to guarantee the safety and welfare of their residents.”

If you or a member of your staff would like to discuss this further, please contact me or
one of our legislative representatives in Sacramento.

Sincefcly,

%r\r | gm”ém,:-
James C. Sturdevant - Sharon Arkin

President _ President-Elect

- cc: Assembly Health Committee

(800) 666-1917

¢
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STATE OF CALIFORNIA

| CALIFORNIA SENIOR LEGISLATURE
S 1600 K Street, 4" Floor, Sacramento, CA 95814
.. -E-—""". ' Phone (916) 322-5630 Fax (916) 327-1859

April 20, 2004

The Honorable S. Joseph Simitian
California State Assembly

State Capitol, Room 5119
Sacramento, California 95814

Dear Assembly Member Simitian:

Sponsor for AB 2791 (Simitian), as amended April 1, 2004

On behaif of the 120 members of the California Senior Legislature (CSL), representing 4 million
seniors through effective legislative advocacy, I want to thank you for introducing AB 2791. This
bill will expand the liability limit for nursing homes for violation of residents’ rights from $ 500 to
$ 5,000 and it will clarify that it applies to both current and former residents,

(800) 666-1917

It has been two decades since the Health and Safety Code was amended to allow 3 private right of
action for residents of nursing homes whose rights have been violated. Despite many cases of
documented violations of residents’ rights, the code has been ineffective due to the $ 500 award
imit on these cases. The appropriateness of the penalty for a violation of a resident’s rights shouid

depend on the severity of the harm to the resident. AB 2791 seeks to make the awards reflect the
severity of harm to the resident.

AB 2791 is a positive step in our efforts to protect California’s senior population and to reduce the
number of violations of residents’ rights . We are committed to working with you to ensure the
passage and signing of AB 2791. If you would like to discuss this bill with us, please contact Senior
Assembly Members Donna Ambrogi at (909) 625-2558 or Helen Karr at (650) 992-5793 or by email:

hehkarr@apl.com, or June P. Hamilton, Legislative Liaison, at (916) 322-5630 or by email;
ihamil@ccoa.ca.qgov.

’o::l LEGISLATIVE INTENT SERVICE

.9

Sincerely,

Phuard [ Jpade)

Ed Woods, Chair
Joint Rules Committee (CSL)

Jph.ab2791sponsor.ir4.04

Spousared by the California Commission on Aging and funded by the California Fund for Scnior Citizens
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CALIFORNIA

ASSOCIATION OF

HEALTH FACILITIES
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Supporting People,
Health and

Queality of Life

2201 ¥ Sueet

- PO, Box 337004
Sacramento, CA
(93B16) ©5833-7004
fax (916) 44 t-G441
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James H, Gome,
GRO. Fissndent

April 19, 2004

The Honorable Rebecca Cohn
Chair, Assembly Health Committee
State Capitol Building

Sacramento, CA 95814

RE: AB 2791 (Simitiar): Oppose
Dear Assembly Member Cohn:

The California Association of Health Faciliies (CAHF), a non-profit professional
organization representing a majority of the state’s licensed long-term health care facilities,
is opposed to AB 279] (Simitian), which would raise the penalty for a resident’s rights
violation from $500 up to $5,000 per violation.

“Resident’s Rights” Are All Inclusive In Nursing Facilities

Resident’s Rights have been substantially expanded by both state and federal law over the
years. This is evident in current regulations, which have been broadly drafted in very
general terms to cover every aspect of care. The “resident rights” category was designed
to catch violations of 2 personal nature, which do not involve any resident harm, or even
the potential thereof. Typical violations include not offering a preferred food alternative
as a substitute for a specific menu item, resident privacy curtains left open, and caregivers
not speaking in the resident’s language while providing services. The Legislature never
intended this section to be abused in the way it has under current practice by attorneys who
dress up a complaint with alleged behavior that has artfully been plead to meet the technical
definitions of a resident’s right violation. AB 2791 would absolutely encourage more of
this behavior given the increased penalty amount.

Available Remedies Against Facilities Are Not Limited To $500

In addition to being liable for civil damages of $500 per violation (plus litigation costs,
attorneys fees and injunctive relief) for a resident’s rights violation, a facility is also liable
for administrative penalties that range anywhere from $100 to $100,000 (if the violation
meets the definition of a class “B”, “A” or “AA™ citation), and for any civil damages
awarded under the Elder and Dependent Adult Civil Protection Act (EADACPA), which
gives long-term care residents an additional private right of action and the ability to collect
significant ¢nhanced remedies (i.e., attorney's fees and costs, and a $250,000 pain and
suffering award) for any harm suffered.

Administrative penalties are based on a direct relationship between the severity of the
violation and actual or potential harm suffered by a resident. A lesser violation that docs
not actually cause (nor poses even a potential for) harm to the resident, but rather might
cause disrespect or embarrassment is appropriately categorized as a resident’s rights
violation and is assigned a civil penalty of $500, plus litigation costs and attorneys fees.
If the resident’s rights violation Ieads to actual harm, the EADACPA statute confers
enhanced remedies upon any resident who has suffered harm and is a strong catalyst for
litigation. By increasing the value of a resident’s rights violation from $500 10 $5,000 per
violation, AB 2791 only serves to encourage plaintiffs to add another cause of action 10 an
EADACPA claim.

(800) 666-1917
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Ample Opportunity And Incentives Exist For Private Right of Action

The proponents of AB 2791 argue that this bill is nhecessary because. it has been over twenty years
since Health & Safety Code §1430 was enacted 1o allow a private right of action and it has al legedly
been “completely ineffective because of the $500 Limit on civil damages.” When the Legislature
enacted EADACPA in 1991, it encouraged another private right of action for residents who have
experienced harm due to “neglect or abuse” in a facility. Virtually every complaint that is filed by
a resident for harm suffered in a faci lity to include a claim under EADACPA. The vast majority of

these complaints also include a claim for damages based on a resident’s rights violation. The last
thing the system needs is additional incentives for litigation.,

Increased Penalties Are Inappropriate and Unwarranted
The last round of nursing home “reform” (AB 1731\Shelley\Statutes of 2000) enacted huge new fine

levels against facilities for violations of statiite that result in a class “AA” or “A” citation. The -

1increased penalty included in AB 2791 was di scussed and rejected as part of this reform. Under
existing criteria, penalties are awarded for acts or omissions by the facility that range from causing
death to having a loose relationship to the health, safety, or security of residents at the facility.
Citations are issued without any differentiation between incidents involving an isolated,
unintentional mistake on the part of a single employee and incidents involving an actual failure on
the part of facility management. Thereisno reason, and especially no data, to suggest that additional
fines will reduce the incidence of violations or increase quality. In fact, these fines and penalties
reduce facility fands available for staffing and other critical resident care activities,

LTC Facilities And The State Budget Would Be Negatively Impacted

Providers have seen a tidal wave of litigation created by the enhanced remedies and the broad
definition of neglect under BADACPA, which in turn has caused LTC provider's liability premiums
to skyrocket from $300 per bed per year in 1999 to more than $2,500 in 2003. In fact, the high cost
of coverage triggered a $36 million Medi-Cal rate increase to cover the liability component of the
rate m 2002; if this trend continues, the additional cost to Medi-Cal for liability coverage will soon
be more than $100 million per year. With annual premiums approaching $200,000, many facilities
have been forced to go without coverage altogether, others are declaring bankruptcy and some are
closing. One million deductibles are common place and many facilities are one claim away from

financial ruin. AB 2791 will make the overall situation worse without adding anything to improve
resident care,

Long Term Care Facilities Are Already Heavily Regulated

As with many industries, long-term care providers are heavily regulated by both the state and federa]
governments. Nearly 300 state survey staff spend an average of 200 hours in each facility per year
to identify areas of improvement and to examine facility compliance with hundreds of conditions
of participation that allow that provider to remain in the Medicaid and Medicare system. Each
facility must go through an annual survey, at which time the Department of Health Services (DHS)
sends a team of surveyors (usually for a period of one week) to examine facility records, interview
staff and residents, and to make observations to determine whether the facility is in compliance with
the law. If the facility is found to have been out of compliance with any provision of the law,
including resident rights, then DHS has the ability to seek remedies in the form of deficiencies,
citations, fines, and/or directed plans of correction, :

Moreover, if the state survey agency does not find any deficiencies during the annual survey process,
the federal government automatically initiates its own *“look-back” survey within ten (10), but not

81

(800) 666-1917
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later than thirty (30), working days following completion of the state survey. During this survey, the
federal team is directed to cite all deficient practices and allegations of noncompliance that are
found, regardiess of whether the practice was previously cited by the state agency.

Facilities are also subject to “complaint surveys,” which are in addition to the annual and
comparative surveys. DHS must investigate any complaint that is called in, whether it be from the
resident, the resident's family, the Ombudsman, or other source. During the complaint survey, if 2
violation is found, then DHS has the ability to again seek remedies in the form of deficiencies,
citations, fines, and directed plans of correction.

Finally, facilities are also subject to unannounced reviews by the Attorney General’s office and
regular visits by the LTC Ombudsman. The AG’s “Operation Guardian™ surprise inspections, which
are conducted by a multi-disciplinary team of investigative and clinical personnel, can result in
criminal charges and/or referral for administrative action. - The Ombudsman conducts its own
complaint investigations and can also make referrals to administrative or law enforcement personnel.

120 years of continual increases in penalties and enforcement activities has not improved nursing
home care in the minds of the sponsors of this bill, additional penalties will never be the answer.
If there really is a concern over Resident’s Rights, perhaps mandating that specific instruction on
preventing Resident’s Rights violations be included in the total minimum hours of continuing
education or in-service training required for certified nurse assistants under Health & Safety Code
§1337.1.

AB 2791 does nothing to improve the quality of resident care in a facility. For these reasons, you
are urged to vote “No” on AB 2791.

Sincerely,

Director of Legislative Affairs

cc:  Members of the Assembiy Health Committee
Assembly Member Joseph Simitian
Teri Boughton, Consultant, Assembly Health Committee
Peter Anderson, Consultant, Assembly Republican Caucus
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BILL ANALYSIS BACKGROUND INFORMATION WORKSHEET

BILL NUMBER:' AB 2791 AUTHOR: Simitian

Please return a total of FIVE COPIES of the completed worksheet, including position letters.

The above bill has been referred to the Assembly Health Committee. Please bring the following information to
the Committee, Room 6005 of the State Capitol. Please type your comments on this form or on attachments.
The information and amendments must be submitted at least seven days before the bill is to be heard at the
Committee's hearing. We require the original amendments plus nine copies. The Chair may withdraw the
bill from its scheduled hearing if the worksheet and/or the amendments are not received within the specified
timeline. The bill "set" that is put over for this reason will count against the author's limit of three sets. Please
call the Committee Secretary at 319-2097 if you have any questions. ‘

1. What does your bill do?

AB 2791 expands the currently liability limit for nursing homes for violation of residents’
rights from $500 to $5,000. It clarifies that former residents also have a right of private action
under H&S 1430(b), and expands the scope of rights to include other rights in state and federal
law and regulation in addition to those enumerated in the Patients Bill of Rights.

(800) 666-1917

2. Describe the deficiency in existing law in this area (include code citations).

Existing law, Section 1430 (B) of Health and Safety Code, allows a resident or patient of a
skilled nursing facility to bring a civil action against the licensee of a facility who violates any
rights set forth in the Patients Bill of Rights in Section 72527 of Title 22 of the California Code
of Regulations. The law allows for an award of $500 maximum in civil damages plus cost and
attorney’s fees.

The current maximum damage award is insufficient to attract attorneys to take these cases.
Existing law is also silent on whether former residents have this right. Additionally, many other

Rights was updated.

,l LEGISLATIVE INTENT SERVICE
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resident rights have been added to state and federal law and regulation since the Patients Bill of "':
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3. Why is this bill needed? Please be specific and present significant facts, research studies, and
pertinent background. Please provide any relevant background materials supporting the need for the
bill. Attach copies of all Assembly (if there are multiple committee referrals) and Senate analyses
(policy, fiscal and floor).

Since 1430(B) went into effect nearly two decades ago, virtually no stand-alone residents’
rights suits have been filed. An estimate by the California Advocates for Nursing Home
Reform (CANHR) puts the number of stand-alone 1430(b) suits at five in the last two decades.
Despite the numerous citations and deficiencies reported by the Department of Health Services
every year [CANHR report attached cites at least 25,000 deficiencies and 700 citations
annually according to DHS/Licensing and Certification Program, Automated Certification and
Licensirig Administrative Information and Management Systems], and the many thousands of
complaints received by the Ombudsman that are not successfully resolved, residents have not
exercised their private right of action.

Following the enactment of the Patients Bill of Rights in 1979, Senator Nicholas Petris
introduced SB 1930 in 1982 to ensure that nursing homes and intermediate care facilities
respect the fundamental rights of their residents. With the passage of SB 1930, H&S 1430(b)
provided for a specific mechanism for an individual resident to enforce his or her rights
through private right of action.

The intent of the bill, however, remains unfulfilled for a variety of reasons. 1) Current residents
may fear reprisal if they sue the nursing home or intermediate care facility. Because every
aspect of a resident’s daily life is controlled by the home or facility, there is little incentive to
go forward with a suit while remaining under a violator’s care. 2) Residents’ rights cases can
be complicated; attorneys will not take cases that involve many hours of work, if the time spent
on the case greatly exceeds the maximum damage award of $500. Additionally, the damage
award may not reflect the extent of the violation.

Though opponents of this bill suggest that private right of action is already available and much
used with the enactment of WIC 15657, the high burden of proof—clear and convincing—for
the underlying offense, liability, as well as bad faith, recklessness, oppression or malice make it
so that only the most egregious cases of neglect and abuse go forward. H&S 1430(b) is meant
to address less egregious violations, but ones that are still fundamental to a resident’s daily life.

The elderly population is increasing. According to the U.S. Census Bureau, the 65+ age group
in California will double by the year 2020 to over 7 million. The State is facing severe cost
pressures which are unlikely to be relieved in the near future. In the context of these trends,
functions such as licensing and certification of health facilities may suffer. It becomes more
important than ever to fulfill the intent of the Legislature in ensuring that residents’ rights be
respected and that the enforcement mechanism work.

(800) 666-1917
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4. What state agencies does this bill affect? (NOTE: The Chair has asked that departments, agencies,

boards, etc. affected by proposed legislation provide testimony on bills that affect their program
areas.)

None.

5. Has a similar bill been introduced either this session or during a previous legislative session?
Hf yes, please identify the bill, the legislative session, and its disposition, and include all bill analyses
related to it.

AB 2696, 1990. The bill increases the civil penalty from $500 to $10,000, which a resident or
patient of specified care facility may seek for violation of his her rights as set forth in the
Patients’ Bill of Rights and prohibits a party from seeking the civil penalty until attempting to
resolve the dispute directly with the facility. Held in Senate Rules Committee. |

AB 1160, 1999. Omnibus Bill affecting long-term health facilities. Among other things, this
bill would authorize civil action for violations of any rights of the resident or patient as set
forth in the Patients Bill of Rights under state and federal law and would increase the
maxtmum liability to $25,000. Amended out of bill.

6. Has there been an interim hearing or report on the bill or on this topic? If yes, please provide the
hearing transcript and/or the report.

No.

7. Please provide the Committee with a total of 5 copies of ‘all letters of support and opposition received
for bill. Support and opposition letters must be received by the committee no later than 12:00 noon
on the Wednesday prior to a Tuesday hearing to be assured reference in the committee analysis.

8. Do you plan to amend this bill prior to the hearing? YES NO _x

If yes, briefly explain the substance of the amendments and attach a copy of the proposed language.
Legislative Counsel amendments must be received by Tuesday, 7 days prior to the hearing. Please hand
deliver the signed original amendment(s) plus 9 copies (unsigned) to the Committee Secretary.

. _¢
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86

(800) 666-1917

/ LEGISLATIVE INTENT SERVICE

(]
o/
%

AP -50



d

9. Please lis?ﬁf’eeﬁlgéiggs_gf%%q_%Jg_ﬁﬁfléﬂtesl?ﬂgj ment 77 Filed 01/08/14 Page 86 of 101

.| To be determined.

10. Does this bill have a sponsor? _ yes If yes, please provide the sponsor’s name and phone number.

California Senior Legislature

June Hamilton, 916-322-5630
Donna Ambrogi, (909) 625-2558, dlambrogi@verizon.net

11, Please provide the name and phone number of your legislative staff contact for this bill.

Lark Park, 319-2021

Please return a total of FIVE COPIES of the completed worksheet, including position letters.
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Date of Bearing: ﬁune 28, 18%0

ASSEMBLY COMMITTEE ON JUDICIARY
Fhillip laenbery. Chni;

AR 2696 (Friwdpan) - As Amended: June 13, 1990

BUBJECT: This bill inereases the civil penalty from $300 to §10,000, which a
resident or patient of specified care facility may seek for viclation of hie
or ner vights as set forth in the Patients’' Bill of Rights and prohibits a
‘party £rom seeking the civil penalty uneil atteumpting to resolve the dispute
dirsctly with the facility.

BACEGROUND

zjg;g. The sponaor hag noet supplied data regarding the number and types of
. wviolations under current lawv oy the pumber of patients discouraged €rom
- sxercising their “right of private action® ageinst the licensae.

DIGEST
Existing lsw:

1) Permits a residenz or patient nf a gkilled nureing facility or
intermediate care facility to bring a civil action against the licenses
of tha facility vho violates any righta of the resident ot patient
provided in the Patients' Bill of Rights. The licenses iy liasble for up
to $500 in damages, for attornays fees gnd costs, and may be subject to
an injunction.

2) Provides that a licensee who comnits certain clagdzes of licensing lav
violations, except for those violatione where the state has taken action
and the violations huve been satisfaccorily corrected, also may be
subject ta an actlon for injunction relief and civil damages. BSuch suit
may be brought by the Attormey General or by any person zceting for the
intexests of itself, its members or the general public. The amocunt of
civil damages shall not sxceed the maximum amownit of civil penalcies
which could be asssased on account of the violationms.

3) Specifies that (1) and (2) abave are in addition to any other remady
provided by lav. _

4) Prohibits waiver of the tright te sue undar (1) sbove by the resident or
patient.

%) Sets forth various other civil and criminal penaltiea for violation of
rules, regulations, snd any laws by these facilities,

- contiaved -
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" rhig bill revises (1) adove to:
Prohiﬁit an action for ¢ivil penalty:

1)

2)

3)

4)

3)

6)

a)

B)

&)

Clarify that the civil sction, for violation of the Patients' Bill of.
Righte, may alao be broughe by a guardian or comservator of the rseident
or patisnt, and to provide a ohe year statute of limitations from the

- AB_269¢€

e

Until the patient or patient's reprasentative has complained to the
fucilicy admindigtrator, in writing, of the pights violstion within

60 days of discovery of the violation; and,

Until the facility administrator, wvithin 30 days of recelpt,

has

investigated the complaint, notifisd the licensee of tha complaint,
and pressnted the patient axr the patient's representative with s

compensstion for the violation, or cthar action; and,

. written resaponse, vhich may include & plan of corszective action,

Unless the facility fails to respond in writing wvithia 30 days or
the patient or the patisnt's represantative bDelieves that such
vritten response fails to sadequately repedy the rights violation.

date of the alleged violation.

Dalate the $5500 limitation oh dameges, and inetead to provide that the

-(800) 666-1917

licenses shall be liable for s civil penalty of up to §10,000, payable to

the patient, the amount to be commensurate vith the rights violated,

Set forth some of the considerations the court is to use in assessing
vhether to impose a cilvil penalty or the smount of the civil penalty:

&)

b)

e}

4)

¢} Vhethar the plaintiff or tha dafandant made x good faith effort to

Provides that the written complaints and responses pursuant to (1) above

The nature nnd‘aovnrity of the rights violation.

The patient's medical conditdon and his or her history of medical

disability,

Good faith efforts exercised by the facility to preveat the
vislarion from ogqurring.

The licenses’s history of compliance the the patisnts’ tights;

reaolve the dispuce defore resorting to litigation,

{the informal resclution procesa) are discoverable.

Prohibits the court from considering the facility administrator's writtsn

response to the alleged violation s# an admission of guile.

- cantihumd =»
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FLISCAL EFFECY

AB 2694

This dill may incresse the cost ¢f operating these facilities, due to the cowst
of defending mors lavsuits and the payment of larger demages. This bill will
po% be refsrred to the Asseubly Committed on Vays and Means.

COMMENTS
1)

- Accovding to the author, the sponsor is the Bay Areéa

3)

Advocates for Nursing Home Reform (BAANHR). The author states:

Curzent law allovs patients to bring civil actlons against any
facility which violates thair rights as specifiaed in the ,
Nuzsing Home Patisnta’ Bill of Rights, There i3 & 3500 cap,
hovaver, on the civil penalty which can be awarded In such
caces. This $300 penalty is an arbitrary amoups wvhich bears
no relation to the severity of the rights violation. The
presence of the cap trivializes the fundamental prerogatives
contained in the B4ll of Rights and discourages patientes whose
rights have been violated from exarcising their right of
private action,

There have only besn two instancar of action against a
facility for violarion of patients’' rights since this
provision vas enacted in 1982. Despits » provision in tha lav
vhich allovs for attorneys fees, attorneys ars reluctant to
advise frail elderly clients to pursue cases where the maximum

svard 1o $300. As a resul%, substantial rights' violmtions go

unaddransed, One attorney told of refusing a cass vhere in an
sffort to motivate an elderly man in his bowel training, a
particular facility would aanounce any "accidents® the patient
had over the public address system to the entire facility.
Clegrly the deliberate humiliation of a patient is & rights'
violatinn which warrants more than a $500 *slap on the wrist.®

The incent of tha bill is to increase the utility of this lav
and to provide sz meaningful incencive for facilities to avoid
patientp righes' violations.

~ (800) 666-1917
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- « According to proponents, the current panalty amount iz so XY
ainor that potential plaintiffs are deterred from filing actions, and it d:-:
is not in keeping with the severity of many patients' rights violations. s

Purther, they state that this bill will provide patients vith
significantly enhanced abilities to redress their grievances.

Oppansnty . |

&) The California Association of Boumes for the Aging ralszes the cencern
that this bill permits liabiliry up to $10,000 for *unintantisgnal”

violstion of the Patients' Bill of Rights.

- continued -
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b)

c)

- d)

a)

£)

AB 2696

should mnot liability under this provigion be limited to intentiangl
conduct or conduct which {s in recklass disreg:rd,of the pacient?

There are no standsrds provided in this bill to assist the court in
determining what amount is *commensurate with the rights violaced?*
Should not the amount be based upon the determination of the dollar
valus of the damsges suffered by patient and the degree of fault of
tha licensee?

- According to one opponent, the Patients' Bill of Rights vas designed
- to sat ideal standards for parformance but were not intended to

expens individusls to unlimited glaims for damages. Therefors, many
of its provisions aye wague &3 to the spagifie conduct of the

-wmployees #nd licensee which may lead to liabildicy. 1Is it

appropriate to impose a penslty for any conceivable violation of
vaguely defined rights? Should not this bill be narrovly focused to
more serious specific violation of rights?7 Should nnt the rights
ident{fiad as minor, have a lower cap on thes pwaalties?

A licensese could be subject to cunulative liability for the same
conduct of an employes: for civil penalties sought by the DHS; -
criminal penalrieg; civil damages mought by the Artorney General or

any other personi c¢ivil penalty up to §$10,000 sought by a patient or

rasident; and also tort or other dasages sought by a patient or
resident. Should not a patient or resident be sble to collact
damages only once for the same violative act of the licenses or its
employes (for example, as an offset of penalty againat any damages
avard)? _

This bill gtates that the court shall conslder "the nature and
saverity of the rights violation." The statute authorizing the
imposition of penslties by the State raquires the consideration of
"the probability and severity of the risk which the violation
presents to ths patisnt's mental and physical condition.’ Is net

_tha latrer a more sppropriate standard?

Tt is unalear as to vhether ar not any avard under this pxovision
can exceed the maxiounm amount of civil penalties which could he
asssesed hy DHS om mccount of the violation or violationa. The last
sentence of subdivision (a) of Health and Safety Code Section 1430
(Bection 1 of this bill) suggeste that this limitation may axist as
to conduct which is also a violation of ths licensing lav. Is thia
limitation consistent vwith the purpeses of the bill?

T4chaical Amendmenta.

a) on page &, line 9, afrer ‘(!)' insert:

Undar subdivision (b)

- gantinuad -
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AR 2696

b) On page 4, lines 9 and 10, delste *(3) The patient’'s medieal
‘condition" gr delete "medical® in both places and insert:

"mental’.

The latter amendpent is consistant with the current-!nciliﬁy
citation lav.

c) On page 4, line 14, delets 'rigﬁtn' and insert:
Bill of Rights regulation

] ' + Contained im 22 California Adminiztrative Code
Sectdion 72527 1¢ the Patienta' Blll of Righta. ZEach facility is £o havse
written policies regarding these rights, which are to he made available
to the patient, guardisn, and anyone requesting them. A patient's rights
may be denled or limited only fox good cause which shall be evidencsd by
the written order of the sttending physician and 1f such denial or
limitation is otherwise suthorized by lav. Gome of the rights are as
followa: :

a) To be fully informed at all times of services available in the
fagllity and of relsted charges. ‘

(800) 666-1917

b) 20 refuse treatment to the extent permitted by lav and to be
informed of the medicsl consequence of such refusal.

&) To be transfurzred oy discharged only for medical ressons, or the
patisnt’'s velfare or cthat of ether patients or for nonpayment of
his/her stay and to be given reascnable advance notice to ensure
orderly transfer ox discharge.

d) To bs encouraged and assisted throughout the periad of stay to
exarcise rights as & patient and as a citizen, and to this and to
voice grievances and recommend changes in policies and services to
facility staff and/or ocutside representatives Of the patfent's
choice, fres from restraint, intecference, cosrcion, discriminstion
or reprisal,

A/ LEGISLATIVE INTENT SERVICE

s) To he free from mental and physical abuse and to be £res from SN
cheaical and phyeical restraints except as authorized in writing by Py
A physicisn or ether suthorized person, or whan necessary. o
. ¥
£) To bs masured confidentisl trestment of records and to approve or
refuse their relsass to any individual outside the faciliity,
g2) To be treatsd with consideration, respect and full tecognition of
dignity and individuality, including privacy in treatment and in ——
care of parsonal needs. ,;;

h)  To associate and communicate privately vith persons of the patient's

~ continued -
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AR 2694

cholce, and to send and raceive personal mail uﬁopnn-d.

i) To mwat with ochers and participate in activities of gocial,
religiour and community groups, unless medically contraindicatred.
33 To rotain and use personal clothing and possassions as space permits,
k) To be alloved privacy for visits with family, friends, clergy,
socisl workers or for professionsl or businuss purposes,
3] To have visits from members of the clergy at any time at the roquctt
of the patient or the patient's ;unrdiln. _ .
m) To allow relatives, or peraons respemsible, to visit critically 111
patisnts at any time, unless medicmlly contraindicated.
#) To have reasonable access to telaphones and to wake and recsive
confidential ecails.
sng:nnx OPRPQEITION
Afes XT Davelopmentsal Digabilities Board  California Assaciation of Homes
California Seniors Coalition , For the Aging
-Estate Planning, Trust and Probate Law Celifornia Associstion of Health
Bectlion, State Bar : Facilities

" California Council on Mental Health
- California Advocates for Nursing Home

‘Raform

‘D, DeBow
- 4434560
ajud

Page 7 -

s :

(800) 666-1917 -

3/ LEGISLATIVE INTENT SERVICE |

o4 . AP-58



..............................................................................

) R ——— .
Case 1:13-cv-00036-LJO-BAM Document 77 Filed 01/08/14 Page 94 of 101

AMENDED IN ASSEMBLY JUNE 13, 1990
AMENDED IN ASSEMBLY MAY 2, 1990

CALIFORNIA LEGULATURE~1980-80 RRGULAR SESSJON

ASSEMBLY BILL No. 2696

L — —

Introduced by Assembly Member Friedman

January 25, 1990

1,

P

An act to amend Section 1430 of the Health and Safety
Code, relating to long-term care.

L¥GISLATIVE COUNSELS DICEST

AB 2606, as amended, Friedman. Long-term bealth care
facilities.

Under the Long-Term Care, Health, Safety, and Security
Act of 1973, a resident or patient of a skilled nursing facility
or intermediate care facility is authorized to bring a eivil
action against the licensee of the facility who violates an
rights of the resident or patent provided in the Patients Bi
of Rights, as contained in ed regulations of the State
Department of Health Services. A licensee is liable for up to
8500 in damages in an action under these provisions,

This bill would authorize a guardian or conservator of &
regident or patient of a skilled nursing facility or intermediate
care facility to bring a civil action under these provisions and
would make a conforming change.

This bill would, instead, make a licensee liable for a eivil
penalty of up to $85;000 in damages 810,000, payable to the
patient, the amount to be commensurate with the rights
violated, in a civil action maintsined under these provisions,

The bill would prohibit & party from Invaking the
above-deseribed remedy unless the patient or patient’s
representative has campiained in writing to the administrator
of the facility within 80 days of discovery of the violation and

%

;;;;;;;




lllll

e 2 : .- 2161-999 (008) . IOIAMIG, LNIN Yo% . e
oA pasoms o) o Ao o) Jo OTRUSTITIPS L0 Gh o %ﬁ%mf\bxr@”%ﬁagd v
odsaIual P PPST0 Jod ey Pnoo L, (3) 6 30 995U 3y} JUNBR U0 AR © Bunq Aew WnT ) 0§

. : %u«ﬁ%h&gsgqhoégfiw 5.

: : EIZACID §E :
PE (3) vommpgns jo (3) pue () sqdwsSwied )¢ 30 {P) BOBIATPGES U} POULIP 5% “AWEOE] 03%7 AFMPIUIIW TG
Juensand sovaodsas pue sjupEpduros uaysa 1y (p) . op o PeEl uonpes ¥ {2 : : E

- (q) ot ‘O :
BIAIDGRS AG popiiasd sxpoarat oy} 0} PoRLu 3q [joys SUGHFOL ot 3
¢ = - @ .B%Sﬁﬁanﬁqﬂ..?u%ﬁsﬁﬁaiat

M&Vﬁggﬁggkgﬁaoﬁa £e
sy aswodiax Tayips o ) SRAGYRq aATwjEasaIdsl gp a1 PIaIXo JOU [[Vys WORIAs sup o} juenxmd JySnoiq §]

eeeee AR B0

warted ogz Jo Juagwed o 1 10 ‘Juredares o po jdioar g GOROY UR Uy PAUSAGIA o AW oM SINwwNp PAR O
%gggaﬂagﬁwgﬁ e yo Junowe Sy, -qnd EIouss I 10 LIGqUISTI S FOSK ¥
P% By AJI[roNy S Jo JoyRnsTATIIpE ] J] VORI IMFO G J0 15313301 Ay 10§ Bupoe sosiad Aus 4q S0 VORER0E 10 £f
oA of] Ey uoussUadwne ‘BONIE JAIDOIND g7 uorp10d00 ‘uostad “xaoyyo ‘pusoq Luw Jo Jumpdueod oy g1
B Spapuy Aew orps ‘ssuodsar wenUM § gpM 3 uodn xo jurepimoo Umo 19y 10 5] Bodn BRUIOH[E] Jo owls 11
paiosaadar sjueund ayy Jo jueyed oy pajuesond oF a1 30 apdoed sig Jo ouren Ay Ul EIOUSS) ASuNY NP Aq P

w.@ﬂgcﬁﬁg ynou Jupdaco poinoasomd 5q ABUx ‘ioq 10 SIBeUp AR 10 uonoEnim § i

_.ggﬁg&ﬁmﬁaﬁwﬁogwﬁgm. ‘égﬂﬁéguoguﬁ&g%gn

1 ‘livpdmoo o jo ydwoas jo sAap gf wgUmM (3)  €X aseﬁsﬁw.%ﬁ_u@?aﬁ%aﬂuhigs L
sagwuessado s ywoged ro juoned oy Aq wonYoI T uonEcia oy Burruad guﬁanaom WOTRIOIA §

ggiﬂﬁ@“ﬁ“ﬁﬁa%ﬂ«%&a = . mwmygh“—gﬂaﬁ?oﬁw“gg M

L T AN 2 repdoo g7 I DEToL _

[ Sfnmuosardas sjmened Jo juoged ol (1) 61 . sey| Juowredop s ) sogm jdoowy {v) 08¥1 € ©

3 ueEy g1 PRI O] pIpUIUN F PO T
oq adwy sdajs Sramoyroy o jo Jpe ssaqun (q) TomApqRs L Ayogesg pue QESH Y3 Jo PEYT WoSS I NOLLDAS 1
poutsquos dpowsas ayy apoany ou goys Aed v {9} 9 .

> ‘Ajod angnd 03 Amayuod s proA 9q [egs QT SMOfOJ S8 JIFE2 Op SIKGHTED) J0 XS I Jo sydvad sqi,
.aEmiu. ey} 03 Jusnernd ons o) SPSir 107 J0 ST AT §]
Jogged 10 Juepmos JrQ JO IMBAIISUOD 10 UBIPIENS £f A -ou :umifoid o0y PABPUBI-NEIS
0 ‘APpROYy ored yEIpoILIMUY 10 Apey Surmu pofRE  FY o :3apuramo (8061 "ou monendosddy Ao WA
jo Jbged 10 JIPRA ¥ AG JUIWIRIEE Uy ONUQUGT T[] TUORIE PIGLINSP-IAOqE S} 0) pIEFas Y
o o Burpwrod woy pemolas 5q Lewx pus oy unoo oy uo spreurannbay ursEae ssodoay prod [11q YL
5 Aoty puv 509 105 e ‘POIVOIA KSR I JUA 6 o "APOUISI POqEISIp-3A0qY ST O
SIFUPWRIROD o] 03 Junows I} Juoned iy o] sjquded g Papnus 67 Aured @ ‘UoRHA IR sy Apousal Aprenbope 07
00'Di¢) ssopop puesaoy; vay o3 dn o puad pap e ;, @) @) B euvdsar rapum o Fonaq apEjEREaIdal 5 juaRd S0

O “{000°90))- SIVHUP PUWAOY SAG IIOME 6 9 Juaged oy 1 10 ‘sdvp gp unpA Fuguas oy poodsas o) popy

o 03 S1qen q [P Sorweoy S|, soadojdue g soq Apgroey o o AojensuTwpe og7 1y 3dooro ‘FupEpdm0d
ﬂgﬁnoﬁ?gﬁﬂuﬁ«éﬁzéﬁ eﬁ&&%%w%%ggﬂﬂ.ﬂ
L RSN yueradures jo 4m0d ¥ wp JyBox] o [EYE ¢ pur qupEpdwos oy Jo ARy ST Jo ISSTOR N poPReT
* O], SUONSBIY JO SPO)) FIMGHIE) Q) JO TZIALLIO 3 Jupppdwco oy pejelsasmy s umpduod o jo Jdpoes -

FBL WOR29g Ul NYSTY JO [ SIESR] A Ul Yaro) 1S 58 | . .
98 Y el S

—g— ..

70 sAxp g urA ‘Appoey Sy Jo IROSIUNNPE N7 SN |



Case 1:13-cv-00036-LJO-BAM Document 77 Filed 01/08/14 Page 96 of 101

z
i

B!ogr—-l-p—s-n-n—v-)—:—n—
(=] OCO~TRDTBLELOR-FODD~IDWD IO -

"‘_

pursuant to paragraph (2) of sudivigion (¢) as an
admisgion of guilt. : i

(g In asseseing whether there shall be a civil penalty,
or the amount of the civil ty, for the patients’ rights
violation, the court consider all relevant factors,
mdudl%. but pot limited to, all of the fallowizf:

(1) The nature and severity of the rights viclation,

gj 71%0 pudent'f medical condition.

€ PEtIen e ICE »

history of Si0dieal disability.

(4) The good faith efforts exercised by the fucility to
prevent the violation from occurring ’

(8) The licensee’s history of con‘zpliance with the.

patients’ rights

(8) Whether the plaintiff or the defendant made &

faith effort to resalve th i
ﬁo?d s 0 ve the dispute before resorting to

(g) The remedies specified in this section shall be in
addition to any other remedy provided by law.
(h) Any action brought pursuant to subdivision (b)
be commenced within one year of the date of the
alleged patiants’ rights violation.
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Gilman, John

From: Nancy Armentrout [narmentrout@cahf.org]
Sent: Thursday, April 29, 2004 4:57 PM

To: John.Gilman@asm.ca.gov

Subject: AB 2791

John-

Here is our oppose letter and the chronology of legislation. They have all increased the
level of scrutiny and the liability for any negligent act or "ommission" that happens in a
facility, and have led to the liability crisis facilities face today:

AB 1133 (Gallegos) - Ch. 650, Statutes of 1598
- Increased civil penalties for violations affecting the health of patients in skilled
nursing facilities.

AB 1731 (Shelley) - Ch. 451, Statutes of 2000

- Significantly increased civil penalties for skilled nursing facilities up to $100,000.

- Established a state remedy to allow for a temporary manager to be appointed by DHS to
run a facility; made it easier for DHS to appoint a court- app01nted receiver; and, allows
DHS the authority to grant provisional licenses.

- Requires allegations of suspected abuse and neglect to be investigated by DHS within 24-
hours.

AB 828 (Cohn) - Ch. 680, Statutes of 2001
- Requires DHS to establish a centralized consumer response unit to respond to complaints
about resident care in long-term care facilities.

AB 1212 (Shelley) - Ch. 685, Statutes of 2001

- Clean-up bill to AB 1731 (Shelley) and, subject to penalties, the bill requires skilled
nursing facilities to post a “"Notice of Violation Remedies" form on all doors of the
facility if specified remedies are imposed.

SB 333 (Escutia) - Ch. 301, Statutes of 2002
- Authorizes each county to establish an interagency elder death review team to assist
local agencies in identifying and reviewing suspicious elder deaths.

AB 255 (Zettel) - Ch. 54, Statutes of 2003
- Makes changes to the individual mandated reporting requirements for reporting suspected
or alleged elder abuse.

AB 1946 (Corbett) - Ch. 550, Statutes of 2003

- Requires each facility, upon admission of a resident, to ask the resident if s/he would
like the facility to provide the resident's responsible party with materials regarding
resident's rights and responsibilities.

SB 339 (Ortiz) - Ch. 242, Statutes of 2004

- Subject to penalties, the bill imposes new requirements upon long-term care facilities
to carrying out a lengthy process of assessment and notification prio to transferrlng
residents from the facility.

AB 634 (Steinberg) - Ch. 242, Statutes of 2004

Creates a statewide policy prohibiting confidential settlement agreements or agreements to
keep information obtained during discovery confidential if the case includes a cause of
action for elder abuse or neglect.

SB 577 {(Kuehl) - Ch. 878, Statutes of 2004
- Expands the authority of Protection and Advocacy Inc to enter long-term care facilities
to investigate any incident of abuse or neglect of any person with a disability.

SB 130 (Chesbro) - Ch. 750, Statutes of 2004
- Prohibits facilities from using any type of seclusion or restraint unless there is a
behavioral emergency.

(800) 666-1917
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Proposed Amendments to AB 2791 (Simitian)

On Page 2, lines 2-3, add a new Section 1, as follows:

SECTION 1. Section 1337.1 of the Health and Safety Code is amended to read:

(€) (1) The approved training program shall include, within the 60 hours of classroom
training, a minimum of six hours of instruction on preventing, recognizing, and
reporting instances of resident abuse utilizing those courses developed pursuant to
Section 13823.93 of the Penal Code, and a minimum of one hour of instruction on

preventing, recognizing and reporting resident=s rights violations.

(2) A minimum of four hours of instruction on preventing, recognizing, and

reporting instances of resident abuse, including instruction on preventing, -

recognizing and reporting resident=s rights violations shall be included within the
total minimum hours of continuing education or in-service training required and in

effect for certified nursing assistants.

On Page 2, line 2, add a new Section 2, as follows:

SECTION 2. Section 1430 of the Health and Safety Code is amended to read:

On Page 2, lines 28-29, convert language back to current law:

liable for the acts of the licensee=s employees. The licensee shall be liable for up to
" five hundred theusand dollars ($500) ($5;600),

100

(800) 666-1917
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Pl } e r/

SENATE COMMLTTEE ON JUDICIARY  1981-82 Regular Sessior

SB 1930 (Petxis)

As amended April 26
Health & Safety Code
MRR

CIVIL ACTIONS
~PATIENT'S BILL OF RIGHTS-.

HISTORY

Source: Author
Prior Legislation: None

Support: CRLA; United Neighbors in Actiony Grey
Panthers; Alameda County Legal Aid
Society; Standing Cowmmittee on Legal
Problems of Aging of the Legal Services

(800) 666-1917

Section of the State Bar §:

v

Opposition: No Known i
KEY 1SSUF e

' =

SHOULD A RESIDENT OF A SKILLED NURSING OR INTERMEDIATR
CARE FACILITY BE AUTHORIZED TO BRING A CIVIL ACTION ¥
AGAINST THE FACILITY FOR VIOLATION OF THE PATIENT'S L
BILL OF RIGHTS? A 3
PURTOSE o

i

AB 1203 (Levine) of 1979 enacted the Patient's BL11 36
Rights, which sets forth fundamental human riglits tcwss
which all patients in skilled nursing or intermediaf®*"a
care facilities are entitled. A licensee who viglat 57
these rights may be enjolned from permitting the

violation to continue or may be sued for civil damapges

by the Attorney General.

This bill would, in addition, authorize a patiént or
resident of a skillled nursing or intermediate care

{More)

101 AP - 65
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" 8B 1930 (Petris)
Page 2

facility to bring an action for damages or for an
injunetion under the Patient's Bill of Rights.

The’pufpose of this bill is to protect and ensure the
rights of peoplea residing in nursing homes.

COMMENT

1. Inadequacy of existing law

N~
Existing law authorizes the Attorney General, upo
hex own complaint or upon the complaint of any
board, officer, person, coxporation, ox S
association, to bring an action against a license
who violates specified licensing provisions. g

&=
!

©

«©

~—

According to the . author, this protection is not
sufficient to ensure a patient her rights. Thelj
author argues that '"since the State is making =
major cuts in services to people, it fs more
{mportant than ever to allow the inmstitutionalize

ER

individual the ability to protect their own =
constitutional rights in the private sector." W

Z

L

2., Rights protected E
<

The Patient's Bill of Rights grants the followimg

to residents of nursing homes: o

i

(2) An adequate number of qualified personnel.r~
carry out all the functions of the faciligb;

sat}
(b) Good personal hyglene, care to prevent '.':
bedsores, measures to prevent and reduce '
incontinence;
(More)

i
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EXHIBIT 3B
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SB 1930 (Petris)
Page 3

(c) Food of a quality and quaﬁtit iﬁ accordanga
with physician's orders; ¥ ;

(d) . An activity program staffed and equipped to -
meet. each patient's orders; o :

(e) A clean facility in good repair;

(f) A nurses' call system;

-1917

(g) Additional rights guaranteed by regulation.y:
Additional rights that would be protecred"by~th£§;

" bill include those listed in Title 22, Sec. 72523
of the Administrative Code. Thesge include the —
opportunity to visit people of the patient's"
choice, to participate in planning medical .
treatment, the ri%ht to be fully informed of feer
and rates, to be free from mental and ghysical- e

CE

abuse, and to confidential treatment of personal®

and medical records. T -3

E

3. Facilitias affected ~ ' g
The facilities against which a patient coul&-ﬁrﬁgg

a civil action under this bill would be skilled o.
nursing facilities and intermediate care - 9
facilities, e

The former are defined,as‘health>facilitiea:thaSQK
provide skilled nursing care and supportive carww!
to patlents vhose primary need i1s for skilled *fa
nursing care on an extended basis. "

The latter are health facilities that provide

inpatient care to ambulatory or semiambulatory
patients who have a recuxring need for gkilled

(More}
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SB 1930 (Petris)
Page 4

nursing supervision and supportive care but who d
not require continuous skilled nursing care.

4. Damages and injunction allowed

This bill would authorize a patient or resident™
whose rights under tlie Patient Bill of Rights had
been vio§ated to bring an action for damages an®
an injunction against the licensee of the s
facilicy,

800)

The damages for which a licensee could be liable
under this bill would be limited to $2,500 or w-
three times the actual damages, whichever was
greater, and for costs and attorney fees,
Licensees would be liable for thelr employee's
acts. ' :

The bill would provide also that any attempted
waiver of the right to sue on the paxt of a
patient would be void. \

sk dede e R ko

’.'::/ LEGISLATIVE INTENT SERVICE
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ASSEMBLY COMMITTEE ON JUDICIARY SB 1930
ELIEU M. HARRIS, Chairmman

5B 1930 (Petris) As amended 08/02/82 &Jmm

PRIOR ACTION

Sen, Jud. Com. 7-0 Sen. Floor 37-0

SUBJECT

This bill is intended to provide residents of skilled nursing or

intermediate care facilities with a private cause of action for
violation of the Patient's Bill of Rights.

DIGEST

Under existing law, the Legislature has recognized that
residents or patients in skilled nursing and intermediate cars
facilities are entitled to certain fundamental rights (the
Patient's Bill of Rights). Although existing law authorizes the
Attorney General to initiate actions for damages or to enjoin
violation of regulations related to the health and safety of
residents of such facilities, there is no specific authority to
initiate actions for violation of all the rights protected in
the Patient's Bill of Rights.

‘This bill would authorize a patient or resident of a skilled
nursing or intermediate care facility to bring 'an action for

damages or an injunction against the licensee of such a facility

who violates any of the rights protected by the Patient’'s Bill
of Rights. A licensee would be liable for damages up to $500
and for costs.and attorneys' fees. In addition, the licensee of
the facility would be liable for the action of his or her
employees. The right to bring such actlion could not be walved.

STAFF _COMMENTS

1, Western Center on Law and Poverty, Inc:,the source of this
" bill, gstates that by enacting the Patient's Bill of Rights
(H&S Code Sections 1599 gt seq.) it was clear that the
Legislature intended to ensure that nursing homes and

intermediate care facilities respect the fundamental rights .

of their resident. However, the source points out that the
legislation failed to provide for any specific mechanism for
either an individual resident to enforce his or her rlghts
or for a regulating agency (e.g., Department of Health) to
punish or prevent violation of rights which were not
directly related to health or safety within the facilities.
This bill, argues the source, will provide the needed
enforcement mechanism.

(CONTINUED)
Consultant R. R. Lopez §B 1930
0B/04/82 107 Page 1.

(800) 666:1917 -
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2.

In Health and safety Code Sectio iﬁﬁ;?ét seg. (The
Patient's Bill of Rights) the Legislature "expressly set
forth fundamental human rights whichi“all patients in skilled
nursing homes or intermediate care facilities are entitled
to.,." The Patient's Bill of Rights grants the following to
residents of these facilities:

{a) An adequate number of qualified personnel to carry out
- all\ the functions of the facility;

(b) Good)] ersonal hygiene, care to prevent bedsores,
measures~to prevent and reduce incontinence;

{c) Food of a qué)i;y and quantity in accordance wi
physician's orders;

(4) An activity program éfaﬁfed and equipped to meet each
- patient's orders; e~

N Cs
(e) A clean facility in good repaiir; % '
£

‘ [}
{f) A nurses' call system;

{g) Additional rights guaranteed by regulation.

Additional rights that would be protected by this bill.
include those listed in Title 22, Sec. 72527 of the
Administrative Code. These rights include the opportunity
to visit people of the patient's cheice, to participate in
planning medical treatment, the xight to be fully informed
of fees and rates, to be free from mental and physical
abuse, and to confidential treatment of personal and medical
records, : ”

The facilities against which a patient could bring a civil
action under this bill would be skilled nursing facilities
and intermediate care facilities. The former are defined as
health facilities that provide skilled nursing care and
supportive care to patients whose primary need is for
skilled nursing care on-an extended basis. The latter are
health facilities that provide inpatient care to ambulatory
or semiambulatory patients who have a recurring need for °
skilled nursing supervision and supportive care but who do
not require continuous skilled nursing care.

(800) 666-1917. .
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EQURCE

Western Center on Law and Poverty

SUPPORT

Gray Panthers

United Neighbors in Action &C\\\*“%
California Association of Healt

OPPOSITION

‘Unknown

Consultant R. R. toPez 5B 1330
08/04/82 109 '

(800) 666-1917 - °
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1981-82 REGULAR SESSION 1121

i yala.
Section 7910.5 to the Government Code, relating to state and Jocal
ent, and declaring the urgency thereof, to take effect immediately,

M iotroduced. Read first me. To Com. on RLS. for assignment. To

‘print.:

e E‘o Com. on ED.

g-Art. 1V, Sec. 8(a), of Constitution suspended. Joint Rule 55
 suspended. Set for hearing April 21, 1982,

-From committee with author’s amendments. Read second time.

o pass as amended, but first amend, and re-refer
_to Com. on FIN. (Ayes 6. Noes 0. Page 8955.)
—Read second time. Xmended. Re-referred to Com. on FIN.
~From’ committee: Be placed on second reading file pursuant to
Senate Rule 28.8,
£3—Read second time. To third reading.
i£—To Special Consent Calendar.
e rFe third time. Urgencr clause adopted. Passed. (Ayes 35, Noes 0.
§. Page 10306.) To Assembly,
—In Assembly. Read first time. Held at Desk.
H5—To Com. on ED, .
E¥—From committee without further action.
From Assembly without further action.

i 10 amend Section 1430 of the Health and Safety Code, relating to health

S,

8-From print. May be acted upon on or after April 17, 1982,
B 25—To Com. on JUI%.
T—Set for hearing April 20, 1982.
14—Set, first hearing. Hearing canceled at the request of author.
From committee with acthor’s amendments, Read second time.
k  Amended. Re-referred to committee,
SR 27—Hearing postponed by committee. Set for hearing May 4, 1982,
gl 11 —From committee: Do pass as amended. (Ayes 7. Noes 0. Page 9309.)
12—Read second time. Amended. To third reading.
'17—To Special Consent Calendar.
20—Read third time. Passed. (Ayes 37, Noes 0, Page 9730.) To Assembly.
20—In Assernbly. Read first time. Held at Desk.
g 2—To Com. on JUD. .
i From committee with author’s amendments. Read second time.
Amended. Re-referred to committee. . 3 :
. >—~From committee: Do pass, To Consent Calendar.
! 9—Read second time. To Consent Calendar. :
12—Read third time. Passed. ‘(Ayes 78. Noes 0. Page 16914.) To Senate.
2—In Senate. To unfinished business.
16—To Special Consent Calendar.
3 enate concurs in Assembly amendments. (Ayes 39. Noes 0. Page
13448.) To enrollment. :
23~-Enrolled. To Governor at 2 p.m.
W-Aﬁproved by Governor.
28—Chaptered by Secretary of State. Chapter 1455, Statutes of 1982,
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1599.1. Written policies regarding the rights of patients shall be
established and shall be made available to the patient, to any
guardian, next of kin, sponsoring agency or representative payee, and
to the public. Those policies and procedures shall ensure that each
patient admitted to the facility has the following rights and is
notified of the following facility obligations, in addition to those
specified by regulation:

(a) The facility shall employ an adequate number of qualified
personnel to carry out all of the functions of the facility.

(b) Each patient shall show evidence of good personal hygiene, be
given care to prevent bedsores, and measures shall be used to prevent
and reduce incontinence for each patient.

{¢) The facility shall provide food of the quality and quantity to
meet the patients' needs in accordance with physicians' orders.

(d) The facility shall provide an activity program staffed and
equipped to meet the needs and interests of each patient and to
encourage self-care and resumption of normal activities. Patients
shall be encouraged to participate in activities suited to their
individual needs.

{(e) The facility shall be clean, sanitary, and in good repair at
all times.

(f) A nurses' call system shall be maintained in operating order
in all nursing units and provide visible and audible signal
communication between nursing personnel and patients. Extension
cords to each patient's bed shall be readily accessible to patients
at all times.

(g) (1) If a facility has a significant beneficial interest in an
ancillary health service provider or if a facility knows that an
ancillary health service provider has a significant beneficial
interest in the facility, as provided by subdivision (a) of Section
1323, or if the facility has a significant beneficial interest in
another facility, as provided by subdivision (c) of Section 1323, the
facility shall disclose that interest in writing to the patient, or
his or her representative, and advise the patient, or his or her
representative, that the patient may choose to have ancther ancillary
health service provider, or facility, as the case may be, provide
any supplies or services ordered by a member of the medical staff of
the facility.

(2) A facility is not required to make any disclosures required by
this subdivision to any patient, or his or her representative, if
the patient is enrolled in an organization or entity which provides
or arranges for the provision of health care services in exchange for
a prepaid capitation payment or premium.

(h) (1) If a resident of a long-term health care facility has been
hospitalized in an acute care hospital and asserts his or her rights
to readmission pursuant to bed hold provisions or readmission rights
of either state or federal law and the facility refuses to readmit
him or her, the resident may appeal the facility's refusal.

{2) The refusal of the facility as described in this subdivision
shall be treated as if it were an involuntary transfer under federal
law and the rights and procedures that apply to appeals of transfers
and discharges of nursing facility residents shall apply to the
resident's appeal under this subdivision.

{3) If the resident appeals pursuant to this subdivision, and the
resident is eligible under the Medi-Cal program, the resident shall
remain in the hospital and the hospital may be reimbursed at the
administrative day rate, pending the final determination of the
hearing officer, unless the resident agrees to placement in another
facility. )

{4) If the resident appeals pursuant to this subdivision, and the
resident is not eligible under the Medi-Cal program, the resident
shall remain in the hospital if other payment is available, pending
the final determination of the hearing officer, unless the resident

111

(800) 666-1917
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agrees to placement in another facility.

(s) If the resident is not eligible for participation in the
Medi-Cal program and has no other source of payment, the hearing and
final determination shall be made within 48 hours.

(800) 666-1917
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1. Establishing, reviewing, monitoring and approving policies and procedures for
investigating, controlling and preventing infections in the facility.

2. Maintaining, reviewing and reporting statistics of the number, types, sources and locations
of infections within the facility.

(3) Pharmaceutical service committee.

(A) A pharmaceutical service committee shall direct the pharmaceutical services in the
facility.

(B) The committee shall be composed of the following: a pharmacist, the director of nursing
service, the administrator and at least one physician,

(C) The committee shall meet at least quarterly.

(D) The functions of the pharmaceutical service committee shall include, but not be limited
to:

1. Establishing, reviewing, monitoring and approving policies and procedures for safe
procurement, storage, distribution and use of drugs and biologicals.

2. Reviewing and taking appropriate action on the pharmacist's quarterly report.

3. Recommending measures for improvement of services and the selection of pharmaceutical
reference materials.

NOTE

Authority cited: Sections 208(a) and 1275, Health and Safety Code. Reference: Sections 1276, 1315,
1316 and 1316.5, Health and Safety Code.

HISTORY
1. Amendment filed 2-8-83; designated effective 3-2-83 (Register 83, No. 7).

§72527. Patients' Rights.

+ Note =+ History

(a) Patients have the rights enurmerated in this section and the facility shall ensure that these
rights are not violated. The facility shall establish and implement written policies and
procedures which include these rights and shall make a copy of these policies available to the
patient and to any representative of the patient. The policies shall be accessible to the public
upon request. Patients shall have the right:

(1) To be fully informed, as evidenced by the patient's written acknowledgement prior to or at
the time of admission and during stay, of these rights and of all rules and regulations
governing patient conduct.

(2) To be fully informed, prior to or at the time of admission and during stay, of services
available in the facility and of related charges, including any charges for services not covered
by the facility's basic per diem rate or not covered under Titles XVTII or XIX of the Social
Security Act.

(3) To be fully informed by a physician of his or her total health status and to be afforded the
opportunity to participate on an immediate and ongoing basis in the total plan of care
including the identification of medical, nursing and psychosocial needs and the planning of
related services. ' _

(4) To consent to or to refuse any treatment or procedure or participation in experimental
research.

Page 2 of 5
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(5) To receive all information that is material to an individual patient's decision concerning
whether to accept or refuse any proposed treatment or procedure. The disclosure of material
information for administration of psychotherapeutic drugs or physical restraints or the
prolonged use of a device that may lead to the inability to regain use of a normal bodily
function shall include the disclosure of information listed in Section 72528(b).

(6) To be transferred or discharged only for medical reasons, or the patient's welfare or that of
other patients or for nonpayment for his or her stay and to be given reasonable advance notice
to ensure orderly transfer or discharge. Such actions shall be documented in the patient’s
health record.

(7) To be encouraged and assisted throughout the period of stay to exercise rights as a patient
and as a citizen, and to this end to voice grievances and recommend changes in policies and
services to facility staff and/or outside representatives of the patient's chome free from
restraint, interference, coercion, discrimination or reprisal.

(8) To manage personal financial affairs, or to be given at least a quarterly accounting of
financial transactions made on the patient's behalf should the facility accept written delegation

of this responsibility subject to the provisions of Section 72529.

(9) To be free from mental and physical abuse.

(10) To be assured confidential treatment of financial and health records and to approve or
refuse their release, except as authorized by law.

(11) To be treated with consideration, respect and full recognition of dignity and individuality,
including privacy in treatment and in care of personal needs.

(12) Not to be required to perform services for the facility that are not included for therapeutic
purposes in the patient's plan of care.

(13) To associate and communicate privately with persons of the patient's choice, and to send
and receive personal mail unopened.

(14) To meet with others and participate in activities of social, religious and community
groups.

(15) To retain and use personal clothing and possessions as space permits, unless to do so
would infringe upon the health, safety or rights of the patient or other patients.

(16) If married, to be assured privacy for visits by the patient's spouse and if both are patients
in the facility, to be permitted to share a room.

(17) To have daily visiting hours established.

(18) To have visits from members of the clergy at any time at the request of the patient or the
patient's representative.

(19) To have visits from persons of the patient's choosing at any time if the patient is critically
ill, unless medically contraindicated.

(20) To be allowed privacy for visits with family, friends, clergy, social workers or for
professional or business purposes.

(21) To have reasonable access to telephones and to make and receive confidential calls.

(22) To be free from any requirement to purchase drugs or rent or purchase medical supplies
or equipment from any particular source in accordance with the provisions of Section 1320 of
the Health and Safety Code.

'."l
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(23) To be free from psychotherapeutic drugs and physical restraints used for the purpose of

patient discipline or staff convenience and to be free from psychotherapeutic drugs used as a
chemical restraint as defined in Section 72018, except in an emergency which threatens to
bring immediate injury to the patient or others. If a chemical restraint is administered during
an emergency, such medication shall be only that which is required to treat the emergency
condition and shall be provided in ways that are least restrictive of the personal liberty of the
patient and used only for a specified and limited period of time.

(24) Other rights as specified in Health and Safety Code, Section 1599.1.

(25) Other rights as specified in Welfare and Institutions Code, Sections 5325 and 5325.1, for
persons admitted for psychiatric evaluations or treatment.

(26) Other rights as specified in Welfare and Institutions Code Sections 4502, 4503 and 4505
for patients who are developmentally disabled as defined in Section 4512 of the Welfare and
Institutions Code. ‘

(b) A patient's rights, as set forth above, may only be denied or limited if such denial or
limitation is otherwise authorized by law. Reasons for denial or limitation of such rights shall
be documented in the patient's health record.

(c) If a patient lacks the ability to understand these rights and the nature and consequences of
proposed treatment, the patient's representative shall have the rights specified in this section to
the extent the right may devolve to another, unless the representative's authority is otherwise
limited. The patient's incapacity shall be determined by a court in accordance with state law or
by the patient's physician unless the physician's determination is disputed by the patient or
patient's representative.

(d) Persons who may act as the patient's representative include a conservator, as authorized by
Parts 3 and 4 of Division 4 of the Probate Code (commencing with Section 1800), a person
designated as attorney in fact in the patient's valid durable power of attorney for health care,
patient's next of kin, other appropriate surrogate decisionmaker designated consistent with
statutory and case law, a person appointed by a court authorizing treatment pursuant to Part 7
{commencing with Section 3200) of Division 4 of the Probate Code, or, if the patient is a
minor, a person lawfully authorized to represent the minor.

(e) Patients' rights policies and procedures established under this section concerning consent,
informed consent and refusal of treatments or procedures shall include, but not be limited to
the following:

(1) How the facility will verify that informed consent was obtained or a treatment or
procedure was refused pertaining to the administration of psychotherapeutic drugs or physical
restraints or the prolonged use of a device that may lead to the inability of the patient to regain
the use of a normal bodily function.

(2) How the facility, in consultation with the patient's physician, will identify consistent with
current statutory case law, who may serve as a patient's representative when an incapacitated
patient has no conservator or attorney in fact under a valid Durable Power of Attorney for
Health Care.

NOTE
Authority cited: Sections 208(a) and 1275, Health and Safety Code. Reference: Sections 1276, 1320,
1599, 1599.1, 1599.2 and 1599.3, Health and Safety Code; and Cobbs v. Grant (1972) 8 Cal.3d 229.

HISTORY

1. Amendment of subsections (a) and (b), repealer of subsection (c), and new subsections (c), (d), and
{e) filed 5-27-92; operative 5-27-92 (Register 92, No. 22).

— e — |
Page 4 of 5

(800) 666-1917

/ LEGISLATIVE INTENT SERVICE

%

L
)

115
.../om_isapi.dll?clientID=172419&E22=Title%2022&E23=72528& E24=&infobase=ccr&qu 04/28/2004AP - 77



AB 1731 Assembly Bill - Bill Analysis Page 1 of 10
Case 1:13-cv-00036-LJO-BAM Document 77-1 Filed 01/08/14 Page 13 of 101

_AB 1731
Page 1

Date of Hearing: April 25, 2000

ASSEMBLY COMMITTEE ON HEALTH
Martin Gallegos, Chair .
AB 1731 (Shelley) - As Amended: April 24, 2000

SUBJECT : Long-term care facilities: skilled nursing
facilities.
SUMMARY : Makes a variety of changes to existing law relating to

nursing home enforcement and oversight, including increases in
fine amounts and creation of a financial review advisory board.
Specifically, _this bill

1)States legislative intent to increase access to quality
alternatives to nursing home facilities by providing improved
in-home support services and community-based care services.

2)Reviges the definition of "nursing facility" to mean a
licensed health facility that is certified as either a skilled
nursing health facility in the federal Medicare program or as
a nursing facility in the federal medicaid program.

(800) 666-1917

3)Permits an entity acting as a "receiver" to operate,
establish, manage, conduct, or maintain a health facility
without a license, as specified.

4)Requires an entity approved to manage a skilled nursing
facility or intermediate care facility that has not filed an
application for a license to file with the state a verified
application.

5)States that the license of a facility operated by a receiver,
as specified, does not expire during the period of the
receivership, and for 30 days thereafter.

6)Requires certain information to be disclosed to the state if
the management company is a subsidiary of one or more other

/ LEGISLATIVE INTENT SERVICE

organizations, including the names and addresses of the parent :ﬂ}
organizations and the names and addresses of any officer or ‘:.l
director of the parent organizations. Provides that failure .::

(3

to comply may result in action to revoke or deny a license.
Requires the information to be updated within 30 calendar days
of any change.

AB 1731
Page 2
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7)Adds to the grounds under which a license or special permit
may be suspended or revoked, a violation by a Medicare
certified skilled nursing facility or a medicaid certified
nursing facility, or both, of any federal statutes or
regulations.

8)Authorizes the Department of Health Services (DHS) to appoint
a temporary manager to operate the facility in certain
circumstances, including in lieu of a temporary manager
appointed under federal law, when denying a license at the
expiration of a provisional license, and when revoking a
license. Establishes the purpose, qualifications and salary
requirements of the temporary manager.

9)Extends liability protections currently granted to receivers
to temporary managers.

10)Limits the circumstances under which facility management may
be returned to the licensee after a receivership and temporary
management .

11)Permits DHS to recover the cost of the receivership from the
revenues accruing to the licensee or an entity related to the
licensee.

12)Requires facilities to file a relocation plan in the event of
an involuntary change in the status of a license or operation
involving 10 or more residents.

13)Lifts the cap on the Health Facilities Citation Penalties
Account from $1,000,000 to $10,000,000.

14)Requires DHS to include topics related to the provision of
quality of care and quality of life for facility residents as
part of their efforts to provide statewide training on
effective facility practices.

15)Provides that state employees providing technical assistance
to facilities are only required to report violations they
discover during the provision of the assistance to the
appropriate district office if the violations constitute an
immediate and serious threat to the health and welfare of, or
has resulted in actual harm to, patients, residents, or
clients.

AB 1731
Page 3

16)Requires DHS to measure the facility satisfaction and
effectiveness of the technical assistance. Prohibits any
person employed in the technical assistance or training units
from also participating in the licensing, surveying, or direct
regulation of facilities.

17)Establishes the Quality Awards Program for nursing homes,
under which menetary awards are made to facilities that serve
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high proportions of Medi-Cal residents and are used for staff
bonuses, and under the program monetary awards are also paid
to facilities in the form of innovative facility grants to
improve the quality of life for residents.

18)Requires facilities to report all incidents of alleged abuse
or suspected abuse, defined under the Elder Abuse and
Dependent Adult Civil Protection Act, within 24-hours, and
makes failure to report a clags "B" violation.

19)Requires onsite inspections or investigations within 48 hours
of the receipt of a complaint in any case that involves a
serious threat of imminent danger of death or serious bodily
harm. Requires DHS, within 10 working days of the completion
of the complaint investigation, to notify the complainant in
writing of the determination.

20) Provides that it is unlawful to discriminate or seek
retaliation against the complainant.

21)Requires licensees to notify DHS within 24 hours of the
occurrence of specified events including receipt of a judgment
lien that has been levied against the facility. Prevents this
information from being released to the public unless it is
needed to justify an action taken by DHS or it otherwise
becomes a matter of public record. Makes a viclation of this
provision a class "B" violation. .

(800) 666-1917

22)Establishes an 8 member Skilled Nursing PFacility Financial
Solvency Advisory Board to advise the director on matters of
financial solvency affecting the delivery of services, develop
and recommend financial solvency licensing requirements and
standards, and periodically monitor and report on the
implementation and results of financial solvency licensing
requirements and standards.

23)Requires the board toc report to the director on or before

/ LEGISLATIVE INTENT SERVICE

AB 1731
*
Page 4 S:‘:‘
»
July 1, 2002. Sunsets the board on January 1, 2004. .::
L 4

24)Requires DHS to develop a method whereby specified complaint
and citation information is provided to the public and
consumers on long-term health care facilities by January 1,
2002. Sunsets this reqguirement on July 1, 2003.

25)Requires DHS to centrally review federal deficiencies and
supporting documentation that require the termination of
certification for a nursing facility. Requires DHS to develop
a standardized methodology for conducting the central review
of these deficiencies and establishes requirements for
assessment of the methodology, including the extent to which
the survey team followed established protocols, the
thoroughness of the review, the quality of documentation, and
the consistency in interpreting federal requirements.
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26)Requires DHS to develop a system for tracking patterns and a
quality assurance process for preventing, detecting, and
correcting inconsistent or poor quality survey practices, and
requires DHS to report to the Legislature by October 1 each
year a summary of federal enforcement actions.

27)Requires skilled nursing facilities and intermediate care
facilities to post information about the Office of the State
Ombudsman in specified locations, and assesses a civil penalty
of $100 for each day a facility fails to comply. <Classgifies
the violation in the same manner as a class "B" violation
where the total penalty is $2,000 or lese with a right to
appeal, as specified. Classifies the violation in the same
manner as a class "A" violation where the total penalty is
$2,000 or more, as specified.

28)Requires DHS to provide a copy of all citations issued, as
specified, to the affected residents mentioned in the
violation and to the affected residents' family or designated
legal representative.

29)Establishes an increase in specified fine levels for skilled
nursing facilities and intermediate care facilities as
follows:

a)Class AA 525,000 to $100,000
b)Class A $2,000 to $20,000
c)Willful material falsification or willful material omission

_AB 1731
Page 5

$2,000 to $20,000

4)Requires DHS to submit draft class "AA" and class "A"
citations and supporting documentation to department medical
and legal consultants prior to issuance. Requires review from
an independent, board-certified physician who has no direct or
indirect
ownership interest in any nursing facility or nursing facility
management entity for a class "AA" and possibly a class "aA"
if the violation involves a complex medical issue.

5)Authorizes a licensee to pay a discounted fine in lieu of
contesting a class "AR" or "A" citation within 30 business
days after the issuance of the citation.

6)Repeals certain specified reporting and advertising
requirements of DHS.

7)Enables DHS to rescind a Medicare or Medicaid certified
facility's permanent license and instead, issue a provisiocnal
license under specified circumstances. However, action may
not be taken until a final administrative decision is issued
if the facility has requested a hearing, the facility has
waived its right to a hearing, or until the time for

118
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requesting a hearing has expired, pursuant to federal law.
Authorizes DHS to issue a 6-month provisional license if a
receiver or temporary manager is appointed, and upon
inspection, extend it for another 6-months. Authorizes the
facility to request a hearing to appeal the denial of a
permanent license, and requires the hearing officer to uphold
the denial if DHS proves by a preponderance of the evidence
that the licensee did not meet the licensure requirements.

8) Provides a resident who hag been hospitalized and is refused
readmission, an opportunity to appeal the refusal as if it
were an involuntary transfer, as specified. If the resident
is a Medi-Cal beneficiary, requires the resident to remain in
the hospital and permits the hospital to be reimbursed at the
administrative day rate, pending the final determination of
the hearing officer, unless the resident agrees to placement
in another facility. If the resident is not eligible for
Medi-Cal and has no other source of payment, requires the
hearing and final determination to be made within 48 hours.

EXISTING LAW

0
(800) 666-1917

_AB 1731
Page &

1)Establishes an inspection and citation system for imposing
civil penalties against long-term health care facilities that
are in viclation of patient care laws and regulations.
Classifies vioclations as class AA, class A and class B, and
provides a range of civil penalties for each citation.
Requires relevant facts considered by DHS in determining the
amount of the civil penalty to be attached to the citation and
available in the public record.

2)Establishes a procedure under which a licensee may contest a
citation or the proposed assessment of a civil penalty, and
provides licensees with the option to submit appeals of class
B citations to binding arbitration. '

¢
%%/ LEGISLATIVE INTENT SERVICE

3)Requires, in determining the amount of a civil penalty, the |.|:
consideration of the risk to the patient, the patient's s
&

medical and mental condition, the good faith efforts exercised
by the facility to prevent the violation from occurring and
the licensee's history of compliance with regulations.
Requires DHS to hold an exit conference with the licensee
before completing an investigation.

4)Requires DHS to promote quality in long-term health care
facility services through specific activities, including .
statewide training on effective facility practices and
responding to
technical assistance regarding licensing and certification
requirements, federal and state compliance issues and
operational issues.

5)Requires DHS to ensure that certain district office activities
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are consistent with the requirements of all applicable laws
and regulations, and requires DHS to establish a statewide
process for the collection of post-survey evaluations from
affected facilities.

6)Authorizes DHS to petition the courts to vest operation of a
"receivership" if continued management of a nursing facility
by the current licensee would pose substantial harm or
imminent danger to the patients, as determined by DHS.

Permits DHS to recover the costs of a court appointed receiver
from the facility.

7)Requires a facility to file a relocation plan in the event of

O

AB 1731
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o2
a voluntary change in the status of a license or operation &
involving 10 or more residents. L.
FISCAL EFFECT : Unknown §
COMMENTS :
1) PURPOSE OF THIS BILL . According to the author, in July 1998,

the U.S. General Accounting Office released a scathing report
on skilled nursing care in California during a two-day series
of hearings in Washington, D.C. The findings suggested that
California's existing nursing facility regulatory and
enforcement system does not effectively assess or ensure the
quality of resident care. Therefore, the author believes that
California's nursing home enforcement system should be
strengthened to enhance overall system integrity and the
quality of life for all residents receiving care in these
facilities. DHS is sponsoring this bill as part of the
Governor's Aging with Dignity Budget Proposal. Related budget
proposals and this bill are intended to protect the most
vulnerable Californians by increasing nursing home
inspections, ensuring rapid response in complaint

o{l LEGISLATIVE INTENT SERVICE

investigations, and strengthening enforcement activities. NN
.

st

2)DEMOGRAPHICS . California's population of 33 million people l::
represents just over 12% of the entire United States ’

population. That number is expected to increase by 30% to
nearly 41 million people by 2010. The fastest growing segment
of California's population is among persons over the age of
85. By 2020, the number of people over 60 years of age will
grow from 4.9 million (2000) to 9 million. <California has
over 1,200 freestanding (non-hospital based) skilled nursing
and intermediate care facilities. Together, these facilities
have over 119,000 beds. Patients in thege facilities require
24-hour nursing care at a level less intense than acute care.
Sixty-nine percent of the patients are discharged within three
months. Almost 85% are discharged within a year of admission.

3) GOVERNOR'S BUDGET PROPOSAL . The Governor's Aging with Dignity

Initiative commits $140.4 million from the General Fund for a
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variety of programs intended to help seniors live
independently and improve the quality of long-term care. The
Governor's Propcosal includes: an increase in the state share
of wages for public authority In-Home Supportive Services,
long-term care innovation grants to expand alternatives to

AB 1731
Page 8

nursing home placement, and an additional 5% wage increase for
caregivers in nursing facilities over and above the S%
provided in the 1999 Budget Act. The initiative alsoc proposes
to increase the number of unannounced nursing home
inspections, expand a program that intensively reviews pooxr
performing nursing homes, decrease response times for
complaint investigations and increase fines for serious or
repeat violations.

4)STAKEHOLDER ISSUES . A number of stakeholders héve written to

comment on the provisions of this bill including the
California Advocates for Nursing Home Reform (CANHR), the
American Association of Retired People (AARP), Bet Tzedek
Legal Services, National Senior Citizens Law Center (NSCL),
the Service Employees International Union (SEIU), the
California Association of Health Facilities (CAHF), the
California Association of Homes and Services for the Aging
{(CAHSA), the California BHealthcare Association (CHA), and the
California Rehabilitation Association (CRA).

License revocation based on federal deficiencies. Because
annual surveys, and much the enforcement actions, are based on
federal deficiencies, this bill proposes to give DHS the
authority to revoke a facility's state license based on
federal surveys instead of comparable state deficiencies.
CAHSA believes license revocation should only be considered

- under extreme circumstances and that the bill should be
amended to clarify that federal deficiencies only be
congidered once a facility has exhausted their appeal rights.

Provigional License Issuance. This bill proposes to authorize
DHS to change the status of a license to "provisional" if the
licensee has had significant federal and state enforcement
actions imposed for poor quality of care. CAHSA believes this
provision should be amended to assure only serious quality of
care violations at the federal level are used as triggers for
this situation.

Temporary Manager and Receivership. The existing receivership
procesg requires DHS to petition the court and present
substantial proof before operation of the facility can be
placed in receivership. This bill proposes to permit a
"temporary manager" to be appointed before and in lieu of a
court-appointed "receiver." CANHR believes the requirements
that DHS obtain consent of the facility prior to appointment

Page 70f10
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AB 1731
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of a temporary manager, and petition for receivership upon
refusal, defeats the purpose of the temporary manager. CANHR
explains that the temporary manager is necessary to apply
swift and immediate protection of residents while avoiding
lengthy court proceedings. CANHR contends that a temporary
manager should be put in place when the residents' lives are
in danger and that failure to consent should result in the
licensee being placed on provisional license status. CAHF
requests that this provision be amended to enable a facility
to be returned to the licensee when the court, instead of DHS,
determines that the facility can achieve/maintain compliance
and continued operation is in the best interest of the
clients. Additionally, CAHF believes either DHS or the
facility should be able to initiate the court review necessary
to make such determinations.

Increasing fines. Many stakeholders have objected to the
proposal in this bill to consider a review by an independent
physician when an A citation involves a complex medical issue.
NSCL believes that this provision will result in facility
court challenges in every A citation where DHS determines not
to consult the outside physician. CANHR objects to the

requirement that AA citations be reviewed by an independent
physician. CAHNR believes that it will delay the enforcement
process. CAHF and CAHSA suggest that the fine increases are
too high and should be cut in half. CAHF and CAHSA believe
fine increases should be accompanied by enforcement system
changes that link the citation/fine level to the scope and
geverity of the violation. CABF also asks that the review
criteria include all of the considerations listed under the
existing fine and citation system. CAHSA asserts that the
proposal should be amended to include binding arbitration, an
opportunity for facilities to submit information to the review
group, and reimbursement of facilities for reasonable attorney
fees when the court dismisses a citation.

Technical Assistance. Under this proposal, DHS employees
providing technical assistance to facilities are only required
to report immediate and serious violations to the department.
The proposal also reguires DHS to measure facility
satisfaction with the technical assistance provided.

Advocates object to taxpayers dollars being spent on
consulting services for the industry. SEIU believes staff
providing technical assistance should not be licensing and
certification staff. CANHR indicates the role of DHS is to

AB 1731
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protect residents and not satisfy the industry.

Minimum-Staffing Requirements. NACL believes this bill should
be amended to include provisions requiring facilities to
forege additional reimbursement for staff wage increases until
the facility certifies under oath that the minimum staffing is
being met.

Reimbursement System Reform. CAHF suggests that this bill be
amended to direct DHS to review the current Medi-Cal
reimbursement methodology and work with stakeholders to devise
a system reform that will promote quality, access and
compliance with state/federal requirements. CAHF indicates
that unlike last year's package, this bill falls well short of
ncomprehensive" reform. CAHF believes successful reform must
address the level of Medi-Cal funding and the methodology used
to pay for nursing facility care. CAHF is also requesting an
amendment to include a 10% overall increase in the basic
Medi-Cal long-term care rate that is over and above the 5%
wage pass through.

Consumey information. CAHNR assumes that this bill proposes
to repeal certain reporting requirements because new
provisions for on-line reporting are being proposed. CAHNR
suggests that the repeal of these provisions should be delayed
until DHS has a fully on-line system in place to a
public to obtain the information. SEIU also supports
maintaining these sections in statute and suggests an
amendment that would require distribution of this information
to consumer organizations, senior groups, collective
bargaining agents, health care professional associations,
local commissions on aging and any other interested parties.

5)OPPOSITION . CHA opposes this bill because the association has

not had enough time to review the amendments. CHA supports
legislative changes that will improve nursing home quality.
However, because CHA has not had an opportunity to review the
amendments and this bill is intended to impose major reform in
the regulation of skilled nursing facilities, CHA remains
cpposed.

6) PRIOR LEGISLATION . Last year, AB 1160 (Shelley) was vetoed by

the Governor. AB 1160 would have established goals for direct
care staffing in skilled nursing facilities, revised the
calculation for determining nursing hours in nursing

_AB 1731
Page 11

facilities and intermediate care facilities and would have
made several other changes to existing law impacting nursing
homes, including requiring that a new acuity-based
reimbursement system be developed and presented to the
Legislature by January 1, 2001. Based on his veto message,
the Governor's primary reason for vetoing AB 1160 was the
out-year cost of implementing staffing ratioc changes beyond
what he approved in the Budget Act of 1999, The budget funded
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$36 million (General Fund) to raise the minimum

Page 10 of 10

staff-to-patient ratio from 2.9 to 3.2 hours per patient per
day, and increased by 5% wages to nursing-home staff involved

in providing direct patient care.

REGISTERED SUPPORT / OPPOSITION

Support

Department of Health Services (sponsor)

California Advocates for Nursing Home Reform (if amended)
Service Employees Intermational Union (if amended)
American Association of Retired Persons (if amended)

Bet Tzedek Legal Services (if amended)

National Senior Citizens Law Center (if amended)

Little Hoover Commission

Oppositicn
California Healthcare Association

Analysis Prepared by : Teri Boughton / HEALTH / (916)

319-2097

(800) 666-1917
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in turmojj, Yere's what
it’s doing to min imize losses

BY DEBORAH ROSENTHAL AND LUGIA HWANG

1990s,” says Norman Allen, senior broker
and manager of West Coast claims for Car-
penter Moore Insurance Services. Across
most lines of coverage, policyholders are seeing their pre-
miums and deductibles soar, their limits plummet, and
their ability to obtain coverage become more difficult
as carriers abandon high-risk markets and underwriters

t's no secret that California is facing a hard
insurance market. Several years of. cata-
strophic events, investment losses, rising
repair costs, litigation, and fraud have gener-
ated huge industry losses and driven carriers
scrambling for ways to recover. “They really
feel like they're hemomrhaging from the late

scrutinize applications like never before, writing more
exclusions and {ewer policies.

For lawyers in insurance practice, this is more or less busi-
ness as usual, although in some ways the insurance industry
itself is also changing. For example, Los Angeles attorney john
Marder says that as carriers consolidate and businesses global-
ize, the insurance industry is moving away from using local
and regional firms and toward using national and global
firms that can serve their demands more efficiently And San
Francisco litigator Jordan Stanizler anticipates that he and his
colleagues will be needed to interpret policy language that is
hecoming increasingly individuatized as insurers find new
ways to sell coverage for high-tisk activities while at the same
time protecting themselves against sustaining major losses.

Deborah Rosenthal (deborah_rosenthai@dallyjournal.com) is 2 senfor editor and Lucia Hwang
(lucia_twang@dailyjournal.com) s an associata editor at Caurornia Lawven.

28 May 2003
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By all accounts, California’s workers comp sys-
tem is in erisis. Mast carriers hava been losing
money writing workers comp, so many have
gone out of business, merged, or withdrawn.
According to Pete Moraga, a spokesperson
with the Insurance Information Network of
California—an Industry-supperted nonprofit,
nontobbying resource group——for every dollar
that workers comp Insurers collected in premi-
ums in 1989 (the most up-to-date data avail-
abls), they paid $1.48 in expenses.

“Nobody’s making any money on this,”
Maraga says. With so few insurers, competition

Although plenty of carrisrs still write direc-
tors and officers (D&Q) policies, the prob-
lems plaguing corporate directors and
officers in the past year and a haif have
caused insurers to react to their losses by
increasing their pricing on D&O palicies for
the first time in a dacade, according to Eric
Andersen, national managing director for Aon
Financlal Services Group in New York. Whan
the market was soft, insurers lowered rates
and dramatically expanded the scope of cov-
prags. They also wrots exclusions that would

not be triggered unth a finai judgment had

Is nonaxistent, and employers’ premiums
have Jumped 25 to 50 percent. Without many
options, S0 many employers have been turning
1o the State Compensation insurance Fund,
intended as the insurer of last resort, that
Insurance Commissioner John Garamandi
announced in March-that the State Fund was
covering more than.half of all California busl-
nesses and that it must ralse its rates to cover
this huge liability

Insurers and employers blfame escalat-
Ing premiums on Increaséd worker bane-
fits {$602 a week this year, up from $480 In

besn reached in the underlying case—a reia-
tively rara occurrence, since more than 80
percent of cases settle. Then came the cor-
poerate scandals of 2002, followed by an
onslaught of securities litigation the likes of
which had not been seen since Congress
passed the Private Securities Litigation
Reform Act in December 1985.

*The degree of securitiss claims and the
amount of ssttlements associated with these
claims went way beyond the amount anybody
ever expected,” Andersen says. “So you had
broadened coverage, terrible claims, 4 very

When it comes to personal and business lines
of insurance covering property losses, bro-
kars have some good news and some bad
news. “The trend for [arge increases in premi-
ums has slowed,” says James Stuart, senior
vice president of Marsh RIsk & insurance
Services in Los Angeles. “} think premiums
probably peaked In the fourth quarter of last
year, and we are starting to see some stabl-
iization. In some cases it's flat, and in other
cases we've had some decreases.” Barring
another catastrophe like 8/11, he adds, “the
property/casualty industry has returned to
being somewhat profitable.”

California Lawyer

" That may nelp prospective policyholders
down the line, but for now the industry’s
recent losses are stlil rippling through the
market. Irell & Manella partner Marc S.
Maister says that carriers are narrowing their
coverage for large commercial properties
and undertaking due diligence before decid-
ing what to underwrite In order to avoid huge
losses resulting from a single major event,
such as a terrorist attack. “We've sean the
capacity in the marketplace change such that
full coverage is not always available for the
larger deals,” he says.

Last November the industry and pollcy-
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2002), but Garamgfdi says California’s
injured workers collsct payments ranking In
the lowest third of all states. In fact, accord-
ing to Department of Insurance spokesper-
son Nancl Kramer, employer fraud—in which
the employer underreports the amount of
payroll and/or misclassifies its employess
into lower-risk categories—is one of the fac-
tors responsible for the disastrous state of
the system. Such fraud cheats the system out
of hundreds of millions of dollars each year,
Kramer says. Moreover, it seems to be on the
rise, as does litigation over workers comp
ctaims. Commissioner Garamendi has pro-
posed a massive overhal of the system and
has convened two panels of advisors to
review the current crisls, s

competitive pricing market, exclusions you
souldn't uss, and on top of that, a stack mar-
ket that stinks. It's the perfect storm.”

In the wake of this squall; policyholders not
only face new coverage restrictions, ‘'such as
the elimination of severabiiity clauses, but also
the prospect of no coverage at all if an entity
goes bankrupt or its carrier, suspecting fraud
when a company issues financlal restate-
ments, attempts to rescind the policy. In
response, individual directors and officers
have begun looking at alternative ways to
lowar their risk, such as policles that cover
their nonindemnifiable losses, portable direc-
tor policies that follow the Incividual regard-
less of the board he or she sits on, and
co-Insurance on the entlty coverage.

holders convinced Congress to pass legisia-
tian putting a three-year backstop 1o the loss
that carriers will bear as a result of forelgn
terrorist acts. Under the legislation, the gov-
ernment will cover 90 percent of lossas
above 2 set deductible (a percentage of the
insured company's annual sarned premiums).
In exchange, carriers must offer coverage for
terrorist acts, Because the industry has no
risk models for such events, pricing Is diffl-
cult to determine but generally high, says
Insurance Information Network of Califar-
nia's Moraga.

Thus far, insurers have been unabie to
convince the state and federal legislatures
that toxic mold, like terrorism, is essentially
uninsurable. Nonstheless, dus in part to a
handful of large verdicts and seftlements,

May 2003
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hundreds of claims, and a boatload of bad
press, a few carriers have pulled out of
the highly litiglous California market com-
plately; at the same time more than 80 par-
cent of the carriers writing homeowners’
policies In California have applied to the
Department of Insurance for mold exclu-
sions or mold-remediation fimits as low as

$5,000. According to insurance litigator
Stanzler, howsver, the carriers are flghting
an uphill battle. “The excludability of mold is
undoubtadly going to be a contested Issue,”
he says. "Usuatly mold is a result of water
intruslon, and | predict in the end it will Jikely
have to be treated like any other construction-
defect case.”

Both traditional insurance customers, which
Inctude hospitals and nursing homes, and
managed-care customers, which include
HMOs, PP3s, networks, and other alliances,
have faced sharply rising premiums, Nursing
homes, assisted-living, and other long-term
care favifities are discavering that it's “just

or malpractice Insurance,” says Bill Lewis,
a senior vice president with Bolton & Com-
pany, a commerclal brokerage company In
Pasadena. Although California caps emotional
distress damage awards at $250,000 in mad-
lcal malpractice gases, many plaintiffs have
been maneuvering around that obstacie by
adding elder-atuse claims to their com-
plaints, which has resulted in high awards.
Many facilities are turning to captive Insur-
ance arrangements and other aiternative
risk-financing mechanisms instead of using

_penter Moore brokar Allen. Though health
about Impossitle to find professional llabmty
y covarage, they're also fincing
.-climbed 30 to 50 percant, and’ some have even

traditional insurance companies, and some
are just going bare.

The number of carriers writing managed-
care errors and omlssions policles has
dropped dramatically In the past two years,
from about 20 to approximately 6, $ays Car-

care compamss can

3T rétes have

tripled. An increasing number of companles
can't buy any coverage at all, says Aflen. Car-
riers are also scrutinizing revenues to deter-
mine the applicant companies' financlal health,
as well as scrutinizing the risks associated
with their businesses. For example, a health
care claims-processing company that just
processes paperwork is consldered less of a
llability than ane that actually analyzes the via-
bility of claims for health services.

“Not uniike the rest of the insurance world,
the entertainment industry was overserviced
fin the 1980s), and now many of the carriers
have become more selective or gotten out of
the busingss entirely,” says Brian Kingman,
senior vice president of AonvAlbert G. Ruben
Insurance Services, which handles about 80
percent of the filmed entertainment industry
market, According to Kingman, "the Insurance
campanies that wers writing the business have
all taken thelr lumps” as a result of years of
underpricing coverage and failing to adequatety
assess and allocate the risks involved:in spe-
cific projects. The music and reality television
Industries have experienced the greatest
losses, resuiting from increasingly frequent and
severe claims of defamation, copyright Infringe-
ment, idea and format theft, and other torts,

128

To combat these losses, the few carriers
still writing entertainment Insurance poticles
now provide less covarage, charge mpled pre-
miums, and require bigger retentions.

Fortunately for producers and film and
reaiity TV buffs, Kingman says he and his col-
leaguss have been able to find coverage for
almost any risk through new solutions such
as layering Himits, educating underwriters as
to the producers’ clearance procedures, and
“gstablishing a dialogue” between the par-
ties. "You roll up your sleeves, sit around
the table with the prospective insurad, his
lawyers, the risk-takers, and their lawyers,
and talk about everyone's concerns and
what's happening in the insured's business,”
Kingman explains. “It's brokering the old-
fashioned way.” @
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C/A9S/ HEALTH CARE INDUSTRY

Nursi
CENTERS or MEDICARS § MEDRCAID SEIVCES M ARKET UPD ATE Fagﬁ!st:gg

May 20, 2003

Dear Friends of CMS:

As the regulators of over $500 billion per year of Medicare, Medicaid, and S-CHIP funds, we believe it is
incumbent on us to better understand the finances of our contractors, health providers, and other related
businesses that provide services to the more than 70 million beneficiaries these programs serve. Health plans,
hospitals, nursing homes, home health agencies, medical device manufacturers, and pharmaceutical companies are
just some of those whose finances depend heavily on these public programs.

I have always been surprised at how little Wall Street and Washington interact—and how companies often paint
different financial pictures for each audience. I am a strong believer in adequate funding for our major partners in
these programs, but I do not think they should be saying one thing to investors and another to regulators (as it is
occasionally in their interest to do). If health plans or providers are struggling to serve our beneficiaries, we
should have a thorough understanding of their real financial status to assess the true level of need. Many
investment banking firms conduct detailed analyses of major health providers, both for the equity investors in for-
profit companies, and for the debt holders of for-profit and nonprofit entities. Heaith systems typically provide
these investors with clear financial data. These data can be used by regulators and legislators to assess funding
adequacy or the need for regulatory reforms.

CMS’ Office of Research, Development & Information (ORDI) has gathered research reports from the major
investment firms, summarized their analyses, and condensed them into a short, and hopefully, understandable
format. Our goal is to provide objective summary information that can be quickly used by CMS, HHS, Congress,
and their staffs that oversee these programs. The primary person at CMS assigned to this task is
Lambert van der Walde. Lambert previously worked for Salomon Smith Barney in New York and is experienced
with corporate financial analysis and research review. Also on the team is Kristen Choi who previously worked
for JPMorgan in New York in health care equity research.

This Market Update focuses on nursing facility companies, updating our first report about this sector published
February 6, 2002. The industry currently faces issues including the effect of the sunset of certain Medicare add-on
payment provisions, risk to Medicaid payments as states balance tight budgets, and rising liability costs. In
coming months, we will continue to review the major provider and supplier sectors. Though I am proud of this
effort, and believe it will add to understanding of the programs, we welcome comments on the content and format
of this report. We want to make this as consumer friendly as possible for everyone who reads it. Please provide
comments to Lambert van der Walde at Ivanderwalde@ems.hhs.gov or Kristen Choi at kchoi@cms.hhs.gov.

Sincerely,

Tom Scully
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CN7PS/ HEALTH CARE INDUSTRY _
Nursing
B MARKET UPDATE Facilities

May 20, 2003

Tom Scully
Administrator

Office of Research, Development
& Information:

Lambert van der Walde
lvanderwalde@cms.hhs.gov

Kristen Choi - = agm g =
whoiaemshnsgoy  Wall Street’s View of Nursing Facilities
Investor sentiment is mostly negative due to uncertainties related to

government payment and the rising cost of liability insurance.

& Profit margins continue to decline after the October
2002 sunset of over $1 billion of federal Medicare add-
on payment provisions, exacerbating Wall Street’s
concerns about Medicaid payment levels.

(800) 666-1917

4 Rising insurance costs and aggressive litigation have
led to the exit of many nursing facility chains from
states where liability costs are high.

& Analysts worry how some chains, especially those
that have recently emerged from bankruptcy, will
weather the uncertain government payment

./ LEGISLATIVE INTENT SERVICE

environment.
& Three chains have filed for bankruptcy in the last six
months.
o

4 For nursing facilities, access to equity financing is
essentially nonexistent and debt financing is
available to only a few.
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Wall Street is more
pessimistic about
sectar prospects.

About $1.4 billion of
Medicare add-on
payment provisions
sunset on October 1,
2002.

Higher Medicare
payments subsidize
lower Medicaid
payments for nursing
facilities.

Many chains are
exiting states where
liabllity costs are
prohibitively high.

Access to capital is
extremely limited.

EXECUTIVE SUMMARY

Wall Street’s outlook for the nursing facility sector has grown more negative over the past
year. Investment analysts’ main concerns are the sunset of certain Medicare add-on
payment provisions, potential Medicaid cuts by states, and skyrocketing liability costs.

The Medicare add-on payment provisions sunset on October 1, 2002. Congress originally
created these add-on payments to help skilled nursing facilities transition from a cost-
based to a prospective payment system. Average profit margins of the publicly traded,
for-profit nursing facility companies were declining both before the sunset, (from 2.8% in
the first quarter of 2002 to 2.0% in the third quarter) and after the sunset (down to 1.4% in
the fourth quarter of 2002 and 1.1% in first quarter of 2003). Some investment analysts
believe the not-for-profit and smaller facilities may be hit harder by the sunset. These
facilities may be less able to absorb the sunset’s impact due to slimmer operating profit
margins and declines in investment income from endowments and charitable contributions
in 2002,

Wall Street analysts understand that many nursing facilities use higher Medicare and
private pay rates to subsidize lower Medicaid payments, Medicare, however, covers only
about 10%-15% of nursing facility residents while Medicaid covers 65%-70% at typically
lower per diem rates. The Medicare add-on provision sunset has exacerbated Wall Street
analyst concerns about Medicaid payment. Analysts worry that fiscal concerns may force
states to reduce or freeze Medicaid rates. According to a January 2003 Kaiser
Commission on Medicaid and the Uninsured study, 37 states plan to reduce or freeze
funding for nursing care in fiscal 2004.

Nursing facility margins have also declined due to increases in patient care liability cases,
average claim sizes, and insurance premium costs. High and unpredictable liability costs
have become a significant driver in many business decisions, including asset sales,
relatively expensive financing structures, and bankruptcy filings. Many chains are
divesting nursing facilities in those states where liability costs are disproportionately high.
In 2002, the three largest nursing facility chains each had large, unexpected increases to
the amount of resources reserved that estimate future settlement payments.

Although most investment analysts believe the industry is struggling, many do not believe
that the industry is necessarily returning to the early days of PPS implementation, during
which time five of the top eight nursing facility chains filed for bankruptcy. Two of these
companies emerged from bankruptcy in 2001, and another two emerged in 2002. Some
investors, however, are concerned that current market conditions could result in a second
wave of bankruptcies. Since December 2002, Centennial Healthcare (the 12" largest
chain) and two smaller regional chains have filed for bankruptcy.

With these uncertainties looming, access to capital is limited. New equity capital is almost
non-existent, while publicly-held debt is available to only the highest quality issuers.
Other sources of capital, including real estate investment trusts (REITs) and commercial
banks, have also diminished for those facilities that have not branched out into other more
profitable types of senior care businesses, such as assisted living and continuing care
retirement communities (CCRCs). The industry will require a significant amount of
capital to refinance maturing debt and maintain facilities in the near-term.

(Yol
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Decreased Medicare
payments have
reduced profit
margins.

Investors worry that

nursing facilities will
not be able to absorb
Medicaid cuts.

Aggressive patient
care litigation has
driven up insurance
premiums and
uncertalnty over the
timing and magnitude
of future settlement
payments,

WALL STREET’S VIEW

Skilled nursing facilities struggled after the BBA and profit margins continue to
decline due to the sunset of certain BBRA and BIPA add-on provisions on October 1
2002." Congress created these temporary provisions to help nursing facilities transition
from a cost-based to a prospective payment system. Waxing and waning prospects for
legislation that would restore these add-on payments have clouded the outlook for the
sector, whose profit margins have been declining. Jerry Doctrow of Legg Mason writes,
“2002 began and ended with concerns over government reimbursement for nursing home
operators taking a toll on share prices.” The future is especially murky for the smaller and
not-for-profit homes, as well as the larger chains that have recently re-emerged from
Chapter 11 bankruptcy filings. A.J. Rice of Merrill Lynch describes CMS’ recently
proposed 2.9% full market basket increase to Medicare SNF payments in fiscal 2004 as
“welcome,” although “the nursing home industry continues to be in dire straights....”

9

With states under increasing fiscal pressure, analysts worry that Medicaid nursing
facility rates may be frozen or reduced. Every Wall Street nursing facility analyst is
concerned states will freeze or cut Medicaid payments to nursing facility providers due to
mounting fiscal distress and rising Medicaid costs. Unlike the federal government, many
states must balance their budgets. As state revenues fall, funding must be cut. Several
states have announced Medicaid provider payment cuts, others have maintained existing
levels, and a smaller number have announced modest increases. It is widely understood by
Wall Street that for most nursing facilities higher Medicare payment helps subsidize lower
Medicaid payment. With the sunset of Medicare add-on provisions, investors worry that
nursing facilities will not have much room to absorb potential Medicaid cuts as well.

Skyrocketing liability insurance cost increases are a major contributor toward the
exit or bankruptcy of nursing facility operators in certain states. Jason Kroll of Bear
Stearns estimates that nursing facility liability insurance costs continue to rise between
25% and 35%. Both the number of lawsuits per 1,000 beds as well as the average claim
size have tripled over the past ten years, according to AON Risk Consultants. Unexpected
material increases in insurance accruals (i.e., reserved resources which estimate future
settlement payments) have also depressed stock prices: in 2002, Beverly’s annual
insurance accruals grew 50% to $66 million, Kindred’s grew 50% to $82 million, and
Manor Care’s grew 20% to $72 million. Doctrow writes, “[V]ery high liability expense
levels will continue to pressure nursing home operator cash flows and operating margins
for the next year or two at least, in some cases forcing firms into bankruptcy
reorganization when liability costs are added to Medicare and potential Medicaid cuts.” In
states where liability costs have become too burdensome, or where liability insurers have
been unwilling to offer products to long-term care providers, nursing facilities are being
closed or divested. Wall Street analysts believe state tort reform may help control rising
costs.

! BBA: Balanced Budget Act of 1997.
BBRA: Balanced Budget Refinement Act of 1999.
BiPA: Beneficiary Improvement and Protection Act of 2000.
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Medicare does not
cover nursing care on
a long-term basis, as
Medicaid does.

For-profit entities own
86% of nursing
homes.

INDUSTRY OVERVIEW

Nursing homes provide both short-term rehabilitative and long-term care for patients who
require skilled nursing and therapy care on an inpatient basis. There are about 16,500
nursing homes certified to provide Medicare and/or Medicaid care in the United States,
with approximately 1.8 million total beds. About 3.5 million people will live in a nursing
home during the course of a year.

Skilled nursing facility (SNF) is the Medicare designation for a facility that provides
beneficiaries with short-term, residentially-based skilled nursing and therapy care.
Medicare SNF coverage is limited to 100 days per spell of illness for those beneficiaries
who require daily skilled care following a discharge from a stay in an acute care hospital
lasting at least three days. Medicare does not cover SNF care on a long-term basis. If
beneficiaries continue to require care in a skilled nursing facility once Medicare coverage
expires, they can pay out-of-pocket (private pay) as long as they have assets or sufficient
income. Once their assets are “spent-down,” they become Medicaid eligible.2 Most SNFs
are also certified as nursing facilities under Medicaid and furnish Medicaid and private
pay patients with a combination of skilled rehabilitative care and long-term treatment for
functional deficits and chronic conditions.

Medicare classifies about 15,000 nursing homes as SNFs. About 85% of SNFs are
freestanding nursing homes while the other 15% are hospital-based (a SNF unit of an
acute care hospital or under administrative control of a hospital). Three-quarters of
freestanding SNFs are operated as for-profit entities, while the majority of hospital-based
SNFs are attached to not-for-profit hospitals.

In total, approximately 65% of nursing homes are owned by for-profit entities, while 28%
are owned by not-for-profit organizations and the remainder are owned by government
agencies usually at the city or county level. About half of all freestanding SNFs, or two-
thirds of all for-profit SNFs, are owned or operated by chains. Many of the largest chains
also have significant non-nursing facility lines of business including home health services,
long-term acute care hospitals, and assisted living facilities. The financial results for these
chains are presented on a consolidated basis in this report.

Figure 1: Nursing Home Facilities and Beds, by Type of Ownership

Type of Ownership Number of Facilltles Percent Number of Beds Percent
For-profit 10,759 65.4% 1,188,643 66.2%
Not-for-profit 4676  2B.4% 485,706 27.1%
Govemment 1,011 5.1% 120,923 6.7%
Totsl 16,446 100.0% 1,795,272 100.0%

Source: CMS, OSCAR data as of April 2003,

The industry remains very fragmented, with no dominant providers. As of April 2003, the
top ten nursing facility companies by bed count accounted for 15.5% of beds, declining
from 18.5% in January 2002. The largest chains have divested beds faster than the overall
sector. The combined bed count of the top ten chains showed a decline of 17.9%
compared to an overall decline in nursing facility beds of 2.1%. This trend may be due to
recent exits of the largest chains from states with high liability costs such as Florida.

2 lncome and asset tests to determine Medicaid eligibility vary from state to state.
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The largest chains
have divested beds
faster than the overall
sector.

From 1980 to 1997,
Medlcare nursing
home spending grew
eight times more than
total nursing home
spending.

Figure 2: Top Ten Nursing Home Facility Companies by Bed Count

Aprli-03 January-02 Change In

Number of % of Total Number of % of Total Number

Beds Bads Beds Beds of Beds

Beverly Enterprises Inc. 49,396 2.8% 61,716 3.4% -20.0%
Manor Care, Inc. 38,666 2.2% 39,659 22% -2.5%
Kindred Healthcare, Inc. (formerly Vencor) 36417 20% 38,509 2.1% -6.4%
Mariner Health Care, Inc. 34702 1.9% 44,607 2.4% -22.2%
Integrated Health Services, Inc. 25,169 1.4% 38,282 2.1% -34.3%
Sun Healthcare Group, Inc. 24,267 1.4% 32,311 1.8% -24.9%
Genesis Health Ventures, Inc. 24,264 1.4% 29,666 1.6% -18.2%
Life Care Centers of America 16,587 0.9% 19,928 1.1% -16.8%
The Evangelical Lutheran Good Samaritan Society 14,852 0.8% 16,077 0.9% -7.4%
Extendicare Health Services, Inc. 13,600 0.8% 17,529 1.0% -.4%
Top 10 Total 277,960 15.5% 338,684 18.5% -17.9%
Total Beds 1,795,272 100.0% 1,834,448 100.0% -2.1%

Source: CMS, OSCAR data.

According to CMS’ Office of the Actuary, U.S. spending on freestanding nursing home
care was $98.9 billion in 2001, up 5.5% from 2000. As seen in Figure 3, national

freestanding nursing home expenditures grew from $17.7 billion in 1980 to $85.1 billion
in 1997, growth of 381% or an average annual rate of 9.7%. During this same period,
Medicare freestanding nursing home expenditures exploded from $307 million to $9.6
billion, growth of 3022% or an average annual rate of 30.0%. Nursing home care was one

of the fastest growing components of the Medicare program during that time.

(800) 666-1917

Figure 3: National Freestanding Nursing Home Care Expenditure Growth, 1980-2012E
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Before BBA 1997 mandated the implementation of SNF PPS, Medicare paid SNFs based
on their reported costs of care, subject to certain limits for routine costs (e.g., nursing,
room, and board). Not being subject to the same limits, ancillary services skyrocketed
during this time. Utilization also grew rapidly, while average acute-care hospital length of

stay decreased.

To curb these growth rates, Congress mandated the implementation of a SNF prospective
payment system, which pays a per diem rate adjusted for resource needs and geographic
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location. The implementation of SNF PPS caused Medicare freestanding nursing home
spending to decline 18% in 1999 and national freestanding nursing home spending grew
only 0.5%. Growth picked up again after Congress created temporary add-on payment
provisions to help the industry transition from the cost-based to the PPS in BBRA 1999
and BIPA 2000.

Credit Suisse First Boston (CSFB) believes that Medicare’s prospective payment system
for inpatient hospital stays, implemented in 1983, encourages hospitals to discharge
patients “quicker and sicker” compared to a cost-based payment system. The average
acute-care hospital length of stay decreased from 4.95 days in 1992 to 4.00 days in 1999,
a drop of 19%. CSFB believes this trend resulted in relatively sicker hospital discharges,

increasing the number and acuity of cases requiring skilled nursing facility care. Increased

utilization and payment per stay contributed to the rapid rise of Medicare nursing home
care expenditures in the 1990s.
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INDUSTRY PERFORMANCE

Add-on Payment Sunset

About $1.4 billion of SNF add-on payment provisions sunset on October 1, 2002. For
fiscal 2003, the effect of the sunset was partially offset by a market basket® increase of
3.1% minus 0.5% as set forth in BIPA 2000, for a net increase of 2.6% (about $400
million). In addition, SNFs retained about $1.0 billion of separate add-on payments in
fiscal 2003, which will remain in effect until case-mix refinements are made to the
resource utilization group (RUG) system.* CMS has indicated that it does not plan to
implement the case-mix refinements for fiscal 2004. CMS is required to report to
Congress alternatives to the existing RUG system by January 1, 2005. The add-on
provision sunset is further described in the text box on page 9. In May 2003, CMS
proposed a full market basket increase of 2.9% to Medicare SNF payments for fiscal
2004. The proposed rule will result in nearly $400 million in increased payments.

For-profit, Publicly Traded Nursing Facility Chains

The major, publicly traded, U.S.-based companies in the nursing facility sector are Manor
Care, Beverly Enterprises, Extendicare Health Services (the U.S. subsidiary of the
Canadian-based Extendicare, Inc.), Kindred Healthcare (formerly Vencor), Mariner
Health Care (formerly Mariner Post-Acute Network), Sun Healthcare, and Genesis Health
Ventures. Kindred and Genesis both emerged from bankruptcy proceedings in 2001.
Mariner and Sun emerged from bankruptcy in 2002. Integrated Health Services, which is
not publicly traded, continues to undergo Chapter 11 bankruptcy restructuring.

Figure 4: Market Cap Table, U.S. Nursing Facility Companies

($ in miltions)

Ticker Market Cap
Manor Care HCR $2,113
Genesis Health Ventures GHVI $672
Beverly Enterprises BEV $322
Kindred Healthcare KIND $293
Extendicare Health Services EXE/A $200
Mariner Health Care MHCA $91
Sun Healthcare SUHG 515
Source: Bloomberg. As of May 15, 2003,
Note: Market capitalization is a of company’s equity value or size, calculated by multiplying share price by the number of shares outstanding,

[ ]
oLt

* CMS uses a skilled nursing facility “market basket” to measure inflation in the prices of an appropriate mix of
goods and services included in covered skilled nursing facility stays. The price of items in the market basket is
measured each year, and Medicare payments are adjusted accordingly.

* Medicare pays for SNF services under a prospective payment system (PPS). Under the PPS, each beneficiary is
designated to one of 44 resource utilization groups (RUGs). Each RUG includes patients with similar service needs
that are expected to require similar amounts of resources. The per diem payment rate for each RUG is calculated as
the sum of three components for 1) routine services (e.g., room and board, linens, and administrative services), 2)
nursing services, and 3) therapy services.
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Pd‘sf—BBA Medicare Add-bn Payments

After the sk1lled nursing facmty mdustry asserted fi nancial difficulty as a result of the prospectlve payments system
(PPS) implementation, Congress passed several temporary Medicare reimbursement increases i BBRA 1999 and
BIPA 2000 to help skilled nursing facilities transition from a cost-baseéd payment system to the PPS. Congress
mandated the SNF PPS in order to encourage efficiency and control skyrocketing costs of Medicare nursinig facility
care. Deutsche Bank’s Henry Reukauf believes the nursing facility industry has already cut costs significantly and
does not have many more remaining avenues to improve efﬁcxency

Figu_re 6: SNF-Add‘-Qn Payment Decrlptionsr _

Average .
» " :Per Dlem - ~_Annual
: 8 o R . -« Effect, Paymants
. Add-on Description Statute - Comment Status - FY2003 iFY2003 )
20% increase for 15 high- " BBRA 20% increase will be eliminated once Current: $19.88: $1.0 billion
acuity RUGs". . 1999 HHS refines the RUGs : e e ) : .
6.7% increase for 14 - BIPA Redtrccted the 20% increase gréﬁtéd in . Current Neutral Neutral to 20%
rehabilitation therapy RUGS 2000 BBRA 1999 from 3 of those 15 RUGS to. : .increase in
an addltmnal 1] RUGs - . BBRA 1999
4% increase across all .RUGs BBRA Increa_sed adjusted Fedqral 'pe_i"idém - Sunseton . - $9.94 $500 miliion
1999 payment rate, exclusiveiof 20% iricrease 10/1/02
16.66% increase for nursing BIPA _ Increased nursing componem of case—mlx --Sunseton - $17.89 : $900 million .
component’ } 2000 adjustcd Federal rate ol 2s SRR 10/1/02 - N
- Elimination of market basket * BIPA - 1.0% increase-in fiscal year 2001 retained- . Current - . $1.99 $l(50 inillion
-index-reduction of 1.0% . 2000 - in base rate when CM$ applied update for i '
(enacted by BBA 1997) fiscal 2002 raies
Note; Avmgo Medicare per diern payment, including beneficiary co-x':aymant, is estimated to be $295 in fiscal year 2003, The fiscal year for SNF Medicare payment.
begins October 1.

(1) Resource Utilization Group (RUG): Under the SNF praspective payment system, each bmeﬁcmy |s dcsngnatcd lo one of 44 RUGs Each RUG includes pancms
with-similar service needs that are expected to require similar amounts of resources. Each RUG has a per diem payment rate,”

Provisions for the 4% across-the-board increase and the 16. 66% nursing component increase sunset as schcduled on
October 1, 2002. Wall Street analysts generally do not expect legis!ation to restore these add-on payments given
increased concemns about deficit spending and conflict in the Middle East, Even Ankur Gandbi, a Goldman Sachs
debt analyst who is known for her atypically more positive outlook on the nursing facility sector, characterizes the
negative impact on-certain nursing facility operators:

[T]he October 1, 2002 reduction in Medicare reimbursement has been detrimental for the nursing home .
sector. This, combined with Medicaid rate pressure and increases in professional liability costs, has resulted

- in a worsening of operating results for nursing homes and minimal future growth potential, a lack of access
to capital markets for many operators, and bankruptcnes of smaller chains such as Centennial Healthcare
and now potentially Sun Healthcare
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In the mid-1990s, profit margins of the large, for-profit nursing facility chains were in the
5% to 7% range. In 2002, the average profit or net income margin was 2.2% for Beverly,
Extendicare, Genesis, Kindred, and Manor Care, Mariner, and Sun. Calendar year 2002
results were impacted by one quarter of operations after the add-on provision sunset.

Figure 6: Publicly-Held Nursing Facility Company Income Statement Summaries, 2002

($ in millions)

Beverly Extendicare Genesis Kindred  Manor Care  Marinar Sun

{BEV]) (ExEra)”®  (GHV)? (KIND)® (HCR) (MHCAI™®  (SUHG)*¥  Average™™
Revenue $2,494.2 $815.1 $2,654.3 $3357.8 $2,503.4 $1,18.7 $1,598.2 NM
EBITDAR Margin 11.9 % 11.2% 96% 123 % 139 % 8.6 % 2.1 % 10.9 %
EBITDA Margin 8.4 % 99% B5 % 43% 132% 6.1% 11 % 74 %
EBIT Margin 5.0 % 53% 6.1 % 24 % 389 % 42% (0.6)% 5.2 %
Pretax Margin 25% Lt % 43% 20% 7.7 % 23% (1.5)% 33%
Net Inome Margin L6 % 0.6 % 26 % 1.2 % 48 % 22% (1.5)% 22 %

Sources: Company filings and analyst models.
Notes: Income data p dona lidated basis and included non-nursing facility lines of business, which may be significant. All non-
recurring items are excluded from results.
(1) Canadian-based Extendicare gencrated 73% of 2002 revenue in the U.S. through its wholly owned subsidinry Extendicare Health Services and its
subsidiaries; results shown are for U.S. operations only in U.S, dollars,
(2) Because these companies ermerged from Chapter 11 bankruptcy using “fresh-start” accounting, results are shown for 2002 operations post-einergence
only. Unless noted otherwise, results are shown for full calendar year 2002,
(3) Mariner results include operations for eight months ended December 31, 2002 only.
(4) Sun results include operations for ten months ended December 31, 2002 only.
(5) Averages exclude negative margin values.
Definitions: Margin: Value expressed as a percent of total revenues.
EBITDAR: Earnings before Interest, Taxes, Depreciation, Amortization, and Rent
EBITDA: Earnings before Interest, Taxes, Depreciation, and Amortization.
EBIT: Eamings before Interest and Taxes.
Pretax: Eamings before Taxes.

Since the add-on provision sunset, the nursing facility industry has reported financial
results for the fourth quarter of 2002 and the first quarter of 2003. The sunset’s impact
varied from provider to provider. Fourth quarter revenue declines attributed to the sunset
were $14.0 million for Beverly (2.3% of revenues), $8.8 million for Mariner (2.0%), and
$15.0 million for Kindred (1.8%). Following the sunset, margins continued to decline.

Figure 7: Average Margins for Large Publicly Traded Nursing Facility Chains, Quarterly

14%, o First quarter post-sunset

12.3%
11.7%
12% -
1 " 0,
. 0.6% 0.0%
0% g o)
The Medicare add-on 7.7% )
provision sunset £ 8% 1%
reduced margins 2 —u ~—+—EBITDAR
further in the fourth = 6% - — @ EBITDA
quarter of 2002.
---& -- Net Income
4% 28%
N 2.2% 2.0% :
2% KT 5 PN .. 1.1%
[ SR A
0% - -
Q1'02 Q2'02 Q3'02 Q4'02 Q1'03
Source: Public filings, company information, and analyst models.
Note: Results exclude extraordinary and non-recurring items. Companies represented include Beverly, Extendi Health Services, Kindred, Genesis, and
Manor Care. Calendar year quarters. Meaningful quarterty data is unavailable for Sun and Mariner, which both emerged from bankruptcy mid-year,
Kindred and Genesis financials reflect company reorganizations post-Chapter 11 filings.
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Both Wall Street and the nursing facility industry recognize Medicare payment rates more
than cover the cost of care for Medicare patients. Both the General Accounting Office
(GAO)’ and the Medicare Payment Advisory Commission (MedPAC)® concur that
Medicare payment for nursing care exceeds costs. In its March 2003 report to Congress,
MedPAC estimates that the Medicare margin for all SNFs will be about 5% in fiscal 2003.
GAQ estimates the median Medicare margin for all freestanding SNFs was 19% in 2000.

Investors and industry representatives also agree that many nursing facilities depend on

Medicare and private  higher payments from Medicare and private pay (about one-third of patient days

pay revenue subsidize  combined) to subsidize lower payments from Medicaid (two-thirds of patient days).” The

I s, GAO acknowledges that the larger Medicaid’s share of a SNF’s patient days, the smaller
the SNF’s total margin. MedPAC also acknowledges the cross-subsidy, but believes that it
is “an inefficient way of improving the financial situation of this industry.” MedPAC cites
Medicare’s small revenue mix, a disincentive for states to increase Medicaid funding, and
inappropriate fund allocation towards high-Medicare-mix instead of high-Medicaid-mix
facilities as flaws in the cross-subsidy. Industry representatives counter that, although not
ideal, this cross-subsidization is critical for the industry’s short- to medium-term

M~

sustainability. In an industry-commissioned survey, accounting firm BDO Seidman §

Industry estimates estimated that the average Medicaid payment of about $115 per day fell short of costs by &
:nl;%?::itdﬂ;:;xgsge $9.78 per day in 2000. BDO also estimated that unreimbursed Medicaid nursing care §
falls short of costs. costs exceeded $3.0 billion in a survey of 37 states, or $3.5 billion when extrapolated to b=
(s8]

all 50 states,-in 2000.

Not-for-profit Nursing Facilities

About 28% of nursing homes are not-for-profit entities, meaning that revenues generated
in excess of costs must be reinvested back into the entity. The GAO has used Medicare
cost report data to look at nursing home profit margins by ownership. The GAO found
that the median total margin for not-for-profit SNFs was 0.6% in 1999 and 0.3% in 2000,
compared to for-profit margins of 1.6% in 1999 and 2.2% in 2000.

The American Association of Homes and Services for the Aging (AAHSA), an industry
association for the not-for-profit long-term care industry, did a similar analysis of not-for-
profit SNF margins. AAHSA bases its analysis on the 990 federal tax form, which not-
for-profit organizations with annual revenues over $25,000 are required to file with the
IRS. AAHSA estimated that average total margin of a not-for-profit, freestanding,
Medicare-certified SNF was 1.9% for the tax year 2001. The AAHSA study found that

/ LEGISLATIVE INTENT SERVICE

facilities incurred a negative 4.3% operating margin, and relied on public contributions, et
investment income and principal from endowments, and the proceeds from sales of assets ‘::
L

to cover operating losses.

Although neither of these analyses is directly comparable to the GAAP (generally
Mok S prctitems i accepted accounting principles) financial reporting required of the publicly traded nursing
are slim. facilities, they do corroborate each other in showing that not-for-profit margins are slim.
The GAO study shows that not-for-profit margins are lower than those of the for-profit
facilities. Also, the AAHSA study illustrates how not-for-profit facilities rely on
supplemental sources of income beyond program revenues.

% The General Accounting Office (GAO) is the audit, evaluation, and investigative arm of Congress.
% MedPAC is an independent federal body that advises the U.S, Congress on issues affecting the Medicare program,
7 For further discussion on payor mix, see pages 23-24.
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A labor shortage
continues to

challenge the

industry, although this
pressure may be
moderating.

Liability costs are
skyrocketing.

The average liability
claim size has tripled
over the last ten
years.

Expenses

Nursing facilities incur a variety of operating expenses for rent, labor, food, supplies,
drugs, equipment, insurance, administration, and other overhead. Investment analysts
recently have focused primarily on labor and liability insurance cost trends.

Labor

During the late 1990s, many nursing facilities cited rapidly escalating labor costs, which
were exacerbated by a nursing shortage, as a contributor to deteriorating financial
performance. Employee costs represent nursing facilities’ largest expense at
approximately 55% to 65% of net revenues, according to Bear Stearns’ Jason Kroll.
While the nursing shortage continues, analysts have noticed a recent moderation in labor
cost growth as nursing facilities are decreasing reliance on more expensive nursing
staffing agencies and turnover is lower in a weak economy. Merrill’s A.J. Rice comments
that Manor Care’s 2002 and first quarter 2003 results showed that “[1}abor rate pressures
are showing signs of moderating.” A 2002 industry survey found that nursing facilities
experienced lower vacancy rates among nursing positions in June 2002 compared to June
2001. Nonetheless, a significant nursing shortage—about 96,000 vacancies in 2002,
particularly for the most highly trained nurses—continues to challenge the industry. High
turnover also demands that nursing facilities offer attractive wages and benefits to retain
staff.

Liability Insurance

More concerning to analysts than labor costs is the rising cost of liability insurance and
settlement payments. JPMorgan’s Matthew Ripperger reports that in 2002, three major
nursing facility companies announced unexpected material increases in their annual
insurance accruals (i.e., reserved resources which estimate future settlement payments):
Beverly was up 50% to $66 million, Kindred was up 50% to $82 million, and Manor Care
was up 20% to $72 million. Jason Kroll of Bear Stearns estimates that nursing facility
liability insurance costs continue to grow between 25% and 35%.

Lehman’s Adam Feinstein notes the rising number of lawsuits and cost of settlements has
depressed earnings. Based on data provided by the long-term care industry, AON Risk
Consultants found, “Countrywide increases are the result of an explosion in litigation that
started in a handful of states and is spreading to a multitude of regions throughout the
country.” The national average of liability costs per occupied skilled nursing bed has
grown at an average rate of 24% per year since 1991. The analysis also found that the
average size of claims, as well as the number of claims per 1,000 beds, has tripled over
the past ten years. Figure 8 shows the growth of these costs in recent years,

Figure 8: Long-Term Care Faces Increasing Liability Costs

2000 Growth 2001 Growth 2002 Growth
Average liability loss costs / occupied long term care bed $2,100 15% £2,340 11% $2,880 23%
Average size of & professionat liability claim $182,000 9% $182,000 0% $158,000 5%
Average claims per year per 1,000 beds 11.5 6% 128 11% 145 13%
Source: AON Risk Consultants.

These increasing costs parallel the exit of many insurance carriers from the long-term care
provider liability market altogether. Over the past five to six years, the number of carriers
offering long-term care provider liability insurance has been declining according to a
preliminary study conducted by HHS’ Office of the Assistant Secretary for Planning and

CATS,
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Liability insurance
premiums rise whlle
coverage is reduced.

Some nursing
facilities have elected
to operate without
liability ingsurance.

Evaluation. For example, in Texas, the number of state-licensed insurance carriers who
provide this type of insurance has dropped from 8 in 1996 to 2 in 2002. In Florida, there
are no state-licensed carriers of long-term care provider liability insurance. Goldman’s
Ankur Gandhi writes:

As a result of the rise in severity and frequency of ¢laims filed, and owing to the
unpredictable nature of results, many insurance companies have exited the market
and no longer provide coverage. Consequently, annual commercial insurance
premium levels increased more than 130% on average between 2000 and 2001,
often with reduced coverage. This increase is significantly higher than the annual
countrywide professional liability loss cost increase of 24%, and is the result of the
inadequacy of past premium levels and the uncertainty associated with projecting
future claims.

Legg Mason’s Jerry Doctrow writes, “[V]ery high liability expense levels will continue to
pressure nursing home operator cash flows and operating margins for the next year or two
at least, in some cases forcing firms into bankruptcy reorganization when liability costs
are added to Medicare and potential Medicaid cuts.”

Many nursing facility companies either have divested or plan to divest operations in
certain states with high liability costs, including Florida, Texas, and other Gulf states.
Extendicare exited the Texas market in the fourth quarter of 2001 and the Florida market
in the second quarter of 2002. Beverly plans to divest facilities that represent 50% of
projected 2002 patient care liability costs. Kindred plans to divest its Florida operations.
Kroll believes that this strategy may stave off further increases in accruals in the near-
term future, rather than reduce costs outright. Strategic exits may help limit future
liability, but nursing facilities are still exposed to a liability “tail” for incidents previous to
the closure or sale of the facility, depending on state statutes of limitation.

There have also been reports of smaller, independent nursing facilities that have elected to
operate without insurance altogether. For example, a University of South Florida study
found that before Florida required all nursing facilities to have liability coverage, one in
five facilities were without coverage. The Texas not-for-profit nursing home association
estimates that 50% of nursing facilities operate without liability coverage.

Nursing facilities may benefit from state tort reform measures, notably in Florida, Texas,
California, and Mississippi. Recently enacted reform measures will, however, likely be
subject to court challenges by the plaintiff bar, further delaying positive changes to
nursing facility liability insurance costs. Many other state legislatures are considering
reform proposals. Ohio, which has not historically been a highly litigious state from the
perspective of nursing facility claims, passed pre-emptive tort reform measures as well in
January 2003.

Some nursing facilities have begun using arbitration to limit medical liability. Patients are
asked upon admission to agree to arbitration to settle future disputes. In the fourth quarter
of 2002, Beverly reported it was able to sign up 75% of newly admitted patients for
arbitration. While Kroll is hopeful that arbitration may be part of the solution, he points
out, “[1]t is unclear whether it is only the less litigious patients who are agreeing to
arbitration” and therefore whether this approach will materially affect liability costs.
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No public equity was
issued for the nursing
facility sector in 1999,
2000, and 2001.

ACCESS TO CAPITAL

Sources & Uses of Capital

Nursing facilities invest capital for purposes including maintaining and updating current
facilities, building or acquiring new facilities, reducing debt and debt payments, and
repurchasing stock. If nursing facilities do not generate sufficient cash flow, capital may
also be used to sustain operations.

Equity

Equity analysts have a generally negative outlook on the nursing facility sector. The
publicly traded nursing facility chains have averaged a 3% year-to-date return, compared
to the S&P 500 performance of 8%.

Figure 9: Average Nursing Facllity Company Stock Performance versus S&P
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Source: Bloomberg. As of May 15, 2003. Average is equally weighted, Average includes Beverly (BEV), Extendicare (EXE/A), Genesis {GHVI), Kindred
(KIND), Manor Care (HCR), Mariner (MHCA), and Sun Healthcare (SUHG) while trading under noted tickers for specified years,

Uncertainty reduces the industry’s ability to forecast and manage finances, which in turn
reduces access to capital. Most analysts do not believe the industry can raise capital in the
equity markets due to continuing uncertainty about the possibility of legislation that may
affect Medicare rates, threats to Medicaid rates, and skyrocketing liability insurance costs.

Figure 10: Public Equity Issuance for Nursing Facility Industry, 1993-2002
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Source; SDC and Salomon Smith Bamey. As of April 18, 2003,
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Debt

The nursing home industry obtains most long-term financing from the debt markets. The
interest rate payment typically rises as the quality of the bond declines. Being highly
leveraged negatively impacts a company’s profitability, as interest payments eat into
profit margins.

Debt analysts focus on a company’s ability to pay its debt service and other obligations. In
other words, debt analysts look at what major payments are due and whether a company
has the ability to meet these obligations without entering bankruptcy. The three main
statistics used in this type of analysis are:

¢ EBITDAR - earnings before interest, taxes, non-cash charges (depreciation and
amortization), and rent. EBITDAR shows cash flow available to pay interest, rent, and
taxes after paying operational costs. EBITDAR is used to make apples-to-apples
comparisons between companies because most companies finance their businesses
differently and it represents earnings before financing costs.®

e Rent Adjusted Leverage - measures how much the company has borrowed or
obligated through leases as a multiple of the cash flow available to pay such debt
service and lease payments. The rule of thumb is that at a rent adjusted leverage
multiple of 5x it is very difficult to raise new capital—at 6x it is nearly impossible.

o Fixed Charge Coverage - indicates the company’s ability to pay rent and interest
based on the amount of cash flow remaining after capital expenditures. Analysts
consider a 2x fixed charge coverage to be the minimum required to raise capital.

The following CSFB analysis in Figure 11 shows these three ratios for the publicly traded,
for-profit chains. The analysis includes a sensitivity analysis of how these ratios would
have been impacted if the sunset had affected the full year of 2002 instead of just the
fourth quarter. This may help investors understand ratio trends for 2003, which will be the
first full year post-sunset.

Figure 11: Publicly Traded Nursing Facility Chain Debt Ratios, Sensitivity Analysis

Estimated Ratios as if Sunset was in

Actual 2002 Ratlos . Effect for Full-Year 2002
Adjusted Net Rent Fixed Ad|usted Net Rent Fixed
EBITDAR™ Adjustad Charge EBITDAR" Adjusted Charge

Company Margin Leverage” Coverage™ Margin Leverage™ Coverage™
Beverly Enterprises 120% 4.8 x 13x 109 % 53x 1.bx
Genesis Health Ventures 9.5 % 31x 2.7x 8.7 % 34x 24x
Extendicare Health Services 11.8 % 4.7x 1.8x 10.8 % 53 16x
HCR Manor Care 14.1 % 20x 5.1x% 12.8 % 22x 4.4x
Kindred Healthcare 127 % 4.9x 1.2x 11.9 % . 53x 1.1x
Average 12.0 % 3.9x 2.4x 11.0 % 43x 21x

Source: Credit Suisse First Boston analysis based on company reports.

(1) EBITDAR is Eamings Before Interest, Tax, Depreciation, Amortization, Rent, and unusual or extraordinary itemns.

(2) Net Rent Adjusted Leverage = (Total Debt + 8 x Rent Expense) / EBITDAR

(3) Fixed Charge Coverage = (EBITDAR - Capital Expenditures) / (Rent Expense + Net Interest)

Most debt analysts share the negative outlook of equity analysts on the nursing facility
sector for the same reasons. Deutsche Bank’s Reukauf believes that the add-on provision
sunset could push some other highly levered nursing facilities into bankruptcy, given that

facilities are already tightly constrained in how much they can cut back on expenses. This

(800) 666-1917
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¥ Note: The EBITDAR margin is nof the same as a net income margin. A net income margin is earnings (profits)
after all other obligations have been met, divided by net revenues.
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is particularly true for those facilities that depend heavily on Medicare revenue to
subsidize Medicaid patients.

Other analysts, although in the minority, believe that certain nursing facility bonds are
trading below value. Ankur Gandhi of Goldman Sachs uses Extendicare as an example of
her more positive outlook for debt holders. She writes:

From a bondholder's prospective, however, we continue to be bullish on the
Extendicare subordinated notes, even though we look for marginal revenue growth
and for EBITDA to decline 14.1% in 2003, owing to the Medicare reduction. We
are bullish because (1) the company does not face an imminent liquidity crisis, as
it has no major debt due until 2007; (2) the company does not operate in states
with high patient liability costs; (3) at a current yield of 13.1%, the bonds offer an
attractive relative buying opportunity versus the rest of high-yield healthcare,
which trades at an average yield of 8.7%; and (4) a strong management team has
been able to drive improvements in operating results by improving its quality mix.

Gandhi also notes that the price of Extendicare’s subordinated notes has not moved in
tandem with the improvement in certain credit statistics. This reflects investors’ ongoing
concerns about an uncertain external environment for all nursing facility operators.

Figure 12 shows the major debt issues for the nursing facility sector and the relative rating
by Moody’s and Standard and Poor’s. Deteriorating industry performance has resulted in
rating agency downgrades.

(800) 666-1917
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Figure 12: Publicly-Held Nursing Facility Bonds =
($ in millions) %
Amount Amount lssue Moody's S&P clf
Issuer Issued Outstanding  Date Coupon  Maturity Rating  Rating >
Beverly Enterprises Inc. $£30.0 $179 7/22/1693 8.625 % 10/1/2008 Ba2 B+ l}'l_J
20.0 [1.0 4/29/1993 8.750 % 7/1/2008 Ba2 B+ Z
180.0 180.0 2/15/1996 9.000 % 2/15/2006 BI B+ wl
200.0 200.0 4/2512001 9.625 % 4/25/2009 Bl B+ =
|_
Extendicare Heaith Services, Inc. $200.0 $200.0 11/25/1997 9350 % 12/15/2007 B3 CCC+ i
150.0 150.0 6/20/2002 9.500 % 7/1/2010 B2 B- wn
Genesis Health Ventures $250 $19.3 10/8/1992 9.250 % 9/1/2007 NR NR 8
Kindred Healthcare Inc. $300.0 $ 160.5 4/20/2001 LIBOR+4.5% 4/20/2008 NR NR o
Manor Care Inc. $200.0 $200.0 3/8/2001 8.000 % 3/1/2008 Bal BBB ::\
150.0 150.0 6/4/1996 7.500 %  6/15/2006 Bal BBB ‘\“
200.0 200.0 4/15/2003 6250 % 5/1/2013 Bal BBB i l:
1000 100.0 4/15/2003 2.125 % 4/15/2023 Batl BBB .l
Mariner Health Care, Inc. $150.0 $150.0 5/13/2002 LIBOR+5.5% 5/13/2009 B3 B-

Source: Company management,

Note: Issuance of these kinds of debt involve costs such as underwriting commissions, legal & trustee expenses, debt rating fees, discounted issue price,
etc. When such costs are factored in, the effective cost of financing is higher than the nominat coupon rate.

(1) Convertible bond that also has contingent interest component. Absent conversion and confingent interest components, estimated coupon is 7.34%.
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As seen in Figure 13, debt issuance has been low in recent years. Debt issuance volume of
$519 million in 2002 is less than one-quarter of its peak issuance of $2.3 billion in 1998.

Figure 13: Public Debt Issuance for Nursing Facility Industry, 1993-2002

($ In millions)
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Source:; SDC and Salomon Smith Bamney. As of April 18, 2003,

Over the past twelve months, both Extendicare and Manor Care completed refinancing
transactions. Extendicare completed a bond offering in the summer of 2002, although
these bonds traded down as investors saw decreased likelihood of Congress extending the
add-on payment provisions past October 1, 2002. Manor Care arranged for a refinancing
package in April 2003. The company was advised that it would not be able to refinance
the entire maturing facility as a bank loan due to the withdrawal of many banks from the
nursing facility loan market. This reduced lending pool affected Manor Care even though
it does not share the generally weak financial history of other nursing facility chains. In
the refinancing, Manor Care arranged for $200 million in new 10-year bonds at 6.25%,
another $100 million in 20-year convertible bonds at 2.125%, and a new $200 million, 3-
year line of bank credit. Even though the terms of the refinancing were relatively
favorable in the current nursing facility environment, the refinancing still resulted in $1
million per month in increased interest expense for Manor Care, according to the
company.

Many nursing facility chains will need to refinance in the next several years as illustrated
in Figure 14. Debt analysts® outlooks on access to debt markets vary based on the quality
of the specific nursing facility’s financial information. A high-yield analyst at CSFB
believes that Manor Care’s success is not a good proxy for the rest of the sector. CSFB
believes that nursing facility companies with weaker balance sheets or who lease all of
their properties from third party owners, such as Kindred and Sun that (which both
recently emerged from bankruptcy), may have difficulty accessing the debt markets.
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Many nursing facility
chains will need to
refinance in the next
several years.
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Figure 14: Nursing Facility Refinancing Outlook

($ in millions}
Interest
Type of Debt Size of Potential (Actual) Refinancing  Rate Increase
Issuer to be Retired Debt  Maturlty Source of Refinancing  Date Slze (Decrease)
Beverly Synthetic Lease $50.0  4/26/2004 Asset sales, cash and public - - -
Revolving Credit Line 100.0  4/26/2004 bonds as available
Med Term Notes (BFC) 70.0  6/15/2004
Publicly-Held Bonds 180.0  2/15/2006
Extendicare Bank credit facility 31245 12/31/2003  Publicly-Held Bonds 6/20/2002 $ 150.0
Genesis Secured Notes $242.0 47272007 Subordinated Debt - $150.0 2.000 %
Cash 110.0
Secured Credit Facility 332.0  10/2/2006 Secured Credit Facility 200.0 1.000 %
Mortgages 500 - . - - -
Kindred Publicty-Held Bonds $160.5  4/20/2008 Publicly-Held Bonds -
Revolving Credit Line 120.0  4/20/2006 Commercial Bank -
FloridaLeaseDivestiture 72.0  ASAP Sublease or Purchase&Sale - - -
Manor Care 5 Year Revolving $500.0  9/24/2003 3 Yr. Revolving Credit Line 4/21/2003 $ 200.0 0.925 %
Credit Line 10-Yr. Notes 4/15/2003  200.0 4,740 %
Convertible Notes 4/15/2003  100.0 0.575 %
Mariner Term Loan $2100 3/3122005 Public bonds as available, - - -
Revaolving Credit 22.0  3/3172005 bankloans -
Sun Revolving Credit Line $150.0  2/28/2005 Revolving Line of Credit $1250 -
Term Loan and 40.0  2/28/2005 Private Placement, Asset - 34.0
Discount Note Sales, and/or Cash
Unpaid rent 10.5  N/A Settlement/FacilityDisposal - -
Bank Mortgage 20.0  5/1/2004 Private Placement - 17.0

Source: Company mansgement.
Note: Potential Source of Refinancing is speculative and based on g!
company performance.

Future refi ing will depend upon market conditions and

In addition to the public bond market, SNFs may also seek debt financing from
commercial banks and other lenders. This type of financing, although usually more
expensive, can be used when access to the public debt and equity markets is not viable.
This type of financing is also often short-term in nature and can be attractive for
companies looking to grow that are planning to recapitalize later. Figure 15 shows an
industry survey of major national lenders and loan volume representing targeted, project-
specific financing (not general corporate financing) for the assisted living, continuing care
retirement communities (CCRCs), and nursing facility industries combined. Total loan
volume peaked in the third quarter of 2002, also the most recently surveyed quarter, while
nursing facility loan volume peaked in the fourth quarter of 2001.

The nursing facility long-term debt market is encouraged by government-chartered
organizations such as Fannie Mae and Freddie Mac. The Department of Housing and
Urban Development and the Federal Housing Administration (HUD/FHA) also supports
debt by insuring loans originated by private lenders for new construction, substantial
rehabilitation, refinancing, and acquisition for nursing facilities, intermediate care
facilities, board care homes, and assisted living facilities. This guaranteed loan program
traditionally serves as a credit enhancer in times of tightening mortgage capital
availability. The agency insured $1.2 billion in nursing facility loans (which includes a
very small loan amount to intermediate care facilities) in FY 2002 compared to $828
million in FY 2001. Most of the increase was to support refinancing activity in the current
low-interest environment. Although access to these capital sources exists, competition for
funding from these agencies is strong. Nursing facilities must meet certain underwriting
requirements and are subject to ongoing certification and regulation.
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Many nursing facllity
operators lease
facilities from REITs.

REITs do not assume
the same Hability risks
as those of the tenant
operators.

Figure 15: Total Loan Volume to Long-Term Care Industry by a Sample of Major
National Lenders

(% in millions)
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Source: National Investment Center for the Seniors Housing & Care Industries,

REITs

Real estate investment trusts (REITs) are generally considered higher cost alternatives to
more traditional debt financing. Instead of owning their facilities outright, many nursing
facility operators lease facilities from REITs. These leases are a form of levered
financing. Merrill Lynch’s Rice explains how REITs can be the best option for both
nursing facilities and other long-term care sectors such as assisted living:

REIT financing in sale/leaseback deals generally represents [00% of the financing
for a given asset, whereas a more traditional asset purchase by an operator is
generally financed with a 60%/40% mix of debt and equity.... There are sectors of
the healthcare services industry, such as assisted living and skilled nursing, which
are utilizing substantial amounts of REIT financing. Generally speaking, the
equity market does not currently represent an attractive funding option for these
sectors, and the financial troubles of these sectors over the last few years have
caused many traditional lenders to exit the market. Against this backdrop, the
100% financing provided by a REIT is, in many cases, the best option for many
assisted living and skilled nursing operators.
Because nursing facility operators are struggling, one might ask why REITs invest in
nursing home facilities. As property owners and landlords, REITs do not assume the same
patient care liability risks as those of the tenant operators. Many operators who lease these
facilities may be small and carry minimal insurance, or none at all. If faced with a large
settlement, these operators may stmply close their businesses. Although a bankrupted
operator obviously can no longer pay rent, the REIT can still fall back on the hard assets
of the facility and can choose to seek another operator to run the facility. There are a
number of healthcare REITs, most of which have some investments in nursing facilities.
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One chain is
withholding rent and
mortgage payments to
stave off bankruptcy
re-filing.

Figure 16: Examples of Health Care REITs and SNF Rental Income

(8 in millions)
Nursing 2002 Nursing

Facilities  Facility Rental Percent of Total Total Rental
REIT Owned Income  Rental Income Income
Health Care Property Investors 184 $858 24.7% $347.8
Health Care REIT 76 $64 4 359% $179.5
Healthcare Realty Trust 3t $1740 11.7% $1,4849
National Health Investors N/A $10.6 68.9% $154
Nationwide Heaith 158 3559 40.2% $139.1
Senior Housing Properties Trust 60 $129 10.6% §1224
Ventas 220 $872.2 71.4% $1,221.4

Saurce: Company filings.

One REIT analyst notes that financing for the health care REITs became more difficult
after the add-on provision sunset. Nursing facility operators that function in a "hand-to-
mouth” business environment may have less flexibility to meet lease obligations as
Medicare payments are reduced and Medicaid payments are threatened. However, health
care REIT financing is still available, albeit at a higher cost relative to both pre-PPS days
as well as other REIT sectors. Despite the analyst's cautious outlook, he does not believe
the sector is returning to the worst days of 1998 and 1999: "The current nursing home
environment does not resemble 1998 when everybody tipped over at once, but it is more
likely that we will see some fall-out throughout 2003 as a result of the add-on sunset."

Solvency

Ultimately, access to capital is related to whether a nursing facility can generate positive
operating cash flow and stay solvent to avoid bankruptcy. Ankur Gandhi, high-yield debt
analyst at Goldman Sachs, notes, “We have seen a number of small operators file for
bankruptcy since October 1, 2002. The largest so far has been the December 27, 2002
filing announced by Centennial Health, which operates 100 skilled nursing facilities.”
These continuing bankruptcies raise concerns among investors that the industry is
returning to the 1999-2000 period when five of the top eight nursing facility operators
filed for bankruptcy. While in bankruptcy proceedings, these nursing facilities were able
to continue to operate and provide care.

Integrated Health Services continues to undergo Chapter 11 bankruptcy restructuring.
Kindred and Genesis both emerged from bankruptcy in 2001. Mariner Post-Acute
Network and Sun Healthcare emerged from bankruptcy in 2002. However, a CSFB high-
yield bond analyst believes Mariner and Sun are “not yet fully out of the woods,” with
higher exposure to the California market (where Medicatid rate cuts loom) and fragile
capital structures that rely on renegotiating leases to be successful. For example, Sun is
withholding rent and mortgage payments for over half of its facilities to stave off re-filing
for bankruptcy. Sun hopes to transition these facilities to new operators. If the landlords of
these properties aggressively pursue and obtain leasehold or other property damages over
the next year, Sun may be forced to re-file for bankruptcy protection, according to the
company’s filings with the SEC. For other large nursing facility chains, CSFB believes
that despite thin margins, well-managed nursing facilities should be able to survive under
current conditions. CSFB notes, “The key obstacles to these companies accessing the
capital markets is the uncertainty over patient care liability, Medicaid eligibility and
reimbursement levels and the possibility, however remote, that Medicare rates could be
cut.”
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Three nursing facility

chains filed for

bankruptcy during the

past six rmonths.

The smaliler for-profit

and not-for-profit

facliities are estimated

to comprise 70% of
the industry.
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Figure 17: Bankruptcy Filings among Top 15 Nursing Facility Chains since 1999
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Note: Chains ranked by bed count, as of April 3, 2003,

Although most of these bankrupted chains have emerged, there have been several notable,
albeit smaller, nursing facility bankruptcy filings in recent months. Centennial Healthcare
(which operates 77 SNFs with 8,600 beds in 19 states and the District of Columbia) filed
for bankruptcy in December 2002. Regional chains Lexington Healthcare Group (which
operates 8 facilities in Connecticut) and Ballantrae Healthcare (which operates 35
facilities in six states and is based in New Mexico) filed for bankruptey in the spring of
2003.

Not-for-Profit Access to Capital

The outlook for the smaller and not-for-profit facilities may be bleaker compared to the
larger, for-profit facilities. The smaller or not-for-profit facilities must rely on the debt
markets to raise capital or in some cases attract philanthropic donations. Gandhi notes that
the add-on had a greater impact on the smaller for-profit and not-for-profit facilities,
which comprise 70% of the nursing facility industry. While not-for-profit organizations
can file for bankruptcy similar to their for-profit peers, many smaller not-for-profits tend
to choose to close down operations altogether when unable to overcome a liquidity crisis
according to industry sources.

Nﬁrsing facilities issue a small portion of the total debt issued by not-for-profit health care
providers. According to a Fitch credit rating agency analysis:

Nonprofit nursing home bond issuance volume fell dramatically to $508.7 million
in 2002 from $2.3 billion in 1998, a 78% decline. Nonprofit nursing facility bond
volume composed only 1.9% of total health care bond issuance in 2002, with
nearly all nursing facility issuance being speculative grade. This is a decrease from
7.1% of total health care bond issuance in 1997, Fitch expects the nonprofit
nursing facility sector’s volume in 2003 to approximate 2002 levels.
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SNF bonds rarely
achieve investment
grade ratings.

Access to capital is
better for SNFs that
expand into assisted
living and CCRC lines
of business.

Bonds that finance nursing facility operations are typically unrated because they are
generally neither investment grade nor secure enough to warrant the fees associated with
obtaining a credit rating. The riskiness of these bonds means that the high interest rates
are often prohibitively expensive to nursing facility issuers. Skilled nursing facilities
rarely have the credit strength on their own to achieve investment grade ratings, and have
difficulty in securing credit enhancement in the form of private bond insurance or letters
of credit from government mortgage insurance programs like HUD/FHA or Ginnie Mae.
Jeanette Price, a public finance investment banker with Salomon Smith Barney, explains
that access to the unrated market is helped by a strong balance sheet, adequate debt
service coverage, a credible sponsor, high occupancy, decent Medicaid reimbursement,
and strong Certificate-of-Need protection. If the bond issue is small, Price believes that it
can find sufficient investors without needing to meet the higher credit standards of a large
investor pool.

Emily Wong, an analyst at Fitch Ratings notes that her 2003 outlook for nonprofit nursing
facilities is “much more negative than [her] outlook for hospitals or continuing care
retirement communities,” due to nursing facilities’ high reliance on Medicaid, limited
revenue streams, and rising costs. Wong believes, “Nonprofit nursing home credit profiles
will continue to weaken in the near to long term due to industry pressures. Demand from
aging baby boomers may save nursing facilities, but this demand is more than 20 years
away.”

Rod Rolett of Herbert J. Sims Company, an underwriter that focuses on tax-exempt
financing of not-for-profit long-term care companies, believes that access to capital is
better for SNFs that are expanding into other types of long-term options, including
assisted living and continuing care retirement communities (CCRCs). Rolett observes that
seniors paying for their own care are opting for less institutional CCRC and assisted living
facilities over SNFs. Charles Lynch of CIBC notes that many of the for-profit, publicly
traded chains have begun to diversify in this way:

Reimbursement environment is restrictive to organic growth for nursing homes,
with Medicare rates reduced in 2002 and Medicaid rates moderating. As a result,
most companies are in the midst of embarking on strategic initiatives to diversify
into adjunct business, such as home care, hospice, therapy, and pharmacy services.

Not-for-profit facilities, many of which may have a religious or civic mission to provide
care for seniors, typically are reluctant to respond to decreased demand by self-financed
seniors by cutting beds, according to Rolett. Many aim to operate at high occupancy rates
without regard to the Medicaid and charity care census.

Many of the nonprofit nursing facilities are dependent on investment income from
endowments, funded by philanthropic donations. Because the nursing facility business
does not have high margins and does not generate much cash flow, developing adequate
endowments is one of the greatest credit challenges for long-term care facilities,
according to Price. Fitch notes, “[T]he financial ratios of these [nursing homes that
depend on endowment income] have suffered due to reduced investment returns in the
past three years.... [PJrudent cash management is important, as the reliance on volatile
investment earnings is unpredictable.” Following the terrorist attacks of September 1 1"
philanthropic donations have also fallen off, further challenging not-for-profit SNFs.

CArs,
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Medicald is the largest
payor for nursing
home care.

Residents who spend
down their assets can
hecome Medicaid
eligible.

Very few Americans
buy private long-term
care health insurance.

REVENUE SOURCES

In 2001, national freestanding nursing home care expenditures totaled $98.9 billion, or
6.9% of total national health expenditures. Medicaid paid for the greatest component of

nursing home expenditures at 48%, compared to private sector at 38% and Medicare at
12%.

Figure 18: Freestanding Nursing Home Care Expenditures

(% in millions)
% of Nursing

Home Care
2001 Expenditures
Fotal National Health Expenditures $1,424,541 NA
Nursing Home Care Expenditures 98,911 100 %
Private $38,058 38 %
Out of Pocket 26,866 27 %
Private Insurance 7,523 8%
Other 3,670 4%
Publi¢ $60,853 62 %
Medicare $11,588 12 %
Medicaid $46,994 48 %
Federal 28,119 28 %
State and Local 18,875 19 %
Other $2,271 2%
Federal 2,100 2%
State and Local 171 0%
Source: CMS, Office of the Actuary, National Health Statistics Group.
Note: Under “Public” spending, “Medicaid” includes SCRIP expansion and “Other” includes SCHIP.

The census mix of Medicare, Medicaid, and private pay patients affects nursing home
profitability both due to differentials in payment rates as well as length of stays.

Private Sources

Private Pay

Among the large for-profit nursing facility companies, private pay and other sources
typically comprise 20% of the resident census and typically generate 30% of revenue for
nursing facilities. Nursing home residents who pay themselves may eventually spend
down their assets to become Medicaid eligible. Some nursing facilities (such as some of
those in the Manor Care chain) have historically catered to more affluent customers and
still benefit from higher private-pay margins. They do, however, face increasing
competition from assisted-living alternatives and expect slowing revenue growth from
their private pay business.

Long-Term Care Insurance

A revenue source in its infancy, long-term care insurance generates a very small portion
of nursing facility revenue. Very few aging Americans buy private long-term care health
insurance and when they do it is often initiated at an advanced age—defeating the purpose
of the insurance design. Inevitably, unless this trend is reversed, likely through changes in
tax policy, the growing financing burden will remain on the taxpayer base and present
rapidly increasing fiscal pressures on the public programs—Medicare and Medicaid.
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Medicare does not
cover SNF care on a
long-term basis.

Medlcare payments
cross-subsidize lower
Medicaid payments in
nursing facilities.

Public Sources

Medicare

Among the large for-profit nursing facility companies, Medicare typically comprises 10-
15% of the resident census and approximately 25% of revenue. This revenue has dropped
from prior years as a result of the Balanced Budged Act of 1997 and the implementation
of SNF PPS in 1998. As noted earlier, Medicare payments exceed those of Medicaid.
While many of the large for-profit nursing facilities were building up their ancillary
services businesses prior to the implementation of the SNF PPS, Medicare revenues
allowed the industry to expand despite losses on other lines of business. Now, under the
constraints of PPS, providers are forced to operate more efficiently.

Medicare covers SNF services for beneficiaries who have recently been discharged from a
stay in an acute care hospital lasting at least 3 days and who need daily skilled care. SNF
coverage is limited to 100 days per spell of illness. Medicare does not cover SNF care on
a long-term basis. If beneficiaries continue to require care in a skilled nursing facility
once Medicare coverage expires, they can pay out-of-pocket as long as they have assets or
sufficient income (private pay). Once their assets are “spent-down,” they become
Medicaid eligible. The per diem rate to the provider typically decreases as patients move
along each step from Medicare to private pay to Medicaid.

Medicaid

Among the large for-profit nursing facility companies, Medicaid typically comprises 65-
70% of the resident census and typically generates 45% of revenue for nursing facilities.
A nursing home industry trade association estimates that the average Medicaid rate for
nursing home care was $113.50 per day in 2001. Higher Medicare payments cross-
subsidize lower Medicaid payments in nursing facilities. With Medicaid comprising a
much greater percentage of nursing home residents and revenues than Medicare, CSFB
believes that uncertainty over Medicaid reimbursement poses a greater threat than
Medicare.

As most states must balance their budgets annually, spending for state programs must be
cut as revenues fall. Several states have announced Medicaid payment cuts, others have
maintained existing levels, and a smaller number have announced modest increases.
According to a January 2003 Kaiser Commission on Medicaid and the Uninsured study,
37 states plan to reduce or freeze the amount of funding for nursing care in fiscal 2004.

For the state fiscal year beginning July 1, 2003, the major for-profit nursing facilities
chains have projected Medicaid payment increases of 2% to 3%. However, many analysts
are more pessimistic, as major hospital chains have projected neutral to negative changes
in Medicaid payment to providers.
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Recent CMS Issués Related to Medicare SNFs

Proposed 2.9% Increase to Medicare SNF Payments in Fiscal 2004

On May 8, 2003, CMS announced a proposed 2.9% increase in Medicare payment rates to SNFs for fiscal year
2004, The increase will result in nearly $400 million more in Medicare SNF payments. The proposed rule, published
in the Federal Register on May 16, also reflects the decision by CMS to retain the current RUG classification system
that establishes daily payment rates to skilled nursing facilities.based on the needs of Medicare:beneficiaries. CMS
is continuing to research case mix refinement methods that couid appropriately pay nursing facilities for complicated
care. The 60-day public comment period ends July 7. CMS will publish the final rule by August 1. for
implementation on October 1, 2003, the first day of fiscal year 2004.

Rehabilitation Therapy Caps

The Balanced Budget Act of 1997 created SNF therapy caps for Part B outpatient rehabilitation services. The caps
apply to certain providers of outpatient rehabilitation, mcludmg SNFs. The payment caps are an annual $1,590 per
beneficiary limit on certain Part B outpatient rehabilitation services. The cap applies twice: one $1,590 cap applies
to occupational therapy, and a separate $1,590 cap applies to phiysical therapy and speech therapy combined. The
therapy caps were enacted in 1999, but Congress declared a moratorium on these. therapy caps in both 2000 and
2001. CMS currently plans to implement these therapy caps in July 2003,

- The therapy caps are intended to be per beneficiary. However when initially implemented in 1999, CMS did not -
have the systems capability to apply this cap if a beéneficiary moved to a different provider in another venue. When
therapy caps are re-implemented later this year, CMS systems are expected to be able to implement the caps as
required by law. .

Jason Kroll of Bear Stearns has not included the impact of therapy cap implementation in his financial estimates yet.
However, “While this eventuality is not reflected in olr projections, there is substantial likelihood, in-our v1ew that
the therapy caps could be implemented in July, in which case there would be downside to our estimates. . :

Bad Debt Reimbursement

SNFs that provide care to Medicare beneficiaries sometimes incur bad debt because of beneficiaries’ failure to pay
deductibles. In February 2003, CMS issued a proposed rule to reduce SNF bad debt reimbursements from 100% to
70% over three-year period beginning October 1, 2003. By doing so, CMS would bring the bad debt reimbursement
level in line with hospital rates, and hopes to further encourage collection of bad debt by SNFs and other affected
providers. In total, this regulatory change will reduce bad debt payments by about $20 million in FY 2004 and
$100M when fully implemented in 2006. Comments on the proposed rule were accepted through mid-April and will
be considered in the final rule. Schwab/Washington Research Group believes the effect will be minimal on the
major nursing facility chains. Schwab writes, “On average, the change wiil result in an approximately $1 a day
reduction in reimbursements, though the effect may be greater for some companies.” Schwab notes that the industry
estimates the effect could rise to as much as $6 a day in 2006.

Nursing Home Quality Initiative

InNovember 2002 CMS released quality measures for all Medicare and Medicaid certified nursing homes.
Measures are given for nearly 17,000 nursing homes in all 50 states, the District of Columbia, and some U.S.
Territories. This quality initiative is a four-prong effort that consists of: 1) regulation and enforcement efforts
conducted by state survey agencies and CMS; 2) improved consumier information on the quality of care in nursing
homes; 3) continual, community-based quality improvement programs designed for nursing homes to improve their
quality of care; and 4} collaboration and partnership to leverage knowledge and resources. Information on nursing
home quality can be found on the Nursing Home Compate site at www.medicare. gov/NHCompare/Home.asp.
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SUMMARY

¢  Profit margins for the large, publicly traded nursing facility chains continue to decline
although no dramatic drop-off has been observed after certain add-on provisions
sunset on October 1, 2002.

ki

o The effect of government spending reductions may not yet be fully realized as results
for only six months have been reported since the Medicare add-on provisions expired
and many new state budget cuts have not yet been implemented.

e Two additional nursing facility chains emerged from bankruptcy in 2002. However,
some analysts worry how these chains will be abie to weather the uncertain
government payment environment. The facilities at greatest risk are those that heavily
subsidize Medicaid revenue with Medicare payments.

e While Wall Street continues to watch Congress for signs of legislation that would
restore Medicare add-on payments, investors are increasingly concerned by the risk of
Medicaid payment cuts and rising liability costs.

¢ Rising insurance costs and aggressive litigation have led to the exit of many chains
from states where liability costs are high.

¢ Most analysts believe that access to capital remains very limited for the sector in an
uncertain payment environment. Access to capital for not-for-profit nursing facilities
is particularly difficult.

» Investment analysts worry that some nursing facilities, recently emerged from
bankruptcy, may need to re-enter bankruptcy protection. Three nursing facility chains
have filed for bankruptcy since December 2002.

NOTICE AND DISCLAIMER: The CMS Health Care Industry Market Update is published at the direction of and solely for the benefit of the Centers for Medicare &
Medicaid Services (*CMS”) and the United States Department of Health & Human Services (“HHS”) and interested health care policy makers in the Congress, the
Federal agencies, and State governments. The CMS Health Care Industry Market Update is not intended to be, nor should it be relied upon in any way, as investment
advice to any individual person, corporation, or other entity. CMS and HHS make no recommendations or advice with respect to any particular stocks, bonds, or
securities or any particular industry sectors and make no recommendation whatsogver as to the purchase, sale, or exchange of securities and investments. While CMS
and the Office of Research, Development & Information attempt to present appropriate factual data from a variety of sources, CMS makes no representation or
assurances as to the accuracy or truthfulness of information or data published or provided by third parties used or relied upon in this report, CMS has no duty or
obligation and does not undertake to independently verify the accuracy or truthfulness of information or data published or provided by third parties, nor does it have a
duty o update any such data provided. Some sourced information is subject to copyright and is used by permission from the cited entities. Further use of such sourced
information may be subject to approval by cited entities. Although cited entities obtained information from sources believed to be reliable, cited entities do not guarantee
accuracy, and such information may be incomplete or condensed. All sourced figures and quetes included in this report constitute cited entities’ judgment as of the
original publication date of such information. Individuals quoted in this report may work for firms that have pursued business relationships with the companies
discussed, or may plan to in the future. Although the CMS Health Care Industry Market Update generally discusses health care policy and regulatory and enforcement
matters, including regulatory policy and enforcement authority under the jurisdiction of CMS and HHS, the CMS Health Care Industry Market Update does not
constitute in any way formal rulemaking or guidance or enforcement policy and procedures by CMS or HHS to any interested party. Information contained in the CMS
Health Care Industry Market Update may be reproduced freely, provided that appropriate citation to authority is made.

If you would like to receive the CM$ Health Care Industry Market Update via email, please send a request to:
capitaimarkets@cms.hhs.gov, Subject: Market Update Distribution

The CMS Health Care Industry Market Update is also available on the web at:
www.cms.hhs.gov/marketupdate
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From: Nancy Armentrout

To: peter.anderson@asm.ca.gov

Date: 4/26/2004 1:42:49 PM

Subject: AB 2791 - History of penaly enforcement legislation
Peter-

Sorry this has taken so long, but here is the chronology of penalty and enforcement bilis levied against
long-term care facilities. These bilis all have raised penalties or added enforcement remedies, or have
expanded the requirements for reporting/investigating abuse/neglect. They have all increased the level of
scrutiny and the liability for any negligent act or "ommission" that happens in a facility, and have led to the
liability crisis facilities face today:

AB 1133 (Gallegos) - Ch. 650, Statutes of 1998
- Increased civil penalties for violations affecting the health of patients in skilled nursing facilities.

AB 1731 (Shelley) - Ch. 451, Statutes of 2000

- Significantly increased civil penalties for skilled nursing facilities up to $100,000.

- Established a state remedy to allow for a temporary manager to be appointed by DHS to run a facility;
made it easier for DHS to appoint a court-appointed receiver; and, allows DHS the authority to grant
provisional licenses.

- Requires allegations of suspected abuse and neglect to be investigated by DHS within 24-hours.

AB 828 {Cohn) - Ch. 680, Statutes of 2001
- Requires DHS to establish a centralized consumer respanse unit to respond to complaints about
resident care in long-term care facilities.

AB 1212 (Shelley) - Ch. 685, Statutes of 2001
- Clean-up bill to AB 1731 (Shelley) and, subject to penalties, the bill requires skilled nursing facilities to
post a "Notice of Violation Remedies" form on all doors of the facility if specified remedies are imposed.

SB 333 (Escutia) - Ch. 301, Statutes of 2002
- Authorizes each county to establish an interagency elder death review team to assist local agencies in
identifying and reviewing suspicious elder deaths.

AB 255 (Zettel) - Ch. 54, Statutes of 2003
- Makes changes to the individual mandated reporting requirements for reporting suspected or alleged
elder abuse.

AB 1946 (Corbett) - Ch. 550, Statutes of 2003
- Requires each facility, upon admission of a resident, to ask the resident if s/he would like the facility to
provide the resident's responsible party with materials regarding resident's rights and responsibilities.

SB 339 (Ortiz) - Ch. 242, Statutes of 2004
- Subject to penalties, the bill imposes new requirements upon long-term care facilities to carrying out a
lengthy process of assessment and notification prio to transferring residents from the facility.

AB 634 (Steinberg) - Ch. 242, Statutes of 2004

Creates a statewide policy prohibiting confidential settlement agreements or agreements to keep
information obtained during discovery confidential if the case includes a cause of action for elder abuse or
neglect.

SB 5§77 (Kuehl) - Ch. 878, Statutes of 2004

- Expands the authority of Protection and Advocacy Inc to enter long-term care facilities to investigate any
incident of abuse or neglect of any person with a disability.
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SB 130 (Chesbro) - Ch. 750, Statutes of 2004

- Prohibits facilities from using any type of seclusion or restraint unless there is a behavioral emergency.

Nancy C. Armentrout

Director of Legislative Affairs

Califarnia Association of Health Facilities

ph. (916) 441-6400 ext. 213

fax: (916) 441-6441

e-mail: narmentrout@cahf.org

cce: Helmsin Dave
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(A) A current nursing procedure manual.

(B) Provision for the inventory and identification of patients” personal
posscssions, equipment and valuables.

(C) Screening of all patients for tuberculosis upon admission. These
procedures shall be determined by the patient care policy commitice. A
tuberculosis screening procedure may not be required if there is satisfac-
tory written cvidence available that a tuberculosis screening procedure
has been completed within 90 days of the datc of admission to the facility.
Subscquent tuberculosis screening procedurcs shall be determined by the
attending physician.

(D) Notification of physician regarding sudden or marked adverse
change in a patient’s condition.

(E) Conditions under which restraints are used, the application of re-
straints, and the mechanism used for monitoring and controlling their
usc.

(3) Infection control policics and procedures.

(4) Dictary scrvices policies and procedures which include:

(A) Provision for safe, autritious food preparation and service.

{B) A provision for maintaining a current dietetic service procedure
mannal.

(5) Pharmaccutical services policics and procedures,

(6) Activity program policies and procedures.

. (7)Housekeeping services policies and procedures whichinclude pro-
vision for maintenance of a safc, clean environment for paticnts, em-
ployees and the public.

Note: Authaority cited: Secticas 208(a) and 1275, Health and Safety Code. Refer-
ence: Section 1276, Health and Safety Code.

§ 72525. Required Committees,

(a) Each facility shall have at lcast the following committees: patient
care policy, infection control and pharmaceutical service.

(b) Minutes of every committee meeting shall be maintained in the fa-
cility and indicate names of members present, date, kength of mecting,
subject matter discussed and action taken.

{¢) Committee composition and function shall be as follows:

(1) Patient care policy committee.

(A) A patient care policy committee shall establish policies governing
the following services: Physician, dental, nursing, dietetic, pharmaceuti-
cal, health records, housekeeping, activity programs and such additional
services as are provided by the facility.

(B) The committee shall be compoacd of: at least onc physician, the
administrator, the director of nursing service, a pharmacist, the activity
leader and representatives of cach required service as appropriate.

(C) The committee shall meet at least annually.

(D) The patient care policy committee shall have the responsibility for
revicwing and approving all policies relating to palicntcm Bascd onre-
portsreceived from the facility administrator, the committee shall review
the effectiveness of policy implementation and shall make recommenda-
tions for the improvement of patient care.

(E) The commitice shall review patient care policies annually and re-
vise &8 necessary. Minutes shall list policies reviewed.

(F) The Patient Care Policy Committee shall implement the provisions
of the Health and Safety Code, Sections 1315 and 1316.5, by means of
written policies and procedures.

1. Facilities which choose to allow clinical psychologists to refer pa-
tients for admission shall do 3o only if there are physicians who will pro-
vide the necessary medical care for the referred patients.

2. Only physicians shall assume overall carc of patients, including per-
forming admitting history and physical examinations and issuing orders
for medical carc.

(G) The Patient Care Policy Committee shall implement the provi-
sions of the Health and Safety Code, Scction 1316, by means of written
policies and procedures.

1. Facilities which choose to allow podiatrists to refer patients for ad-
mission shall do so only if there are physicians who will provide the nec-
essary medical care for the referred patients.

Page 863

2.Only physicians shall assume overall care of patients, including per-
forming admitting history and physical examinations.

(2) Infection control committee.

{A) An infection control committee shall be responsible for infection
control in the facility.

(B) The committee shall be composed of representatives from the fol-
lowing scrvices; physician, nursing, administration, dictetic, pharmaceu-
tical, activities, housckeeping, laundry and maintenance. A

(C) The committee shall meet at least quarterly.

(D) The functions of the infection control committec shall include, but
not be limited to:

1. Establishing, reviewing, menitoring and approving policies and
procedures for investigating, controlling and preventing infections in the
facility.

2. Maintsining, rcviewing and reporting statistics of the nsumber,
types, sources and locations of infections within the facility.

(3) Pharmaceutical service committee.

(A)A p!mmaceuhcal service committee shall direct the pharmaoeuu-
cal services in the facility.

(B) The committee shall be composed of the following: a pharmacist,
the director of nursing service, the administrator and at least one physi-
cian,

(C) The committee shall meet at lcast quarterly.

(D) The functions of the pharmaceutical service committee shall in-
clude, but not be limited to:

1. Establishing, reviewing, monitoring and approving policics-and
procedures for safe procurement, storage, distribution and usc of drugs
and biologicals.

2. Reviewing and taking appropriate action on the pharmacist’s quar-
terly report.

3. Recommending measures for improvement of services and the se-
lection of pharmaceutical reference materials. 3
Note: Authority cited: Sections 208(2) and 1275, Health and Safety Code. Refer-
ence: Sections 1276, 1315, 1316 and 1316.5, Health and Safety Code.

History
1. Amendment filed 2-8-83; designated effective 3-2-83 (Register 83, No. 7).

§72527. Patients’ Rights,

(a) Patients have the rights cnumerated in this section and the facility
shall ensure that these rights are not violated. The facility shall establish
and implement written policics and procedures which include these
rights and shall make a copy of these policics available to the patient and
to any representative of the patient. The policies shall be accessible to the
public upon request. Patients shall have the right:

(1) To be fully informed, as cvidenced by the patient’s written ac-
knowlcdgement prior to or at the time of admission and during stay, of
these rights and of all rules and regulations governing patient conduct.

(2) To be fully informed, prior to or at the time of admission and during
stay, of scrvices available in the facility and of related charges, including
any charges for services not covered by the facility’s basic per diem rate
or not covered under Titles X VIIL or XIX of the Social Security Act.

{3) To be fully informed by a physician of his or her total health status
and to be afforded the opportunity to participate on an immediate and on-
going basis in the total plan of care including the identification of medi-
cal, nursing and psychosocial needs and the planning of related services.

(4) To consent to or to refuse any treatment or procedure or participa-
tion in experimental research.

(5) Toreceive all information that is material to an individual paticat’s
decision concerning whether to accept or refuse any proposed treatment
or procedure. The disclosure of material information for administration
of psychotherapeutic drugs or physical restraints or the prolonged usc of
2 device that may lead to the inability to regain use of a normal bodily
function shall include the disclosure of information listed in Section
72528(b). ‘

(6) To be transferred or discharged only for medical reasons, or the pa-
tient's welfare or that of other paticnts or for nonpayment for his or her -
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stay and to be given reasonable advance notice to ensure orderly transfer
or discharge. Such actions shall be documented in the patient’s health re-
cord. v

(7) To be encouraged and assisted throughout the period of stay to ex-
ercise rights as a patient and as a citizen, and to this end to voice griev-
ances and recommend changes in policics and services to facility staff
and/or outside representatives of the patieat’s choice, free from restraint,
interference, coercion, discrimination or reprisal.

(8) To manage personal financial affairs, or to be given at Jeast a quar-
terly accounting of financial transactions made on the patient’s behalf
should the facility sccept written delegation of this responsibility subject
to the provisions of Section 72529.

(9) To be free from mental and physical sbuse.

{10) To be assured confidential treatment of financial and health re-
cords and to approve or refuse their release, except as authorized by law.

(11) To be treated with consideration, respect and full recognition of
dignity and individuality, including privacy in treatment and in care of
persontl needs.

(12) Not to be required to perform services for the facility that are not
included for therapeutic purposes in the patient’s plan of care.

(13) To associate and communicate privately with persons of the pa-
tient's choice, and to send and receive personal mail unopened.

(14) To meet with others and participate in activities of social, reli-
gious and community groups.

(15) To retain and use personal clothing and possessions as space per-
mits, unless to do 3o would infringe upon the health, safety or rights of
the paticnt or other paticnts.

(16) If married, to be assured privacy for visits by the patient’s spouse
and if both are patients in the facility, to be permitted to share a room.

(17) To have daily visiting hours established.

{18) To have visits from mombers of the clergy at any time at the re-
quest of the patient or the patient's reprosentative.

{19) To have visits from persons of the patient’s choosing at any tme
if the patient is critically ill, unless medically contraindicated.

(20) To be allowed privacy for visits with family, fnends, clergy, so-
cial workers or for professional or business purposes.

(21) To have reasonablc access to telephones and to make and receive
confidential calls. _

(22) To be free from any requircment to purchase drugs or rent or pur-
chase medical supplies or equipment from any particular source in accor-
dance with the provisions of Section 1320 of the Health and Safety Code.

(23) To be free from psychotherapeutic drugs and physical restraints
used for the purpose of paticnt discipline or staff convenience and to be
frec from psychotherapeutic drugs used as a chemical restraint as defined
in Section 72018, except in an emergency which threatens to bring imme-
diate injury to the patient or others. If achemical restraint is administered
during an emergency, such medication shall bc only that which is re-
quired to treat the emergency condition and shall be provided in waysthat
are least restrictive of the personal liberty of the patient and uscd only for
a specified and limited period of ime.

(24) Other rights as specified in Health and Safety Code, Section
1599.1.

(25) Other rights as specified in Welfare and Institutions Code, Sec-
tions 5325 and 5325.1, for persons admitted for psychiatric evaluations
or treatment.

(26) Other rights as specified in Welfare and Institutions Code Sec-
tions 4502, 4503 and 4505 for patients who are developmentally disablcd
as defined in Section 4512 of the Welfare and Institutions Code.

(b) A patient’ s rights, as set forth above, may only be denied or limited
if such denial or limitation is otherwise authorized by law. Reasons for
denial or Limitation of such rights shall be documented in the patient’s
health record.

(c)1fa paticnt lacks the sbility tounderstand these rights and the nature
and consequences of proposed treatment, the patient’s representative
shall have the rights specified in this section to the extent the right may

Page 863

devolve to another, unless the representative’ sauthority is otherwise lim-
ited. The paticnt’s incapacity shall be determined by a court in accor-
dance with state law or by the patient’s physician unless the physician’s
determination is disputed by the patient or patient's representative.

(d) Persons who may act as the patient's representative include a con-
servator, as authorized by Partz 3 and 4 of Division 4 of the Probate Code
(commencing with Section 1800), a person designated as attomey in fact
in the patient’s valid durable power of attorney for health care, patient's
next of kin, other appropriate surrogate decisionmaker designated con-
sistent with statutory and case law, a person appointed by a court autho-
fizing treatment pursuant to Part 7 (commencing with Section 3200) of
Division 4 of the Probate Code, or, if the patient is a minor, a person law-
fully authorized to represent the minor.

(¢) Patients’ rights policics and procedures established under this sec-
tion concerning consent, informed consent and refusal of treatments or
procedures shall include, but not be limited to the following:

(1) How the facility will verify that informed consent was obtained or
& treatment or procedure was refused pertaining to the administration of
psychotherapeutic drugs or physical restraints or the prolonged use of &
device that may lead to the inability of the patient to regain the usc of a
nonmnal bodily function.

(2) How the facility, in consultation with the paticnt’s physician, will
identify consistent with current statutory casc law, who may serve as a
patient’s representative when an incapacitated patient has no conservator
or attomney in fact under a valid Durable Power of Attorney for Health
Care,

NoTe: Authority cited: Sections 208(a) and 1275, Health and Safety Code. Refes-

ence: Sections 1276, 1320, 1599, 1595.1, 1599.2 and 1599.3, Health and Safety
Code; and Cobbs v. Grant (1972) 8 Cal.3d 229.

Hisrory
1. Amendment of subsections (a) and (b), repealer of subsection (c), snd new sub-
naecthn (c), (d), snd (¢) filed 5-27-92; operative 5-27-92 (Register 92, No.
).

§72528. Informed Consent Requirements.

(a) It is the responsibility of the attending physician to determince what
information a reasonable person in the paticnt's condition and circum-
stances would consider material to a decision to accept or refuse a pro-
posed treatment or procedure. Information that is commonly appreciated
need not be disclosed. The disclosure of the material information and ob-
taining informed consent shall be the responsibility of the physician.

(b) The information matesial to a decision conceming the administra-
tion of & psychotherapeutic drug or physical restraint, o the prolonged
use of a device that may lead to the inability of the patient to regain use
of a normal bodily function shall include at least the following:

{1) The reason for the treatment and the natire and scriousness of the
patient’s illness. :

(2) The nature of the procedures to be used in the proposed treatment
including their probable frequency and duration.

(3) The probable degree and duratjon (temposary or permancnt) of im-
provement or remission, expected with or without such treatment.

(4) The nature, degree, duration and probability of the side cffects and
significant rigks, commonly known by the health professions.

(5) The reasonable altcrnative treatments and risks, and why the health
professional is recommending this particular treatment.

(6) That the patient has the right to accept or refuse the proposed treat-
ment, and if he or she consents, has the right to revoke his or her consent
for any reason at any time. '

(c) Before initiating the administration of psychotherapeutic drugs, or
physical restraints, or the prolonged use of e device that may Jead to the
inability to regain usc of a normal bodily function, facility staff shall
verify that the patient’s health record contains documentation that the pa-
tient has given informed consent to the proposed treatment or procedure.
The facility shall also ensure that all decisions concerning the withdrawal
or withholding of life sustaining treatment are documented in the pa-
tient’s health record.

Register 92. No. 2L $-29-92
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Confronting the New Health Care Crisis:
Improving Health Care Quality and Lowering Costs By
Fixing Our Medical Liability System

American health care is the envy of the world, but with rapidly rising health
care costs, reforms are needed to make high-quality, affordable health care more
widely available. These include new approaches to making employer-provided
coverage more affordable, new initiatives to help states expand Medicaid and S-
CHIP coverage for lower-income persons, and new policies including health
insurance credits for persons who do not have access to employer or public
health insurance. A critical element for enabling all of these reforms to provide
real relief, and to help all Americans get access to better and more affordabie
health care, is curbing excessive litigation.

Americans spend proportionately far more per person on the costs of
litigation than any other country in the world. The excesses of the litigation
system are an important contributor to “defensive medicine”--the costly use of
medical treatments by a doctor for the purpose of avoiding litigation. As
multimillion-dollar jury awards have become more commonplace in recent years,
these problems have reached crisis proportions. Insurance premiums for
malpractice are increasing at a rapid rate, particularly in states that have not
taken steps to make their legal systems function more predictably and effectively.
Doctors are facing much higher costs of insurance, and some cannot obtain
insurance despite having never lost a single malpractice judgment or even faced
a claim.

This is a threat to health care quality for all Americans. Increasingly,
Americans are at risk of not being able to find a doctor when they most need one
because the doctor has given up practice, limited the practice to patients without
health conditions that would increase the litigation risk, or moved to a state with a
fairer legal system where insurance can be obtained at a lower price.

This broken system of litigation is also raising the cost of health care that
all Americans pay, through out-of-pocket payments, insurance premiums, and
federal taxes. Excessive litigation is impeding efforts to improve quality of care.
Hospitals, doctors, and nurses are reluctant to report problems and participate in
joint efforts to improve care because they fear being dragged into lawsuits, even
if they did nothing wrong.

Increasingly extreme judgments in a small proportion of cases and the
settlements they influence are driving this litigation crisis. At the same time, most
injured patients receive no compensation. Some states have already taken
action to squeeze the excesses out of the litigation system. But federal action, in
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conjunction with further action by states, is essential to help Americans get high-
quality care when they need it, at a more affordable cost.

Access to Care is Threatened

There are a number of obstacles that limit access to affordable health care

in this country, including lack of affordable insurance and an outdated Medicare
program. We now face another--the litigation crisis that has made insurance
premiums unaffordable or even unavailable for many doctors, through no fault of
their own. This is making it more difficult for many Americans to find care, and
threatening access for many more.

Nevada is facing unprecedented problems in assuring quick access to
urgently needed care. The University of Nevada Medical Center closed its
trauma center in Las Vegas for ten days earlier this month, Its surgeons
had quit because they could no longer afford malpractice insurance.' Their
premiums had increased sharply, some from $40,000 to $200,000. The
trauma center was able to re-open only because some of the surgeons
agreed to become county government employees for a limited time, which
capped their liability for non-economic damages if they were sued. This is
obviously only a temporary solution. If the Las Vegas trauma center closes
again, the most severely injured patients will have to be transported to the
next nearest Level 1 trauma center, five hours away. Access to trauma care
is only one problem Nevada faces; access to obstetrics and many other
types of care is also threatened.

Overall, more than 10% of all doctors in Las Vegas are expected to retire, or
relocate their practices by this summer.2 For example, Dr. Cheryl Edwards,
41, closed her decade-old obstetrics and gynecology practice in Las Vegas
because her insurance premium jumped from $37,000 to $150,000 a year.
She moved her practice to West Los Angeles, leaving 30 pregnant women
to find new doctors.®

Dr. Frank Jordan, a vascular surgeon, in Las Vegas, left practice. “I did the
math. If | were to stay in business for three years, it would cost me $1.2
million for insurance. | obviously can’t afford that. 1'd be bankrupt after the
first yeiar, and I'd just be working for the insurance company. What's the
point?”

Other states are facing the same problem. A doctor in a small town in North
Carolina decided to take early retirement when his premiums skyrocketed
from $7,500 to $37,000 per year. His partner, unable to afford the practice
expenses by himself, may now close the practice, and work at a teaching
hospital.’
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Pennsylvania physicians are also leaving their practices. About 44 doctors
at the height of their careers in Delaware County outside Philadelphia left
the state in 2001 or stopped gracticing medicine because of high
malpractice insurance costs.

When Chester County (Pennsylvania) physicians were polled in January
2001, 65% said they were seriously considering moving their practice to
another state. Many specialists (such as neurosurgeons) have already
moved to less hostile medical-legal environments of surrounding states.’

At Frankford Hospital's three facilities in Northeast Philadelphia and Bucks
County, all twelve active orthopedic surgeons decided to lay down their
scalpels after their malpractice rates nearly doubled to $106,000 each for
2001.2

Many physicians in Ohio saw their malpractice premiums triple in 2001, and
some are leaving their practice as a result. Dr. James Wilkerson, an Akron
urologist, decided to retire. Had Dr. Wilkerson continued to practice, he
would have spent seven months of his yearly income to cover the $84,000
premium. ‘| would have had to go back to working 90 hours a week and |
didn't want to do that...”*

West Virginia is also facing critical access problems for urgently needed
care such as obstetrics. In rural areas, such as Putnam County and Jackson
County, the sole community provider hospitals have closed their OB units
because the obstetricians in those areas cannot afford malpractice
insurance.’

Many communities in Mississippi are losing access to needed medical care.
Physicians who specialize in family medicine and obstetrics/gynecology in
Indianola, and in other rural areas of the state, have stopped delivering
babies because of skyrocketing insurance costs.'" Ambur Peterson's
obstetrician in Cleveland, Mississippi, stopped practicing three weeks before
her due date, and she had to drive out of state, over a hundred miles, to
Memphis, Tennessee, to get the care she needed.

Most of the cities with populatnons under 20,000 in Mississippi no longer
have doctors who deliver babies.” Doctors in Natchez say they will
relocate their practice across the Mississippi River to Louisiana because of
the cost of insurance in Mississippi and runaway jury awards. They are
planning a new $6 million medical office building in Vidalia, Louisiana.™

In Georgia, the 80-bed Bacon County Hosp|ta| in Alma took out a loan to
cover a premium that more than tripled.'®
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* Another Georgia hospital, Memorial Hospital and Manor in Bainbridge, that
operates a hospital and a nursing home, was faced with a 600% increase."

* In New Jersey, 65% of the hospitals report that physicians are Ieavmg
because of increased premiums (over 250% over the last three years)."’

¢ In Tacoma, Washington, some doctors were faced with a tripling of their
premiums. High premium rates and an inability to obtain insurance may
force many physicians in the state to leave."®

¢ Doctors who would volunteer their time to provide care in free clinics and
other volunteer organizations, or who would volunteer their services to the
Medical Reserve Corps, are afraid to do so because they do not have
malpractice insurance. This makes it more difficult for clinics to provide care
to low-income patients. The clinics must spend their precious resources to
obtain their own coverage, and have less money available to provide care to
people who need it. The proportion of physicians in the country providing
any charity care fell from 76% to 72% between 1997 and 1999 alone,
increasing the need for doctors willing to volunteer their services.

¢ Health Link Medical Center opened in March 2001 in Southampton,
Pennsylvania, to provide free health care to the working poor. Dr. Theodore
Onifer, a retired physician, volunteers his services on the board but is
unable to volunteer to provide medical care because of the fear of lawsuits
and the cost of insurance.

Patient Safety is Jeopardized

Because the litigation system does not accurately judge whether an error
was committed in the course of medical care, physicians adjust their behavior to
avoid being sued. A recent survey of physicians revealed that one-third shied
away from going into a particular sg)ecialty because they feared it would subject
them to greater liability exposure.® When in practice, they engage in defensive
medicine to protect themselves against suit. They perform tests and provide
treatments that they would not otherwise perform merely to protect themseives
against the risk of possible litigation. The survey revealed that over 76% are
concerned that malpractice litigation has hurt their ability to provide quality care
to patients.

Because of the resulting legal fear:

e 79% said that they had ordered more tests than they would, based only on
professional judgment of what is medically needed, and 91% have noticed
other physicians ordering more tests;
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e 74% have referred patients to specialists more often than they believed was
medically necessary;

¢ 51% have recommended invasive procedures such as biopsies to confirm
diagnoses more often than they believed was medically necessary; and

* 41% said that they had prescribed more medications, such as antibiotics,
than they would based only on their professional judgment, and 73% have
noticed other doctors similarly prescribing excessive medications.

Every test and every treatment poses a risk to the patient, and takes away
funds that could better be used to provide health care to those who need it.

Physicians’ understandable fear of unwarranted litigation threatens patient
safety in another way. It impedes efforts of physicians and researchers to
improve the quality of care. As medical care becomes increasingly complex,
there are many opportunities for improving the quality and safety of medical care,
and reducing its costs, through better medical practices. According to some
experts, these quality improvement opportunities hold the promise of not only
significant improvements in patient health outcomes, but also reductions in
medical costs of as much as 30%.%'

A broad range of experts on improving health care quality have developed
strong evidence that the best way to achieve these needed improvements in
quality of care is to provide better opportunities for health professionals to work
together to identify errors, or practices that may lead to errors, and correct them.
Many problems in the health care system result not from one individual's failings,
but from complex system failings. These can only be addressed by collecting
information from a broad range of doctors and hospitals, and encouraging them
to coltaborate to identify and fix problems. Already many health care systems
are beginning to make these improvements:

¢ Intermountain Health Care and LDS Hospital in Utah improved quality and
efficiency of the intensive care unit by applying quality improvement
techniques and improving collaborative efforts.

¢ The Pittsburgh Regional Healthcare Initiative has brought together
hospitals, health plans, physicians, and purchasers of health care in a
collaborative effort to identify better ways to provide care. It has reduced
blood infections in intensive care units by 20% in just two years, and it is
encouraging reporting to reduce medication errors.

« The Baylor Medical Center in Dallas, Texas, has recently initiated an error
reporting system and integrated it into care delivery to reduce medication
and other errors.
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» Through the Northern New England Cardiovascular Disease Study Group,
eight hospitais reduced mortality for cardiac bypass surgery by developing a
collaborative patient registry, tracking how care is delivered and what the
outcomes are, and sharing what they learn.

However, these efforts and other efforts are impeded and discouraged by
the lack of clear and comprehensive protection for collaborative quality efforts.
Doctors are reluctant to collect quality-related information and work together to
act on it for fear that it will be used against them or their colleagues in a lawsuit.
Perhaps as many as 95% of adverse events are believed to go unreported.?® To
make quality improvements, doctors must be able to exchange information about
patient care and how it can be improved--what is the effect of care not just in one
particular institution or of the care provided by one doctor--but how the patient
fares in the system across all providers. These quality efforts require
enhancements to information and reporting systems.

In its recent report, “To Err is Human,” the Institute of Medicine (IOM)
observed that, “[R]leporting systems are an important part of improving patient
safety and should be encouraged. These voluntary reporting systems [should]
periodically assess whether additional efforts are needed to address gaps in
information to improve patient safety and to encourage health care organizations
to participate in...reporting, and track the development of new reporting systems
as they form.”**

However, as the IOM emphasized, fear that information from these
reporting systems will be used to prepare a lawsuit against them, even if they are
not negligent, deters doctors and hospitals from making reports. This fear, which
is understandable in the current litigation climate, impedes quality improvement
efforts. According to many experts, the “#1 barrier” to more effective quality
improvement systems in health care organizations is fear of creating new
avenues of liability by conducting earnest analyses of how health care can be
improved. Without protection, quality discussions to improve health care provide
fodder for litigants to find ways to assert that the status quo is deficient. Doctors
are busy, and they face many pressures. They will be reluctant to engage in
health care improvement efforts if they think that reports they make and
recommendations they make will be thrown back at them or others in litigation.
Quality improvement efforts must be protected if we are to obtain the full benefit
of doctors’ experience in improving the quality of health care.

The IOM Report emphasized the importance of shifting the inquiry from
individuals to the systems in which they work: “The focus must shift from
blaming individuals for past errors to a focus on preventing future errors by
designing safety into the system.” > But the litigation system impedes this
progress--not only because fear of litigation deters reporting but also because the
scope of the litigation system’s view is restricted. The litigation system looks at
the past, not the future, and focuses on the individual in an effort to assess blame
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rather than considering how improvements can be made in the system. “Tort
law’s overly emotional and individualized approach...has been a tragic failure.”?®

Health Care Costs are Increased

The litigation and malpractice insurance problem raids the wallet of every
American. Money spent on malpractice premiums (and the litigation costs that
largely determine premiums) ralses health care costs. Doctors alone spent $6.3
billion last year to obtain coverage.?’ Hospitals and nursing homes spent
additional billions of dollars.

The litigation system also imposes large indirect costs on the health care
system. Defensive medicine that is caused by unlimited and unpredictable
liability awards not only increases patients’ risk but it also adds costs. The
leading study estimates that limiting unreasonable awards for non-economic
damages could reduce health care costs by 5-9% without adversely affecting
quality of care.?® This would save $60-108 billion in health care costs each year.
These savings would lower the cost of health i msurance and permit an additional
2.4-4.3 million Americans to obtain insurance.?

The costs of the runaway litigation system are paid by all Americans,
through higher premiums for health insurance (which reduces workers’ take
home pay if the insurance is provided by an employer), higher out-of-pocket
payments when they obtain care, and higher taxes.

The Federal Government--and thus every taxpayer who pays federal
income and payroll taxes--also pays for health care, in a number of ways. It
provides direct care, for instance, to members of the armed forces, veterans, and
patients served by the Indian Health Service. It provides funding for the
Medicare and Medicaid programs. it funds Community Health Centers. It also
provides assistance, through the tax system, for workers who obtain insurance
through their employment. The direct cost of malpractice coverage and the
indirect cost of defensive medicine increases the amount the Federal
Government must p 3y through these various channels, it is estimated, by $28.6-
47.5 billion per year.™ If reasonable limits were placed on non-economic
damages to reduce defensive medicine, it would reduce the amount of taxpayers
money the Federal Government spends by $25.3-44.3 billion per year.®' This is
a very significant amount. It would more than fund a prescription drug benefit for
Medicare beneficiaries and help uninsured Americans obtain coverage through a
refundable health credit.?
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The Increasingly Unpredictable, Costly, and Slow
Litigation System is Responsible

Insurance premiums are largely determined by the expensive litigation
system. The malpractice insurance system and the litigation system are
inexorably linked. The litigation system is expensive, but, at the same time, it is
slow and provides little benefit to patients who are injured by medical error. lIts
application is unpredictable, largely random, and standardless. It is traumatic for
all involved.

Most victims of medical error do not file a claim--one comprehensive study
found that oniy 1.53% of those who were injured by medical negligence even
filed a claim.*® Most claims--57-70%--result in no payment to the patient.>*
When a patient does decide to go into the litigation system, only a very small
number recover anything. One study found that only 8-13% of cases filed went
to trial; and only 1.2-1.9% resulted in a decision for the plaintiff.*®

Although most cases do not actually go to trial, it costs a significant
amount of money to defend each claim--an average of $24,669.* The most
dramatic cost, however, is the cost of the few cases that result in huge jury
awards. Even though few cases result in these awards, they encourage lawyers
and plaintiffs in the hope that they can win this litigation lottery, and they
influence every settlement that is entered into.

A large proportion of these awards is not to compensate injured patients
for their economic loss—such as wage loss, health care costs, and replacing
services the injured patient can longer perform (such as child care). Instead,
much of the judgment (in some cases, particularly the largest judgments,
perhaps 50% or more} is for non-economic damages. Awarded on top of
compensation for the injured patient’s actual economic loss, non-economic
damages are said to be compensation for intangible losses, such as pain and
suffering, loss of consortium, hedonic (loss of the enjoyment of life) damages,
and various other theories that are imaginatively created by lawyers to increase
the amount awarded.

Non-economic damages are an effort to compensate a plaintiff with money
for what are in reality non-monetary considerations. The theories on which these
awards are made however, are entirely subjective and without any standards. As
one scholar has observed: “The perceived problem of pain and suffering awards
is not simply the amount of money expended, but also the erratic nature of the
process by which the size of the awards is determined. Juries are simply told to
apply their ‘enlightened conscience’ in selecting a monetary figure they consider
to be fair.”®
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Unless a state has adopted limitations on non-economic damages, the
system gives juries a blank check to award huge damages based on sympathy,
attractiveness of the plaintiff, and the plaintiff's socio-economic status (educated,
attractive patients recover more than others).*

The cost of these awards for non-economic damages is paid by all other
Americans through higher health care costs, higher health insurance premiums,
higher taxes, reduced access to quality care, and threats to quality of care. The
system permits a few plaintiffs and their lawyers to impose what is in effect a tax
on the rest of the country to reward a very small number of patients who happen
to win the litigation lottery. it is not a democratic process.

The number of mega-verdicts is increasing rapidly. The average award
rose 76% from 1996-1999.%° The median award in 1999 was $800,000, a 6.7%
increase over the 1998 figure of $750,000; and between 1999 and 2000, median
malpractice awards increased nearly 43%.*' Specific physician specialties have
seen disproportionate increases, especially those who deliver babies. In the
small proportion of cases where damages were awarded, the median award in
cases involving obstetricians and gynecologists jumped 43% in one year, from
$700,000 in 1999 to $1,000,000 in 2000.*?

The number of million dollar plus awards has increased dramatically in
recent years. In the period 1994-1996, 34% of all verdicts that specified
damages assessed awards of $1 million or more. This increased by 50% in four
years; in 1999-2000, 52% of all awards were in excess of $1 million.*® There
have been 21 verdicts of $9 million or more in Mississippi since 1995--one of
$100,000,000.* Before 1995 there had been no awards in excess of
$9,000,000. ®

These mega-awards for non-economic damages have occurred (as would
be expected) in states that do not have limitations on the amounts that can be
recovered, as shown in Table 1.
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e 3006000 1 1908

Kentucky $ 13,000,000 1998
Mississippi $100,000,000 2002
Nevada $ 6,000,000 2001

5,400,000 2001
4,600,000 2001
North Carolina $ 23,500,000 1997
4,500,000 2001
8,100,000 2001

Pennsylvania $100,000,000 1999
Washington $ 3,790,000 1998

Source: ASPE Review of Media Reports from The
Advocate, Las Vegas Review, North Carolina Lawyers
Weekly, and other select sources.

Mirroring the increase in jury awards, settlement payments have steadily
risen over the last two decades. The average payment per gaid claim increased
from approximately $110,000 in 1987 to $250,000 in 1999.*° Defense expenses
per paid claim increased by $24,000 over the same period.*’

The winning lottery ticket in litigation, however, is not as attractive as it
may seem at first blush. A plaintiff who wins a judgment must pay the lawyer 30-
40% of it, and sometimes even more. Lawyers, therefore, have an interest in
finding the most attractive case. They develop a portfolio of cases and have an
incentive to gamble on a big “win.” If only one results in a huge verdict, they
have had a good payday. Thus, they have incentives to pursue cases to the end
in the hope of winning the lottery, even when their client would be satisfied by a
settlement that would make them whole economically. The result of the
contingency fee arrangement is that lawyers have few incentives to take on the
more difficult cases or those of less attractive patients.

One prominent personal injury trial lawyer explained the secret of his
success: “The appearance of the plaintiff [is] number one in attempting to
evaluate a lawsuit because | think that a good healthy-appearing type, one who
would be likeable and one that the jury is going to want to do something for, can
make your case worth double at ieast for what it would be otherwise and a bad-
appearing plaintiff could make the case worth perhaps half..."*®

For most injured patients, therefore, the litigation process, while offering
the remote chance of a jackpot judgment, provides little real benefit, even for
those who file claims and pursue them. Even successful claimants do not
recover anythmg on average until five years after the injury, longer if the case
goes to trial *®
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The friction generated by operating the system takes most of the money.
When doctors and hospitals buy insurance (sometimes they are required to buy
coverage that provides more “protection” than the total amount of their assets), it
is intended to compensate victims of malpractice for their loss. However, only
28% of what they pay for insurance coverage actually goes to patients; 72% is
spent on legal, administrative, and related costs.*® Less than half of the money
that does go back to injured patients is used to compensate the patient for
economic loss that is not compensated from other sources--the purpose of a
compensation system.”! More than half of the amount the plaintiff receives
duplicates other sources of compensation the patient may have (such as health
insurance) and goes for subjective, non-economic damages (a large part of
which, moreover, actually goes to the plaintiff's lawyer).

The malpractice system does not accurately identify negligence, deter bad
conduct, or provide justice. The results it obtains are unpredictable, even
random. The same study that found that only 1.53% of patients who were injured
by medical error filed a claim also found, on the flip side, that most events for
which claims were filed did not constitute negligence.’® Other studies show the
same random results.®® “The evidence is growing that there is a poor correlation
between ir;i'uries caused by negligent medical treatment and malpractice
litigation.”

Not surprisingly, most people involved in health care delivery on a day-to-
day basis believe that the system does not accurately reflect the realities of
health care or correctly identify malpractice. A recent survey indicated that 83%
of physicians and 72% of hosgital administrators do not believe the system
achieves a reasonable result.”

With this randomness, the litigation system cannot be expected to deter
error or set meaningful standards of care. That this is, in fact, the case is
evidenced by the IOM's estimate that as many as 98,000 people die each year
from medical error.® If so, the system is failing not only to compensate patients
fairly, but even more importantly to ensure quality care.

Yet our current system forces injured patients to sue their doctors in order
to obtain compensation and forces both patients and doctors to go through what
is a traumatic process for all. Patients must wait years for recovery (if they ever
win any). Doctors are subject to minute scrutiny of actions they took, often years
before, and their actions are judged on the basis of hindsight and perhaps even
on the basis of changed medical standards. The process consumes the time and
energy of the doctor that could better be spent in patient care. It is essentially
punitive in nature, yet random. Rather than helping doctors do better, it causes
them to engage in defensive medicine. it is a process that benefits no one
except those who live off it--trial lawyers, both those who represent plaintiffs and
those who represent defendants.
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Insurance Premiums are Rising Rapidly

The cost of the excesses of the litigation system shows up in the cost of
malpractice insurance coverage. Premiums have increased rapidly over the past
several years. Experts believe we are seeing just the tip of what will happen this
year and next. Rates have escalated rapidly for doctors who practice internal
medicine, general surgery, and obstetrics/gynecology (see Table 2 below). The
average increases ranged from 11% to 17% in 2000, were abaut 10% in 2001,
but are accelerating rapidly thls year. A recent special report revealed that rate
increases are averaging 20%.°

Qg -NN: }}5 H"Julyﬂ200rl i _f’é
Internlsts 10% 22%
General Surgeons 10% 21%
Obstetricians/ 9% 19%
Gynecologisis

SOURCE: Medical Liability Monitor, 2001

However, these increases have varied widely across states, and some
states have experienced increases of 30-75%, although there is no evidence that
patient care had worsened. As seen in Table 3, a major contributing factor to the
most enormous increases in liability premiums has been rapidly growing awards
for non-economic damages in states that have not reformed their litigation
system to put reasonable standards on these awards.

L

Qf T

! iR sei I
Nevada 30%
Mississippi 30-40%
North Carolina 50%
Pennsylvania 40%
Virginia 75%
Florida 30%
Ohio 30%
linois Qver 30%

Source: Survey of PIAA companies, July 2002 and ASPE
Review of Articles, 2000-2002.

Among the states with the highest average medical malpractice msurance
premiums are Florida, llinois, Ohio, Nevada, New York, and West Virginia.*®
These states have not reformed their litigation systems as others have.
(Florida’'s caps apply only in limited circumstances, New York has prevented
insurers from raising rates, and accordingly it is expected that substantial
increases will be needed in 2003.) The comparison of the rates in these states
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with those in California, which has reformed its litigation system, is shown in
Table 4 below.

UT gy “m‘mw B
SR

i T “h"SJQOOn‘ illlhh i 1[!; Internists ]

$143K-203K $63K-159K $27K-51K__ |
Michigan $87K-124K $67K-94K $18K-40K
Hiinois $89K-110K $50K-70K $16K-28K
Ohio $58K-95K $33K-60K $11K-16K
Nevada $60K-95K $32K-57K $OK-$16K
New York $34K-115K $19K-63K $6K-22K
West Virginia $63K-85K $44K-56K $8K-16K
California $23K-72K $14K-42K $4K-15K

Source: Medical Liability Monitor's “Trends in 2001 Rates for Physicians’
Medical Professional Liability Insurance,” Vol. 25, No. 10, October 2001.

The effect of these premiums on what patients must pay for care can be
seen from an example involving obstetrical care. The vast majority of awards
against obstetricians involve poor outcomes at childbirth. As a result, payouts for
poor infant outcomes account for the bulk of obstetricians’ insurance costs. If an
obstetrician delivers 100 babies per year (which is roughly the national average)
and the malpractice premium is $200,000 annually (as it is in Florida), each
mother (or the government or her employer who provides her health insurance)
must pay approximately $2,000 merely to pay her share of her obstetrician's
liability insurance. If a physician delivers 50 babies per year, the cost for
malpractice premiums per baby is twice as high, about $4,000. It is not
surprising that expectant mothers are finding their doctors have left states that
support litigation systems imposing these costs.

In addition to premium increases for physicians, nursing home malpractice
costs are rising rapidly because of dramatic increases in both the number of
tawsuits and the size of awards. Nursing homes are a new target of the litigation
system. Between 1995 and 2001, the national average of insurance costs
increased from $240 per occupied skilled nursing bed per year to $2,360. From
1990 to 2001, the average size of claims tripled, and the number of claims
increased from 3.6 to 11 per 1,000 beds.*®

These costs vary widely across states, again in relation to whether a state
has implemented reforms that improve the predictability of the Iegal system.
Florida ($11,000) had one of the highest per bed costs in 2001.® Nursmg homes
in MISSISSlppI have been faced with increases as great as 900% in the past two
years. 1 It has been recently reported that “nearly all companies that used to
write nursing home liability [insurance] are getting out of the business.”® Since
the costs of nursing home care are mainly paid by Medicaid and Medicare, these
increased costs are borne by taxpayers, and consume resources that could
otherwise be used to expand health (or other) programs.
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Insurers are Leaving The Market

The litigation crisis is affecting patients’ ability to get care not only because
many doctors find the increased premiums unaffordable but also because liability
insurance is increasingly difficult to obtain at any price, particularly in non-reform
states. Demonstrating and exacerbating the problem, several major carriers
have stopped selling malpractice insurance.

e St. Paul Companies, which was the largest malpractice carrier in the United
States, covering 9% of doctors, announced in December 2001 that it would
no longer offer coverage to any doctor in the country.®

o MIXX pulled out of every state; it will reorganize and sell only in New Jersey.

o PHICO and Frontier Insurance Group have also left the medical malpractice
market.®* ¢°

» Doctors Insurance Reciprocal stopped writing group specialty coverage at
the beginning 2002.%°

States that had not enacted meaningful reforms (such as Nevada,
Georgia, Oregon, Mississippi, Chio, Pennsylvania, and Washington) were
particularly affected 57 Fifteen insurers have left the Mississippi market in the
past five years.®

States with Realistic Limits on Non-Economic Damages
Are Faring Better

The insurance crisis is less acute in states that have reformed their
litigation systems. States with limits of $250,000 or $350,000 on non-economic
damages have average combined highest premium increases of 12-15%,
compared to 44% in states without caps on non-economic damages, as shown in
Table 5.
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[ <1$260,00 i ; Iskl‘,,,,[,,‘hll llistates without Capsill lfi’ }tm' TR
California 20% Arkansas 18%
Indiana 15% Connecticut 50%
Montana 21% Georgia 32%
Utah 5% Nevada 35%
New Jersey 24%
Oregon 56%
Pennsylvania 7%
Washington 55%
Ohio 60%
West Virginia 30%
AVERAGE 16% 44%
rl:\N"‘l“,'St'ate’éi;wlttha‘ 38 1<$350,000 1111 _ W .hOUtha_ES. AT
California 20% Arkansas 18% .
Hawaii 0% Connecticut 50% T
Indiana 15% Georgia 32% -«
Michigan 39% Nevada 35% &
Montana 21% New Jersey 24% =
New Mexico 13% Oregon 56% S
North Dakota 0% Pennsylvania 77% e
South Dakota 0% Washington 55%
Utah 5% Ohio 60%
Wisconsin 5% West Virginia 30%
AVERAGE 12% AVERAGE 44%
SOURCE: Medical Liability Monitor, 2001. Percentages represent the
combined average of the highest premium increases for OB/GYNSs, Internists,
and General Surgeons among select states, 2000-2001. Average highest
premium increase is derived from the highest potential premium increase
among internal medicine, general surgery or obstetrics/gynecology specialists
in that state during 2001. These combined averages are not weighied.

As Table 6 below shows, there is a substantial difference in the level of
medical malpractice premiums in states with meaningful caps, such as California,
Wisconsin, Montana, Utah and Hawaii, and states without meaningful caps.
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]
1

it lﬁiiﬁml? T
| |Ecenpmicil
amages i
State Wide Data
Wisconsin $350,000 $5,000 $6,000
Montana $250,000 5,300 7,000
Utah $250,000 5,800 5,900
Hawaii $350,000 6,800 6,800
Connecticut No cap 6,200 15,800
Washington No cap 7,100 9,000
Metropolitan Area Data
California (Los Angeles area) $250,000 $7,900 $13,000
Pennsylvania (Urban Philadelphia area) No cap 10,700 11,800
Nevada (Las Vegas area) No cap 11,600 15,800
{llinois (Chicagoland area) No cap 16,500 28,100
Florida (Miami and Ft. Lauderdale areas)” No cap 17,600 50,700
TGENERAL SURGEONS! .1 !1 | L TR A
State Wide Data
Wisconsin (state wide) $350,000 $16,000 $17.500
Bﬂonta(ma (statg vs)/ide gggoogg ;3,ggg 37288
tah (state wide 0,0 6, g,
Hawaii {state wide) $350,000 24,500 24,500
Connecticut (state wide) No cap 26,200 45,800
Washington (state wide) No cap 20,100 32,600
Metropolitan Area Data
California (Los Angeles area) $250,000 $23,700 $42,200
Pennsylvania (Urban Philadelphia area) No cap 31,500 35,800
Nevada (Las Vegas area) No cap 40,300 56,900
{llinois (Chicagoland area) No cap 50,000 70,200
Florida (Miami and Fi. Lauderdale areas)” No cap 63,200 126,600
TOBSTETRICIANS/GYNECOLOGISTS ! i~ Rt 1 PP bz
State Wide Data
Wisconsin (state wide) $350,000 $23,800 $27,500
Montana (state wide $250,000 36,000 38,600
Hawaii (state wide) $350,000 40,900 40,900
Utah {state wide) $250,000 44,300 44,300
Connecticut (state wide) No cap 45,400 64,800
Washington {state wide) No cap 34,100 59,300
Metropolitan Area Data
California (Los Angeles area) $250,000 $46,900 $57,700
Pennsylvania {(Urban Philadelphia area) No cap 45,900 66,300
Nevada (Las Vegas area) No cap 71,100 94,800
illinois (Chicagoland area) No cap 72,500 110,100
Florida (Miami and Ft. Lauderdale areas)” No cap 108,000 208,900

October 9, 2001.

or the defendant refuses to arbitrate.

Source: Medical Liability Monitor, Vol. 26, No. 10, October 2001 Shook, Hardy, Bacon, L.L.P.,

* Florida imposes caps of $250,000-350,000 unless neither party demands binding arbitration
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In the early 1970s, California faced an access crisis like that facing many
states now and threatening others. With bi-partisan support, including leadership
from then Governor Jerry Brown and now Congressman Henry Waxman, then
chairman of the Assembly’s Select Committee on Medical Malpractice, California
enacted comprehensive changes to make its medical liability system more
predictable and rational. The Medical Injury Compensation Reform Act of 1975
(MICRA) made a number of reforms, including:

» Placing a $250,000 limit on non-economic damages while continuing
unlimited compensation for economic damages.

* Shortening the time in which lawsuits could be brought to three years (thus
ensuring that memories would still be fresh and providing some assurance
to doctors that they would not be sued years after an event that they may
well have forgotten).

» Providing for pericdic payment of damages to ensure the money is available
to the patient in the future.

California has more than 25 years of experience with this reform. It has
been a success. Doctors are not leaving California. Insurance premiums have
risen much more slowly than in the rest of the country without any effect on the
quality of care received by residents of California. Insurance premiums in
California have risen by 167% over this period while those in the rest of the
country have increased 505%.%° This has saved California residents billions of
dollars in health care costs and saved federal taxpayers billions of dollars in the
Medicare and Medicaid programs.
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SOURCE: NAIC Profitability Study, 2000.

The President’s Framework for Improving the Medical
Liability System

Federal and state action is needed to address the impact of the medical
liability crisis on health care costs and the quality of care.

Achieving a Fair, Predictable, and Timely Medical Liability Process

As years of experience in many states have proven, reasonable limits on
the amount of non-economic damages that are awarded significantly restrain
increases in the cost of malpractice premiums. These reforms improve the
predictability of the medical liability system, reducing incentives for filing frivolous
suits and for prolonged litigation. Greater predictability and more timely
resolution of cases means patients who are injured can get fair compensation
more quickly. They also reduce health care costs, enabling Americans to get
more from their health care spending and enabling federal health programs to
provide more relief. They improve access to care, by making insurance more
affordable and available. They also improve the quality of health care, by
avoiding unnecessary “defensive” treatments and enabling doctors to spend
significantly more time focusing on patient care. Congress needs to enact
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legislation that would give all Americans the benefit of these reforms, eliminate
the excesses of the litigation system, and protect patients’ ability to get care.

The President supports federal reforms in medical liability law that would

implement these proven steps for improving our health care system:

improve the ability of all patients who are injured by negligence to get
quicker, unlimited compensation for their “economic losses,” including the
loss of the ability to provide valuable unpaid services like care for children or
a parent.

Ensure that recoveries for non-economic damages could not exceed a
reasonable amount ($250,000).

Reserve punitive damages for cases that justify them--where there is clear
and convincing proof that the defendant acted with malicious intent or
deliberately failed to avoid unnecessary injury to the patient--and avoid
unreasonable awards (anything in excess of the greater of two times
economic damages or $250,000).

Provide for payment of a judgment over time rather than in one lump sum--
and thus ensure that the money is there for the injured patient when
needed.

Ensure that old cases cannot be brought years after an event when medical
standards may have changed or witnesses’ memories have faded, by
providing that a case may not be brought more than three years following
the date or injury or one year after the claimant discovers or, with
reasonable diligence, should have discovered the injury.

Informing the jury if a plaintiff also has another source of payment for the
injury, such as health insurance.

Provide that defendants pay any judgment in proportion to their fault, not on
the basis of how deep their pockets are.

The success of the states that have adopted reforms like these shows that

malpractice premiums could be reduced by 34% by adopting these reforms.”
The savings to the Federal Government resulting from reduced malpractice
premiums would be $4 billion.”"

Legislation such as H.R. 4600--a bill introduced by Congressman Jim

Greenwood with almost 100 bipartisan cosponsors--is now pending in Congress.
Enactment of this legislation with improvements to ensure that its meaningful
standards will apply nationally, will be a significant step toward the goals of
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affordable, high-quality health care for all Americans, and a fair and predictable
liability system for compensating injured patients.

In addition, there are other promising approaches for compensating
patients injured by negligence fairly and without requiring them to go through fuli-
scale, time-consuming, and expensive litigation. Just as states like California
have demonstrated the effectiveness of litigation reforms, they should also adopt
and evaluate the impact of alternatives to litigation.

Early Offers is one innovative approach.”® This would provide a new set
of balanced incentives to encourage doctors to make offers, quickly after an
injury, to compensate the patient for economic loss, and for patients to accept. It
would make it possible for injured patients to receive fair compensation quickly,
and over time if any further losses are incurred, without having to enter into the
litigation fray. Because doctors and hospitals would have an incentive to discover
adverse events quickly in order to make a qualifying offer, it would lead to prompt
identification of quality problems. The money that otherwise would be spent in
conducting litigation would be recycled so that more patients get additional
recovery, more quickly, with savings left over to the benefit of all Americans. It
may also be possible to implement an administrative form of Early Offers as an
option for care provided under federal health programs.

A second innovative approach involves strengthening medical review
boards. Boards with special expertise in the technical intricacies of health care
can streamline the fact-gathering and hearing process, make decisions more
accurately, and provide compensation more quickly and predictably than the
current litigation process. As with Early Offers, incentives are necessary for
patients and health care providers to submit cases to the boards and to accept
their decisions.

The Administration intends to work with states on developing and
implementing these alternatives to litigation, so that injured patients can be fairly
compensated quickly and without the trauma and expense that litigation entails.

Encouraging Improvements in Health Care Quality and Patient Safety
Through Litigation Reform

The best protection for patients can be provided by medical professionals,
not lawyers. High quality care that achieves the best possible patient outcomes
makes litigation unnecessary. The Administration is already taking many steps
to improve quality of care.
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The ability of Americans to work with their doctors to choose and control

their own health care is an important ingredient of quality. The people who are
most affected by the quality of care--patients and their families--should be the
ones deciding how they obtain their health care. To do so, they need helpful
information.

The Administration is undertaking a number of activities to promote quality

by increasing and improving the information available to patients, and taking
other steps to make the system safer and better. Some specific activities include:

Developing the Consumer Assessment of Health Plans Survey (CAHPS)
that provides information on consumers' descriptive ratings of health plans
as well as evaluative ratings of care.

Providing quality information about nursing homes on the Internet to enable
families to make comparisons and informed judgments.

Examining how information technology, such as decision support systems
embedded in clinicians’ personal digital assistants (PDAs), can improve safe
patient care.

Promoting the introduction and use of bar coding for dispensing prescription
drugs to reduce errors.

Developing voluntary standards necessary to make the creation of an
electronic health care record possible; this would make a patient’'s medical
records available across different care sites, and to the patient.

Examining mode! disease management programs that can improve the
quality of care for people with asthma and diabetes.

Developing computer software that hospitals can use to identify quality
problems, assisting in quality improvement activities.

Developing a program called “Put Prevention into Practice” in order to
assure that evidence-based recommendations for clinical prevention are
actually translated into improved delivery of services.

The Administration will work to expand these efforts, to give patients and

their doctors the information they need to make informed and appropriate
medical decisions, while protecting the confidentiality of sensitive information
from inappropriate uses.

One of the key ingredients to reducing errors is optimizing doctors’

inherent ethical imperative to improve patients’ health care. We must do a better
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job of helping them and other experts to identify problems before they result in
injury and to develop better ways of providing care.

Researchers have found that most errors are system failures, rather than
individual faults. Doctors could do their job correctly, and most errors would still
occur. In addition, since human error inevitably occurs, built-in systems should
automatically prevent, detect and/or correct errors before they occur. Continuous
quality improvement processes, which have been effective in many other “high-
risk” sectors, focus on finding ways to design work processes so that better
results and fewer errors can be achieved. This requires measurement and
analysis of the ways health care is provided, and the results of care for patients.
By encouraging the experts to work both inside their own organization and with
outside groups to share information on how medical errors or “near misses”
occur and ways to prevent them, health care organizations have begun to
develop tools to prevent injury and increase knowledge of how errors occur.

Success in improving health care practices to prevent errors and deliver
high-quality care, however, requires a legal environment that encourages health
care professionals and organizations to work together to identify problems in
providing care, evaluate the causes, and use that information to improve care for
all patients.

A principal obstacle to taking these steps is the fear by doctors, hospitals,
and nurses that reports on adverse events and efforts to improve care will be
subject to discovery in lawsuits. As several distinguished physicians recently
wrote, “for reasons that include liability issues and a medical culture that has
discouraged open discussion of mistakes, the power of individual case
presentation, so important in the physician’s clinical medicine education, has not
been harnessed to educate providers about medical errors."”

A number of states have enacted peer review statutes that protect the
confidentiality of information reported to hospitals and other health care entities.
States that have such laws have found that they improve reporting of adverse
events, thereby facilitating efforts to identify problems and improve quality. These
protections do not take away from the ability of plaintiffs to succeed in lawsuits:
all of the medical information currently available to pursue a lawsuit is still
available.

Confidentiality protections provided by law for specific activities also have
proven successful in identifying problems and reducing medical errors:

« The National Nosocomial Infections Surveillance System, operated by the
Centers for Disease Control, receives voluntary reports from hospitals on
hospital-acquired infections. It has reduced these infections by 34%. The
system works because federal law assures participating hospitals that
information supplied by them will be kept confidential.
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» MedWatch is a voluntary Medical Products Reporting System operated by
the Food and Drug Administration. Adverse events conceming medical
devices and drugs may be reported to it to identify problem areas. Names
of the reporting doctors and hospitals, and the name of patients involved,
are not releasable under the Federal Freedom of Information Act.

e The Department of Veterans Affairs maintains a Patient Safety Reporting
System to learn about issues related to patient safety. To encourage
reporting, federal law provides that reports relating to new safety ideas,
close calls, or unexpected serious injury are confidential and privileged.
This is based on the successful system operated by the National
Aeronautics and Space Administration for aviation safety reporting.

» New York State operates the New York Patient Occurrence Reporting and
Tracking System. Adverse events are reported to it. New York State law
prevents disclosure of reports under the state's freedom of information law.

The IOM report “To Err is Human" noted that while many of the legal
protections developed by states have promise, many current state peer review
statutes do not go far enough. For example, these laws typically apply only to a
single institution and do not reflect the systemic nature of health care as it is now
provided. They do not provide a way to obtain data from various providers at one
time and to compare results. Many states, moreover, do not have any peer
review statutes at all. The IOM, therefore, recommended legislation to ensure
that peer review proceedings and reports remain confidential.”

The President believes that new, good-faith efforts to improve the quality
and safety of health care should be protected and encouraged, not penalized by
new lawsuits. In his speech in Milwaukee on February 11, President Bush urged
Congress to do something about this problem by enacting legislation that will
give health professionals the confidence necessary to expand their reporting of
problems in the health care system.

Following the President’s request, and with assistance from the
Administration, legislation was introduced in both Houses of Congress that would
provide protection from discovery in lawsuits for reports made to Patient Safety
Organizations and for their collaborative efforts to improve care. A tri-partisan
Bill that reflects the President’s goals, sponsored by Senators Jeffords, Breaux,
Frist, and Gregg, has been introduced in the Senate (S. 2590). Chairwoman
Johnson and others have introduced a similar Bill in the House (H.R. 4889).
Enactment of this legislation will ensure that patient safety and quality reports are
given the protection they deserve. Information developed or used as part of
Patient Safety Organizations’ activities would be protected, and would not be
available for trial lawyers to exploit in order to find new opportunities for litigation.
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The assurance of confidentiality is a proven approach to increase
reporting by doctors, nurses, and other health care providers. With more
information, quality experts will be better able to identify probiems and
recommend improvements in a proactive way. Rather than reacting to an
avoidable injury or quality problem after it occurs, without benefit of careful and
systematic review, medical professionals will be able to find system weaknesses
and fix them before a patient is injured. Passage of the legislation will improve
the quality of health care.
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Abstract

Lawsuits against nursing homes are a relatively recent
phenomenon. Despite a growing sense of alarm among policy-
makers, little is known about their scale, dynamics, or
outcomes. To describe these characteristics at the national
level, we conducted a web-based survey of attorneys from across
the country who bring and defend this litigation. Respondents
and their firms were involved, respectively, in 4,677 and 8,256
claims in 2001, over half of which were in Florida and Texas.
Our data show that the costs of nursing home litigation are
substantial on an aggregate and per-claim basis, especially in
states where the litigation is most prevalent. These findings
elevate concerns about nursing home gquality of care, and they
also indicate that litigation diverts substantial resources from

resident care which may actually fuel quality problems.
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Lawsuits against nursing homes are a new feature on the

health law landscape. The legal system’s traditional response
to concerns about the quality of long-term care has been
regulation, rendering nursing homes among the most highly
regulated entities in American health care.! Although these laws
generally preserve private rights to sue, the conventional
wisdom is that the elderly face access problems in civil
litigation.2 This view holds that the elderly are not attractive
clients to plaintiffs’ attorneys, because the damages (and fees)

recoverable for their injuries are relatively small due to the

(800) 666-1917

lack of associated economic losses.®

For reasons that are not clear, this situation began to
change dramatically through the 1990s.! Nursing home litigation
is now widely recognized as one of the fastest growing areas of
health care litigation. 1In several states, most notably
Florida, claims rates and nursing homes’ liability insurance
premiums have soared.> State statutes that set forth residents’

rights, and permit third parties to bring lawsuits on behalf of
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residents for viclations of those rights, appear to have

provided a legal basis for many of these claims.® Citing
concerns about the financial viability of long-term care
facilities, the Florida legislature recently enacted sweeping
reforms designed to stem the volume and cost of nursing home

lawsuits.’ Other states have passed similar measures.®
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Despite a growing sense of alarm among policy-makers about
lawsuits against nursing homes, little is known about their
scale, dynamics, or outcomes. Previocus studies of this
litigation have focused primarily on the experience of nursing
homes and insurers in Florida.?® We surveyed a national sample of
plaintiff and defense attorneys who practice in the area of
nursing home litigation about the details of the claims they
steward, including litigant characteristics and the volume,
type, and outcomes of claims. We were particularly interested in
what such descriptive statistics may imply about the
relationship between litigation and quality of care in this

sector.

STUDY METHODS
Survey Sample

To identify plaintiff and defense éttorneys who devote a
substantial amount of time to nursing home litigation, we
searched the Martindale-Hubbell legal directory, which is freely
accessible on the internet.®® Martindale-Hubbell is the
standard national guide to lawyers and law firms, and has been
used as a reference tool in previous studies of litigation
practice. It provides a free basic listing for any individual
who has been admitted to a state bar and lists approximately 90%

of attorneys in private practice in the United States, including
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contact information, individual and firm details, and areas of
legal practice.'

We selected all attorneys who listed “nursing home” or
“long-term care” law among their practice areas. We limited

2 The final sample

selections to one attorney per firm.
consisted of 464 attorneys from 43 states (Exhibit 1). More
than one-third of the sample came from Florida (22%) or Texas
(15%), states that together account for approximately 10% of
nursing home residents nationwide. California, which accounts

for approximately 7% of nursing home residents nationwide, had

the next largest representation of attorneys (5%).

Survey Content and Administration

Using a web-based survey instrument, we elicited
information from attorneys about their nursing home litigation
practices, including volume, compensatory value, and outcomes of
claims they handled. & “claim” was defined as a formal demand
for compensation made orally or in writing, whether or not it
involved a formal lawsuit.!? The survey contained questions
about the injuries alleged and the characteristics of plaintiffs
and defendants.

We also asked about “primary initiators” of claims, defined
as the person who took the most responsibility for taking the

steps necessary to bring the claim, whether or not that person
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was the injured party or the named plaintiff. In addition, we
sought respondents’ opinions about litigation trends over the
past five years. A draft version of the instrument was pre-
tested on a small sample of plaintiff and defense attorneys, as
well as several academicians with relevant expertise.

We administered the survey in November 2001 by sending
emails containing an internet link to a secure study website.
To maximize response, we conducted intensive emaill and telephone
follow-up over the subsequent two months. Survey participation

was voluntary and uncompensated.®’

Analysis

Descriptive statistics relating to the proportion of claims
were weighted by the number of claims in which individual
respondents were involved. We calculated natiocnal aggregates
(practice, caseload, alleged injuries and claims disposition) as
well as state-specific statistics for Florida and Texas because
of their dominance in both the sample and respondent
populations. We tested for statistically significant
differences (t-tests) 1n alleged injuries and claims disposition
by separately comparing Florida and Texas with naticnal averages
(exclusive of the comparator state). Finally, to investigate

the potential for reporting bias, we tested for statistically
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significant differences (t-tests) in practice, caseload, and

disposition data across attorney type (plaintiff/defense).

STuDY RESULTS
Attorney Respondents

We received responses from 278 attorneys in 37 states, a
response rate of 60%. Florida and Texas were home to the
practices of 23% (n=63) and 16% (44) of respondents,

5

respectively.1 California, the next most heavily represented

state, accounted for 5% (14) of respondents.

(800) 666-1917

Based on their client profile, we classified 61% (170) of
respondents as plaintiff attorneys and 36% (100) as defense
attorneys.'® The vast majority (91%) acted exclusively for one
side. Eight attorneys could not be classified due to an even

split in their practices or missing data.

Practice and Caseload Characteristics

Exhibit 2 summarizes respondents’ practice and caseload

¢
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characteristics. Respondents reported personally handling a

total of 4,677 nursing home claims in the 12 months prior to the

survey. Respondents’ firms were involved in 8,256 claims, more

than half of which were in Florida (40%) and Texas (21%).
Defense attorneys, on average, practiced at larger firms

(54 vs. 5 attorneys per firm), devoted more of their personal
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practice to nursing home litigation (41% vs. 32%), and were
inveclved in more nursing home claims on an annual basis than
plaintiff attorneys, especially at the firm level (50 vs. 19
claims). The total number of claims personally handled by
plaintiff (2,327 claims) and defense (2,247 claims) attorneys
were similar, but the firm level aggregates differed (3,172 and

4,971 claims, respectively).

Types of Claims

State statutes (49%) and common law causes of action (36%)
figured prominently as the primary legal bases of claims
nationwide, although these bases varied across states. For
instance, most claims in Florida (83%) relied on the nursing
home residents’ rights statute in that state as the primary
basis of the claim.!” Attorneys in other states, including
Arkansas, Georgia, Kentucky, Louisiana, Maine, Ohio, and Texas
cited residents’ rights statutes, but less frequently than their
counterparts in Florida.

Recognizing that claims may allege multiple injuries, more
than half (52%) of claims nationwide involved deaths (Exhibit
2). The next most frequent harms alleged were pressure
ulcers/bed sores (49%), dehydration/weight loss (34%), and
emoticnal distress (32%). The leading injury types in Florida

and Texas were similar to those at the naticnal level, with
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three exceptions. In Texas, the proportions of claims that
alleged death and pressure ulcers/bedsores were significantly
higher than the national average; in Florida, the proportion of
claims that alleged falls was significantly higher than the

national average.

Resident & Plaintiff Characteristics

Children of nursing home residents were the primary
initiators of the majority (64%) of claims, followed by
residents’ spouses (22%) and residents themselves (8%) (Exhibit
4). A large proportion of the litigation involved chronic, long
stay nursing home residents. Claimants also were commonly
Medicaid beneficilaries and individuals with dementia or
Alzheimer’s disease. Fewer claims involved individuals in
nursing homes for post-acute care and individuals under the age
of 65.

Virtually all claims (99%) named the nursing home itself as
a defendant. Other professional staff were also frequent
targets of the litigation. Nursing home administrators were
named in 28% of claims. Nearly one in five claims named
physicians, and approximately the same proportion named nurses.
However, the proportion of claims in which professicnal staff

members were sued varied considerably across states. For
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example, physicians were named as defendants in 8% of Florida

claims and 24% of Texas claims.

Disposition of Clains

Attorneys reported that approximately 8% of claims reached
trial, and that nearly one half (46%) of these resulted in
verdicts for the plaintiff (Exhibit 5). The trial rate was
significantly lower among Florida claims (2%). Plaintiff
attorneys reported higher trial rates on average than their
defense counterparts, although the difference was not
statistically significant. With respect to trial outcomes, on
the other hand, the divergence was statistically significant:
plaintiff attorneys estimated winning 61% of trials, compared to
defense attorneys’ estimate of 32% for plaintiff wins.

Bmong claims resclved out of court, 88% involved
compensation payment to the plaintiff; this is nearly three
times the rate of payment typically observed among medical
malpractice claims (33%). There was much closer agreement among
attorneys about this figure, with no statistically significant
variation between plaintiff (90%) and defense (85%) attorneys.

Finally, the average recovery amount among paid claims—
whether resolved in or out of court—was approximately $406,000
per claim, nearly twice the size of compensation in a typical
medical malpractice claim ($207,000). Average recovery amounts
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in Florida ($464,000) and Texas ($553,000) were higher than the
national average ($311,000, exclusive of Florida and Texas).
Plaintiff attorneys nationwide reported a higher level of
payment ($432,000) than defense attorneys ($384,000), but they
agreed that approximately 17% of payments included punitive
damages. In Texas, punitive damages were significantly more
common than they were elsewhere in the country, forming part of

the compensation package in 30% of paid claims.

Litigation Trends

Attorneys reported substantial increases over the last 5
years in both the number of nursing home claims they handled and
the average size of recoveries. On a 5-point Likert scale
(1=decreased substantially; 3=stayed about the same; 5=increased
substantially), the average score for trends in claims volume
was 4.2, with approximately one half of all respondents
selecting the highest possible response category. With respect
to damages payments, the average score was 4.0, and just over
40% of attorneys selected the highest possible response
category. Despite the much higher volume and cost of claims in
Florida and Texas, attorneys in these states reported rates of

increase that were slightly lower than the national average.
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DISCUSSION
Scale of the Litigation

This study provides new evidence about the dimensions of
nursing home litigation in the United States. The attorneys we
surveyed were personally involved in litigating nearly 4,700
claims in the preceding 12 months. Their firms handled

approximately 8,300 claims. Respondents’ individual case

histories suggest that 85% of these claims would mages :}

a W—%@m =
The implications of these data in terms of the volume and §

cost of nursing home litigation are staggering. Using the é,
conservative assumption that plaintiff and defense attorneys who 5
responded to our survey represent opposite sides of the same %
n

disputes, their firms were involved in litigating claims in 2001 %
estimated to be worth approximately $1.4 billion. If non- = %
>

respondents had similar litigation experiences to respondents, %
%)

our data imply compensation payments of $2.3 billion to g
plaintiffs nationwide, with claims in Florida and Texas igi
accounting for $1.1 billion and $654 million, respectively. ‘qﬁ

These figures should be interpreted as a type of “unfunded
liability,” rather than as strictly annualized estimates of
litigation costs. Because of the time lag associated with
resolution of claims, a portion of the reported claims would

have closed in 2001; the rest will close in future years (and,
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of course, be joined along the way by new claims). Nonetheless,
to put the estimated worth of the open claims we analyzed in
context, they represent 2.5% of the $92 billion spent on nursing
home care nationwide in 2000 (60% of which came from Medicaid

and Medicare).18

In Florida and Texas, they represent 23% and
15%, respectively, of annual nursing home expenditures in those
states.

Several previous studies have attempted to measure the
volume and costs of nursing home litigation in Florida. Using
survey data from 442 facilities and detailed claims information
from one county, researchers at the University of South Florida
and the University of Florida estimated 1,723 open claims
statewide in 2001 and an average out-of-court settlement amount
of $462,000.'° These are remarkably close to our Florida
estimates of 1,651 claims and $464,000, respectively.

A survey of facilities conducted by the Florida for-profit
nursing home association estimated 1,621 open claims statewide
worth approximately $970 million, a cost figure slightly lower

than our extrapolation of $1.1 billion for the state.?

Direct
comparison of our results to those of a two other surveys

sponsored by the for-profit nursing home industry, one focused
on Florida and one at the national level, are difficult because

of methodological discrepancies.?’ However, the main estimates

are broadly consistent.
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Growth and Dynamics of the Litigation

Besides highlighting its scale, our results indicate that
nursing home litigation is a new and growing industry. The
average respondent had practiced law for 17 years but had been
involved in nursing home litigation for only 8 years, suggesting
a mobilization of attorneys into this area in the mid-1990s.
There was also a strong consensus among survey respondents from
nearly every state about its substantial growth over the past 5
years. Among states with a significant representation in the
study sample, attorneys from Arkansas, Georgia, Louisiana, and
Oklahoma reported increases in both claims volume and average
recovery amounts that were considerably higher than Florida,
Texas, and the national average, highlighting these
geographically-proximate states as emerging strongholds.

Several features of the litigation are distinctive. First,
residents’ children are the prime movers behind more than 60% of
claims, a logical result given the high proportion of claims

N e
involving death and the prevalence of cognitive impairments
among residents for whom claims were filed. Second, the average
payment rate of 85% is remarkably high by civil litigation

standards. It is nearly triple the average rate observed in

medical malpractice litigation nationwide.
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Third, average payments are large relative to medical
malpractice and other types of personal injury litigation, a
striking result given the absence of wage losses and financial
dependents in a typical nursing home claim. The high rate of
punitive damages, particularly in Texas, and the proportion of
claims reportedly involving death would certainly buoy recovery
amounts.?® Fourth, nearly half of all nursing home claims
involved wrongful death and/or pressure ulcers/bedsores; smaller
proportions alleged dehydration/weight loss, improper use of
restraints, and falls. These findings are consistent with
previous analyses of litigation against Florida nursing homes
and with key problems identified in a recent review of the

nursing home quality literature.??

The Litigation and Quality Debate Revisited

The factors driving the recent trends in nursing home
litigation are unclear. Public discussion often centers on two
competing drivers: trial attorneys, who seek to maximize their
incomes; and consumers, who are responding to unacceptable care
in nursing homes and potential failures of regulatory oversight
in this sector. Such polarized explanations must be situated in
the context of the broader, ongoing debate about the

relationship between litigation and quality.?
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Consumer advocates and the plaintiffs’ bar have long argued
that lawsuits are essential to ensuring high quality care. Yet,
providers and defense attorneys state, with some empirical
justification, that lawsuits are haphazard, do little to improve
quality, and impose significant financial burdens. 1In the
nursing home sector, the battle lines are very sharply drawn.
Proponents of litigation can point to plentiful reports of
substandard care as substantiating the need for the deterrent
influence of tort law.?’® Nonetheless, critics counter that, in a
system that 1s already fiscally strained, litigation diverts
scarce resources that could be used to address such problems
away from resident care.

What do our findings add to this important ongoing debate?
The large body of litigation we detected elevates existing
concerns about the current standard of care in nursing homes
across the country, as does the high rate of claim payments. *°
However, several important caveats are appropriate.

First, considerations other than fault, such as the costs
of running litigation, the risk of large awards, and the empathy
jurors may have for particular types of plaintiffs, influence
the decisions insurers, defense attorneys, and defendants make
about whether to pay claims. Second, available guality
indicators, such as On-Line Survey, Certification, and Reporting

(OSCAR) deficiencies and staffing levels, do not flag Florida
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and Texas, in the aggregate, as performing markedly worse than

other states.27

Similarly, an in-depth, facility-level study of
claims in one Florida county found no relationship between OSCAR
deficiencies (including citations for insufficient staffing) and

lawsuits.?®

Third, the recent rise in nursing home litigation
does not appear to track any clearly documented, general
deterioration of quality in this sector. On the contrary,
although substantial problems are known to exist, the health
services literature has painted a cautiocusly optimistic picture
about quality improvement over the last two decades.?® 0Of
course, at least part of a discrepancy between litigation and
guality trends is likely due to plaintiff attorneys gaining
ground on a reservolr of substandard care,

Regardless of the extent to which nursing home litigation
effectively highlights and provides redress for problems with
care, its sheer scale raises policy concerns about its net
impact on quality. This is particularly true in Florida and
Texas, where significant portions of nursing hcome resources are
being channeled toward litigation. Many litigants may need and
deserve the compensation that such litigation provides.
However, liability insurance premiums and payments may create a
“death spiral” if their fiscal impact on defendant facilities
feeds further quality problems and increases the probability of

future lawsuits.
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Representatives of the nursing home industry claim that the
costs of litigation threaten the already tenuous financial
solvency of many facilities.®® There is also reasonable evidence
of volatility in liability insurance markets across the country,
especially Florida.! Premiums for nursing home coverage in
Florida were eight times higher than the national average, and
several of the largest carriers have terminated this product
line altogether.32 Before the Florida legislature mandated
coverage in January 2002, approximately one in five nursing

facilities in the state were operating uninsured.*

Study Limitations

One limitation of our study is that attorneys would be
expected to bring their professional biases to bear on survey
questions. They also may have had problems recalling and
estimating specific details of thelr cases, such as average
payment amounts. Our survey does not validate their reports,
nor does it capture the perceptions of nursing home residents
and their families, nursing home providers, liability insurance
companies, or policymakers. Another limitatieon is that cur cost
and volume extrapolations involve generalizing respondents’
experiences for non-respondents; the latter’s practice profile
may have been systematically different, particularly if

plaintiff and defense attorneys had different response rates.

i
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We cannot directly compare these response rates because we had
no basis, independent of survey response data, for classifying
practice orientation.

Nonetheless, several considerations bolster our estimates.
First, a crude check of response rates within attorney types is
firm size: average firm size for respondents and the full study
sample are 23 and 26 attorneys, respectively. Since average
firm size for plaintiff and defense attorneys differs
considerably (5 attorneys per firm for plaintiffs vs. 54
attorneys per firm for defense), this suggests that non-response
may not be markedly different for plaintiff and defense
attorneys. Second, breakdowns of the main results by attorney
type show fairly good internal consistency.>* Third, our
findings and extrapolations are very consistent with other
Florida studies that relied on different data sources.

On the other hand, a few study design features suggest that
total claims are higher than our extrapolations. Attorneys who
did not list relevant practice expertise in Martindale-Hubbell
were excluded from the sample. 1In addition, our cost estimates
are tied only to compensation, omitting the costs of defense
attorneys, the judicial system, and the non-monetary or
uninsurable costs (e.g. litigants’ time) associated with

lawsuits. Similarly, the costs of any reactive measures to the
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threat of litigation that did not cost-effectively improve the

guality of care would not be included in our estimates.

CONCLUSION AND POLICY IMPLICATIONS

Our findings about the rates and outcomes of nursing home
litigation highlight persistent questions about quality of care
in this sector. We can only speculate about the mix of salutary
and damaging effects on care generated by the body of claims we
identified, since we did not measure litigation performance

directly——in particular, the extent to which the litigation

(800) 666-1917

reliably tracks negligence, deters substandard care, and
compensates worthy residents. Yet, the overall scale of the
litigation is extremely sobering. 1In high volume litigation
states, the diversion of substantial resources currently
required to defend and pay nursing home lawsuits is likely to
have an independent, negative impact on gquality.

How can policy-makers respond? One response is to enact

tort reform of the kind recently attempted in Florida and
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currently being considered by other state legislatures. The

goal of such reforms is to stabilize the nursing home and
liability insurance markets without eliminating the incentives
litigation may provide to deliver high quality care. Yet,
fiercely competing political interests make these reforms

difficult to advance. 1In particular, the main stakeholders in
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tort reform debates have sharply divergent opinions about the
wisdom of caps on damages awards and attorney fees, the two most
prominent reform measures.

BAn alternative approach to curbing litigation rates—one
that is more attractive in theory—is to rely on redoubled
guality improvement and assurance efforts to remove the basis of
lawsuits. In contrast to tort reforms, whose litigation-
reducing capacities have been documented, the impact of a
quality-oriented approach to litigation is less certain.>® Its
effectiveness clearly hinges on both the extent to which quality
gains can be realized and the extent to which litigation rates
will then respond to such gains. There are considerable
uncertainties associated with each of these elements.?*

But perhaps the greatest obstacle to the qguality
improvement approach is that increased staffing ratios and other
favored strategies call for substantial investments, a difficult

sell in the current fiscal climate.’’

The recent, government-led
Nursing Home Quality Initiative is a comparatively inexpensive
intervention, emphasizing access to information and its
potential to spur consumer empowerment and competition on
quality.?® Although it is too soon to evaluate the impact of
this particular effort, policymakers should include a broad

range of potential benefits when considering the affordability

of such interventions. Quite apart from the ability of these
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investments to improve nursing home residents’ gquality of care
and quality of life, their potential to reduce the number and
severity of lawsuits should be an important consideration in

evaluating their cost-effectiveness.
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ExHIBIT 1: SAMPLE OVERVIEW AND CONTEXT

Florida Texas National

Population

Population Age 75+° 1,355,421 929,924 l6, 600,767

Nursing Home Residents® 69,122 87,299 1,490,155

Nursing Home Residents per 1,000 age 75+ 51.0 23:9 89.8
Attorneys

Nursing Home Lawyers in Sample 103 70 464

Nursing Home Lawyers per 1,000 Nursing

Home Residents 1.5 0.8 it

*United States Bureau of the Census. Available at http://www.census.gov.
Accessed in February 2002.

PAmerican Health Care Association. Facts and Trends: The Nursing Facility
Sourcebook, 2001. Washington, D.C.: The American Health Care Association:
2001.
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EXHIBIT 2: PRACTICE AND CASELOAD CHARACTERISTICS OF ATTORNEYS CONDUCTING
NURSING HOME LITIGATION

Florida Texas National | Plaintiff® Defense?
{(n=63) (n=44) (n=278) {(n=170) {n=100)
Practice
Firm Size (mean) 15.4 34.6 2907 5.1 54.1
Nursing Home Litigation as Share 38.7% 36.0% 35.2% 31.7% 41.2%
of Practice (mean)
Caseload
Claims,® by Individual (mean) 25,0 18.8 16.8 1.3..7 22.5
Claims, by Firm (mean) 52.3 40.1 29.7 18.7 49.7
Total Claims, by Individual 1,576 827 4,677 2,327 2,247
Total Claims, by Firm 3,298 1,765 8,256 3, 172 4,971
Years in Practice (mean) 16.1 U7L2 16.9 16.8 17.1
Years Doing Nursing Home 9.0 8.5 8.0 7.4 9.2
Litigation (mean)

2 vplaintiff’ is defined as any attorney who reported practicing plaintiff work
more than 50 percent of the time; ‘Defense’ is defined as any attorney who
reported practicing defense work mcre than 50 percent of the time. ILawyers
who did not respond to this question or who indicated that their practice
broke out evenly were not classified as either plaintiff or defense.

A ¢laim is defined as a formal demand for compensation made orally or in
writing; it will often, but not necessarily, involve the formal filing of a
lawsuit. All claims volume statistics relate to claims reported as being
open in 2001.
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ExHIBIT 3: NURSING HOME LITIGATION BY TYPE OF ALLEGED INJURY?'P:c:d
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Alleged Injury

*Weighted by number of claims of individual respondent.

®Does not add to 100 percent because multiple injuries might be alleged in a
single claim,

° “Other” alleged injuries identified by respondents included assault/battery,
wandering/elopement, and inadequate care/supervision.

9The proportions of alleged injuries involving death and pressure ulcers or
bed sores are significantly higher in Texas than the national average
excluding Texas (p<0.01). The proportion of alleged injuries involving falls
is significantly higher in Florida than the national average excluding
Florida (p<0.01).
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ExHIBIT 4: LITIGANT CHARACTERISTICS

Resident Frequency Primary Percent of | Named Defendant Percent of
Characteristics  among Claims | Initiator Claims®® ClaimsP®

(1-5 scale)® of Claim
Chronic, long 4.4 Child of 62 5% Nursing 99.4%
stay nursing resident home/nursing
home residents home ownership
Medicaid 4.2 Spouse of 21.7% Administrator/ 28.2%
recipients resident Executive

‘Director
Individuals with 4.0 Nursing Ty Nurse 19.7%
dementia or home
Alzheimer’s resident
disease herself/him
self
Post-hospital, 2.6 Other 4.1% Physician 18.8%
short stay
residents
Individuals Aged 1.9 Corporate 2.6% Nurse aide T.2%
<65 years guardian
Other 3.0%

agcores are averages on a b-point Likert scale with 1 indicating “very rare”
and 5 indicating “very common.”
"Weighted by number of claims of individual respondent.
°primary initiatcr of claim category adds to 100%; named defense party does

not.
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EXHIBIT 5: DISPOSITION OF CLAIMS®

National
Florida Taxas National | malpractice | Plaintiff Defense
data®
Process
Percent to Mediation 92.0%¢ 83.1%° 74.6% —= 72.2% 77.3%
Percent to Arbitration 1.8% 0.6%° 2.3% s 2.0% 2.5%
Percent to Trial 2.4%° 9.7% 7.9% 5.3% 9.4% 6.3%
Outcomes
Percent Trial Verdicts 44.3% 43.7% 46.2% 30.1% 61.43%  31.6%%
for Plaintiff
Percent Out of Court
Settlements with 91.7%°¢ 89.1% 87.8% 33.1% 90.0% 85.3%
Plaintiff Compensation
Damages
Average Recovery Amount | $464,300 $552,700 $406,000 $207,000 $436,000 $384, 000
Percent of Recoveries
Including Punitive 12.9% 30.3%9 17.5% e 17.6% 16.9%
Damages M~
>
*Weighted by number of claims of respondent. @
"Data from medical malpractice claims closed between 1993 and 1999 are =
presented for comparative purposes. They come from a database of 45,100 =)
claims from 19 insurers operating in 27 states, including Florida and Texas. 3
‘p<0.01. State comparisons are to national average, excluding that state. -
Plaintiff estimate compared to defense estimate. .
%p<0.05. State comparisons are to national average, excluding that state. 8
Plaintiff estimate compared to defense estimate. =
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Institutional Elder Abuse
A Litigation Trend Physicians Need to Know

Observing a significant rise in elder abuse and
dependent adult litigation during 1999 and 2000,
NORCAL evaluated elder abuse case trends, taking
into account the social, statutory and regulatory
forces that generate these claims. This Claims Rx
introduces elder abuse litigation trends, explores
the physician’s role in potential litigation, pre-
sents data on the NORCAL elder abuse cases and
offers risk management strategies for appropriately
approaching care of this unique patient
population.

Litigation Trends

Several factors contribute to the rise in elder
abuse/nursing home litigation:

W increased activity of various state and
federal oversight agencies who have
produced regulations to protect the
rights of elderly and dependent adult
inpatients;

M incentives for financial recovery by
plaintiffs; and

W public mistrust of nursing home care.

NORCAL Elder and Dependent
Adult Abuse Claims Study

NORCAL studied the characteristics of its claims
experience in elder and dependent care, primarily
through responses to questionnaires submitted by
Claim's department supervisors, Fifty cases of
elder and dependent care abuse, all from
California, were identified. Forty-six of the cases
involved elder adults, while the remaining four
involved dependent adults. The information and
data generated will help both physicians who
treat elderly patients and those who serve as med-
ical directors for SNFs to decrease their liability.

Document 77-2 Filed 01/08/14 Page 25 of 101
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These factors are set against the backdrop of an
aging population and the perception that baby
boomers do not have the time or financial
resources to hire help to care for aging relatives
at home.

Effect of Statutory and Regulatory
Requirements

Historically, litigation of elder abuse cases has
been limited. Plaintiff attorneys have not always
been willing to accept medical malpractice cases
involving elder claimants in which recovery for
economic damages has been minimal and general
damages have been arguably reduced by the age
of the patients and their overall medical condi-
tion. However, the enactment of laws such as
California’s Elder Abuse and Dependent Adult
Civil Protection Act (California Welfare and
Institutions Code §15600 et seq.),! which essen-
tially specifies the standard of care to which
nursing homes are held, have significantly
changed the litigation climate in favor of plain-
tiff attorneys. The requirements under this
statute, as well as those from other state and fed-
eral guidelines, have provided plaintiffs in

continued on page 2...

Closed Case Dispositions

Roughly half of the 50 cases are now closed, 13 of
these due to dismissals, eight cases were settled
and three resulted in defense verdicts. No plain-
tiff verdicts have been rendered against NORCAL
defendants so far.

Of the eight cases that settled, six involved sub-
standard care. The other two cases involved
physicians who were poor witnesses. Two physi-
cians requested settlement. Settlements by

continued on page 6...
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continued from page 1.

California with a blueprint for establishing
breaches of care and proving neglect and/or abuse.

Federal regulations under The Omnibus Budget
Reform Act (OBRA) also provide an extensive
recitation of standards that MediCare/MediCaid
funded institutions must meet in order to main-
tain funding eligibility.2

While some skilled nursing facilities (SNFs)

may fail to comply with these mandates either
through indifference or neglect, the sheer volume
of regulations virtually guarantees that even a
fully-funded, fully-staffed and well-intentioned
facility could fall short of compliance in a number
of areas.

Financial Recovery as an Incentive
for Plaintiffs

In states where there are limitations or caps on
non-economic damages, such as California, the
caps may no longer apply. Because the caps apply
only to allegations of medical negligence, some
allegations in these cases are not subject to limita-
tions. For example, decisions in California elder
abuse cases have generally broadened the scope of
recovery making them more appealing to plaintiff
attorneys. Therefore in California, the $250,000
cap on pain and suffering does not apply in many
instances.

Public Mistrust of Nursing Homes

With increasing advocacy by organizations dedi-
cated to defending the rights of nursing home
patients, a tremendous amount of media attention
has been focused on reporting hotror stories gen-
erated by abuse and neglect of elderly victims
confined to holding pens. It is not uncommon to
hear people express a belief that they would rather
die than have to live the remainder of their lives
in a nursing home. Plaintiff attorneys specializing
in these cases take full advantage of these precon-
ceptions and can be virtually assured of a sympa-
thetic jury in almost any venue.

The Physician’s Role in Elder
Care and Elder Abuse Cases

Lawsuits for medical negligence against physicians
who treat elders and dependent adults must
include allegations of substandard care. Although
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the standard of care for physicians is set by the
medical community in which they practice, state
and federal regulations governing nursing homes
are becoming a more important player in elder
care lawsuits.

Treating Physician

Liability Risks Due to Communication
Gaps Between Physician and Nursing
Stafr :

Treating physicians should be aware of nursing
home care scenarios that invite communication
gaps and thus compromise patient well-being.?
Physician visits may only occur every 30 days,
thus reducing the number of face-to-face en-
counters between physicians and nurses, and
physicians and patients. Nursing staff often con-
tact physicians who provide orders so that the
nursing staff may formulate care plans and pro-
vide care. This usually occurs by phone or fax.
This mode of communication requires clear
instructions and clear documentation to ensure
accuracy and safety.

If more serious conditions that are normally
treated in acute care settings develop at the nurs-
ing home, the nurse may be responsible for
reporting on the patient’s condition and carrying
out a complex set of physician orders before a
physician has even seen the patient. In addition,
because fulfillment of state and federal regulations
are the facility’s responsibility, nurses may feel
pressured to reformulate physician orders in order
to comply with those regulations. In scenarios
such as these, nurses and physicians need to com-
municate extremely well to ensure a prompt and
appropriate response that ensures patient safety
and minirmizes liability and regulatory problems.

Other Factors That Increase Risk—
Punitive Damages

Even if a treating physician has provided appro-
priate and acceptable treatment—which includes
telephone consultation, and up to 30 days
between patient visits {unless an emergency
occurs)—it is important to note that, in the eyes
of a lay jury, the negative preconceptions that
apply to a nursing home may also overflow onto
the treating physician. This is even more likely if
the facts of the case are particularly tragic.

The most burdensome and unpleasant possibility

continued on page 5...
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continued from page 3...

for the treating physician relative to elder abuse
litigation is the potential exposure to punitive
damage claims. Under California law, exemplary
or punitive damages cannot be covered by insur-
ance. In other states such as Rhode Island where
no such law exists, malpractice carriers usually
exclude payment of these exemplary or punitive
damages. In either case, any award would poten-
tially subject a physician's personal assets to
exposure. In NORCAL's evaluation of elder abuse
cases, punitive damages were allowed in 46% of
the cases. This is a significant number when
viewed in the context of traditional medical mal-
practice litigation, in which punitive damages are
awarded in less than 1% of cases.

Physician as Medical Director

Advisor to the Facility’s Administrators
Generally speaking, the medical director has no
direct administrative role in running the SNF. Far
the most part, the medical director acts as an
advisor to the administrator or director of nursing
services. Most contracts between physicians and
nursing facilities for medical director services
contain indemnity clauses that protect the doctor
when performing such administrative duties.
Medical directors should contact their professional
liability insurance carriers to determine if there

is a need for Director's and Officer's (D&O)
coverage.

Responsibility for Medical Care

Even though the facility is responsible for ensur-
ing that physician orders conform to state and
federal regulations, it is the responsibility of the
medical director to be familiar with the regula-
tions that govern the facility. A physician in the
capacity of medical director should be aware of
the following key components of this position.8.9
The medical director is responsible for:
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W ensuring that all residents receive ade-
quate medical care. As such, the
medical director may be cailed upon
to provide treatment if the attending
or covering physician is not available,

B ensuring OBRA compliance of all
physician services and orders.

B overseeing the facility's overall quality
of care. This function is usually fulfilled
by attending various quality assurance
meetings, and by reviewing policies
and procedures and incident reports.

Conclusion

Although the number of elder abuse cases report-
ed to NORCAL appeared to decline in 2000, this
litigation represents an increasingly lucrative field
for plaintiff attorneys. Litigation is facilitated by
statutory and regulatory requirements for elder
care and facility administration, statutory provi-
sions that allow extraordinary financial recovery
for plaintiffs, and a negative public perception of
nursing homes. Further, the continued aging of
the U.S. population places large burdens on
health care resources and SNFs, which are not
only vulnerable to increased regulation, but
decreased funding. Physicians working with
nursing homes in treatment or administrative
capacities have become targets in these cases, as
state and federal regulations governing nursing
homes set the standard of care, rather than the
community standard by which physician care is
usually judged.

It is clear that health care professionals involved
in both patient care and facility administration
must maintain an awareness of these trends and
implement sound strategies that not only provide
quality care to elders, but demonstrate that care
was coordinated and documented appropriately
among caregivers. Bl




continued from page 1...

co-defendants in 11 cases totaled $2.8 million,
which underscores the trend toward settlement
by nursing homes in cases they perceive as impos-
sible to win.

incident/Claims Reporting Years

Thirty-six of the 46 elder abuse incidents
examined in our study occurred between1997 and
1999, paralleling the increased focus on elder care
and abuse issues in legislatures and regulatory
bodies discussed earlier in this article. Since 1996,
there has been one dependent adult case per year,
for a total of four. All cases were reported in 1999
and 2000.

Only eight policyholders were sued in their capac-
ities as medical directors; however, the allegations
apainst all of them were due to their role as treat-
ing physicians, and involved medical negligence,
not medical director shortcomings.

Media Coverage

Seven of the 50 cases received media coverage.
Most of the local coverage occurred in
Sacramento (CA) newspapers. The patient in one
Sacramento case appeared on a national news
show as an advocate against nursing home abuse.
Angther Sacramento case involved a police inves-
tigation into manslaughter charges and the arrest
of the SNF owners for unauthorized use of the
decedent’s credit cards. A San Diego trial judge
permitted television coverage of one of the cases.

Although there was no analysis in our study

of the role that media coverage played in the
decision to settle a case, it remains a significant
consideration in NORCAL's ongoing evaluation
of these types of claims.

Outcomes, Events or Conditions
Associated with Elder Abuse Allegations

Despite the limited size and scope of the study, it
is possible to identify certain outcomes, events or
conditions that are associated with elder abuse
allegations. Heightened awareness of the condi-
tions associated with elder abuse allegations can
help focus quality assurance and risk manage-
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ment efforts, thereby enhancing patient safety
and reducing liability. The presence of one of the
following outcomes, events or conditions should

continued on page 7.,
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continued from page 6...

also signal the need for effective communication
between the physician and the patient and/or
family about the diagnosis, treatment, and prog-
nosis in order to prevent misunderstandings and
misperceptions:

B Death

Decubitus ulcers

Falis

Hip fractures

Adverse reactions to medications

Cardiopulmonary arrest (especially failure
to resuscitate without a Do Not
Resuscitate (DNR) order)

Most Prevalent Allegations in NORCAL
Elder Abuse Claims

Failure to respond to a critical situation
Medication error

Fall and negligent management of result-
ing hip fracture (Typically, the fall invoived
inadequate supervision by the SNF staff
and the physician was implicated as pro-
viding inadequate or improper follow-up.)

Improper treatment of infection, particu-
larly & urinary tract infection or a
decubitus ulcer, (Generally speaking, the
treating physician was accused of a failure
to appreciate the significance of the infec-
tious process of the severity of pressure
sores. Most of the cases, which came to
suit, uitimately resulted in the patient’s
death.)

While these conditions and outcomes are com-
mon in elderly patient populations in acute care
facilities, they take on a different significance in
the nursing home. Elderly patients are usually
placed in nursing homes for more routine, long-
term maintenance, which the patient or the
patient’s family is unable to provide in the home.
Placement in a SNF as opposed to a hospital may
lead to the belief that patients are not really sick,
and to feelings of guilt, especially if the patient
preferred to stay at home. Patients and families
may have more difficulty accepting outcomes
such as death, a fall resulting in a fracture, or a
decubitus ulcer as well as their resulting feelings.
These outcomes provide a fertile ground for law-
suits, W
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Special thanks to Charles Lyde of NORCAL's Claims
departraent for contributing to this article,
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An Overview: The Insurance Crisis For
Long Term Care Facilities: Where To Go Next?

By
Ira M. Gottlieb

[Editor's Note: Ira M. Gottlieb is a Senior Associate in the law firm of McCarter & English, LLP. The
law firm of McCarter & English, LLP specializes in — among other things — insurance coverage issues
and litigation. Mr. Gottlieb represents policyholders ranging from fortune 50 corporations to individuals
in a wide array of commercial and insurance matters. He lectures on a variety of topics concerning
insurance coverage issues. Responses o this commentary are welcome. Copyright 2002 by the author.]

introduction

Obtaining affordable liability insurance policies for long-term care facilities (Skilled Nursing Fa-
cilities, or “SNFs”) was once an easy task to accomplish. In the past the market place for such
insurance was marked by its sleepiness and by the simplicity of the basic information needed to
write coverage for multiple perils at SNFs. But today, those times are a distant memory for the
long-term care industry. The industry is confronted by a variety of convergent economic factors,
not the least of which is the inability to obtain suitable insurance at affordable rates, which threaten
its financial well being right to the very core of its existence. With the rising tide of baby boomers
heading for age sixty-five starting in 2010, and with estimates that there are nearly 2,000,000
people aiready residing in almost 15,000 nursing homes today — not to mention the assisted
living facility population — the industry’s financial well-being must be secured. This means, in
part, getting a grip on the tail of the insurance tiger that is threatening the industry so that future
risks can be controlled and affordably transferred to insurance mechanisms.

.In today’s insurance market premiums have jumped from generally $100 per bed to approxi-
mately $800 to $1000 per bed, depending on the size and location of a facility. In the past, it was
not uncommon to obtain policies with limits of liability of $1 million per claim (or otcurrence)
and $3 million in the aggregate, but now even at increased rates, such limits, if available, will
apply to both errors and omissions (professional liability) and general liability together. The
effect is a dilution of actua! limits. It has also become more difficult for owners with multiple
facilities, or systems, to obtain separate per-location claim/occurrence limits and aggregates. To
make matters worse, the situation is aggravated by some carriers imposing lower policy limits of
liability, while requiring higher self-insured retentions, deductibles and adding sub-limits for cer-
tain occurrences such as molestation, abuse and employment related claims. A coincidental hardening
of both the errors and omissions market compounds this situation for health care professionals
(¢.g., medical malpractice insurance for physicians) as well as a similar toughening of the prop-
erty and casualty market place. The net effect is that facilities are paying more, but getting much
less bang for their buck and far less in real coverage.

A. The Problem Today

What caused insurance premiums to skyrocket? There is no one universal answer to this ques-
tion. Certainly the enactment of elder abuse statutes in a number of States and the incredible
surge of lawsuits against facilities, followed by breath taking verdicts, are major causes, but other
factors are also at work. Reimbursement cut-backs and other funding constraints affecting qual-
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ity of care, as well as historic problems at poorly maintained facilities, stepped-up federal and
state agency inspections and new legal claims have also contributed to the industry-wide prob-
lem. Although risk analysis is a keystone of the insurance industry, carriers previously failed to
fully anticipate these risks, and are now either completely pulling out of the market, or over-
compensating by charging enormous premiums. The pendulum has swung from one extreme to
the other, thus causing a crisis in the industry and resulting in some extreme cases in smaller
facilities going bare (i.e., running the risk of operating without any insurance whatsoever), or
worse closing their doors, while leaving others searching for creative solutions to minimize risks,
liabilities and insurance costs.

B. Risks Faclilities Face

In the past, facilities faced some of the same types of claims they face today; however, in the
absence of elder abuse laws (enacted in part as a result of the poor practices of some), these
claims received less attention and were not the subject of astronomical verdicts. Such claims
included common place falls, elopements and quality of care issues arising from such ailments as
decubitus skin ulcers. Today, not only do facilities face many more claims, but the claims they
face are much more varied. In addition to actions based on eider abuse statutes, claims range
from quality of care issues to employee relations to allegations of deceptive business practices.
For example, some recent lawsuits involve claims of wrongful death; physician liability; medica-
tion errors; improper nutrition; misappropriation of resident property; deceptive advertising; abuse
and neglect of residents, including molestation; negligent supervision and hiring all of which are
being asserted against facilities and their principals and employees. Indeed, some cases are not
only filed against long term care facilities, but are also directed against their principals, officers
and sometimes their directors. In such instances, a wide range of insurance coverage is impli-
cated (e.g., insurance for professional errors and omissjons, employment related practices and the
fiduciary responsibilities of officers and directors).

C. Risk Management And Reduction

As in the past, solid risk management, proactive and competent employee in-service training,
as wells as records control and accurate data input, can reduce incidents and possibly lead to
deficiency free surveys, thus making a facility a better insurance risk. A facility should have
an experienced risk manager, together with a comprehensive employee training program, and a
plan in place that is stringently followed and enforced. Similarly, facilities must be mindful of
how they manage information for minimum data set reporting,. This wil! not only reduce inci-
dents and liability risks, but may also assist in avoiding unexpected and unintended injuries
and damages. Thus, as a consequence, when federal and state surveys occur, fewer, or at least
less serious, deficiencies may be cited. In turn this makes a facility overall a2 more attractive
risk when it comes time to obtain insurance coverage.

Careful attention to records and paper work is also essential to risk reduction, placement of in-
surance and, eventually, supporting claims for insurance coverage. There was a time when simple
forms could be completed to place insurance, or to submit claims. Today, insurance companies
that will still write coverage, require much more information before they will write a policy. For
example, carriers may request Joss runs for the last three to five years preceding an application
for insurance, they may request financial statements (or Medicaid cost reports) and they may
request copies of licenses and copies of previous federal and state survey reports. Thus, careful
risk management that leads to fewer losses and better surveys with fewer, or no deficiencies will
hopefully result in somewhat less expensive coverage.

In addition, proper records maintenance will be of great assistance when it comes time to submit
claims for coverage (See discussion below in Section E). As coverage tightens, facilities may find
carriers much more difficult to deal with on claims. Carriers will likely require far more docu-
mentation in support of claims, and may be more prone to citing policy exclusions to deny cov-
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erage. In such situations, good record keeping may prove to be a useful arsenal in combating a
carrier’s decision to decline a defense or deny coverage of a claim. In fact, careful presentation
of a well-documented claim may mean the difference between receiving insurance coverage and
its denial by a carrier.

D. Possible Steps For The Future

Simple risk reduction, better management of information and better claims handling practices
may ameliorate the problem of obtaining affordable coverage to some degree, but they are not
likely to cure the problem completely. More creative and innovative solutions must be contem-
plated, proposed and pursued. These solutions can range from simple measures to whole para-
digm shifts in the manner that insurance is placed, by whom it is offered and with regard to who
acts as an insurer of a long term care facility’s risks. Such solutions may come in at least the
following forms: legislation; cooperative efforts within the long term care industry; insurance
industry (carriers, brokers and agents) innovations; creation of other mechanisms for transference
of risks; and, simnple measures taken by facilities themselves to ensure that there are fewer risks
and perils. This last option may have the positive, and possibly unintended, result of boosting a
facility’s good-will and reputation and, in turn, a facility’s census, which may result in a greater
realization of economies of scale in the calculation of cost-based reimbursement rates by govern-
ment payors.

Although the long-term care industry is widely diverse in its make-up, and ranges from single
facility family-owned businesses to multi-state, multi-facility systems that are publicly held ven-
tures, the industry must find a way to pull together to address the causes of rising insurance costs
(some of these causes were mentioned above). The industry as a whole faces this problem, and
while some within the industry have the ability and resources to address the symptoms of the
problem (e.g., monumental premium increases), they will always be effected by the situation of
others because the causes of the problem are industry wide. Thus, the causes of the problem must
be addressed and not just its effects (e.g., withdrawal of carriers from certain markets or escalating
premiums). By banding together to eliminate, or at least to mitigate the causes, the net effect may
be a reduction in liabilities and associated costs, which in turn may lead to relatively more afford-
able insurance coverage. Even, if the industry cannot effectively coalesce on solving these prob-
lems, Jeaders must emerge and come forward to solve these problems for the good of all.

There are a variety of possible actions that might be fruitful in mitigating the impact of the
current shortage and high cost of insurance. Indeed, there is no one single thing that will operate
as a fix-all for this problem. This article will not discuss possibie risk management and data
management solutions, although they aré an important part of any overall solution. The follow-
ing list is intended to provide some overall examples of areas where other efforts might yield
positive results. Some of these suggestions involve complicated legal, insurance and financing
issues that should be thoroughly explored with competent professionals taking into account par-
ticular situations, before efforts are undertaken.

Legislative Reforms

There are already a number of efforts underway to persuade
State legislators to enact new legislation, or amend existing
laws, capping long term care facilities’ liabilities. These ef-
forts should be continued and should similarly ensure that
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