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Pursuant to rules 8.252 and 8.520(g) of the California Rules of
Court and Evidence Code section 452 subidivisions ( ¢) and (h),
amicus curiae Division of Labor Standards Enforcement moves for
judicial notice of the documents attached hereto as Exhibits A through
K, identified below, offered in support of its brief in support of
Appellants. Exhibits A through K are documents issued by the
Department of Industrial Relations (DIR) relating to the issues of
compensable travel time and transport of construction equipment.
These documents highlight the DIR’s longstanding positions on these
two issues. All exhibits, except Exhibit G (Public Works Manual),
were not previously presented to the District Court or Ninth Circuit
for this matter.

Judicial notice may be taken of “official acts of the ...
executive ... departments of ... any state...” (Evid. Code, §452, subd.
( ¢). Exhibits A through K all come within the scope of subdivision
(c). Furthermore, judicial notice may taken of “[f]acts and
propositions that are not reasonably subject to dispute and are capable
of immediate and accurate determination by resort to sources or
reasonably indisputable accuracy.” (Evid. Code, §452, subd. (h).)
Exhibits A through K are available under a Public Records Act
request and thus not reasonably subject to dispute and are capable of
immediate and accurate determination.

Exhibit A is a DIR letter dated February 19, 1989, finding that
the transport of construction equipment from a storage/service yard
and throughout the project location is subject to the prevailing wage

law.



Exhibit B is a coverage determination in DIR Case No. 90-059
dated December 31, 1990, by DIR Director Ron Rinaldi, determining
that prevailing wages are required for employees of a contractor or
subcontractor for the delivery and removal of construction equipment
and miscellaneous materials because it is integral to the contractor’s
overall obligation while working on a public works site.

Exhibit C is a coverage determination in DIR Case No. 90-015
dated September 21, 1999, by DIR Director Stephen J. Smith,
determining that truck drivers employed by an onsite contractor must
be paid prevailing wages while hauling equipment and materials to
and from the public works sites.

Exhibit D is a coverage determination in DIR Case No. 2002-
034 dated July 18, 2002, determining that a subcontractor’s transport
of cast iron elements between a public works project site and the
contractor’s shop is integral to the execution of the public works
contract and must be paid the prevailing wage.

Exhibit E is a letter dated August 19, 2002, by DIR Acting
Director, Chuck Cake, explaining the DIR’s position on travel pay
between a contractor’s shop/yard and the public works project site.

Exhibit F is a final administrative decision of the DIR Director
under Labor Code section 1742, Kern Asphalt Paving & Sealing Co.,
Inc. (March 28, 2008), Case No. 04-0117-PWH, finding that a
contractor’s truck drivers hauling materials and supplies to the public
work site must be paid the prevailing wage and crew members
reporting to the contractor’s yard were also entitled to the prevailing

wage.



Exhibit G is the May 2018 Public Works Manual published by
the DIR’s Office of the Labor Commissioner.

Exhibit H is the Prevailing Wage Determination NC-23-63-1-
2012-1 for Operating Engineer (Heavy and Highway Work) issued on
August 22, 2012 by the DIR Director.

Exhibit I is the Prevailing Wage Determination NC-23-63-1-
2015-1 for Operating Engineer (Heavy and Highway Work) issued on
February 22, 2015 by the DIR Director. |

Exhibit J is the Travel and Subsistence Provision 23-63-1 for
Operating Engineer (Heavy & Highway Work) published as part of
the Prevailing Wage Determination NC-23-63-1-2012-1 for Operating
Engineer (Heavy and Highway Work) issued on August 22, 2012 by
the DIR Director.

Exhibit K is the Travel and Subsistence Provision 23-63-1 for
Operating Engineer (Heavy & Highway Work) published as part of
the Prevailing Wage Determination NC-23-63-1-2015-1 for Operating
Engineer (Heavy and Highway Work) issued on February 22, 2015
for the DIR Director.

For the foregoing reasons, amicus curiae Division of Labor
Standards Enforcement respectfully requests the Court grant this

motion for judicial notice.
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KRISTIN GARCIA

LANCE GRUCELA
Attorneys for Amicus Curiae,
State of California, Department
of Industrial Relations,
Division of Labor Standards
Enforcement



DECLARATION OF MILES E. LOCKER

I, Miles E. Locker, declare as follows:

L.

I am an attorney duly licensed to practice law before the courts of
the State of California, am employed by the Division of Labor
Standards Enforcement, Department of Industrial Relations, State of
California. I have personal knowledge of the facts set forth herein,
and if called as a witness, I could and would competently testify

thereto.

. Attached hereto as Exhibit A is a true and correct copy of the DIR

letter dated February 19, 1989, regarding the Redwood Park Bypass

Project.

. Attached hereto as Exhibit B is a true and correct copy of the

coverage determination in DIR Case No. 90-059 dated December 31,
1990, by DIR Director Ron Rinaldi.

Attached hereto as Exhibit C is a true and correct copy of the
coverage determination in DIR Case No. 90-015 dated September
21, 1999, by DIR Director Stephen J. Smith.

Attached hereto as Exhibit D is a true and correct copy of the
coverage determination in DIR Case No. 2002-034 dated July 18,
2002.

Attached hereto as Exhibit E is a true and correct copy of the letter
dated August 19, 2002, by DIR Acting Director, Chuck Cake,
explaining the DIR’s position on travel pay.

Attached hereto as Exhibit F is a true and correct copy of the final
administrative decision of the DIR Director under Labor Code
section 1742, Kern Asphalt Paving & Sealing Co., Inc. (March 28,
2008), Case No. 04-0117-PWH.



8. Attached hereto as Exhibit G is a true and correct copy of the May
2018 Public Works Manual published by the DIR’s Office of the
Labor Commissioner.

9. Attached hereto as Exhibit H is a true and correct copy of the
Prevailing Wage Determination NC-23-63-1-2012-1 for Operating
Engineer (Heavy and Highway Work) issued on August 22, 2012 by
the DIR Director.

10. Attached hereto as Exhibit I is a true and correct copy of the
Prevailing Wage Determination NC-23-63-1-2015-1 for Operating
Engineer (Heavy and Highway Work) issued on February 22, 2015
by the DIR Director.

11. Attached hereto as Exhibit J is a true and correct copy of the Travel
and Subsistence Provision 23-63-1 for Operating Engineer (Heavy &
Highway Work) published as part of the Prevailing Wage
Determination NC-23-63-1-2012-1 for Operating Engineer (Heavy
and Highway Work) issued by August 22, 2012 by the DIR Director.

12. Attached hereto as Exhibit K is a true and correct copy of the Travel
and Subsistence Provision 23-63-1 for Operating Engineer (Heavy &
Highway Work) published as part of the Prevailing Wage
Determination NC-23-63-1-2015-1 for Operating Engineer (Heavy
and Highway Work) issued by February 22, 2015 by the DIR
Director.

I declare under penalty of perjury under the laws of the State of

California that the foregoing is true and correct.

Executed on this 10" day of January 2020, at San Francisco, California.

st g

MILES E. LOCKER




PROPOSED ORDER

Amicus curiae Division of Labor Standards Enforcement’s motion
for judicial notice is granted. The Court takes judicial notice of Exhibits A
and F attached to the motion.

Date:

Chief Justice of the
Supreme Court of California



PROOY OF SERVICE

I, MaryAnn Galapon, am employed in the State of California, County of San Francisco. I
am over the age of 18 years old and not a party to the within action. My business address is 455
Golden Gate Avenue, 9" Floor, San Francisco, California 94102.
On January 10, 2020, I served the foregoing document(s) described as:
1. AMICUS CURIAE DIVISION OF LABOR STANDARDS ENFORCEMENT’S
MOTION FOR JUDICIAL NOTICE
on the interested parties to this action by delivering a copy thereof in a sealed envelope at the
following addresses:

SEE ATTACHED SERVICE LIST

X (BY MAIL) I am readily familiar with the business practice for collection and processing
of correspondence for mailing with the United States Postal Service. This correspondence shall
be deposited with the United States Postal Service this same day in the ordinary course of
business at our office address in San Francisco, California. Service made pursuant to this
paragraph, upon motion of a party served, shall be presumed invalid if the postal cancellation
date of postage meter date on the envelope is more than one day after the date of deposit for

mailing contained in this affidavit.

P (STATE) I declare under penalty of perjury, under the laws of the State of California

that the above is true and correct.

I declare under penalty of perjury, under the laws of the State of California that the above

is true and correct and that this declaration was executed on January 10, 2020 at San Francisco,

W@up S

MaryAnn Galapon

Declarant

California.



SERVICE LIST

Leopoldo Pena Mendoza, et al. v. Fonseca McElroy Grinding, et al,

(S253574 | 17-15221)

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

The James R. Browning Courthouse

95 7™ Street

San Francisco, CA 91403

Tel: (415) 355-8000

Appellate Court
Case No.: 17-15221

Hon. William H. Orrick

District Judge

UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF CALIFORNIA

450 Golden Gate Avenue

San Francisco, CA 94102

Tel: (415) 522-2000

Trial Court
Case No.: 3:15-cv-05143-WHO

Hon. Xavier Becerra

Attorney General

California Department of Justice
P.O. Box 944255

Sacramento, CA 94244-2550
(Pursuant to CRC, Rule 8.548(f)(4)

Attorney General

Paul V. Simpson, Esq.

SIMPSON GARRITY & INNES, PC
601 Gateway Boulevard, Suite 950
South San Francisco, CA 94080
Email: psimpson@sgilaw.com

Attorneys for Defendant and
Respondents

Fonseca McElroy

Grinding Co., Inc. and
Granite Rock Company

Tomas E. Margain, Esq.

JUSTICE AT WORK LAW GROUP
84 West Santa Clara Street, Ste. 790
San Jose, California 95113

Tel: (408) 317-1100

E-mail: Tomas@jawlawaroup.com

Attorneys for Plaintiffs and
Appellants

Leopoldo Pena Mendoza, Elviz
Sanchez and Jose Armando Cortes

Stuart B. Esner, Esq.

Holly N. Boyer, Esq.

ESNER, CHANG & BOYER

234 East Colorado Boulevard, Ste. 975
Pasadena, California 91101

Tel: (626) 535-9860

E-mail: sesner@echappeal.com;
hboyer@ecbappeal.com

Attorneys for Plaintiffs and
Appellants

Leopoldo Pena Mendoza, Elviz
Sanchez and Jose Armando Cortes
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ADCRISS REAY TO:

P.O. BOX &3
SAMN FRANCISCO 94101

Feb. ,4‘ 1739 (415) s557-~1687

Mr. David Comb, President
Redwood Employers Association
106 Wikiup Drive

-Santa Rosa, CA 95403

Subject: Redwood Park Bypass Project

Dear Mr. Comb:

This is in response to.your letter dated December 20, 1988, in_
which you reguest this Department's guidance as to whether or

not the employees of Dutra Trucking are subject to the prevailing
_wage law while working on the above-referenced project.

Labor Code Section 1772 provzdns that workmen em970yed by "contrac-~
_ tors or subcontractors in the execution of any contract for public
i.c work are deemed to be employed upon public work.

Dutra,Trucklng is in effect a subcontractor on this project fulfill-
ing an integral part of the contractor's overall obligations.

The transport of construction equipment from a storage/service

yard and throughout the project location is clearly work subject

to the prevailing wage laws as this Department has consistently
enforced and applied them. The employees in question should receive
.the prevailing wage for the work they perform in this job, and
certified payroll records should be maintained and submitted as
required by the general contractor, under Labor Code Section 1776.

I trust this fully answers your inquiry. If£ I can be of further
assistance on this or any other publlc works. question, please
feel free to contact me.

Very truly yours,

James M. Robblns
Industrlal Relations Counsel IT

JMR/bmn
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December 31, 1990

Colleen Provost

Ham Bros.

P.0. Box 848
Lakesides, Ca. 92040

rz: Coverage determination for routine maintenance and repair of
equipment on a prevailing wage site and the hauling of equipment
and materials on and off a public works job site. (Our REF: No.90-
059) .

Dear Ms. Provost:

In response Fo your letter of October 5, 1990, your dquestions will
be answered in the order of your correspondence. The answer for
guestions one and two will be combined for simplicity.

Question 1 and 2: Routine Mzintenance of Equipment on a Prevailing
Wage Site./ Repair of equipment on a Prevailing Wage Site.

%?; If the employees in question are employees of the construction

== contractor, they would be paid prevailing wages for their
maintenance and repair work. If they are employed by an
independent service firm such as the local Caterpillar dealer,
Ford dealer or mechanical repair firm, they would not receive
prevailing wages unless they were assigned to spend substantial
amounts of time at the public works site.

Regarding the issue of whether the equipment when rented, leased
or owned by Hams Brothers affects prevailing wage coverage:
Prevailing wages are not required if the equipment is scheduled
for routine maintenance. However, if the work is not scheduled
for routine maintenance, the maintenance work on the job site. is
covered. The ownership of the equipment is not a decisive factor
in determining if the work is covered under prevailing wages.

Question 3: Deliveries to Prevailing wage job sites by Ham Bros.
Employees in Ham Bros. owned trucks.

Prevailing wages are required for employees of a contractor or
subcontractor for the delivery and removal of construction
equipment and miscellaneous materials. This work is an integral
part of the contractor’s overall obligation while working on a
public works project.




:.""7'.

However, it should be noted that if a trutking company is hired by
= materials supplier who is an established wvender, then the
hauling of na‘_e*ials to the job site may not be covered under

public works law. This must be considered on & case by case
ba51s.

If you have further guestions, please contact the Prevailing Wage
Unit zt the address above or czall (415) 737-2794.

Sincerely,

on Rinaldi
Director

cc: R.W. Stranberg, Acting Chief Deputy Director
Jean Westgard, Chief--DLSR
John Rea, Chief Counsel, OD Legal
James H. Curry, Acting Labor Commissioner
Simon Reyes, Assistant Chief--DLSE
Maria Y. Robbins, Deputy Chief-- DLSR
James C. Roeckel, Research Manager--DLSR
Art Konrad, Research Analyst--DLSR
Alison L. Gates, Research Analyst--DISR
Vanessa Holton, Counsel
Gary J. O’Marg; Counsel
Rogcr Miller, Regional Managcr-DLSE—BOPE






-~ QFFICE OF THE BIRZCTOR

Sn ATE OF CALIFCRNIA GARAY CAVIZ,

DEPARTMENT OF INDUSTRIAL RELATIONS

435 Gelden Gata Avenue, Tenth Flccr
San Francisca, CA94102
(215} 703-5050

September 21, 15998

Denny McIlvaine, Operations Manager
DECON Environmental Services, Inc.
23490 Connecticut Street

Hayward, CA 94545-1607

RE: Public Works Case No. 99-015

Hauling Equipment and Materials to and from Public Works
.Sites

Dear Mr. McIlvaine:

This constitutes the determination of the Director of the
Department of Industrial Relations regarding coverage of the
above-named project under the public works laws and is made
pursuant to Title 8, California Code of Regulations section
16000(a). Based upon my review of the documents submitted and
the applicable laws and regulations pertaining to public works,
it is my determination that the work performed by the truck
drivers of DECON Environmental Services, Inc. ("DECON") in this
case is a "public works" within the meaning of Labor Code
sections 1720{a) and 1772. :

DECON is a licensed contractor that performs environmental
services and, as in this case, sometimes performs these services
on public works projects. For these projects, DECON's truck
drivers haul equipment and materials from DECON's operations yard
to the public works sites and from the public works sites to' the
operations yard...The truck drivers may make several round trips
per day and may unload or load the equipment and materials at the
public works sites. DECON requests a determination as to whether
the truck drivers should be paid prevailing wages while hauling
to the public works sites, while working at the sites and while
hauling from the sites. Other DECON employees working at the
public works sites are paid prevailing wage rates.

Labor Code section 1720(a) generally defines public works to mean
"Construction, alteration, demolition, or repair work done under
contract and paid for in whole or in part out of public funds.

." Labor Code section 1772 states: "Workers employed by-
contractors or subcontractors in the execution of any contract
for public work are deemed to be employed upon public work." The
subject case involves only public works projects. DECON pays



retter to Danny McIlvaine

RE: Public Works Case No. 98-015

Hauling Equipment and Materials to and from Public Works Sites
September 21, 1999

Page 2 :

prevailing wages to the employees working at the public works
cites. Therefore, there is no question that the truck drivers
should also be paid prevailing wages while working at the public.
works sites. The question is whether the truck drivers should be
paid prevailing wages while hauling equipment and materials to
and from the public works sites. )

2s found in previous determinations,! and consistent with Sansone
' +v. Dept. of Transportation {(1976) 35 Cal.App.3d 434, 127
Cal.Rptr. 799, the hauling of materials to and from & public
works site by employees of the contractor or sub-contractor is a
public work. Therefore, consistent with these precedential
decisions and in accordance with sections 1720(a) and 1772, the
truck drivers in this case must be paid prevailing wages while
hauling equipment and materials to the public works sites, while
working at the public works sites and while hauling ecquipment and
materials from the public works sites,

I hope this determination satisfactorily answers your inquiry.

Sincerely,

2l bt

Stéphen”J. Smith
Director

cc: Daniel M., Curtin, Chief Deputy Director and Acting Chief, DLSR
Marcy Vacura Saunders, Labor Commissioner
Henry P. Nunn, III, Chief, DAS
vVanessa L. Holton, Assistant Chief Counsel

| precedential Public Work Determination No. 95-015, Nevada
County Chip Seal Program, September 14, 1995; Precedential Public
Work Determination No. 93-019, 0ff-Hauling of Excess Dirt from
Caltrans Project - Carlsbad, October 4, 1993.






STATE OF CALIFORNIA . GRAY BAVIS,  COVEANOAR

DEPARTMENT OF INDUSTRIAL RELATIONS

CFFICE OF THEDIRECTOR

455 Gclden Gata Avenus, Tenth Floor
San Francisce, CA 84102

{41%) 703-3850

"RECEIVED

July 18, 2002 Depariment of Industrial Relation

Gregory Jeffress : JUL 3O 2062
ABRC Painting, Inc.

P.0. Box 2015 : . -
) . Div. of Labor Statistics & Researc
Vallejo, QA 94592 - Chick's OFF

Re: Public Works Case No. 2002-034
' ©  Sacramento State Capitol Exterior Painting Project
Restoration and Hauling of Decorative Cast Iron Elements

Dear Mr. Jeffress:

This constitutes the determination of the Director of Industrizl
Relations regarding coverage of the above-referenced project
under California’s prevailing wage laws and is made pursuant.to
‘Title 8, California Code of Regulations, section 16001(a). Based
on my review of the facts of this case and an analysis of the
applicable law, it is my determination that the restoration and
hauling of architectural decorative cast iron elements from the
State Capitol in Sacramento is a public work subject to the
payment. of prevailing wages.

In December 2001, the California Department of General Services
{(*DGS”) published in newspapers a notice titled, “Advertisement
for Pre-qualification to Bid a Project, Capitol: Exterior
Painting.” The notice stated in part:

The Department of General Services, Real Estate
Services Division, Project .Management Branch,
announces that it is pre-qualifying - prime
contractors to bid on the Capitol Exterior Palntlng
project for construction.

The Project Management Branch will pre-gualify
prime contractors to bid the project who respond to
its Pre-qualification Form Package (PFP) and
receive an “approved’” on all items in the PFP.
Qualifications to be evaluated will include the
firm’s experience in successfully completing
historic renovation and/or painting projects
similar to the California State Capitol. Note that
the West Wing of the Capitol was constructed in
1869, and is listed in the Historic Registry. 1In
particular, work will involve removal, treatment

236
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July 18, 2002

Page 2

and reinstallation of «cast diron decorative
elements; application of multi-coat polyurethane
and spray paint systems; and full scaffolding for
access to work areas. The building will De
occupied during project duration and is. a high
profile site, with sensitive security issues.
Qualifications will also be evaluated based on
licensing, bonding and financial ability, history

of 1litigation and experience in performing public

works projects of similar size and value.

Three potential bidders submitted pre-qualification packages, and

DGS invited two of them to bid on the project.

In February 2002,

DGS published an Invitation to Bid, which described the project
as follows:

Project comprises labor, material and services
necessary for: removal of column capitals,

- refurbishment and reinstallation; cleaning and

painting of plaster and concrete surfaces; patching

cement plaster and woodwork restoration;
scaffolding as needed to access work areas;
membrane walking surfaces and related work. Work

also includes lead materials sbatement in affected
areas.

The Invitation to Bid also included the following statement:

Pursuant to section 1770 of the Labor Code, the
Department of Industrial Relations has ascertained
general prevailing wages in the county in which the
work is to be done, to be listed in the Real Estate
Services Division’s booklet ‘entitled, “General
Prevailing Wage Rates,” dated as set forth on the
Bid Form.

The successful bidder was River City Painting, Inc.

City").

(*River

The Bid Form submitted by River City sets forth the
following statements immediately above the bid price:

The undersigned hereby proposes and agrees to
furnish all labor, materials and equipment, and to
perform all work required for the above-named
project in the manner and time prescribed in the
Drawings and Project Manual dated February 2002 and

such addenda thereto as may be issued prior to bid-

© 537



Letiter to Gregory Jeirress
Re: Public Works Cease No. 2002-034
July 18, 2002

opening date and in accordance with prevailing wage
rates ascertained by the Department of Industrial
Relations and set forth in the Real Estate Services

Division’s booklet entitled, *“General Prevailing
Wage Rates,* dated August 2001, available upon
reguest. . The Bid Price, set forth below in clear

legible £figures, includes the cost of  bonds,
insurance, sales tax and every other item of
expense, direct or indirect, incidental to the Bid
Price.

The Bid Form also included in Article 10 a requirement that the
bidder list the name and location of each subcontractor who would
perform work or laboxr or render service to the bidder in an
amount in excess of one-half of one percent of the total bid.
Vendors and “suppliers of materials only” were excluded from this
reguirement. River City listed five subcontractors. The first
subcontractor listed was R&B Coatings (“R&B”) of Linden,
California. The “Kind of Work” indicated for R&B was “Cast Iron
Restoration.”

On. or about April 8, 2002, DGS entered into a contract with River
City. The work described in the contract includes work on
architectural cast iron elements of the building, as detailed in
" section - 05700 of the project specifications. The section
includes: '

A. Repair and clean architectural cast iron including
but not limited to columns and capitols, pilaster
capitals and bases, window surrounds, balustrades -
and cornice elements.

B. Catalog, remove, repalr and reinstall selected cast
~iron elements as shown on drawings.

‘C. Coat or re-coat existing cast iron. (1d.,
paragraph 1.01.)

The specifications include detailed requirements for samples and
field testing (Id., paraegraph 1.03), contractor qualifications

(Id., paragraph 1.04), manufacturer of paint and patching
compound (Id., paragraph 2.01), brands and product specifications
of materials to be used (Ibid.), sequence of work (Id., paragraph

3.01) and methods of preparation, cleaning, 'and application and
repair (I1d., paragraphs 3.02, 3.03, 3.04). :

238
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e No. 2002-034

The contract calls for the cast iron elements to be removed from
the Capitol and transported to a different location for the
restoration work to be done. The original invitation for bids
included an alternative for painting of the ironwork in place.
However, DGS subsequently eliminated this alternative.

As indicated on its Bid Form, River City initiallv .subcontracted
the cast iron restoration work to R&B. However, shortly after
the work began, ABC Painting, Inc. (“ABC”) succeeded R&B as the
subcontractor for this work. ©On May 3, 2002, DGS sent a letter
to River City stating: “On May 1, 2002, the Project Management
Branch approved your reguest to .substitute ABC Company for the
cast iron restoration portion of your contract in lieu of the
current listed subcontractor, R&B Protective Coatings, Inc.”

ThHe cast iron elements consist of approximately 3,000 to 4,000
pieces. - They are removed from the Capitol by ironworkers
employed by River City’s cast iron installation- subcontractor.
They are numbered and loaded onto trucks operated by employess of
J's Trucking, Inc. {“J's Trucking~”), who then transport the
Pleces to ABC’'s shop in Vallejo. '~ ABC employees then strip,
sandblast and repaint the pieces according to DGS's
specifications. The finished pieces are then loaded back on J's

Etrucks and transported back to the Capitol, where the ironworkers

reinstall them.

Labor Code®' section 1720(a) (1) defines “public works” to include:
“Construction, &alteration, demolition, installation or repair
work done under contract and paid for in whole or in part out of
public funds . . ..* There are three elements to this
definition, all of which are met in the larger State Capitol
exterioxr painting project performed by River City. First, the
work is being done under a contract awarded by DGS. Second, the
work is being paid for out of state public funds. Third, the
painting project is construction, alteration, demolition and/or
repair work within the meaning of section 1720(a)(1). In fact,
the DGS contract documents wuse the terms “construction,?”
“alteration,” -“demolition,” “instaliation” and ‘“repair” with
reference to the project. ‘

Similarly, the restoration of the decorative cast iron elements
falls within the definition of a public work under section
1720(a) (1). The work is done under a contract between River

' All statutory references are to the Labdr Code.
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City, ABC and J’s Trucking.®? It is paid for with state public
funds. It also fits within the enumerated types.of covered work
of repair and alteration. 2mong the common definitions of
“répair® is “to renew; restore; revive.” (Webster’s New World
Dictionary .of American English (3d College Ed. 1988) at 1137.)
Here, the restoration of the cast iron elements is just that. In
fact, section 05700 of the project specifications describes the
work as ‘“repalr.” Additionally, the term “alteration” is broad
enough to encompass the work performed on the cast iron elements.
(See Priest v. Housing Authority (1969} 275 Cal.App.2d 751, 756.)

DGS, however, contends that the work done by R&B, ABC and J's

“Trucking is not subject to prevailing wage requirements. Without
specific analysis, DGS references several precedential public
works coverage determinations of this Department that distinguish
between subcontractors and material suppliers on the basis of
factors similar to those discussed in 0.G. Sansone v. Department
of Transportation (1976) 55 Cal.App.3d 434.* (DGS letter of May
23, 2002, citing, inter alia, Precedential Public Works Coverage
Determination Case No. 92-036, Imperial Prison II, South (April
5, 1894) (“Imperial. II”) and Precedential Public Works Coverage
Determination Case No. 99-037, Alameda Corridor Project, A&A
Ready Mix {(April 10, 2000} (“Alameda Corridor”).) In particular,
DGS quotes the following excerpts from Imperial II:

Sansone distinguished subcontractors from
independent materizl men. The drivers held covered
in Sansone were taking material from a “borrow pit”
which was opened exclusively for and exclusively
served -the building of a road for the California
Department of Transportation. The material was
delivered to the site and positioned as needed.
The exclusivity of the borrow pit as a second
construction activity site, and transport between
that and the road, was held sufficient, together
with a close integration of the material delivered
into the road, to make the drivers covered as
working for a “subcontractor.”

? We understand that, while there may be no formal written subcontract between
these parties, ABC and J's Trucking submit invoices for their work. Such an
arrangement constitutes a contract for purposes of section 1720(a) (1).

? R&B also asserts that it is a material supplier and not a subcontractor. 5341()
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In-line with Sansone, past coverage determinations
have consistently held that off-site fabrication of
materials for a public works site, is a public
works itself.

As noted by DGS, the Alameda Corridor decision stated that the
delivery of concrete mix to the construction site “is not, as a
matter of law, an integrated aspect of and functionally related
to the comnstruction work on the project. Under the facts of
that case, the workers in question were determlned to be employed
by a material supplﬂer, rather than a subcontractor.

In this case, however, the facts do not support the
characterization of ABC, R&B and J‘s Trucking as material
suppliers. They are not supplylng materlals, they are supplying
essential labor and services on cast iron pieces that are pazrt
and parcel of the architecture of the Capitol Building. Unlike
newly manufactured products delivered to a construction site, the
pieces have always been, and remain, public property' The
restoration work is therefore performed in the execution of the
contract between River City and DGS, and is “an integrated aspect
of and functlonally' related to the constrLctlon work on the
project. ‘

Moreover, the contract documents allow for no doubt that ABC and
R&B are subcontractors and not material suppliers. DGS’s
Advertisement for Pre-qualification to Bid a Project and
Invitation to Bid both ,prominently mention +the cast iron
restoration as an integral part of the project. River City’s
completed Bid Form listed R&B as a subcontractor, while the form
instructed that material suppliers did not need to be listed.
DGS's letter of May 3, 2002, approved River City’s reguest to
substitute ABC “in 11eu of the current listed subcontractor, R&B
Protective Coatings, Inc.” If ABC and R&B were merely material
suppllers, there would be no need for DGES to approve the change,
since material suppliers did not have to be listed. '

Section 1772 provides that: “Workers employed by contractors or
subcontractors in the execution of any contract for public work
are deemed to be employed upon public work.” Where the elements.
of section 1772 are met, there is no additional statutory
requirement that the work be done “on-site.” (See Precedential
Public Works Coverage Determination Case No. 99-066, Oakley Union
High School District/RGW Comstruction, Inc. (December 13, 1999)
(“Oakley”); Precedential Public Works Coverage Determination Case

341
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No. 91-017, Concxrete Recycling Plant for Highway 12 Interchange
at Stoney Point Project, City of Santa Rosa (November 26, 1994).)

For the foregoing reasons, and consistent  with past
determinations, the restoration of the cast iron elemsnts is a
public work in and of itself under section 1720(a){(1l}). In

addition, it is covered under section 1772 because it is being
done in the execution of the larger exterior painting public
works contract. Accordingly, prevailing wages must be paid to
the employees of R&B and ABC performing the restoration work.

For similar reasons, J’s Trucking is also a subcontractor whose
workers are employed in the execution of a public works contract
within the meaning of section 1772. Unlike the truck drivers in
Alameda Corridor, the drivers here are not emploved by a material
supplier to simply deliver construction meterials to the work
site. Therefore, J's Trucking does also not enjoy the material
supplier -exemption from prevailing wage obligations.

In Sansone, supra, the employees of a trucking company that
hauled materials under a subcontract with the general contractor
were deemed under section 1772 to be employed upon a public work.
Here, J's Trucking is a subcontractor to' River City, to whom it
submits dinvoices for its services.® its employees play an
integral role in the execution of the public works contract by
transporting the cast iron elements between the Capitol and ABC's
shop. Essential performance of the public works contract occurs
at both locations, and what are being transported are not simply
construction materials, but existing pieces of the Capitol being
restored. For these reasons, the J's Trucking workers are
employed by a subcontractor in the execution of the contract for
public work within the meaning of section 1772, and they must be
paid prevailing wages. (See Oakley, supra.)

Finally, River City agreed in its bid, which was incorporated
into its contract with DGS, to “perform all work required for the
above-named project...in accordance with pbrevailing wage rates
ascertained by the Department of Industrial Relations ... “
When a contractor and a public agency agree that employees of
contractors will be paid prevalllng wages, the employeess are
third-party beneficiaries and may maintain a breach of contract
action if prevailing wages are not paid. Tippett v. Terich
(1995) -37 Cal.Appp.4th 1517. Accordingly, the workers performing

4 If J's Trucking were deemed to be a subcontractor to ABC, itself a

subcontractor to River City, the result would be the same. 542
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the restoratlop and hauling work may have a civil contract cause
of action for the payment of prevailing wages.

I hope this deétermination satisfactorily answers your inguiry.
Sincerely,

. ppid

Stephen J. Smith
Director
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©. Sacramento, CA 95821

RE: - Department of Industrial Reaaltions’s Position on Travel Pay

Set Forth in IWC Wage Order 16

_ Dear Ms. anfm._

I am "writing in response to your correspondence of January 8, 2002. Below please find your
questions and DIR’s responses: .

FFC’s Questions Are;

Q 1).- Ontravel between ‘public works projects, is the Worker entitled to the prevailing wage? If so,
‘would it be payable at the workers’ last classification/rate of pay? .

A1). Yes Prevailing rate ba_se_d_qr;_wor}_{er_ s cle_lssmcahon.,

Q2). Ontravel from a'private job to a public works project, is the worker entxtled to the prevailing
wage? If so, would it be payab‘e at the worker’s last class1ﬁcat10n‘? If not, what rate would
apply?

A2). No. The worker should be paid his régular: (non-prevaﬂmc wage) rate of pay for; fravel
between a public works job and a private job,

Q3). Ontravel froma’ public works project to a private job, is the worker entitled to the prevailing
wage? If so, would it be payable at the worker’s last classification/rate of pay'? If not, what
rate would apply? : :

A3 .Same,_'as_#z.
Q4). Ontravel from a’public works project to the contractor s shop/yard, is the worker entitled to -

the prevailing wage? If so, would it be payable at the worker's last clasmﬁcatlo‘x/rate of pay‘?
If not what rate would apply?

A4). Prevailing rate based on worker’s classification.
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IWC order 16 apphes to all on-site construction, mcludzn g public works, but is superceded by the
prevailing wage provisions found at Labor Cods sections 1811 1815, if those provisions are more
favorable to the worker. The rate required under Order 16 for travel is the © ‘regular rate,” which
would be (1) the prevailing rate, if the worker is employed in the execution of a public work or (2)
the rate the worker is being paid on the private construction site, unless the employer has pre-set a
rate for travel (not less than the minimum wage), i:e., “travel rate.” Also, Order 16 i is the only IWC
Order which applies the minimum vage provisions to apprenuces

1 hope this satisfactorily answers your inquiry.
Sincerely, |
Y
Chuck Cake
Acting Director -

§!







STATE OF CAJFORNIA
DEPARTME\TT OF ]NDUSTRIAL RELATIONS

In the Matter'of tﬁe Request for Review of:
Kern Asphalt Paving & Séaling Co., Inc. Case No. 04-0117-PWH
From an Assessment issued by:

. Di_visi'on of Labor Standards Eﬁforcement.

DECISION OF THE DIRECTOR OF INDUSTRIAL RELATIONS

Affected contractor Kern Asphalt Paving & Sealing Company (hereinafter"".Kem As--
phalt”) timely requested review of a civil wage and penalty assessment (“Assessment”) issued by -
the Division of Labor Standards Enforcement ( Division”): W‘.lth respect to the New Tehachapi
High School Project (¢ ‘Pro_] ect?). A heanno on the merits was conducted on October 13 a.nd 14,
2004, and on June 15 and 16,2005, in Bekersfield, Cahforn_a before Hearmc Officer John Cum
ming. Kern Asphalt appea.red through aftorney Ray T. Mullen. The D1v131on appeared through
attomeys Melanie V. Slaton and Thomas R. Fredericks. The parties presented evidence and ar-
guments and ﬁled post-hearing briefs. Now for the reasons set forth below the Director of Indus-

trial Relations issues this decision modifying and affirming the Assyssment in part and remand-
' ingitinpart ‘ )
FACTS AND PROCEDURAL HISTORY _

This case arose out of the construction of a ﬁew high school in the City of Te]dachapi in
Kem County. The Tehachapi Unified School District contracted with Kern Asphalt to do paving
on the Project, which involved grading the site and obtaining, applying, and grading paving ma- '
terials at the site. Kem Asphalt used about 20 employees over the- course of a year to perform
fhis work. The Assessment concerns two groups of Worke_rs: truck drivers who picked up asphalt
and base materials from a commercial supplier and delivered those materials to the Project site,

and paving crew members who did grading and paving at fhe construction site. These groups

raise two distinct sets of issues. For the truck d:ivers, the question presented is whether their



work was subject to prevailing wage reqmremenrc Por paving crew members, the questions pre-
sented are whether they are entitlsd fo prevaﬂ.nc wages for travel time between Kem Asphalt’s
shop in Ba_kersﬁeld and the Project site, and whether they are entitled to addltlonal wages for
time that management deducted ﬁom hours reported on time cards. Also at issue are - the proper
work classification and pay rates due to paving crew member Kenneth McLey and the propriety

of penaltles and liability for thldated damages as to all assessed wages and violations.

~ Truck Drivers: The contract between the Tehachapi School District and Kemn Asphalt
required in part that Kem Asphalt provide the materials and transportation services for the pav-
ing work. -Kem Asphalt originally 1nt=-nded to use its own base material made by company
president C. . Watson, However became that material was not suitable for use on this Project,
Kem Asphalt nmead had to obtain asphalt and base materials from Granite Construction, a
commercial suppher in Arvin who sold such materials to the general public. " For the most part, -
Kem Asphalt used ifs own employees and trucks to plok up the materials from Gramue Construc—

tion and dehver them to.the job sﬁe

Kern Asphalt’s dnvers would plck up the1r trucks in the morning at Kem Asphalt s shop
in B&ersﬁeld and then drive to Greanite Construction in Arvin to pick up asphalt or base materi-
als, From there they drove to the Project site, a distance of about 26.5 miles that required be-
tween 45 rhinutes and 1.25 hours in driving time. The materials would be,unioz_ided at the site
and, most of the time, applied immediately rather than stockpiled for later use. Inmost m— '

. s-tances, once a truch was unloaded, the driver would return to Granite Coﬁstruction; repea:'ting"
this cycle up to five or six times in 2 day.

Truck driver Wayne_ Caldwell testified that he customarily hauled the materials in a -
“belly dump™. truck-that opened from the bottom for unloading and could be adjusted to allow for
.aprecise flow of materials as the fruck moved over the area where those materials were being
apphed Kem Asphalt’s drivers occasionally got out of their trucks to assist paving crew mem-
. bers with the spreadmc and applying of materials. At times, matenal would be stockpiled (that 15

left in one pile) if there was no place ready for it to be applied. In those instances, one driver

! Rern Asphalt used other sibcontract haulers to deliver materials to the site. The subcontract haulers Wwere 1ot cov-
ered in the Division's Assessment and, as seen below, would present a different analysis.
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‘would remein at the site to operate a small dump truck to move the materials where nee ed by
' the paving crew, while other drivers returned to Arvin for additional loads. Kern Asphalt’s daily
time cards include some references to drivers spending time moving dirt or operating other
equipment at the construction site.” However, there is no detailed or consistent pattern of report-
ing to show how much time drivers actually spent on the construction site or What théy spec;iﬁ-
cally did while there. -

Kern Asphalt paid its own truck drivers their usual rate of $12.00 or $13.00 per huur for
their on-haul work. Kem Asphalt did not regard this work as subject to prevailing wage and did '
not include the drivers who performed this work on the certlﬁed payroll records the company
was required to prepare pursuant to Labor Code section 1776 In its Assessment, the Dmswn'
- found that these drivers were en’utled to the preval]mg wage rate for Teamsters for all hours
Worked at atotal stralth—tJme Iate of $§34.11 per hour through June 30,2002, and $34.96 per
hor thereafter.* Kem Asphalt presented no evidence that a different pIEVB.ﬂlIlU wage rate should:
~ apply. The Divisionused the hours shown on time cards and payro]l Joumal eniriés in determin-

ing pravalhnv wage liabilities for the truck drivers”’

Reporting and Travel Time: The part.ie's agree that paving crew members would; on most
days, Teport first to Kern Asphalt’s shop in Bakersfield, where they were required to punch inon -
. a time clock and then were fransported in company vehicles to the construction site. The parﬁes :
* dispute whether the company req_uifed the workers to report first to the shop or whether this was
a vohnitéry accommo@aﬁon for workers who did not wat fo drive to the construction site on

" their own.

2 A comparison of the time cards and Kem Asphalt’s certified payroll records shows that at times truckers were pa1d
prevailing wage rates for some but not all reported hours of on-51te Work.

3 All statutory references hereinafter are to the Labor Code, unless otherwne indicated.

4 Both total hourly rates include the tralmnc fund confribution required under section 1777.5(m), altnouc,h 10 sepa-
Tate ]Jabihty for training fund contdbuuons is stated in the Division’s aundits,

%"The records apparently did not include additional time that Caldwell said he spent.inspecting his truck and soms-
times loading equipment before the official start of the work day. The Division also accepted Kern Asphalt's regu-
Tar deduction of one-half hour for tunch, even though individual trip records suggest that drivers did not always have
time for a filll halfhour off-duty break. (See, §512(z) and Wage Order No. 9-2001, §11 [Cal. Code Regs., tit.8,
§11090(1 1)(O))
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It is undisputed, however, that employees were required-to punch in on the tims clock or -
have someone punch in for them. A sign posted above the time clock stated “No punch-in, no
Iﬁay.” Employees typically punched in upon arrival and then drank coffee and talked or did pre-
Liminary Wori«: activities such as loading equipment on trucks while waiting for the start of regu-
lar work day at 7:00 am: Company vice president Jaysoh Watson testified that workers would |
be briefed on the‘day’_s activities and t.hen dispatched to their job s-ites at this fime.

In aciditién to punching in, workers customarily would wiite in their'starting work times

(usually 7:00 a.m.) and later their stopping times on the front §f their time cards. Kemn Asphalt

~usually paid v;forkers for the hours ﬁvﬁtten on their time cards. (ratiaer_than time clock punch-in
and punch-out times). Kern Asphalt regularly deducted a half hour from the reported total for an
unpaid lunch break and occasionaJljf deducted other time based on some disc'repancy between -
reported hom‘s and what mznagement believed an employeu had actually worked. Kem Asphalt
paid strai cht time prcvaﬂmc rates forup to elght hours per day for worL performed at the Project
site. Any hours over eight in connection with the Project (WhCLhGI' before, afier, or while on site)

~ wasregarded as travel time, which Kem Asphalt paid at the employees’ regular, non-prevailing '

wage, overtiﬁe rates. Acﬁording to Jayson Watson, Kem Asphalt did notregard the travel time . ‘

as compensable work time but paid it as an additionial benefit to workers.

"~ The dnvmcr distance from Kem Asphalt s shop to the job sitein Tehacham was just over
A6 miles; witnesses estimated the average round trip travel time was bvtween 1.5 to 3 hours.
While some time cards recorded up to 13 or more hOUIa Ina gwen day, all hours in excess of -
eight were designated as breaks or travel time for pay purposes. Jayson Watson testified that
employees were not p\,rml‘ted to work overtime without pnor authonzatlon and that very little

-OVCI‘IZIIILC was reqmred for the Work on the PIOJ ect.

. Temry Ward and Kemneth McLey were the two-man crew that did most of the paving.. .
work. They rode together to the site in a company truck driven by Ward, who was also McLey’s
for'eman. Ward testified that sometimes he would pick up McLey at his }_mmeém the way to the
Project a;1d, on those occasions, would punch in McLey’s time tard. Ward also'tes.‘dﬁed that the
two sometimes would étop for brealkdfast on their Way to the site after they had reported and were
on company time. However, McLey testified that he could not recall being picked up at home by

A
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Ward, and said instead that it was he who would punch in Ward’s card when Ward was late S
McLey testified that they were required to punch in at the yard and were supposed to be there
and ready to leave for the job site at 7:00 am. McLey testified that he worked until Ward said it

was time to stop work.

Kenneth McLey’s Duties on the ﬁoi ect: Kern Asphalt classified McLey exclusively as a.
Laborer for all but one day of _W.Ol”k, while it classified Ward as an Operétiﬁg Engineer for all but
three days. The Division claséiﬁed both McLey and Ward as Operating Engineers for all work'

- performed on the Project, with the exception of three days inate December 2002, for Whlch 1t
accepted the Laborer classuica‘aon for both.

McLey characterized hls own role as helping Woard. Wa.rd more typlcally operated the
heavy equipment with McLey doing laborer work onthe ground However, they agresd that
"McLey spent a considerable amount of time operatmo heavy equiprent on the Tehachapi Pro-
" ject. McLey testified that he operated the same eqmpmen’t used by Ward oﬁ the Project, with the -

exception of the motor grader.

_Wa_:rd'estimated that McLéy spent about 25 percent of his ﬂme on the Project as zn oper-
ating engineer and the other 75 percent as a laborer. However, Ward also estimated that McLey
. opetated a skip loader about 25 p‘.e:rcent“of the ti:::ze, without disputing that McLey may also have ’

" operated other equipment. McLey offered the opposite ratio as his estimate (i.e. that he spent |
about 75 percent of his tims as an operating engineer and 25 percent as a laborer) 7 McLey testi- -
fied in response to a specific question that he probably spent about 10 percent of his time with a
shovel, noting that there was not a lot of “dirt work” o.n this Proj ect. However, he gave no esti-

mate of the time he spent checking grade while Ward operated the motor grader.

Caldwell testified tﬁat he saw McLey on equipment “every day” and also saw both Ward
and McLey on the ground with a shovel. The time records offer no meaningful information -

$ Ward aclmowledued that the *“No Punch—m No Pay” sxgn was probably for him.

? The same'ratio is reflected in an Employee ‘Questionnaire and in the DIv1s10n s notes froma May 2004 talephone
interview with McLey.

5.

Decision of the Director - _ . - No. 04-0117-PWH



about the type of work being performed on any g given day.?

Other Issues: On the fronts of their time cards, workers Would wiite in thv date, their
starting and stopping times, and some notation about the jobs they were w orkmcr on, which usu-
ally included a job number. Some cards included notations about time taken off for lunch while
others didnot. Most workers also totaled their hours for the day. Tirne cards later would be -
checked by someone in management, who would write a different total at or near the bottom of
the card, usually with a circle around it. The worker then would be paid for the circled numbor
‘of hours, which was often ju‘st the net total- afier deducting a half—hour for hmch from the
worker s total. However, sometimes the circled total reﬂected a further deductlon that could not
be attnbuted to anytbmcr appearmg on the face of the card.

Jayson W atson and company controller Sandra Eicherthorst testlﬁed that the hours shown
on the cards-would be reviewed with workers and adjusted if there was some clear discrepancy
between what the worker wrote down add what was indicaied by other information such as time
clock i)unch times, what a co-worker reported for the same job, or what .they understood the -
day’s work should have entailed.” Kern Asphalt offered o clearer explanation for why any ad- . -

justment was made.

" In anditing Kem Asphalt s compliance with prevailing wage requirements, the D1v1$1on
relied on the m.formatlon shown on the fronts of daily time cards provided by Kem Asphah.
.The Divdsion identified weekend and holiday work that was not roported as such on Kem As-" -
| phalt’s certified payroll records or compensated at the required prevailing rates. The Division
also identified work which it believed was performed on the Project but was not reported as such
. byKem Asp_halt. Howevor, Kem Asphalt presented evidence that 1t had worked on another non-

8 Atypical entry for McLey was “graded Tehachapg” while Ward’s cards wold typically say “grade by the hour”
or sometimes “grade base on contracl” or very occasionally state that they graded a specific part of th=- Project, such
as tennds courts,

9 Eichenhorst did not start working for Kem Asphalt un‘al near the end of the Tehachapi Project.

1% The hearing testimony estabhshes that employees were paid based on the information on the front of the cards,
with the time-clock notations used to verify that employees were actually reporting to work by the scheditled start
time. The company mzy have used the time-clock information to reduce howrs tecorded by a worker on the front of
a card, but ultimately the Division based its audit on the time recorded on the front. Neither party offered the back
of any-card to rebut-what was recorded on the front.

-6-
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public works project in the town of Tehachapi, and it offered & reconciliation of dates and work

erronecously attributed to the Project that was largely accepted by the Division.

The Assessment. Penaliies, and the Partles Contentions: The Division recelved com-

plaints from Caldwell concen:unc hlS failure to receive prevailing wages and from McLey con-

cerning his m1sclass1ﬁcat10n and faﬂure to receive overtime or holiday pay for work performed

"on this Project. Followmcr an investigation by Deputy Labor Comnnssmner Sherry Gentry, the -

Division issued its Assessment dated May 19, 2004, which found Kern Asphalt liable for back
wage$ and penalties under sections 1775 and 1813. The Assessment was adJusted downward

during the course of the heanncr g proceedings, primarily in response to addltlonal information pre-

sented by Kemn AsPnalt

The Division assessed penalties mmder section 1775 at tne maximum rate of $50 per viola-
tion, ctti'ng the extent of hours “shaving (i.e paying'for less than reported by a worker), the fail- -
ure to report and pay prevailing rates to the truck drivers, the arnount of underpaid Wages, anfl
the apparent willfulness demonstrated by the travel time deductions. TheDivision did not cou-
sider any prior history of wolatlons when setting the penalty amount, though it offered testlmony

* regarding prior assessments during the heanng Kern Asphalt acknowledged past exp erience:

with public w_orks but did not admit any prior violations.

The Division also assessed penalties under section 1813 at the prescribed statutory rate.of -
$25 per violation_for all days in which workers failed to receive the prevailing oveftirne rates for

overtime hours worked, Which were most of the days covered in the Assessment.

Based on the Division’s amendments and the part1es stlpulatlons the amounts at 1ssue

when thls matter was subrmtted were as follows:

Employee . Unpaid Wages §1775 penalties  §1813 penalties °
Truck Drivers: . _ .
Black, Larry - °$ 3,781.23 " § 850 $ 300
Fenn T0, Jeffrey & 32487 3 250 $ 125
Pettit, Rodney : $ 5,601.25 $2,550 § 750
‘Wagner, Danny - $ 2,166.30 $ 450 - §$ 200
‘Williams, Dwight- $ 424313 $1,000 . $ 400
Caldwell, Wayne . $2,337.82 $ 650 5 275
3
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$70,417.17

- Black, Don $ 1,427.77 $ 450 $ 175
Taylor, I. 8§ 23721 100 § 25
Truck Driver subiotals  $20,119.58 $6,300 $2,250

Zl’avmtJ Crew: ) o
Black, Kevm $ 180.76 $ 100 $ 50
Brown, John $ 28645 $ 250 $ 125
Cardona, Francisco 3 1,271.76 $ 550 $ 225
Cervantes, Carlos $ 244544 $1,700 '§ 800
Cuevas, Juan $ 54947 $ 400 8 175
Flores, Daniel $ 22749 $ 250 $ 125
Frye, Duane $ 3,531.08 $1,850 $ 900
‘Harms, Marvin - $ 1,171.87 .. $ 350 $ 125
Hiler, Danmy . 3 99245 $ 450 § 225
Hood, Alexander $ 65744 % 550 $ 275
McLey, Kemneth $29,179.88 $9,650 $4,775
Stevens, Larry $ 56693 $ 450 $ 200
Ward, Tery $10,236.52 $9,850 $4,900
Pdving Crew sitbtotals  $51,297.59 $26,400 312900

TOTALSY $32,700 $15,150

Kem Aspha_t’s posmons with respect to the violations were that (1) it was under no legal
obligation to pay prevaﬂmcr wages to its fruck drivers Who essentially were func’uonmc as mate-
rial suppliers; (2) Kem Asphalt was under no obhga’uon to pay its other workers for travel time

_ because the'y were not required to ride to the job site in company vehicles, (3)_McLéy was prop- -
‘erlypaid asa Laborer or at most spent 10 to 15 percent of his time perfomiiﬁg work as an Oper- -
ating Engineer; and (4) it had identified numerous speciﬁé errors in the Assessment, which the
-' Division conceded: Kem Asphalt asserted that there was no evidence it either willfully 6r inten-
" tionally soﬁgﬁt to evade prevailing wage fequirements. Kem Asphalt also argued that there ~ .
could be no separate penalty assessment ﬁncier section 1813, since any oveﬁime hours were for

travel time, which it was not required to pay.

" These figures are based on the Revised Audit dated 6/17/05 t'ﬁa‘ was attached as Appendix 1 to the Division’s
Opening Post-Hearing Brief as further mochﬁed with Tespect to Danny Wagner in footmote 1 of the Division’s Reply.
Brief filed onMarch 3, 2006.
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There is no evidence that any of the unpaid wages asssssed by the Division have been
paid by Kern Asphali, making Kern Asphalt liable for liquidated damages in an amount equiva-
left to the back wages found due. No additional evidence or argument peﬁajniﬁg_to the imposi-

tion or waiver of ]iquid:ated damages was offered by Kern Asl'.;halt.

DISCUSSION

Sections 1720 and following set forth a scheme for determining and requiring the pay-
. ment of prevailing wages to workers employed on public works construction contracts.
The overall purpose of the prevailing wage law . .. is to benefif and protect em-
ployeeson public works projects. This general objective subsumes within it a
. number of specific goals: ta protect employses from substandard wages that .
m.ic,hL be paid if contractors could recruit labor from distant cheap-labor areas; to
permit wnion contractors to compete with nonunion contractors; to benefit the
public through the superior efficiency of well-paid employees; and to' compensate
nonpublic employees with highér wages for the absence of job security and em-

- ployment bensfits enjoyed by public employe (Lusardi Construction Co. v.
Aubry, 1 Cal.4th 976 at 9387 (1 99'7) [citations oml‘ted] J

. The Division enforces pr\,vaﬂlrv7 wage reqmremems not only for the beneﬁt of workers but a]so
fto protucL employers who comply W1th the law from thoss who attempt to gain comp etmve ad-

. .vantage at the expense of their workers by failing to comply.mlh minimum labor standards"
(§90.5(2), and see Lusardi, supm.j - '

‘Section 1775(z) requires, among other things, that contractors and subcontractors pay the -
difference to workers who recelved less than the prevailing rate, and section 1775(2) also pre-
scribes penalties for failing to pay the prevailing rate. Section 1742. 1(a) provides for the imposi-
tion of liquidated damages, essentially a doublmo of the unpaid wages, if those wages are not

paid within 60 days fOllOW]ILU service of a 01v11 wage and pénalty assessment under section: 1741.

When ‘rhe D1v1510n determmes that a violation of the prevailing wage laws has occurred
a written civil wage and punalty assessment is issued pursuant to section 1741. An affectud con-
tractor or subcontractor may appual the Assessment by ﬁlmg aRequest for Review lmc_ler section

1742. Subdivision (b) of section 1742 prow:des_in part that “[t]he contractor or subcontractor
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shall have the burden of proving that the basis for the civil wage and penalty asssssment is incor-

Kern Asphali’s Truck Drivers Are Entitled To Prevailine Wages For Work Per-
formed On The Tehachapi Project.

In the recent decision, Williams v. SnSands Corporation (2007) 156 Cal. App.4th 742, the
Court of Appeal s2id the right to be paid prevailing wages is governed by the plain meardng of
sections 1771, 1772 and 1774. _Section 1771 requires the prevailing wage be paid to “to all
Wor-kers employed on pub]ic works.” Section 1772 provides:. “Workers employed by contrac-
tors or subcontractors in the execu’flon of any contract for public work are deemed to be em-
ployed upon public work.” A public works contractor shall ensure that all workers engaged in
© “the execution of the contract” I'ECCJ.VG the prevailing wage. (§1774 ) Wzlllczms becran its analy-
515 by mtelpretmv the sLatutory term “execution™ ' .

In determining legislative intent, courts are required to give eﬁect to statutes ac-
cording to the usual, ordinary import of the language employed in framing them. = -
[Citations and quotation marks omitted.] The familiar meaning of “execution” is
-“the action of carrying into effect (a plan, design, purpose, command, decree,
task,-etc.); accomphshmen (5 Oxford English Dict. (2d ed.1989) p. 521); “the

act of carTying out or puttmcr into effect,” (Black's Law Dict. (8th ed.2004) P- 403
¢ol. 1); “the act of cartying out fully or putting completely into effect, doing what

is provided or required.” (Webster's 10th New Collegiate Dict. (2001) p. 405.)
Therefore, the use 6f “execution” in the phrase “in the execution of any contract
for public work,” plainly means the carrying out.and completion of all provisions -
of the contract. '

(Williams, supra, 156 Cal. App.4th at 749-750.)-

I
P

Critical to the determination of atight to rective the prevailing wage under sections
1771,1772 and 1774 is the de’cermmatlon of whether a worker is employed by a contractor.or

subcontractor:

' The analysis in 0.G. Sansoné Co. v. Department of Transportation, supra, 55
Cal.App.3d 434 (Sansone) of who is, and who is not, a subcontractor obligated to
comply with the state's prevailing wage-law also informs our assessment of the in-

- tended reach of the prevailing wage law to “[w]orkers employed . in the execu-
tion of any contract for public work.” (§1772 ) -

(bid.)
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not be covered by prevaﬂjﬁc wage requirements under the rubric of Sansone.

Here, the drivers subjsct to the Assessment were emiployed directly by the public
works contractor, Kem Asphalt, to p'erlozm a function required by the contract, the deliv-
ery of acceptable road bed material to the job-site. As such, By the plain meaning of the

statute the drivers are employees of a contractor or subcontractor obligated to comply

" with the state s prev ailing wage law, Also, the drivers are performing work “‘in execution

of” of the public works project because the “carying out and completion ofall: prowsmns

of the contract” includes the delivery of paving materials to the project site to be used by
the paving contractor Williarms, supra. '

Kern Asphalt’s challenge to the wages assessed for its truck dnvers rests upon two key
dlS'ElIlCthI]S found in Sansone: (1) Xemn Aphalt s drivers hauled materials ﬁom a commercial site
that was not adjacent to the Tehachapi Project, which1i is undlsputed and (2) the principal finc-

tion of Kern Asphalt’s drivers was to deliver materials to the site, and they were not involved in

the on-site application of those materials, which is disputed. Kem Asphalt argues that these dis-

tinctions made its ﬁﬁvers the'ftmctiqnal equivalent of independent material suppliers who would ,

12

Critical to Sansone’s analys1s of whether the truck drivers . . were employed “In -
the execution of [a] contract for public work” (§1772) was whether the trucking
companies were bona fide material suppliers conducting an.operation truly inde-
pendent of the performance of the general contract for public work, as opposed to
conducting work that was integral to the performance of that gencral confract. .
‘We conclude that what is important in determining the application of the prevail-
_ ing wage law is not whether the truck driver carries materials zo or from the public

. works project site. What is determinative is the role the transport of the ma-

terials plays in the performance or execuhon” of the publicy works contract

! ([bid,"156 Cal. App 4th at 752 (emphasis added).)
Thus, Sansone, as mterpreted by Williams, establishes a “dehvery exempho > for em-
ployees of bona fide material supphers. (Ibid, 156 Cal.App.Ath at 752.) This exemption applies

.where the truck driver, employed by an independent trucking company, is hauling materials from’

2 bona fide matérials supplier and the hauled material is “not immediately and directly incorpo-

' rate” into the ongoing. public works project. If either of these cqnditions is not present, the ex-

B Rem Asphalt’s supplemental brief also makes 2n argument about off- hauling ‘work, that is, carrying dict or refuse
from the project site to some other location. However, the Assessment in t]:us case did not involve any off-hauling.

A1-
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emption does not epply, and on-haul driving is subjeet 1o coverage as periormed by employess o

a comtractor or subcontractor obligated to-comply with the state’s prevailing wage law and as
performed in “the execution of the public works contract” as that pl:rasv was interpreted by Wil-
liams. (Lab. Code, §§1772, 1774) '

As' Williams now makes clear Kern Asphalt’s truck drivers were entitled to prevailing
wagss, regardless of whether they assisted the paving crew or whether the materials were imme-
diately used, beco_use they were not employed by atruly independent materials supplier. They
were émployed directly by Kem AsPhalt and they were performing wvork";in the execution of

- [Kern Asphalt’s] contract for pubhc work” with the Tehachapi Unified School District. (§1772.)
" There is no argurent or evidence that Kern Asphalt itself was operating 2s'a bona fide matenal

supplier independent of its performance of this contract. That en_ds thei mqurry in this case.

. Kem Asphalt’s Other Workers ‘Were Entitled T 0 Prevailine Waces For All Hows
- Worked Iricludine Time Desrznared As Travel Time.

““Hours Worked’ means the time dunng which an emplogree is subject to the control of an
. employer and mcludes all the tims the employee is suffered or permitted to work, Whether or not
required to do s0.” (Cal.Code Revs trt 8, §11160 2(7) [govermno on-site constructron Work] )
This definition includes * ‘certain penods of time that may not ordinarily be thought of as work-
time[.]” 1 W]lcox California Enrploymem‘ Law, section 3. 07[1][3,][1] (. 3- 57)

InMorzleon 12 Royczl Packing Co. (7000) 22 Cal. 4th 575, an agricultural employer re- .
quired employees to meet at designated assembly points from which they were bused in com-
pany vehicles to and from the actual work site. No work activity was requiréd, and the bus tnp
to the fields Where the work was performed was likened to an ordmary commute. A Unanimous -.

court held:

‘When an employer requires its empldyess to meet at designated places to take its - -
" buses to work and prohibits them from taking their own transportation, these em-

ployees are "subject to the control of an employer," and their time spent traveling,

on the buses is compensable as "hours worked." (22 Cal.4th at 587.)

Kermn Asphalt distinguishes Morillon based on the fact that its employees were free touse
 any means to get to the construction work site and could stop for breakfast along the way if they
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choss, a point not disputed by the Division. ‘This disiinction misses the essential point of Moril-
lon. The key factor is whether the workers are “‘subject to the conirol of [the] employer” rathér

than whether the employer does or does not require a particular means of transit. -

Kern Asphalt’s own policy and practice required employees to b at the shop by 7:00
am., and Kern Asphalt considered all time thereafter to bé paid time. The company had a par-
ticular purpose for this requirement, which was to give the workers mstruc’uons and dlSpatch
them to their jobs af that time. Thus, all of the time afier 7:00 2.m. was subject to Kern Asphalt’s

.control and was compensable. If Kern Asphalt had changed its requirements so that the workers

. only had to report to the construction site by a certain time, then the travel time might have con-
stituted non-compensable commute time. (See §§510(b) [“Time spent commuting to and from
the first place at which an employee's presence is required by the employer shall not be consid-

ered to be a part of a day's work, ...”].) However, those are not ths facts here

The other question raised is what rate applies to the travel time. 'I'he relevant prevailing
wage determinations contain no speclal rate for travel hme In the abs=nce of any evidence to
the contrary, the reunIed travel time must be Ieca.rdad as incidental to the workers’1e gular du-
‘ties and payable at the same prevaﬂmcr rates that apply to the class1ﬁca’non associated mth those
duties.!* Kern Asphalt has presented no argument or evidence supportmc a dlfferent rate outside
of its contention- that it was not obhoated topay for the travel time at all.

 Kenneth McLey’s Back Pay Entiﬂeme_nt Must Be Reduced.

The Division had no reasonable basis for classifying McLey exclusively as an Operating
Enginéer for all but three days of work on the Techachapi Project. McLey never said that he

worked onlﬂr as an equipment operator, and no other evidence supports such a deterniination.

* An employer camnot legitimize its violations afier the fact by showing how it could have altered the compensation
or other employment conditions to make its pay scherne legal. (See Hodgson v. Baker (9th Cir. 1976) 544 F.2d 429,
432-3, citing Overnight Motor Transportation Co. v. Missel (1942) 316 U.S. 572, 577; and see also Hernandez v.
Mendoza (1988) 199 Cal.App.3d 721, 725-6 [employ=e’s weekly salary compensated him for regular work hours
and cannot be redefined afier the fact to encompass additional overtime hours].)

Y Because the workers were entitled to the same prevailing wage rates for travel time as for theiT other work, itis
ot necessary to determine which overtime hours atthe construction site were improperly attributed to travel (as
opposed to actnal overtime work on-site) asa Tationale for not paying the prevailing overtime rate.

13-
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The Division’s attempt to defend its dsterminztion based on the burden shifiing rule of Hernan-

dez v. Mendoza, supra, overstates the scope of that holding and its applicability to This case.

Thé rule in Hernandez denves from an earlier U S. Supreme Court decision in Anderson
v. Mt. Clemens Pottery Co. (1945) 328 U.S. 680, in which the Court found that an employer’s
violation of its record keepmc responsibility should not have the effect of preventing employees

from proving a claim for unpaid wages. The Court then fashioned the followm‘J rule.

_ In such a situation we hold that an employee has carried out his burden ifhe
proves that he has in fact performed work for which he was improperly compen-
sated and if he produces sufficient evidence to.show the amount and extent of that

" work as a matter-of just and reasonable inference. The burden then shifis to the
employer fo come forward with evidence of the precise amount of work per-
formed or with evidence to negative the reasonableness of the inference to be -
drawn from the employee's-evidence. If the employer fails to produce such evi-
dence, the court may then award damages to the employee even though the result
be only approximate. (Id at 687-88.) :

An aggrieved worker therefore may use -m:rpreciee evidence to prove the extent of unpaid
wages when the employer fails to keep required records that would show the preoise number of
hours worked. However, there still must be “sufﬁcient evidence to show the amount and extent
of [nncornpens'ated or under-gompenented] work as a matter of jus’g-and reasonable inference.”

" (Andersen, supra, 328 U.S. at 687.) Where a public works employer wants to pay an ernploy_ee
_ multiple rates based 'on the work performed, it is the employer’s obﬁgaﬁon to keep accurate time
Tecords. (Lab. Code, §1776(a).) ) ' |

' McLeylestimated that he spent 75 percent of his time operating eqnipment 1n his origjnal )
communications Wifh- the Division. He repeated this estimate at the hearing but seemed less cer- -
" tainin lig]rt of questions that attempted to break the estimate down further by particular. work |
act1v1ty His working partner, Ward, estimated 25  percent of McLey stime was spent operating -

heavy equipment and 75 percent was spent as a Laborer

McLey and Ward were clearly the most percrplent witnesses of how McLey spent his
time, and there i is no evidence to suggest that either was teshfymaidrshones_tly or trying to con-
tradict the other. It appears far more likely that both offered honest but exaggerated estimates
based on their own subjective perceptions and recollection of McLey’s work. The same split of
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opinion was reflecied in McLey’s end Ward’s opposite estimates of the travel time from the shop

to the Teh_acnapl Project. 15

Ii is unlikely that euher estimate is a'"cuxate Rather 1t appears that the most reasonable

 estimate of McLey’s time operating equipment (or of average travel time) lay in the middle be-

tween their extreme individual estimates. This 1éads 10 the inference and conclusion that McLey -
likely spent about 50 percent of his time operating heavy equipment on all but the three days in .
December 2002, when it is undisputed that McLay and Ward only worked as laborers. In light

_ of this conclusion, McLey’s back wage exititlement must be adjusted as follows:

- Half oftotal Operating  Diff. between total howrly rates = (Reduction in

Engineer 2 hours . for Op.Eng. 2.and Laborer 1 entitlement)
Straight time: ' .

1395 + 2= 662.5 X (537.88-3008) = §5,167.50
Overtime: o . T .

453,25+ 2= 226.625 X (85139 —40.13) - = $2,551.80
Double time: e - . ' o

11.5:2=575 - X($65.49-50.18) =§ 88.03
= §7,807.33'¢

Total Reduction in Unpaid Wages

With thls adjustment, the total of wnpaid wages due to McLey is $21,376.55. All other
wage issues were Tesolv ed by stipulation or were unchallenged by Kem Asphalt. Accordmbly,
the total wages due under the Assessment, as modified and affirmed by this Dvc1smn, is

N $62,609 84.

Kern Asphalt Is Lishle For The Full. Amount Of Section 1775 Penalties As-
sessed For Underpayments To Paving Crew Members; But The Division Must

s - TReconsiderPenaliies Asses—sgd—Fer—Un&em&ments—'I‘ﬂ—’fmck—Bl tyers:

B Mcley seemed quite certain that they regularly covered the 46 mile distance (whlch included four mll‘.,s of city
streets and traffic lights on the Bakersfield end) in 45 minutes, while Ward, who drove the truck in which McLey
rode, thought it took an hour and a half each way.

18 Since credits for all compensation paid by Kern A sphalt were already reflected in the audit, this is the only ad-
justment required in McLey’s wage entiflement. However, if any party beli¢ves a different adjustment is warranted,
it may challenge this figure by way of a request for reconmderanon under Rule 61 [Cal.Code Regs., tit. 8 §17261]
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. Section 1775(a) pr rovides in Televant part as follows:

(1) The contractor ... shall, as a penalty to the state or political subdivision on
whose behalf the contract is made or awarded, forfeit not more than fifty dotars .
($50) for each calendar day, or portion thereof, for each worker paid less than the
prevailing wage rates as determined by the director for the work or craft in which
the worker is employed for any pubhc work done under the contract by the con-
tractor .... . :

(2)(A) The amount of the penalt_y shall be determined by the Labor Comrmssmner
. based on consideration of both of the following:

(1) Whether the failure of the contractor ... to pay The'correct rate of per
diem wages was a good faith mistake and, if so, the error was pr_omptly and vol-
_ untarily correctéd when brought {o the attention of the contractor .;

(i) Whether the contractor ... has a prior record of failing to mheet 1ts pre-
vailihg wage obligations. . .

D) The determination of the Labor Comxmssmner as to the amount of the .
- penalty shall be rewewable only for abuse of discretion.

Under Rule 5(_)(0) [Cal.Code Regs. tit. 8 §17250(c)], the affected contractor has “the bur- |
den of brovﬁ:ig that the Labof Commissioner abused his or her d_iscretioﬁ in determining that a
penalty was due orin determining the amourit of the penalty.” Abuse of discreﬁo_n is established -
if the Labor Commissioner “has. not proceeded in the manner required by law, the [determina;
tion] is not supported by the findings, or the ﬁndjnos are not supported by-the evidence.” Code
Civ. Proc. §109" 5(b). Inreviewing for abusu of discretion, however, the Director is not free to
substitute hlS own Judgment “becanse in [his] own evaluation of the circumstances the punish-
ment appears to be too harsh.” Pegues v. Civil Service Commzsszon (1998) ‘67 Cal. App Ath 95 at _
107.

The final adjusted total of $32,700.00 in penalties under section 1775 is bas.ed-on 654 -
viblaﬁons assessed at the maximum rate of $50.00 per violation. One hundred twenty—six of the
section 1775 violations concern the truck drivers for whom there is no basis to reduce the num-
ber of violations. Five hundred twenty—mght violations totalmcr $26, 400 00 in penalties apply to
the failure to pay travel time for the-paving crew at the prevailing wage. The only change in the

wages owed a member of the paving crew is the reduction of Mciey’s wage entiflement by
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about one-fourth. This dovs not reduce th_e numoe* of violations bacauss ¢ McLey W-E-.S still under-
paid each day because of Lem Asphalt’s failure to pay the prevailing wage rate for travel time.
The remaining isspe is whether the Divlsion abused its discreﬁon in setting the amount of each
ﬁolaﬁ.on at $50.00. This must be discussed separately for the truck driyers. and the paving crew

members.,

The quesﬁon of fhe proper application of sections 1772 and _17_’/"4 to the on-haul woik

- performed by Kern Asphalt’s truck drivers was recently clarified in Wiliiams,‘ supra. The clarifi-
cation does not ?xchse Kem A—Sphélt’s failure to pay prevailing wages nor justify a detérmination
bsf the Diréctor to eliminate the section 1775 penalties altogether. While the failure to pay p-re— .
vailiﬁg wage rates was a good faith mistake, it was not promptly corrected when ‘brought to Kem
Asphalt’s attalntionnby the Division, which has argued for the current interpretation from the time
is served the Assessment. However, thisrecent clarification in Williamns méy justify a downward
adjustment of the penalty amount by the Division. Therefc;re, tﬁe 126 penalﬁés assessed for un-
derpayments to truck dﬁve;s at the rate of $50.00 psrﬁolation are remanded _tb the Division for ]
reconsideration and redett;::nﬁ.naﬁon of the amount only. “The Hearing Officer shall retain juris-

" diction to hear any timely appeal of the redetermined amount.

The same réasonjnég does not appiy to the remaining penaliies, which were also assessed
at the maxinum rate of $50.00 per. violation. In the Division‘s view, Kem Asphalt deliberately
paid for less than all reported workhc;urs, délibe:ately regarded all ov.ert_ime hours as “travel”
ﬁﬁe, and éleliberately Peiid far less than the prevailing rate for the so-called travel ﬁme, all with

an intent to evade or limit its prévai]jﬁg wage obligations rather than based on any good faith

- . mistake. Aside from its arguments onl the mérits Kem Asphalt challenges this  penalty assess-

ment based on the audit errors identified by Eichenhorst, which resulted in reductions of about
$4,000.00 in the total wage assessment and another $1,000.00 in penaltles prior to the heannv

Substantial evidence supports the D1v131on s determmanon and Kem Asphalt has failed
to carry its burden to show that the D1v1s1on abused its discretion is setting the penalty amount.
To the extent Eichenhorst’s reconc:.ha’uon resulted in a reduction in th= number of violations, it
also eliminated any penal’aes associated with those violations, However the bu]k of violations

remains, and the aggregate numbers and types of v101attons prowde grounds for concluding that
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Kern Asphali deliberately sought to evade some of its prevailing wage obligations at the nsé '
ofits workers. In particular, Kemn Asphalt always paid prevailing wages at regular non-overtime
rates, while paying reduced overtime rates for work performed both before and afier the eigﬁt
hours attnbutyd to work on the Tehachap1 Pro_] ect. Inallbut a ‘handful of instances Kem Asphalt:
2lso réfused to recognizs that workers worked more thin ef ight hours at the Project site, auto-
ma‘ucaﬂy atiributing any excess reported hours to travel time without any evidence that travel on
a particular day was extended. This atiribution appears fo have been for the purpose of justifying
the payment of lower rates.- Kern Asphalt also offered no defense to tﬂs Division’s determina-
tioﬁ that it upd_er—repprted Wolrk hours and failed to compensats workers prop erly. for a number of
ins’tzmcés of h@]iday and weekend Work_. .

The assertion that the Division waived penalties when seﬁﬁng acomp anion case is not
.evidence of an ;buée of discretion in this one. Whatever reasons the parties may have had for

that settlement were'not showr and, as a general mlé would not be relevant or admissible here.

(.S'ﬂe Evid. Code, §115? and Brown v. Pacific Electric Ry. Co. (19 42) 79 Cal. App 2d 613.)

Kemn Asnhalt Is TLiable For All Penalt;es Asscssyd Under Section 1813,

Section 1813 states as follows

The cont'ractor .shall asa penalty to the state or poh’ucal subdmsmn on whose .
behalf the contract is made or awarded, forfeit twenty-five dollars ($2 5) for each
worker employed in the execution of the contract by the ... contractor ... for each
- calendar day during which the worker is required or permitted to work more than
. 8 hours in any one calendar day and 40 hours in any one calendar week in viola-
‘tion of the provisions of this article. . .
_ The term ““provisions ‘of this article” in secﬁon 1813 aboverefers specifically to sections
1810 through 1815, which pertain to W;orking hours on public works p'rdj ects. Section 1810 -
specifies that eight hours of laboris “a legal day’s work,” and section 1811 limits work to eight
hours in a day or 40 hours in a week “except as ... provided ... under Section 181§ > Section
1815 states as follows:
Notwithstanding the provmons of Sections 1810 to 1814, inclusive, of this code

and notwithstanding any stipulation inserted in any contract pursuant to the re-
quirements of said sections, work performed by employees of contractors in ex-
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‘cess of 8 hours per day, and 40 hours during any one wesk, shell be permitted
upon public work upon compensation for all hours worked in excess of 8 hours
per day at not less than 1% times the basic rate of pay.

_ The failure to pay required prevailing overtime rates constitutes a distinct violation under
section 1813, even thouéh the comitractor may also have been penalized under section 1775 for
paying less than the required prevailing rate. Overtime requirements serve a distinct purpose
from minimum wage r_e:quir:ement_s. (Se;: Ovemz‘ghtMotor Transportation. Co. v. Missel, supra, . '
316 U.S. at 577-78; and Monzon v. Schaefer Ambulance Service, Inc. (1990) 224 Cal App.3d 16,
37 " - |

Unlike penalties assessed under section 1775, the Division has no discretion fo vary the
amount of section 1813 penalties assessed for each violation of overfime requirements. Kem
Asphalt’s only defense to these penalties is its position on the merits with Iesiaeot to travel time.
However, that time was compensable under the facts of this case, and prevaﬂing overtime rates
+ were required at the point that workers crossed the e@ght—hoxir daily threshold regardless of what

kind of work they were doing before or after.

_ There is no argument or evidence that the Division miscalculated the number of viola-
tions or amount of pendlties assessed under section 1813. Accordingly, these penalties also must
be affirmed. :

Kern Asphelt Is Batitled To Weiver OF Sorae But Not All Liguidated Damages,

Section 1742.1(2) proyides in pertinent part as follows:

- After 60 days following the service of a civil wage and penalty assessment under
Section 1741 ..., the affected contractor ... shall be liable for liquidated damages in
-an amount equal to the wages, or portion thereof, that still remain unpaid. Ifthe
assessment ... subsequently is overturned or modified after administrative or judi-
cial review, liquidated damages shall be payable only on the wages found tobe
due dnd unpaid. If the contractor ... demonstrates to the satisfaction of the direc-
tor that he or she had substantial grounds for believing the assessment ... tobein
error, the director shall waive payment of the liquidated damages.

Rule 51(b) [Cal.Code Regs. tit. 8 §17251(b)] states as follows:
"To demonstrate “substantial grounds for believing the Assessment ... to be in er-
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* ror,” the Affected Contractor ... mmust establish (1) that it had a reasonable subjsc-
tive belief that the Asses:ment ... was in error; (2) that there is an objective basis
in'law and fact for the claimed-error; and (3) that the claimed error is one that
would have substanﬁa.’lly reduced or eliminated any duty to pay addmonal wages’
under the Assessment ..

Tn accordance with'the statute, Kern Asphalt is liable for liquidated damages only on the
Wage-s found due in the Assessment as ﬁodiﬁed Ey this Decision, which with the reduction in .
McLey’s éntitlement, total $62,609.84. Since those wages remain unpaid, liquidated daméges ;
are due unless Kern Asphalt demonstrated substantiél grounds for believing the:Assessment tobe
in error. ' ’

As wit‘h: the section 1775 penal_tiés, the distinct issues raised in connection with the two
groups of workers compel different results. In the case of the truck drivers, the proper applica-
tion of Sansone to that work has been in dispute and m flux thro.ughout this proceeding. Kem
Asphalt ha& a reasonable subjective belief and-ijeoﬁve basis for arguing that all or most o.f the
truck driving work was not subject to prevailing wage requirements b ased on Sansone and public- '
works cov&age determinations issued by this Depariment. ﬁad Kern Asphalt’s position pre-
vailed, it_wouid have eliminated rmost of this portion of the wage assessment. Accordingly, lig-
uidated damages are waived as fo the $20,119.58 in wages due to the truck driveré.

Kern Asphalt has not established an objective basis in law or fact for failing to pay pre-

_ -yailing rates for travel or other overtime hours for the other workers nor for failing to pay McLey -
" as an Operating Engineer for a substantial portion of his work. Itisalso doub‘rﬁﬂ that Kern As-
phalt had a reasonable subjective belief that its practices were froper given its manipulation of
time to avoid paymg any overtime rates for work on this Project in all but a few mstauces Thus
there can be no waiver of the Iemammg liquidated damages totaling $43,490. 26 in connection

with these errors.
F]NDIN GS
1. Affected contractor Kem Asphalt Paving & Sealing Co. filed a timely Request for

Review from a Civil Wage and Penalty Assessment issued by the Division of Labor Standards
Enforcement with respect to the New Tehachapi High School Project. '
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2 Kem A_sphalt’s ’rruck. drivers ware entifled to be paid prevailing wages for all
work i)erfomned on the Project. Kem Asphalt’s na\dng Crew mem‘ners 2150 were entitled to be
paid preva"ﬂin g wages for all work performed on the Project, including time designated as travel
tine between Kem Asphalt’s shop and the _construction site. Employee _Kenneth McLey was en-
titled to be paid the prevailing rate for the classification of Operating Engineer 2 for some but not
all of his work, as specified above in the body of this Decision. The amount of unp a1d wages
due to Mr. McLeyis $21,376.55.

3. Kem Asphalt is hable for all wages due in accordance with Finding No. 2 above
end for a1l other wages found due in the final amended and adjusted Assessment. In light of

 these findings, the net amount of wages due wader the Assessment is $62,609.84.

4.,  Therecord ea’cabhshes 654 violations under section 1775, The $6 300.00 in pen-

© alties assessed for 126 wage v101a'uons for underpayments fo truck dnvers is.remanded to the Di-

vision fc_>r reconsideration of the penalty- amoumt in g Dht of the uncertainty of fthe 1aw with Te-
spectto that work that was only recenﬂy clarified. The bivision did not abuse-its discretion in

- seiting the penalty for the remaining 528 violations at the maximum rate of $50 per violation, -

and consequently Kem Asphalt is liable for thosé penalties in the total amount of $26,400.00.

5. - Therecord establishes 606 vxola‘mns under section 1813. Kem Asphalt is liable
for penalties at the rate of $25 pe:r violation for a total of $15,150.00 in penalties under section
18 13, ' ' '

6. In tht of Finding No. 3 abeve, the potential liquidated damages due under ﬁe
Assessment is $62,609.84. No part of fhess back wages was paid within 60 days following ser-
vice of the Assessment. Kem Asphalt has demonstrated substantial grounds for believing the
Assessment to be in error as to the $20,119. 58 in wages assessed for the truck drivers, and ac-
cordingly liquidated damages are Wa1_ved as to that amount. Kern Asphalt has not demonstrated
substantial gj:onnds for believing the balance of the Assessment fo be in error, and acc'ordingly is'
not enfitled to waiver and remains liable for the remaining liquideted damages in the total
amonnt of $42,49026.

8. The amounts found due in the Assessment as modlﬁed and affirmed by this Deci-
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sion are as follows:

Wages Due: . . $ 62,609.84
Penalties under Labor Code §1775(2) $ 26,400.00
| . (8630000 remanded)
Penalties under Labor Code §1813 $ 15, 150.00
. Liquidated Damages under Lebor Code §1742.1  § 4249026
TOTAL | $146,650.10
, ORDER

The Civil Wage and Penally Assessment is modified and-affirmed in part and remanded
in part as set forth in the abéve Findings. The Hearing Officer shall issue aNotlce of Findings
Wthh shall be svrved w1th this Decision on the parties.

Th—c-,'Dmsmn shall have thu’ty (30) days from the date of service of this Decision to re- -

~ consider and redetermine the remanded portion of thé penalty assessment under section 1775.
Should the Division issue a new penalty asseséﬁent, Kern Asphalt shall have the right to request
review in accordance with Labor Code section 1742, and 1::|1ay request such review directly with

the Hearing Officer, .W'ho shall retain juﬁsdicﬁén for this purposs.

paet:_3/28/0§ e C. J\WM
: . fohn C. Duncan o :
Director of Industrial Relations

Decision of the Director o : .No. 04-0117-PWH
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It is with great pride that the Office of the Labor Commissioner releases this updated
Public Works Manual. This Manual has been revised to reflect the most recent changes in

prevailing wage laws, including:

e . Enhanced penalties for violations of Public Works Contractor Registration requirements,
including penalties on awarding agencies who use unregistered contractors and the power
of the Labor Commissioner to issue a stop order (SB 96); and

o Additional streamlining of investigative tools and processes to effectively combat
prevailing wage theft while educating the public and law-abiding contractors to create a
more level playing field and promote economic justice for the middle-class.

This Manual is designed to be used by the Labor Commissioner’s Office to ensure
consistent, timely, and accurate enforcement of the law statewide and is also intended as an
educational tool for our public works stakeholder community.

My gratitude and acknowledgement for their hard work and tremendous expertise go to
the following staff, who have brought this updated Manual to fruition: Acting Assistant Chief
Susan Nakagama and the Legal Unit’s Tom Fredericks, Bill Snyder, Luong Chau, and Lance

Grucela.

I hope you find this useful.

Julie A. Su
State Labor Commissioner
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Introduction

This Public Works Manual is designed as a training tool for the Division of Labor
Standards Enforcement (“Labor Commissioner Office”) staff to better understand
the Labor Commissioner’s functions in carrying out its responsibilities fo conduct
investigations and undertake enforcement actions under the Public Works
Chapter of the California Labor Code (LC § 1720-1861). Those statutory
provisions are cd]lectively referred to in the Manual as the prevailing wage laws.
The Manual relies in part on judicial and administrative decisions whenever case-
specific resolutions of legal issues are available. Mt is not intended as a
comprehensive summary of existing law or duly promulgated regulations, or a
pronouncement of the Labor Commissioner's enforcement policies, with regard to
prevailing wage compliance. Rather, the purpose of the Manual is to familiarize
staff assigned to prevaili.ng wage enforcement with processes and historical
issues which have arisen, and may continue to arise, as in\;estigations are

conducted and enforcement actions are initiated, and administratively reviewed,

~ under the statutory scheme. To the extent the Manual's text might be viewed as

purporting to establish rulés of general application, but fails to present
interpretations as a restatement or sunﬁmary of existing laws, regulations or
judicial and administrative decisions, it is invalid and should not be relied upon for
that purpose. The Manual's text, standing alone, is therefore not binding on the
enforcement activities of the Labor Commissioner, or the Depaﬁment of Industrial
Relations (“DIR"), in subsequent proceedings or litigation, or on the courts when

reviewing DIR proceedings under the prevailing wage laws.
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Who Does the Law Protect?

“Workers”, Defined:

Except for public works projects of one-thousand dollars ($1,000) or less, Labor
Code § 1771 requires that “all workers employed on public works” be paid at not
less than the “general prevailing rafe of per diem wages.” Labor Code § 1772
provides that workers empbyed “by contractors or subcontractors in the
execution of any contract for public work” are deemed to be so employed. Labor
Code § 1723 defines a worker as including “a laborer, worker, or mechanic.” A
standard dictionary definition of a “worker” is a “person engaged in a particular
field or activity.” (Random House Dictionary of the English Language) The issue
presented in the prevailin-g wage context is the inclusiveness of the term
“workers.” In Lusardi Construction Co. v. Aubry (1992) 1 Cal. 4% 976, 987, the
California Supreme Court interpreted section 1771 and found that “By its express

terms, this statutory requirement is not limited to those workers whose employers

~ have contractually agreed to pay the prevéiling wage; it applies to ‘all workers

employed on public works.” This interpretation is consistent. with the U.S.
Department of Labor’s position (41 U.S. Op. Alty. Gen. 488).that any individual
who personally” performs skilled or unskilled labor in construction work is
protected under the Davis-Bacon Act (40 U.S.C. § 276(a), the federal prevailing
wage law) even though he or she is not an *employee.” These authorities support
the position that protected workers under Labor Code § 1771 include not only
employees, but alsc extends to other workers performing work covered by the

prevailing wagé laws.

~ Statutory References To Workers “Employed” On Public Works, Explained:

Labor Code §§ 1771 and 1772 refer, respectively, to workers “employed” by
contractors or subcontractors “in the execution of any contract for public work™ or

“employed” on public works. Courts long ago recognized that “employed” may
-2-
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mean several things including, for example, a person whose services are
“utilized” in furtherance of the business of ahother, notwithstanding the technical
absence of an employer-employee relationship, or a person “engaged in" a task
for another under contract, or orders to do it. (Johnston v. Farmers Mutual
Exchange of Calhoun, Inc., 218 F. 2d 588 (5" Cir. 1955); United States v. Morris
(1840) 39 U.S. 463, 475.) These authorities, likewise, support the position that
prevailing wage requirements are not limited to employees of a contractor or
subcontractor. Moreover, public wérks contractors may not avoid the prevailing
wage requirement by “contracting out” all or a portion of the work performed to
subcontractors. In O. G. Sansone v. Department of Transportation (1976) 55
Cal.App.39434, 463, the Court explained that the prevailing wage laws apply to
“all" workers employed on public projects, and that the legislation cannot be
“frustrated” because of the subcohtracting of work required to be done under the

terms of the prime contract.

Title or Status of Worker Irrelevant.

A worker's title or status with the employer is not determinaﬁve of an individual’s

coverage by the prevailing wage laws. What is determinative is whether the

- duties performed by the individual on a public works project constitute covered

work. An individual who performs skilled or unskilled labor on a public warks
project is entitled to be paid the applicable prevailing wage rate for the time the
work is .performed,'regardless of whether the individual holds a particular status
such as pariner, owner, owner-operator, independent contractor or sole
proprietor, or holds a particular title with the employer such as president, vice-
president, superintendent or foreman. For example, a “working” foreman or a
“working” superintendant — one who performs labor on the project in connection
with supervisorial responsibilities —is entitled to compensation at not less than the
prevailing rate for the type of work performed. Of course, if the person holding
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the status or titles as listed above does not actually perform covered work on a

project, his or her presence alone does not trigger the prevailing wage

requirement.

“Public Works” Defined:

Labor Code §§ 1720-1720.6 contain within their provisions all of the basic facts
and condiﬁons which must be present for 2 work of improvement tb fall within the
statutory definition of “public works.” If those facts and conditions do not exist,
the statutory enforcement mechanism available to the Labor Commissioner under
Labor Code § 1741 cannot be used to recover unpaid wages or penalties
authorized by the prevailing wage laws. It is therefore necessary for staff to
determine at the earliest possible stage of assignment to an investigation whether
the required facts and conditions appear to be present. The four separate
statutory sections identify four somewhat different scenarios which comprise the

public works model:

Labor Code § 1720(a) defines public works as construction and other
enumerated construction-related tasks (including “maintenance,” see LC § 1771)
done under contract and paid for in whole, or in part, with public funds.

Maintenance is defined at 8 CCR § 16000.

Labor Code § 1720.2 extends the public works definition to include construction
work done under private contract if (1) the construction contract is between
private persons, and (2) the property subject to the construction is privately
owned, but more than 50 percent of the assignable square feet of the property is
leased to the state or a political subdivision thereof, and either (1) the lease was
entered into prior to the construction contract, or (2) the lease was entered into
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before completion of the construction if the work was performed according to

plans or criteria furnished by the state.

24.3
Labor Code § 1720.3 extends the public works definition to the hauling of refuse

from a public works site to an outside disposal location. The Director has opined
in a web-posted Public Works Coverage Determination (see Section 2.7 of this
Manual) that “refuse” is defined as “the worthless or useless part of something,”
and that if, for example, dirt excavated from trenches dug for a public works
contract is being put to a useful purpose, such as the covering of garbage at a
landfill, it would not be considered “refuse” under those circumstances. (Public
Works Case No. 2001-005 (Trash/Debris Removal from Railroad Rights-of—Way

and Facilities, Blue and Green Lines).)

244 : _
Labor Code § 1720.6 extends the public works definition to private contracts to

include construction, alteration, demolition, installation, or repair work done under
private contract if (1) the work is performed in connection with the construction or
maintenance of renewable energy generating capacity or energy efficiency
improvements, and (2) is performed on the property of the state or a political
subdivision thereof, and either (1) 50 percent of the energy generated is
purchased by the state or political subdivision thereof, or (2} the efficiency
improvements are primarily intended to reduce energy costs that would otherwise

be incurred by the state or political subdivision.

25 “Public Funds” Defined:

Labor Code § 1720(b) defines at some length what the statutory language “paid
for in whole or in part out of public funds” means. The six examples of public
funds are listed specifically at Labor Code § 1720(b), subdivisions (1)-(6), and are
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not limited to the payment of money (subd. {b)(1)) by the state or a political
subdivision directly to a public works contractor. The five other categories include
work performed (subd. (b)(2)) by the state or political subdivision; transfer of an

asset (subd. (b)(3)) for less than fair market price; fees or costs reduced, waived,

" orforgiven (subd. (b)(4)) by the state or political subdivision; money loaned (subd.

(b)(5)) by the state or political subdivision to be repaid on a contingent basis; and

- - credits applied (subd. (b){6)) by the state or political subdivision against

repayment obligations.

Public funds include state, local and/or federal monies. (8 CCR § 16000.)

Federally Funded or Assisted Projects.

State prevailing wage rates when higher are required whenever federally funded
or assisted projects are controlled or carried out by California awarding bodies of
any sort. The state prevailing wage laws cannot be applied to a project, however,
which is under the complete control of the federal government. (8 CCR §

16001(b); Southern Cal. Labor Management Committee v. Aubry (1997) 54

Cal.App.4™ 873, 886.)

Director's Authority To Determine Coverage.

The California Code of Regulations authorizes the Director of the Department of
Industrial Relations to determine coverage under the prevailing wage laws
regarding either (1) a specific project or (2) type of work to be performed. (8 Cal.
Code of Regs § 16001(a) (1).) The Director's authority to determine coverage of
projects under the prevalling wage laws is quasi-legislative, and a final
determination on any appeal is subject to judicial review pursuant to California
Code of Civil Procedure section 1085. (8 Cal. Code Regs § 16002.5(c).) The

Director's determination in any specific inquiry brought forth under the DIR's
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regulatory coverage process (8 CCR §§ 16001-18002.5) is subject to judicial
review. The Labor Commissioner is not required to file with the Director a
request to determine coverage under the regulatory process beiore proceeding
with its investigations, although it is not precluded from doing so. Under
circumstances where the Labor Commissioner issues a Civil Wage and Penalty
Assessment (“CWPA”) before any coverage determination dealing with that same
project has been requested, any affected contractor or subcontractor may timely
request a review hearing to contest a CWPA -under Labor Code § 1742, and a
claim that either the project or the type of worked performed was not subject to
the prevailing wage Iéws may be raised‘ in the administrative review proceedings.

(See Sections 4.7 — 4.9 for specifics on CWPAs.)

Posted Public Works Coverage Determinations.

The DIR posts on the DIR website, letters and decisions on administrative appeal

issued by the Director in response to requests to determine coverage under the

‘ prevailing wage laws made pursuant to 8 CCR § 16000(a). The determinations

are indexed by date and project, as compiled by DIR staff. The Director's Office
of Policy, Research, and Legislation (*OPRL") maintains this portion of the
website, and the determinations can be accessed by clicking on the topic Public

works coverage determinations, which is listed on the OPRL homepage. The

. rates may also be accessed from the public works -page on the Labor

Commissioner's website. Investigators typically review any applicable
determinations as a research tool and for general guidance when confronted with
factual situations which may raise issues of whether a particular prbjec;t or type of

work is subject to, or excluded from, coverage under the Labor Code.
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2.81

Coverage Determinations are Project-Specific.

Beginning in 2001, the Director designated certain coverage determinations as
“precedential” under Govemment Code § 11425.60. Pursuant to § 11425.60,
only those coverage determinations designated by the Director as precedential
could be specifically relied upon by the DIR in making future coverage
determinations. In 2007, as a result of case law developments, the Director
decided to no longer rely upon § 11425.60 and ceased designating any public
works_coverage determinations as precedential. Thereafter, the coverage
determinations are considered by the DIR to be advice letters directed to specific
individuals or entities about whether a specific project or type of work is public
work subject to prevailing wage requirements. According to the DIR, the

coverage determination letters present the Director’s interpretation of statutes,

regulations and court decisions on public works and prevailing wage coverage

issues, and provide advice current only as of the date each letter is issued. See
Department of Industrial Relations’ Important Notice to Awarding Bodies and
Interested Parties Regarding The Department's Decision to Discontinue Use of
Precedent Determinations at  hitp://www.dir.ca.aov/OPRL/Notices/08-04-

2007(pwcd).pdf.

Exclusions From Prevailing Wage Requirements.

At least five specially defined categories of work are excluded from prevailing
wage requirements, either under the Labor Code itself, or duly promulgated

regulations.

Volunteers.

" Labor Code § 1720.4 provides that the prevailing wage laws do not apply to work

performed by a “volunteer.” “Volunteer” is defined as “an individual who performs
work for civic, charitable, or humanitarian reasons, for a public agency or -
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corporation qualified under Section 501(C)(3) of the Internal Revenue Code as a
tax-exempt organization, without promise, expectation, or receipt of any
compensation for work performed.” (Labor Code § 1720.4(a)(1).) The exclusion
does not apply to work performed by anyone other than those persons specifically
falling within the definition. Pressure or coercion, direct or implied, from an
employer, or any form of compensation for work performed results in the loss of
volunteer status. (Labor Code § 1720.4(a)(1)(A) and (B).) Additionally, a
volunteer may not be employed for compensatibn atany time in the construction,
élteration, demoalition, installation, repair, or maintenance work performed on the
same project. (Labor Code § 1720.4(a)(1)(C).) Howsver, an individual may
receive reasonable meals, lodging, transportation, and incidental expenses or
nominal nonmonetary awards without losing volunteer status if, in the entire
context of the situation, those benefits and payments are not a substitute form of

compensation for work performed. (Labor Code § 1720.4(a)(1)(B).)

Public Agency’s Own Forces.

Labor Code § 1771 expressly provides that the prevailing wage requirement is
“not applicable to work carried out by a public agency with its own forces.” (See
also Ramirez v. Yosemite Water Co. (1999) 20 Cal.4h 785, 794)) The California
Attorney Gener-al has opined that the public agency exclusion for its own forces
applied to actual “employees” of a county, and there is no published judicial
decision which extends the exclusion to non-employees. (35 Op.Atty.Gen. 1.) As
with all specific exemptions from a minimum wage law, exclusionary language

must be narrowly construed.

Janitorial Services.
The definition of “maintenance” found at 8 CCR § 16000 requires payment of

wages at the prevailing rate and includes a variety of specific examples of work
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related to the “preservation, protection and keeping of publicly owned or publicly
operated” facilities. The prevailing wage requirement does not apply, however, to
“[lanitorial services of a routine, recurring or usual nature.” (8 CCR § 16000.)
This exception to the prevailing wage requirements applies to routine and
recurring janitorial services, such as washing, vacuuming, litter removal, etc. at a
public facility. The exclusion does not apply to non-routine clean-up which, for
example, might occur during, or at the conclusion of, a public works construction

project.

Guards.

The “maintenance” definition also excludes from the prevailing wage
requirements “[p]rotection of the sort provided by guards, watchmen, or other

security forces.” (8 CCR § 16000.)

Landscape Maintenance Work At ‘Sheltered Workshops.’

The “maintenance” definition also excludes this particular and unique type of work
from the prevailing wage requirements. “Sheltered workshop” is defined as a
nonprofit organization, ficensed by the Labor Commissioner, employing mentally

and/or physically disabled workers. (8 CCR § 16000.)

Chartered Cities.

Under Article Xl, Section 5 of the California Constitution, a “chartered city” may
exempt those of its public works projects which are completely within the realm of
the chartered city's “municipal affairs” from the requirements of the prevailing
wage laws. (City of Pasadena v. Charleville (1932) 215 Cal. 384.) Cities in
California are classified as "general law cities” (organized under the general laws
of the state) or “chartered cities” (organized under a charter). (Govt. Code 8§
34100, 34101, 34102.) There are approximately 120 California cities organized
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under a charter. The courts have identified three factors in evaluating whether a
particular public works project is a “municipal affair” of a charered city, or a
matter of statewide concermn. .If the prdject would be viewed as a statewide
concermn, the prevailing wage requirements will apply. (So. Cal. Roads Co. v.
McGuire (1934) 2 Cal.2d 115.) The factors fo be considered are: (1) the extent,
if any, of extra-municipal control over the project; (2) the source and contro! of the
funds used to finance the project; and (3) the nature and purpose of the project.
(Public Works Gase No. 2006-016.) It should also be noted that the California
Supreme Court has held that consideration of these judicially created factors for
determining whether a project is a matter of statewide concern for prevailing
wage purposes cannot be ignored merely because the Legislature expresses its
own view in legislative enactments that prevailing wages constitute a matter of
statewide concern. (State Building and Construction Trades v. City of Vista (2012)
5;1 Cal. 41 574.) Although application of the factors in any particular investigation
is fact driven, and interpretation of the judicially created factors has historically
been the source of much litigation, the Labor Commissioner will typically review
prior coverage decisions of the Director dealing with the topic in reaching a
conclusion whether the exemption applies or not. A straightforward example of
when the exemption was properly claimed is found on the OPRL website in Public

Works Case No. 2006-016 (New Public Library, City of Lindsay.)

University Affairs.

This limited exemption from the prevailing wage laws is applicable only to pﬁblic
works of improvement awarded by the Regents of the University of California. In
some respects similar to the chartered city exemption for municipal affairs (see
Section 2.9 of this Manual), Article 1X, section 9 of the California Constitution
grants the Regents powers of government as to its internal “university affairs® and

not involving statewide concern. (San Francisco Labor Council v. Regents of
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University of California (1980) 26 Cal.3d. 785.) The exemption was not
recognized in the case of DLSE v. Ericsson Information Systems, Inc. (1990) 221
Cal.App.3d 114), where the court concluded that the protection afforded private
sector employees working on the University’s public construction projects was a
“matter of statewide concern.” The decision reached in Régem‘s v. Aubry (1996)
42 CalApp.4" 579, however, specifically allowed the exemption when the
University contracted with private companies to build subsidized married student
and faculty/staff housing on university-owned land, holding that such a project
was part of the University's core educational function, rather than a statewide
concern. In instances in which the limited éxemption is claimed to exist, the
Labor Commissioner will make a determination based upon application of the
case law to the specific facts in the matter. If the University's bid documents or
contract for the work requires the payment of prevaling wage, the Labor
Commissioner will conclude that the exemption does not exist and enforce the

prevailing wage requirements.

What Must Public Works Contractors Do To Comply With the Law?

Contractors and subcontractors which bid on and are_ awarded public works
projects must comply with three general obligations which are enforced by the
Public Works Unit of the Labor Commissioner's Office. The three categories of

obligétions are set forth in detail below.

Contractors’ Obligations To Maintain and Furnish Records:

Labor Code § 1776(a) requires each public works contractor and subcontractor to

keep accurate payroll records, including the name, address, social security

" number, work classification, straight time and overtime hours worked each day

and week, and the actual wages paid to each worker. The *work classification”

refers to the craft classification (or type of work performed) as fixed by the
-12-
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Director and specified by title on the prevailing wage determinations published
and maintained by the OPRL. (Labor Code § 1773 and 8 CCR § 16203.) Payroll
records which do not identify the Director's specified title {e.g., records which only
identify a worker by status, such as “journeyman” or “apprentice” or “partner,” and
do not refer to the Director's published classification, such as “Laborer Group 1°
or “Carpenter’) are inadequate. Payroll records shall be on forms provided by the
Labor Commissioner or in a manner containing the same information as the
forms provided by the Labor Commissioner. This form (DIR Form A-1-131) is
available on the Labor Commissioner’s wébsite in the Public Works/prevailing
wage section. The payroll records may consist of printouts that are maintained as
computer records so long as the printouts contain the same information as the
forms. The required certification language is also on the Labor Commissioner’s

website.

Payroll Records Must be Certified:

Labor Code § 1776(b) requires that payroll records, as defined above, shall be

“certified,” that is, verified by written declaration made under penalty of perjury,

that the information contained in the records is true and correct. (8 CCR §
16000.) The certification language is found on the back of the form furnished by
the Labor Commissioner. Payroll records fumished to Labor Commissioner

which are not certified are inadequate.

Statement of “Employer Payments”.

The prevailing wage laws permit contractors employing workers on public works
to bay a certain portion of the “Total Hourly Rate” reflected on the applicable
prevailing wage determination published by the Director, either in cash to
workers, or as contributions {o specified plans or entities as “Employer Payments”

Labor Code § 1773.1(b) and (c), as defined at 8 CCR § 16000 The Labor
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Commissioner developed a form (see website for Form PW 26) to simplify both
the preparation by contractors of the required information and the Labor

Commissioner’s review of that information. (See Section 4.2.5, following).

Payroll Records, Defined:

California regulations define Payroll Records to mean “[a]ll time cards, cancelied
checks, cash receipts, trust fund forms, books, documents, schedules, forms,
reports, receipts or other evidences which reflect job assignments, work
schedules by days and hours, and the disbursement by way of cash, check, or in
whatever form or manner, of funds to a person(s) by job classification and/or skill
pursuant to a public works project.” (8 CCR § 16000.) The Labor Commissioner
may request a contractor to produce any such payroll records to assist the Labor
Commissioner in determining whether the contractor paid its workers all wages

due.

ltemized Statements.

Labor Code § 226, although not part of the prevailing wage laws, requires all
employers to regularly fumish each of his or her employees with an accurate
itemized statement, in writing, including up to nine separate categories of
information. Labor Code § 226 itemized statements fall within the broad definition
of “payroll records,” and must be made available for inspection by the Labor
Commissioner upon request. (NOTE: Employers who fail to keep or furnish
itemized statements to their employees are subject to civil and criminal penalties
in accordance with the provisions found at Labor Code §§ 226-226.6. Penalties
available under those sections are not enforced by the issuance of a Civil Wage
and Penalty Assessment, but through a citation procedure set forth in detail at
sections 226.4-226.5. Investigators who encounter violations of section 226
should proceed in accordance with those sections, which are entirely distinct from
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the remedies available under the Public Works Chapter, which is the subject of

this Manual.)

Requests For Certified Payroll Records (“CPRs”).

Labor Code § 1776(b)(2) requires contractors and subcontractors to make a
certified copy of all payrdll records as enumerated in Labor Code § 1776(a)
available for inspection or furnished to the Labor Commissioner, upon the Labor
Commissioner’s written request, to be provided within ten days of the contractor's
receipt of that request. Failure to timely “file” (furnish) the requested records
subjects the contractor, or affected subcontractor, to monetary penalties. {Labor
Code § 1776(d) and (h).) The Labor Commissioner developed a form letter
entitied “Request For Certified Payroll Records” (Form PW 9) which constitutes
the statutorily required written request and sets forth the penalties for
noncompliance. The form letter typically requésts CPRs for all workers employed
by.a named contractor or subcontractor for the entire duration of work performed
on the project identified. Blank copies of DIR Form A-1-131'and Form PW 26 are
enclosed with the form letter. The request should be mailed (first class and
certified mail, return receipt requested) and/or sent electronically (facsimile or e-
mail). Satisfactory evidence (certified mail receipt, facsimile confirmation, or e-
mail receipt) reflecting the date of receipt by the contractor will be needed to

calculate monetary penalties assessed for noncompliance.

Contractors' Obligation To Electronically Submit Certified Payroll Records

("eCPRs").

Labor Code Section 1771.4 was added to the Public Works Chapter by the
Legislature as part of the Public Works Reforms contained in SB854 which
became effective on June 20, 2014. Labor Code Section 1771.4(a)'(3) requires
each contractor and subcontractor to furnish “the records specified in Section

1776 directly to the Labor Commissioner.” This obligation exists independently of
-15-
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any writtenrequest from the Labor Commissioner. Rather, the
legislation requires that the records shall be furnished at least “monthly or more
frequently if specified -in the contract with the awarding bociy" (Section
1771.4(a)(3)(A)), and in “a format prescribed by the Labor Commissioner”

(Section 1771.4(3)(B)). The format prescribed by the Labor Commissioner is
found on the Laﬁor Commissioner's website, and specifies that contractors and
subcontractors must electronically submit certain payroll information by following
_the specific on-line instructions. The legislation was designed fo enhance the
Labor Commissioner's abilityto evaluate compliance with prevailing wage
requirements. (Section 1771.4(a)(3)(4).) The Labor Commissioner is now
able to monitor (on an ongoing basis and without the need for a written request
f;>r payroll records or  a formal investigation) ~whether  contractors  and
~ subcontractors at least appear to be in compliance with the prevalling wage laws,
_basedA solely upon the eCPRs submitted. Electronic submission of Certified
P_ay_roll Records (*eCPRs”) was also designed to complement the on-line

registration of public works contractors now required by SB854's Public Works

Reforms. Thé on-line submission of eCPRs also enables contractors and

subcontractors to provide this short format of payroll information with keystrokes,

rather than preparing and delivering written documents. It is extremely important

“for __contractors and subcontractors  to  understand that  submission

of certain payroll information electronically is a requirement separate and distinct

from the obligation already found in Labor Code Section 1776(d) “to file a certified

copy of the records with the entity that requested the records enumerated in

subdivision (a) [of Section 1776] within 10 days after receipt of a written request”

for such records. So there can be no confusion, all contractors must comply with

both requirements. Thus, a contractor that has electronically furnished eCPRs is

not excused from timely furnishing to the Labor Commissioner “a certified copy of

all payroll records” within 10 days after receipt of such a writien request.
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Conversely, a contractor that provides payroll records in response to a written
request from the Labor Commissioner is not excused from continuing to furnish
eCPRs on an ongoing basis. There are at least two reasons Why this is so. First,
eCPRs do not contain, and were neither intended nor designed to contain, all of
the payroll information and records which may be required for a contractor to
comply with written requests by the Labor Commissioner for payroll records made
pursuant to Labor Code Section 1776(d). According to the provisions of the
California Code of Regulations (specifically, 8 CCR 16401(b)), “the format
for reporting of payroll records requested pursuant to Labor Code Section
1776" is a form identified in the regulation as the "Public Works Payroll Reporting
Form" (Form A-1-131) which is available at any of the Labor Commissioner's
Offices throughout the state. Additionally, the Labor Commissioner includes
Form A-1-131 in all written requests for ceriified payroll records. The regulation
also provides: “"Acceptance of any other format shall be conditioned upon the
requirement that the alternate format contain- all of the information required

pursuant to Labor Code Section 1776." As noted above, the prescribed format

for eCPRs does not include all of this information. The information not available

in eCPRs but which is required in Form A-1-131 submissions includes: work

classifications, gross amounts earned each week, itemized deductions or

~ contributions for federal taxes, state taxes, state disability in.surance, vacation or

holiday pay, health and welfare benefits, pension, union dues, if any, travel and

subsistence, and savings.

.Responses To Inspection Requests.

White the'Labor Commissioner is authorized to inspect a certified copy of CPRs
at all reasonable hours, at the principal office of the contractor or subcontractor
(Lébor Code § 1776(b)(2)), investigators typically do not request inspection.

Rather, copies of CPRs are routinely requested to be furnished instead.
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Responses To Requests For Copiss.

The deadline for contractors or subcontractors to furnish the requested copies of
CPRs is within ten days after receipt of a written request. (Labor Code §
1776(d).) The statutory language does not specify “calendar” or. *working” days,
however, 8 CCR § 16000 defines “days” as calendar days unless otherwise
specified. Labor Code § 1776(c) permits contractors to use copies of payroll
records or printouts of payroll data, so long as the documents furnished contain
the same information as the forms provided by the Labor Commissioner, and the
records are certified in the manner specified at 8 CCR § 16000. If the
documentation furnished does not meet both of these requirements, the
contractor or affected subcontractor is subject to monetary penalties under Labor

Code § 1776(h). Computation Example: The first penalty day is the calendar

date after the ten day response period has expired. The last penalty day is the
calendar date upon which the tardy CPRs are received by the Labor
Commissioner. The assessment is calculated by multiplying the total number of
penalty days times the number of workers listed on the tardy CPRs, times
$100.00. If no CPRs are produced, the last penalty day is the date a Civil Wage .
and Penalty Assessment assessing penalties under Labor Code § 1776 is
served, and the number of workers is estimated based upon the best evidence
available. Inthe event a contractor fails to timely comply with a request for CPRs,

including any follow-up request for additional underlying payroll records listed in

the definition of “payroll records” found at 8 CCR 16000 (i.e., “All time cards,
cancelled checks, cash receipts, trust fund forms, books, documents, schedules,
forms, reports, receipts or other evidences which refiect job assignments, work
schedules by days and hours, and the disbursement by way of cash, check, orin
whatever form or manner, of funds to a person(s) by job classification and/or skill

pursuant to a public works project’), the penaity will continue beyond the date of
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service ofthe CWPA and “until strict compliance is effectuated.” (See, Labor

Code section 1776(h).)

Costs, Limited Reimbursement To Contractors and Public Agencies.

The Labor Commissioner has no statutory or regulatory obligation either to pay
contractors or affected subcontractors for requested copies of CPRs as a
precondition to compliance with a Labor Commissioner-initiated request for
CPRs, or to reimburse contractors for any expenses incurred. Recovery of costs
for preparing or furnishing CPRs are only available o contractors (or public
entities) under 8 CCR § 16402, a regulation which applies only if the request for
CPRs was made by the “public” pursuant to Labor Code § 1776(b)(3). That
statutory subdivision, when read in conjunction with that regulation, sets forth with
specificity the timing and amounts of costs for reproduction of CPRs available to

contractors and bublic entities {including the Labor Commissioner).

CPR Privacy Concems.

Labor Code § 1776(g) mandétes special handling of CPRs obtained by the Labor

Commissioner and two other public entities -- awarding bodies and the Division of

~ Apprenticeship Standards (*"DAS") —who are also statutorily authorized to request

CPRs from public works contractors. Before making CPRs available for
inspection as copies, and furnished upon request to the public or any other public
agency pursuant to Labor Code § 1776(b)(3), CPRs obtained by staff must be
“marked or obliterated to avoid disclosure” of workers' names, addresses and

social security numbers. That same obligation is set forth at 8 CCR § 16403.

Two Exceptions:

The first exception applies to copies of CPRs furnished to a “joint labor-
management committee” established pursuant to the Federal Labor Management
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Cooperation Act of 1978 (29 U.S.C. § 175(a)). The redaction of personal
information from copies of CPRs provided to those specially authorized -joint

labor-management committees is limited to the workers’ social security numbers

only. The workers’ addresses are not to be obliterated. (Labor Code § 1776(¢).)
The second exception applies to agencies that are included in the Joint
Enforcement Strike Force on the Underground Economy established pursuant to
California Unemployment Insurance Code section 329, and other law
enforcement agencies investigating violations of law. These particular agencies
are entitled to be provided with copies of certified payroll records without any
redaction of names, addresses, and social security numbers. However, any
copies of such records received by these law enforcement agencies made
available for inspection or furnisﬁed to the public by these agencies must be
redacted to prevent disclosure of an individual's name, address, and social

security number. (Labor Code § 1776(f)(1).)

3.1.12 Full Social Security Numbers Required.

7 Labor Code § 226(a), which sets forth certain record keeping requirements for
employers, limits an employer’s obligation to provide only the last four digits of
employees’ social security numbers. Labor Code § 1776(a) has not been so
amended and requires the inclusion of the full social secufity number. For
enforcement purposes, however, it shouid not be considered as a violation of
Labor Code § 1776 warranting the issuance of a CWPA if a contractor makes
available for inspection, or furnishes upon request, the full social security number
for all affected employees on a separate written report, signed under penalty of
perjury, to the entities identified in 1776(b)(2) within the time limits specified in
Labor Code 1776. These entities include a representative of the body awarding
the contraét, the Labor Commissioner, and the Division of Apprenticeship
Standards (DAS).
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Retention of Payroll Records by Public Works Contractors.

There is no provision in the prevailing wage laws which specifies a records
retention period for CPRs or all of the types of “payroll records” as defined and
listed at 8 CCR § 16000. The limitations period for legally recognized wage
underpayment remedies available against public works contractors, however,
vary depending upon the remedy available. Accordingly, contractors should
retain CPRs for the duration of any applicable limitations period. Contractors
rhust also separately comply with any record keeping requirements set forth in the

Labor Code and applicable Industrial Welfare Commissioner wage order.

Contractors’ Obligations To Pay Prevailing Wage Rates:

Not less than the specified prevailing rates of per diem wages must be paid to all
workers employed in the execution of public works contracts. (Labor Code §
1774.) Workers employed by contractors or subcontractors in the execution of
any contract for public work are deemed to be employed upon public work.
(Labor Code § 1772.) Note: rates are also accessible through the Labor

Commissioner’s Public Works website.

“Prevailing Rate of Per Diem Wages,” Defined:

Labor Code § 1773.1 specifies the components which comprise the rates
published by the Director, and are available on the DIR website as “General
Prevailing Wage Determinations.” The specific rates applicable for each.craft,
classification, or type of work, and for each geographic locality throughout the

state, can be located on the DIR website.
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3.2.2 Director's Authority to Determine Prevailing Wage Rates.

Labor Code § 1773 requires any body awarding a contract for public work to
obtain from the Director the prevailing rates for all hours worked, including holiday
and overlime rates, and provides to the Director the general methodology for
making such determinations. Labor Code § 1773.9 further expands that
methodology, and Labor Code § 1773.4 provides the regulated public with a
process by which to request review of the Director's wage determinations. The
Director is authorized by Labor Code § 1773.5 to establish rules and regulations
to implement the prevailing wage laws, and the Director has done so -at length
with respect to the setting and publishing of the rates applicable on public works
projects. 8 CCR §§ 16000-16304 The Director has the sole responsibility for

establishing the prevailing wage rates for all classifications of workers.

323 Issue Date [/ Effective Date.

The issue date listed O'n each prevailing wage determination refers to the date the
OPRL placed copies of the Director’s. new determinations in the mail to awarding
bodies and other interested persons. (8 CCR § 16000.) The more important date,
however, is the effective date, which is not listed on the determination. The
effective date is the first date upon which the wage rates set forth in the
determinations apply to work performed on a project. The effective date is ten
days after the issue date. (8 CCR § 16000.) Because rates ére generally issued
by OPRL twice a year (February 22™ and August 227), those rates go into effect
ten days thereafter (March 3% in leap years and March 4% in non-leap years, and

September 1st, respectively).

3.24 Effective Date / Bid Advertisement Date.

The Bid Advertisement Date (or Date of Notice or Call for Bids) is defined at 8
CCR § 16000. This is the date an awarding body published the “first notice
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3.2.6

inviting bids” in a newspaper (or otherwise legally promulgated notice) of a
prospective public works project which results in a contract being awarded. For
the Labor Commissioner’s enforcement purposes, if the effective date of a
determination is on or after the bid advertisement date but before the listed
expiration date, the rates listed on that particular determination constitute the
prevailing wage rates for work performed under that public works contract.
Consistent with the Department's enforcement policy, if an awarding body does
not advertise the public works project for bid, other benchmark events, including
the first written memorialization of the agreement concerning the public works
elements of project or the contract governing the award of public funds will be
utilized ihstead. (See e.g., Baldwin Park Market Place, City of Baldwfn Park,
Public Works Case No. 2003-028, October 16, 2003.)

Expiration Date / Double Asterisk/ Predetermined Increases.

Each prevailing wage determination also includes a specified expiration date.
This is defined as the date upon which the determination is “subject to change.”
(8 CCR § 16000.) If there are “predetermined” changes (generally, increases to
the wage rate), the expiration date will be followed by a double (**) asterisk. The
new prevailing wage rate goes into effect on the day following the expiration date
listed in the determination. Predetermined increases are published and available
on the OPRL homepage, and specify the date upon which the increase(s) must
be paid to workers. The predetermined increase web paosting informs the
investigator and public of applicable future predetermined increases to the rates

listed in the original wage determination for work performed on that project.

Expiration Date / Single Asterisk.

If there are no “predetermined” changes, the expiration date on each prevailing

wage determination will be followed by a single ( * ) asterisk. Single asterisk
-23.
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3.2.741

expiration dates mean the rates listed on that particular wage determination apply
for the entire duration of the project, no matter how long work under the original

public works contract continues.

Overtime.

The worker must be paid the applicable overtime rate set forth in the wage
determination. This includes the requirement that any overtime performed under
the public works contract must be compensated at the overtime rate required by

the prevailing wage determination in effect on that project for the craft.

Worker Performing Work During The Same Workday In Two Or More
Different Classifications With Different Rates Of Pay.

In the situation where a worker performs work during the same workday in two or
more different classifications with different rates of pay, the worker must be paid
the overtime rate in effect for the type of work he or she is performing during
those overtime hours. The same requirement applies to a worker performing
work on two or more public works projects during the same workday. All hours
must be counted for overlime purposes, and the worker must be paid the
applicable overtime rate in effect for the type of work performed for all overtime
hours worked in the workday. Example: Iif a worker is performing work in the
Inside Wireman's classification for four (4) hours and then performs work in the
Painter’s classification for six (8) hours, the worker would be entitled to no less
than the total of four (4) hours of pay at the Inside Wireman's straight time rate of
pay, four (4) hours of pay at the Painter's straight time rate of pay, and two (2)
hours of pay at the Painter's overtime rate of pay for the two (2) hours worked in
excess of eight (8) hours per day. As in all circumnstances on public works
projects where the worker is paid at two or more different rates of pay during the

same workday, the employer is responsible for maintaining records showing that
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the worker was paid the appropriate rate of pay for all hours worked in each

classification.

Worker P‘erforminq Work On Public and Private Projects During the Same
Workday With Different Rates of Pay.

In the situation where a worker is paid two rates during the course of a workday
and one of those rates is based upon work on a public works project and the
other rate is based upon work performed on a private works project during that
same workday, the regular rate for calculating the overtime rate for work
performed on the public works project is based on the higher of either the
weighted average or the prevailing wage rate in effect at the time that the work is
performed, Wh('ch is often dependent upon when that public work was performed.
Example: If a worker is employed in a workday for four (4) hours on a private
construction job at $15.00 per hour and then, after completing the work on the
private project, is employed during the same workday for eight (8) hours on a
public work prbject at $30.00, the worker would be entitled to $15 per hour for the
four (4) hours worked on the private p.roject, $30 per hour for the first four 4)
hours worked on the public works project, and the applicable overtime rate (e.g.
$45 per hour) set forth in the prevailing wage determination for the final four (4)
hours worked on the public works project. This is the case because the worker
cannot be paid less than the applicable prevailing wage straight time or overtime
rate for work performed on a public works project and since all hours worked are
counted for overtime purposes, four of the worker's hours worked on the public
works project were worked in excess of eight (8) hours during the workday.
Conversely, if the same worker performs four (4) hours of work on a public works
project and then, later in the same workday, the worker performs eight (8) hours
of work on a private construction project, the worker would be entitled to $30 per
hour for the first four (4) hours worked on the public works project, $15 per hour

for the first four (4) hours worked on the private project, and the weighted
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average of the two rates for the final four (4) hours worked on the private works
project.  Investigators should refer to the Labor Commissioner's 2002
Enforcement Policies and Interpretations Manual, sections 49.2.5- 49.2.6.1, for a
detailed explanation of how to establish the regular rate of bay for calculating
overtime under the weighted average method. Applying that methodology here,
and aésuming the worker only worked one twelve (12) hour day during that
workweek, the weig'hted average calculation results in a regular rate of $20 per
hour (4 hours x $30 per hour ($120) +'é hours x $15 per hour ($120) = $240,
divided by 12 total hours worked during that workweek = $20 per hour) and the
correct overtime rate for the worker would be $30 per hour (1.5 x the regular rate

of $20).

Contractors’ Obligations To Comply With Apprenticeship Standards.

Labor Code § 1777.5 identifies the obligations of contractors (including
sﬁbcontractors) to employ apprentices on public works projects. The
requirements to employ apprentices do not apply to “contracts of general
contractors or to contracts of specialty contractors not bidding for work th-rough a
general or prime contractor when the contracts of general contractors or those
specialty contractors involves less than thirty-thousand dollars ($30,000)." Labor
Code § 1777.5(0).) Contractors who “knowingly violate” ény of these
requirements are subject to monetary penalties (up to $300.00 for each full
calendar day of noncompliance) under Labor Code § 1777.7, and may also be
“debarred,” i.e., denied the right to bid on or be awarded a contract for public
works, or perform work as a subcontractor on a public works project, for up to a
period of three years. The appropriate remedy in each case will be based upon a
consideration of five circumstances listed in the statute. Effective June 27,2012,

the Legislature amended section 1777.7 to transfer enforcement of these
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apprenticeship obligations from the Chief of the Division of Apprenticeship

Standards (DAS) to the Labor Commissioner.

Three Overall Categories Of Apprenticeship Violations.

All public works contractors must: (1) Timely submit contract award information
to an authorized apprenticeship program both before commencing work on the
project and after work has been concluded. (See, LC § 1777.5(e) and 8 CCR
230), (2) Employ DAS-registered apprentices, _including compliance with
minimum and maximum ratios of work hours performed by apprentices to
journeymen. '(See, LC § 1777.5(d) and (g), and (h)-(1), LC § 3077 and 8 CCR

230.1(a) and (c)); (3) Make training fund contributions to the California

" Apprenticeship Council ("CAC”) in specified amounts. (See, LC § 1777.5(m)(1)

and 8 CCR 230.2.) The statutory references andlor the regulations cited are
extremely detailed and explain with particularity: (1) The procedures contractors

must follow to properly submit contract award information (what, when, and

' where) and to request dispatch of apprentices to the project (when and from

whom); (2) The calculation of minimum and maximum ratios for determining the
number 51‘ hours apprentices are to be employed before the end of the contract
or subcontract; (3) Optional payment of training fund contri_butions to approved -
apprenticeship programs rather than to the CAGC; (4) Compliance with the
“journeyman on duty’ rule (when required); (5) Specified exceptions to any of
these requirements. The cited regulations were written and adopted by the
CAC. The Labor Commissioner enforces apprenticeship standards when
apprénticeship violations are the specific subject of new complaints and will .
include apprenticeship compliance during the course of investigations arising
from complaints alleging other violations of the prevailing wage laws, such as

wage underpaymenits to workers.
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Faillure To Submit antract Award Information / Violations.

Labor Code section 1777.5(e) requires every contractor on a public Works project
‘to submit contract award information” to an applicable DAS-approved
apprenticeship program that can supply apprenﬁces in a particular apprenticeable
occupation to the public works site. The CAC regulation found at 8 CCR 230(a)
explains and supplements that requirement. DAS Forrh 140 was created to allow
contractors to fill-in-the-blanks on that form to provide all information requirea by
either the statute or the regulation. Specifically, DAS Form 140 seeks the
following: (1) The contractor's name, address, telephdne number, and state
license number; (2) Full name and address of thé public work awarding body;

(3) The exact location of the public work; (4) Date of the contract award; (5)

Expected start date of the work; (6) Estimated journeymen hour;; (7) Number
of apprentices to be employed; and (8) Approximate dates apbrentices will be
employed. The form itself is available to the public on the DAS website, along
with an interactive list of contact fnformation foir all of the approved apprenticeship
programs in defined geographical areas throughout the state. Read together the
statutory and regulatory provisions suggest three different deadliﬁes to
provide the DAS Form 140 information. The statutory deadline is “prior to
commencing work” on the project, but the CAG regulation alternatively requires
providing the information “to the applicable apprenticeship committee within ten
days of execution” of the prime contract (or subcontract), “but in no event later
than the first day” the contractor has workers employéd upon the public work. For
the Labor Commissioner’s enforcement purposes the deadline for submission of
DAS Form 140 information by each contractor (for each applicable craft) is the
first day a journeyman in_that craft works on the project for that contractor.
Because neither the provisions of Labor Code 1777.5(e) nor the language in the
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CAC regulation specify any particular method of submission, the Labor
Commissioner relies upon the definition of acceptable “service” of documents
found in the Director’s regulations under Labor Code section 1742 (which by law
apply to the review ofthe Labor Commissioner's penalty assessments for
apprenticeship violations) as controlling. Under the Director's regulation found at
8 CCR 17210(b), DAS Form 140 information is deemed submitted to an
approved apprenticeship program “at the time of personal delivery or mailing, or

| at the time of transmission by facsimile or other electronic means.” It is the
responsibility of the contractor to provide satisfactory evidence to the Labor
Commissioner that DAS Form 140 information has been timely submitted /
transmitted by one of these methods. It should be noted that while contractors
using electronic means (fax or e-mail) to transmit a completed DAS Form 140 to
an apprenticeship program will likely have easy access to documentary proof of
the date of electronic transmission, no similarly reliable evidence may be
available to contractors to establish the date of submission when first class mail is
the only method used. In that situation, the date of mailing may be established by
additional documents (such as a certified mail receipt, or a receipt for delivery of
certified mail which reflects the date of mailing, or a proof of service by first class
mail which accompanied the DAS Form 140) which would constitute reliable
evidence that the DAS. Form 140 was in fact mailed on or before the deadline.
The obligation to submit DAS Form 140 information is not identical for all
contractors. The CAC regulation found at 8 CCR 230(a) explains that contractors
who have been approved to train apprentices “in the area of the site of the public
works project” in a particular apprenticeable craft need only submit DAS Form
140 information to those programs. Contractors who are not already approved by
an apprenticeship program sponsor in the area must provide DAS Form 140
information to all of the applicable apprenticeship programs whose geographic
area of operation “includes the area of the public works project.”
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Failure to Submit Contract Award Information / Penalties.

Penalties for violations of DAS Form 140 requirements are assessed in
accordance with Labor Code section 1777.7(a)(1) for “each full calendar day of
noncomplianée." The first penalty day for failing to submit /.transmit DAS Form
140 information for each apprenticeable craft is the calendar day after the
deadline date has passed. A contractor's certified payroli records, if
accurate, generally provide the most easily available evidence to establish the
first penalty day. Thus, if a contractor first employed a journeyman carpenter on
May 1, 2015, the first penalty day for failing to submit / transmit DAS Form 140
information would be May 2, 2015. The penalty continues to be assessed for
each full calendar day thereafter until the calendar date upon which the DAS
Form 140 is actually submitted / transmitted. If the DAS form 140 information is
never submitted / transmitted, the penalty continues to be assessed for
each calendar day thereafter untit and includingthe last calendar date the
contractor performed any work -in any apprenticeable craft on the préject.
Investigators should include in their Penalty Review forrﬁ a simple explanation of
their calculation of the penalty days being assessed for DAS Form 140 violations,
showing the first penalty date, the last penalty date, and the total number of
penalty days. Two examples, again using May 1, 2015, as the date our

contractor first employed a journeyman carpenter on the project:

Example 1: Failure to timely submit / transmit contract award information for
craft of carpenter on or before May 1, 2015. First penalty day = 5/2/15; Last

penalty day (based on the calendar date before submission, assuming
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here that 6/3/15 is the date of submission) = 6/2/15. Total number of penalty

days is 32.

Example 2: Failure to ever submit / transmit contract award information for the

. craft of carpenter; First penalty day = 5/2/15; Last penalty day (based on the last

date the same contractor performed any work in any apprenticeable craft on the
project, assuming here that 7/7/15 is the last date of work) = 7/7/15. Total

number of penalty days is 67.

Minimum Ratio Violations.

Understanding the minimum ratio requirement (“oné hour of apprentice work for
every five hours of journeyman work”) and the mathematical calculation of
penalties when violations occur lends itself‘to a step-by-step approach: (1) To
determine whether a violation has occurred, the investigator must first count the
total number of journeyman hours worked in a particular craft by a specific
contractor “before the end of the contract or, in the case of a subcontractor,
before the end of the sﬁbcontract." (See, subdivision (h) of § 1777.5.) Assume
the contractor in question has submitted certified payroll records (*CPRs") which
reflect that journeyman carpenters worked a total of 750 straight-time hours over
the course of the contract. (Note that hours worked by jeurneymen in excess of 8
per day or 40 per week are excluded from this célculation, also pursuant to
subdivision (h) of § 1777.5.) (2) Calculate 20% of 750 journeyman hours to
determine the minimum number of apprentice hours required before the end of
the contract. (750 x 0.20 = 750 minimum apprentice hours.) (3) Assume that
this contractor's Ci’Rs only reflect a total of 40 apprentice hours worked in the
carpenter craft during the contract. That number is less apprentice hours than
the minimum required under the statutory formula. Violation of the minimum ratio

requirement has therefore been established. (4) The investigator must now
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determine the penalty. The Legislature did not base the penalty upon the number
of hours a contractor may have fallen short in providing apprentices with work on
the project. Rather, § 1777.7(a)(1) provides that contractors who knowingly
violate any of the apprenticeship standards found in § 1777.5‘ “shall forfeit as a
civil penalty” an amount not exceeding $100 “for each full calendar day of
noncompliance.” (Note that the maximum increases to $300 per day when two or
more violations occur within a three-year period. Assume that our contréctor
does not have a prior violation.) Because subdivision (h) of § 1777.5 informs us
that compliance with the minimum ratio requirerhent applies during ’"a_ny day or

portion of a day when any journeyman is employed at the jobsite,” noncompliance

* with the ratio should be also measured against that same total number of

calendar days. (Note that it is therefore irrelevant for penalty purposes whether

the qontractor‘s apprentices and journeymen were employed in accordance with
the ratio on any single day. This is so because our statute mandates that
compliance with the ratio is not fo be determined at the end of each day, but only
by “the end of the contract.”) Assume the CPRs in our example reflect that the

total count of calendar days during which one or more journeyman carpenters

were employed by this contractor was 50. (5) The contractor is therefore subject

to a maximum penalty of $5000 (3100 x 50 days of noncompliance = $5000) for -

. failing to employ apprentice carpenters in accordance with the minimum ratio

required by § 1777.5.

Affirmative Defense to Minimum Ratio Violations.

A contractor which fails to accumulate a sufficient number of appréntice hours
before the end of the contract or subcontract may raise an affirmative defense to
avoid minimum ratio penalties under the CAC regulation found at 8 CCR
230.1(a). The regulation explains that contractors not already employing

sufficient apprentices to comply with the minimum one-to-five ratio "must request
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dispatch of required apprentices” from DAS-approved apprenticeship committees
providing training in the applicable craft or trade in the geographic area of the
public work. That regulation served as the template for DAS Form 142, use of .
which engb!es contractors to be excused from the minimum ratio obligation even
if the minimum ratio of apprentice hours is not actually achieved before the end of
the contract or subcontract. To do so, it is the contractor's burden to establish
that all of the ;egulation's request-to-dispatch requirements have been satisfied.
The requirements may be summarized “as follows: (1) Did the contractor request
dispatch from each apprenticeship committee in the geographic area of the site of
the public work? (2) Has the contractor provided the Labor Commissioner with a
éopy of each written request, with proof that it was sent by first class mail,
facsimile or e-mail? (3) Did the réquest give the committee written notice of at

least 7-2‘hours (excluding Saturdays, Sundays and hglidays) before the date on

which one or more apprentfces were required? (4) Was the request made in

. enough time to meet the above-stated ratio? (5) Did the contractor actually

employ each of the apprentices dispatched? Failure of the contractor to establish
that each of these requirements has been satisfied will be insufficient to establish

an affirmative defense to a minimum ratio violation.

Apprenticeship Violations Which Also Resuli In Prevailing Wage
Underpayments. -

The Labor Commissioner's enforcement of the obligation of all contractors and
subcontractors to pay not less than the specified prevailing rates of per diem
wages may include situations where underpayments resulted from certain
violations of the apprenticeship standards identified in Section 3.3.1 above. The
first three apprenticeship-related examples' of wage underpayments, as explained
below in Sections 3.3.2.1 (Unregistered Apprentices), 3.3.2.2 (Nonpayment Of
Training Fund Contributions) and 3.3.2.3 (Maximum Ratio Violations), have all

been historically addressed by the Labor Commissioner as prevailing wage
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violations  when discovered during the course of our prevailing wage
investigations. The last example, explained below in Section 3.3.2.4 (Journeyman
On Duty Violations), involves a discrete obligation applicable only to those public
works contractors who have elected to employ and train apprentices under the
rules and regulations of the CAC. Previously, it had been a policy decision that
the Labor Commissioner would refer complaints alleging violations of this
“journeyman on duty” rule (8 CCR 230.1(c)) to DAS for investigation. Because
the Labor Commissioner has now replaced DAS as the state agency responsible
for enforcing contractor violations of apprenticeship standards, violations of this
and other duly adopted CAC regulations which may result in prevailing wage
underpayments wili also be enforced under LC § 1741, and therefore subject to

penalties authorized by LC §§ 1775 and 1813.

Unregistered Apprentices.

Labor Code section 1777.5(b) and (c) authorize contractors to pay certain
workers at "the prevailing rate of per diem wages for apprentices.” If a prevailing
rate for apprentices is included in the Director's published wage determinations
for a particular craft or trade, it is always less than the journeymen rate. The
lower apprentice rates serve as a monetary incentive for contractors to satisfy the
required minimum ratio of apprentice hours to journeymen hours before the end
of the contract. To be paid at the lower apbrentice rates, a worker must be
"registered” (i.e., be party to a written apprent_iceship agreement confirming that
the worker is "in training under apprenticeship standards that have been
approved by the Chief' of the DAS). A worker's eligibility to be paid at an
apprenticeship rate may be verified by referring to'the online data base
maintained on the DAS website for each particular craft or trade. However,
investigators generally require the contractor to provide a copy of the worker's
written apprenticeship agreement to establish eligibility. Regardless of the
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perceived level of skills (or lack thereof) that a worker in a particular craft or trade
may actually possess, he or she must be enroled in a DAS-approved
apprenticeship training program at the time the work was performed. If not, hours

worked in that craft or frade must be paid at the higher journeymen rate.

Nonpayment Of Training Fund Contributions.

Labor Code § 1777.5(m)(1) requires contractors who employ journéymen or
apprentices in any “apprenticeable craft” (the Director's wage determinations
include a symboi ( # ) next to the craft designation to indicate an apprenticeable
craft) must contribute to the Califomia Apprenticeship Council (“CAC") the
amount reflected as the hourly “training” rate that appears on the Director's wage
determinaﬁon, for each hour worked. A contractor is also entitled to take credit
for such contributions made to a DAS-approved apprenticeship program that can
supply apprentices to the site of the public work. The training contribution is a
distinct obligation of the contractor under Labor Code § 1777.5(m)(1) and cannot
be satisfied by paying the required hourly contribution directly to the worker. The
Labor Commissioner may issue a Civil Wage and Penalty Assessment against a
contractor if the contractor fails to pay the required hourly training contributions to

a DAS-approved apprenticeship program or the CAC.

Maximum Ratio Violations.

Labor Code § 1777.5(g) inciudes a *maximum ratio” limitation on the total number
of hours of work performed by apprentices in a particular craft as measured
against the total number of hours performed by journeymen in that craft under a
public works confract. The applicable maximum ratio (if any) is not contained in
either the Labor Code itself or duly promulgated regulations, but found only in the
apprenticeship standards under which the apprenticeship program operates if the

contractor agrees to be bound by those standards. If a maximum ratio violation is
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suspected, the Labor Commissioner will request a copy of the standards under

which the apprenticeship program operates, including the maximum ratio

" requirement, as well as evidence that the contractor has agreed to be bound by

those standards. Any violation of 2 maximum ratio requirement can be measured
only by determining the total hours worked by apprentices and journeymen at “the
end of' the contract or the subcontract, rather than on a daily basis. (LC §
1777.5(h).) If such a violation is found, the aggregate prevailing wage
underpayment is typically calculated and remedied by raising a sufficient number
of the excess hours originally paid at the apprentice rate to be paid at the
journeymen rate, thereby ensuring compliance with the haximum ratio.

Journeyman On Duty Violations.

Labor Code § 1777.5(c)(2) allows a contractor to elect to have its apprentices
employed and trained in accordance with the “rules and regulations” of the CAC
to satisfy its statutory obligation to employ apprentices (and to simultaneously
qualify its DAS-registered apprentices as eligible to be paid at lower apprentice
wage rates). Alternatively, under LC §1777.5(c)(1,) the contractor may elect to
have its apprentices employed and trained in accordance with the standards of a
DAS-approved apprenticeship committee. If the contractor elects to follow the
CAG rules, the applicable regulation is found at 8 CCR 230.1(c), and expressly
requires that apprenticés s0 employed *must at all times work with or under the
direct supetvision of journeyman/men.” This is not a rétio requirement (such as
the maximum ratio limitation explained above at Section 3.3.2.3) for which
compliance is determined “at the end of the contract.” Rather, this is a
mandatory, daily obligation that is in effect whenever a worker paid as an
apprentice is working on the public works project. Thus, apprentices who are not
at all times working “with or under” a journeyman (for the same classification of
work in which the apprentice is being trained) must be paid not less than the
journeyman rate. The lower apprentice wage rate is simply not available for the
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worker in this situation because his or her employment and training under LC §
1777.5(c)(2) is by deﬂnitibn *not in accordance™ with the CAC rules which the
contractor has elected to follow. This is so even though the worker may be
registered as an apprentice with the DAS. The regulation found at 8 CCR
230.1(c) is frequently referred to as the “journeyman on duty” rule. Violati}ons are
remedied by the Labor Commissioner’s issuance of a Civil Wage and Penalty

Assessment. Note that the rule would not apply if a contractor elects the

alternative method to employ and train apprentices set forth at LC § 1777.5(c)(1).

From a practical standpoint, investigators should routinely request that

contractors provide evidence of their compliance with their obligation to submit

contract award information to an authorized apprenticeship program before

‘commencing work on the project, as required by LC § 1777.5(e). A completed

DAS form entitled *Public Works Contract Award Information” (DAS 140) includes
the contractor’s selection of either the CAC rules or a particular apprenticeship

committee’s standards under which their apprentices will be employed.

The Labor Commissioner’s Prevailing Wage Enforcement Process.

The Labor Commissioner enforces California’s prevailing wage requirements.

Calculation of Wages Due.

Labor Code § 1774 requires payment of not less than the “specified prevailing
rates of wages” for all hours worked. The specified rates are the rates found in
the Director's wage determinations which correspond with the type of work .
performed by individual workers. Contractors are required to select the
applicable wage determination based on the work actually performed by a worker -
for each hour of wbrk on the project. Contractors also must identify one of the

Director’s classifications (such as “carpenter” or “drywall finisher”) for each of the
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hours worked by an individual worker. In its investigations, the Labor
Commissioner will determine the difference between the total wages required to

be paid and the total wages actually paid.

Travel and Subsistence Reauirements.

Labor Code § 1773.1 includes within its definition of “per diem wages” both
“travel" and “subsistence™ payments in the Directors determination of the
applicable prevailing wages due for a particular type of work. Historically, the
amounts required for either travel or subsistence are fixed daily amounts due to
workers whenever the terms of a collective bargaining agreement are ado_pted by
the Dfrector as setting forth ihe prevailing wage rates in a particular locality.
These fixed amounts are not specifically set forth fn any of the Director's
published wage determinations, but are pnly noted in footnotes appearing on the
wage determinations. The footnote language appears in bold on each affected
determination under the heading: “TRAVEL AND/OR SUBSISTENCE
PAYMENT." The text below the footnote directs the readef to the DIR website to
obtain the travel and subsistence requirements, and the fixed daily amounts if the
requirements are met. There s little uniformity arﬁong the requirements found in
the OP-RL’s posted collective bargaining agreement (CBA) provisions, and
contractors must verify the provisions in each case to determine when and under
what circumsténces travel and/or subsistence payments may be required. The
requirements differ among classifications, butére usually based on the distance a
worker must travel from a designated location to the public work jobsite. The
fixed daily amount also differs among classifications. SPECIAL NOTE:
Compensable travel time is distinct from travel and/or subsistence payments.
Compensable travel time is included in the calculation of hours worked. Travel
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and/or subsistence payments are a separate and distinct obligation of public
works contractors if the conditions set forth in the CBA are adopted by the

Director to apply to work on a public works project.

“Scope of Work” Provisions Published by the DIR.

The classification of work subject to a specific, Director-issued wage
determination is often a primary area of dispute between Labor Commissioner
and public works contractors in enforcement proceedings under the prevailing
wage laws. In addition to routine factual disputes (such as workers claiming they
performed certain dutieé while the employing contractor claims otherwise), even if
the duties performed are not in dispute, the correct classification for that very type
of work (and therefore the prevailing rate which applies) may be contested. The
Director will make the final determination on the correct classification. (DLSE v.
Ericsson Information Services, Inc. (1990) 221 Cal.App.3d 114.) Occasionally,
the wage determination itself may include references to specific types of work
subject to that determination (such as a particular “Operating Engineer” Group
Number referring to a particular type of equipment). Other determinations may
not include that level of specificity. When such an issue arises, the Director has
typically relied on the Scope of Work provisions published by the OPRL, along
with that particular wage determination. It is therefore important that in\)éstigators
review those Scope of Work provisions whenever this issue arises during an
investigation. It is irrelevant from the Labor Commissioner's perspective whether
a worker happens to be a member of a union whose CBA provisions are posted
by OPRL with the wage determination, or whether an affected contractor is
signatory to that CBA. In the prevailing wage context, the Labor Commissioner
does not enforce CBA provisions which may be in effect between public works
contractors and one or more labor organizations. The applicable wage .rate is
determined by the worker's classification and is based on the work actually
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performed. Rather, the Labor Commissioner enforces the rates set forth in the
Director's wage determinations and the Scope of Work provisions may provide
guidance in interpreting the determinations. Workers may be reclassified when

the duties or work tasks do not accurately reflect the work being performed.

Factual Disputes Concerning the Type of Work Performed.

Fa;:tual issues of this nature are one of the primary areas of dispute arising in
investigations by the Labor Commissioner. From a practical standpoint, the best
a;:;proaoh for investigators is to obtain as much evidence as may become
available. Although it is impossible to predict the weight which might be assigned
to any evidence by a trier-of-fact in the event a CWPA is contested, the following

sources of evidence may be available (this listing is not meant to be all-inclusive):

(1) Worker complaints, statements (preferably, written) or

questionnaires identifying the duties and equipment used by the

worker;
“(2) Public works contracts and subcontracts, including specifications;
(3) Inspection reports or logs maintained by awarding bodies,

contractors or any other observers of the work performed;
(4) - Time and pay records, prepared either by workers (such as
calendars) or contractors, which may include descriptions of

duties.

Different Classifications For the Same Worker.

The minimum prevailing wage for hours worked in the execution of a contract for
pubic works is based upon the specified prevailing rates “for work of a similar
character” (LC §§ 1771 and 1774.) Therefore, it is possible that one worker may

perform more than one type of work during the course of a project. Two
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important considerations for staff encountering this situation during an
investigation are: (1) The potentiality that even though two different classifications
of work identified in the Director's wage determinations may sometimes provide
the minimum rates required to be paid for the worker’s separate duties, the higher
minimum rate may apply for all of the hours worked. The U.S. Department of
Labor analyzed this issue under similar provisions in the Davis-Bacon Act (40
U.S.C. § 276(a), the federal prevailing wage law) and determined that when a
worker performs duties in a higher paying classification (such as a Pipefitter), the
fact that some of the work performed by that same worker is similar to a type of
work in a lower paying classification (such as Laborer Group 1), when that same
work is performed by a Pipefitter (as a small or large part of his or her whole
assigned task on any given job) it is the work of a Pipefitter, and must be
compensated at the higher.rate. (In re Corley (1978), Case No. 77-DB-114, 23
Wage and Hour Cases, 1071, 1075.) The In re Corley analysis is not intended to
bresumptively apply to all situations where a contractor's CPRs identify the same
worker as performing work during the same day in two different classifications at
two different rates of pay. Consistent with the language of Labor Code 1771, a
contractor is generally not required to pay its workers at a rate higher than that
specified in a particular wage determination for the type of work performed. The
In re Corley rationale is applicéble only where both types of work performed by
the same worker are part of the work assigned to that worker in accomplishing
the overall task performed under the higher-paying classification. Absent
compelling evidence as to the type of work performed, any uncertaintieé will likely
| be resolved in the favor of worker testimony (and against the affected contractor
whose failure to maintain the required records created the uncertainties)
concerning the duties actually performed. (See, Hernandez v. Mendoza (1988),

199 Cal.App.3d 721.)
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Compensable Travel Time.

Travel time related to a public works project constitutes “hours worked” on the
project, which is payable at not less than the prevailing rate based on the worker's
classification, unless the Director's wage determination for that classification
specifically includes a lesser travel time rate. (See Director’s Decision in in the
Matter of Kern Asphalt Paving & Sealing Co., Inc. (March 28, 2008), Case No. 04-
0117-PWH. (See also Morillion v. Royal Packing Co. (2000) 22 Cal.4t 575).)
Travel time required by an employer after a worker reports to the first place at
which his or her presence is required by the employer is compensable travel time,
and includes travel to a public work site, whether from the contractor’s yard,
shop, another pﬁblic work site, or a private job site. All such compensable travel
time must be paid at the same prevailing wage rate required for the work actually
performed by the worker at the public works site. No additional facts, such as
whether tools or supplies are being delivered by the worker to the site, need be.

present.

Calculation of Overtime and Saturday/Sunday/Holiday Wages. -

Labor Code § i815 requires that work performed on public works projects in
excess of 8 hours per day, -or 40 hours per week, must be compensated at not
less than time and one-hélf the basic rate of pay. Failure to pay the appropriate
overtime rates subject the contractor to penalties pursuant to Labor Code § 1813.
In addition to Labor Code § 1815, the Director's wage determinations generally
designate specific premium rates for straight-time hours worked on Saturday
and/or Sunday and Holiday work. The DIR website identifies the particular
Holidays covered by the premium rate requirements under each wage
determination. Saturday, Sunday, and Holiday premium rates apply for the hours
worked on each of those days as specified in the applicable determination. |If
more than 8 hours per day are worked on the Saturday, Sunday and Holiday or
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the hours worked, including Saturday, Sunday and Holiday exceeds 40 hours for
the week, then overtime rates (calculated from the premium rate) also app!iés

and the contractor is subject to penalties pursuant to Labor Code § 1813.

Note: In some cases, the wage determination for a specific classification may
specify the requirement that overtime be baid for hours worked in excess of a
maximurm number that is less than 8 hours per day or 40 hours per week. For
instance, the general prevailing wage detérmination may require that overtime be
paid for all hours worked in excess of seven (7) hours per day or 35 hours per
week. ln.those circumnstances, overtime must be paid in accordance with the
conditions set forth in the general wage determination. (See, 8 CCR
16200(a)(3)(F), Exception 4, discussed below at 4.1.7.4.) Contractors that fail to
comply with this requirement are subject to penalties under Labor Gode § 1775 in

addition to the amount of any wages due,

Exceptions to Overtime Requirements.

Overtime is to be paid as indicated in the applicable wage determination. There
are four limited exceptions to the overtime requirements under 8 CCR

16200(a)(3)(F). They are:

Exception 1:

If a workweek other than Monday through Friday is a fixed business practice or is
required by the awarding body, no overtime payment is required for the first eight
hours on Saturday or Sunday. The *fixed business practice”.portion of this
exemption is construed narrowly. It will not be permitted in ciréumstances where

the contractor cannot establish that such a practice exists on all its projects,

including public and private projects.

-43-
May 2018



Office of the Labor Commissioner
Public Works Manual

41.7.2

41.7.3

4174

Exception 2:

If the collective bargaining agreement provides for Saturday and Sunday work at
straight-time, no overtime payment is required for the first eight hours ‘on

Saturday or Sunday.

Exception 3:

If the awarding body determines that work cahnot be performed during normal
business hours, or work is necessary at off hours to avoid danger to life or
property, no overtime is required for the ﬁfst eight hours in any one calendar day,

and 40 hours during any one calendaf week.

No overtime payment is required for less than 40 hours in a standard work week,
or for less than eight hours in a calendar workday, unless specified in the
collective bargaining e_lgre_ement used as the basis for the prevailing .wage

determination.

Restriction on Alternative Workweek Schedules:

The California Labor Code requires that workers employed on public works in
excess of eight hours per day receive compensation for all such hours at not less
than the specified overtime rate. (Labor Code §§ 1810, 1811, and 1815.) The
California Constitution also restricts the hours that may be worked on public
works projects'to eight hours a day, except in specified circumstances. (Article
XV, section 2). Notwithstanding Labor Code §§ 511, 514 and Wage Order 16,

these restrictions apply to all workers performing work on public works projects,
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including workers covered hnder collective bargaining agreements and workers
covered by an alternative workweek schedule adopted under Labor Code § 511
or Wage Order 16. Accordingly, no worker may be employed on a public works
project for more than eight hours a day unless the worker receives the overtime

compensation specified by the applicable prevailing wage determination.

Saturday Make-Up Days:

The determinations for some crafts permit contractors to pay straight time rates
for Saturday work if certain conditions are satisfied. Any such exception from the
general prevailing wage requirements is construed narrowly in accordance with its
express terms. Furthermore,- the exception must be included in the applicable
prevailing wage determination in order to apply. The Labor Commissioner will not
recognize exceptions which may exist in underlying collective bargaining
agreements which rates are adopted by the Director for purposes of public works
unless the Director also adopts the exception and it is included in the

determination.

Credit for Employer Payments.

California prevailing wage law requires the payment of per diem wages, which
includes two components. The first component is the Basic Hourly Rate. The
second component is the Employer Payments. Taken together, these two
compone;nts make up the Total Hourly Rate which must be paid to each worker

for any wofk performed on a public works project.

Employer Payments Are A Credit Against The Obligation To Pay The
General Prevailing Wage Rate Of Per Diem Wages.

Contractors obligated to pay prevailing wages may take credit for amounts up to
the aggregate total of all benefits, such as pension, health & welfare, etc., listed

as prevailing in the applicable wage determination. Contractors are not limited to
-45-
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the individual amounts specifically listed under the Various categories of benefits
specified in a wage determination in taking credit for providing Employer
Payments. Rather, the contractor may take a credit for the aggregate total of
permissible Employer Payments made on behalf of the affected worker. For
example, the Director’s statewide prevailing wage Determination (C-20-X-1-2017-
1) for the Iron Worker (Ornamental, Reinforcing, Structural) classification for the
craft of Iron Worker , reflects a Basic Hourly Rate of $36.00, with permissible
Employer Payments of $9.55 per hour (Health and Weh‘are), $13.32 per hour
(Pension), $4.00 per hour (Vacation/Holiday), $2.865 per hour (Other Payments),
and one mandatory employer payment of $0.72 per hour (Training), which must
be paid to the California Apprenticeship Council (“CAC") or an approved
apprenticeship program. The Sum of all these components ($66.455) is the Total
Hourly Straight-Time Rate listed on the Determination. The aggregate total of
permissible Employer Payments (excluding the amount required for Training) is
$29.735. The permissible Employer Payment amounts listed here typically reflect
~the particular hourly benefit rates found in a collective bargaining agreement
which the Director determined had established the prevailing rate for this craft
and classification of work in this geographic area. Absent contractual obligations
which may apply to a particular contractor, the total of $29.735 per hour may be
paid by an employer in full or in part to any category of permissible Employer
Payments, and the employer will be entitled to credit against the total prevailing
wage obligation. Thus, an employer may choose to contribute $20 of the
aggregate total to a private medical insurance plan or a pension plan for its
workers, and pay the remainder of $9.735 directly to the workers. The employer
may take credit for the medical insurance or pension payments, and all of the
payments added together ($45.735 paid to workers + $20.00 paid to medical or
pension plan + $0.72 to CAC = $66.455), which would reflect compliance by this
employer with the prevailing wage rate obligation. (WSB Electric, Inc. v. Curry
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(9th Cir. 1996) 88 F.3d 788.) This credit may be taken only as to amounts which
are actual payments. (8 Cal. Code of Regs. § 16200(a)(3)(!).) No credit may be
taken for benefits required to be provided by other state or federal law. (Labor
Code § 1773.1(c).) For instance, a contractor may not take a credit against its
prevailing Wagé obligations for benefits such as workers’ compensation,

unemployment benefits, and social security and Medicare contributions.

No Reduction of the Basic Hourly Rate.

California law prohibits the use of credits for Employer Payments tc_) reduce the
obligation to pay the hourly straight time or overtime wages specified as the Basic
Hourly Rate in the general prevailing wage determination. (Labor Code §
1773.1(0) and 8 Cal. Code of Regs. § 16200(2)(3)([).) Two legislatively created
exceptions to this general rule are now found at Labor Code section 1773.1(c)
and section 1773.8. Both exceptions are extremely limited in scope and are only
applicable to increases in employer payment contributions made pursuant to
criteria set forth in a collective bargaining agreement ("CBA"), and‘only if the
specific -statutory conditions listed in the Labor Code have been met.
Investigators will typically require a contractor claiming an exception under these
sections to submit satisfactory evidence that the exception applies, including, but
not limited to, a certified copy of the CBA upon which the exception is based, and

to certify that the CBA's terms applied to the workers identified orl the contractor’s

certified payroll records.

Example:
Basic Hourly Rate $25.00
Employer Payments $15.00
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Total Hourly Rate $40.00

The contractor can comply with California prevailing wage laws by paying:

1. $40.00 per hour in wages;
2. $25.00 per hour in wages plus $15.00 in Employer Payments.
3. 'Any combination of the wages and Employer Payments so long

as the Basic Hourly Rate is not less than $25.00 per hour and the

" Total Hourly Rate meets or exceeds $40.00 per hour.

Different for Purely Federal Projects Under Davis-Bacon Act.

The California law restricting the reduction of the Basic Hourly Rate is distinct
from the federal prevailing wage laws under the Davis-Bacon Act. The Davis-
Bacoh Act does not prohibit the crediting of employer payments or benefit
contributions towards fulfilling the hourly wage rate listed in the contract wage
d_etermination on federally funded projects. Contractors performing work on
projects which are govemed by both the federal Davis-Bacon Act and the
California prevailing wage requirements must, however, continue to comply with
state requirements in order to be in compliance with California law. Investigators
may encounter this issue when dealing with contractors on public works projects
which have mixed funding (both federal and state) or federally funded projects
which are controlled or carried out by California awarding bodies of any sort. In

both of these situations, the application of state prevailing wage rates when

higher is required. (See 8 CCR § 16001(b).)

Application to All Hours Worked.
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Employer Payments must be paid for all hours worked, including overtime hours,
unless expressly provided otherwise in the general prevailing wage determination.
The general prevailing wage determinations specify the applicable daily,
Saturday, Sunday, and Holiday overtime payment. Although the applicable
overtime rates set forth in the determination include the Employer Payments, the
overtime rate (for example, time and one half) is based upon the Basic Hourly
Rate only. The Employer Payment is therefore excluded from calculating the

applicable overtime premium due as overtime compensation.

4231 Example:

An employee worked 12 hours in the workday as an lron Worker on a public -
works project. The Basic Hourly Rate of pay in the determination is $32.00 plus

$22.700 in Employer Payments. The overtime rate for the first 2 daily overtime

hours is $48.00 (one and one half (1%4) times the Basic Hourly Rate of $32.00, or

$32.00 + $16.00). The wages due for each overtime hour is $70.00 (the overtime

rate plus Employer Payments, or $48.00 + $22.00). The wages due per hour for

all other overtime is $86.00 (two (2) times the Basic Hourly Rate plus Employer

Payments, or $64.00 + $22.00).

The worker would be due.

8 Hours at $54.00 ($32,00 + $22.00) _ $432.00
2 Hours at $70.00 $140.00
2 Hours at $86.00 $172.00
Total Wages Due $744.00!

! This example is for illustration purposes. The general prevailing wage determinations specify
the applicable Total Hourly Rates that must be paid to workers for straight time, overtime,
Saturday and Sunday work, and there is no need for contractors to independently determine the
hourly amount to be paid. '
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424 Types of Employer Payments for Which An Emplover May Take a Credit
- Against lts Prevailing Wage Obligations.

The types of employee benefits recognized as Employer Payments under Labor

Code § 1773.1 include payments for:

(1) Health and welfare.

(2) Pension.

(3) Vacation.

(4)  Travel

(5) . Subsistence.

(6)  Apprenticeship or other training programs authorized by Section 3093, so
long as the cost of training is reasonably related to the amount of the
contributions.

(7) Worker protection and assistance programs or committees established

_ under the federal Labor Management Cooperation Act of 1978 (Section
- 175a of Title 29 of the United States Code) to the extent that thé activities
of the programsb or commitiees are directed to the monitoring and

' enforcer;nent of laws related to public works.

(8) Industry advancement and collective bargaining agreements
administrative fees, provided that these payments are required under a
collective bargaining agreement pertaining to the particular craft,
classification, or type of work Within the locality or the nearest labor
market area at issue. -

(9) Other purposes similar to those specified in paragraphs (1) to (8),

inclusive.

4241 . Types Of Benefits Which Do Not Constitute Employer Payments:

The types of benefits for which an employer may not take a credit against its
prevailing wage obligations include benefits such as the use of a cell phone or

company vehicle, gas reimbursement, or a Christmas bonus.
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“Employer Payments” Defined:

tabor Code § 1773.1 defines Employer Payments to include all of the following:

(1) The rate of coniribution irrevocably made by the employer to a

trustee or third person pursuant to a plan, fund, or program.

2) The rate of actual costs to the employer reasonably anticipated in
providing benefits to workers pursuant to an enforceable
commitment to carry out a financially responsible plan or

program communicated in writing to the workers affected.

(3) P_ayménts to the California Apprenticeship Council pursuant to
Section 1777.5.

ltis not necessary that the Employer Payment satisfy all of these three conditions
in order for the credit to be valid. It is sufficient that the Employer Payment
satisfies any one of the specified conditions in order to be considered an
Employer Payment for which a contractor is entitled to take a credit against i.ts

prevailing wage obligation.

Irrevocably Made to a Trustee or Third Person Pursuant to a Plan, Fund, or
Program. ’

Examples of these types of Employer Payments includé contributions by a union
signatory contractor to a labor-ménagement_afﬁliated pension, health & welfare,
training, and vacation programs, coniractor payments for. health insurance
premiums, contractor payments irrevocably made to a trustee or third party for

pension benefits, and similar types of payments.
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Employer Payments made to these types of plans must be made reqularly.

A contractor may take credit for Employer Payments “if the employer regularly

makes the contributions, or regularly pays the costs, for the plan, fund, or

program on no less than a quarterly basis.” (Labor Code-§ 1773.1(d).)

Employver Payments Must Be Determined Separately For Each Worker.

Credit against the -prevailing wage obligation may be taken only toward the
prevailing wage réquirement for each applicable worker. Employers may not take
credit for an individual worker based upon an average payment or contribution
made on behalf ofé group of workers. For a specific example demonstrating the

Labor Commissioner's method of converting a contractor's monthly or annual

~contributions to a typical benefit plan into an hourly wage equivalent to calculate

the amount of credit available against the prevailing wages due to an individual

worker, please refer to Section 4.2.6.4.1 of this Manual,

Vesting Does Not Normally Affect Right to Credit.

Many pension pléns, particularly union-affiliated pension plans, contain “vesting”
requirements which, under the plan, require that the worker complete a certain
length of service before the worker has a nonforfeitable right to benefits under the
plan. The existence of such vesting requirements does not affect the amount of
credit an employer may take for such contributions, provided that the pension
plan is a bona fide plan that meets the applicable requirements under ERISA,
including the minimum vesting requirements. Under no circumstances, however,

may the forfeited contributions revert to the employer.
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Employer Payments That Are Reasonably Anticipated to Benefit Workers.

Employer Payments that are not irrevocably made to a trustee or third person
pursuant to a plan, fund, or program may still be valid as a credit against the
prevailing wage obligation, provided that they meet all of the conditions set forth |
in Labor Code § 1773.1(b)(2). Such rate of actual costs for such plan or

programs can be credited against the prevailing wage only if the plan or program:

W) N Can be reasonably anticipated to provide benefits to workers;

(2) 1s pursuant to an enforceable commitment;

(3) Is carried out under>a financially responsible plan or program; and
_ 4) Has been communicated to the workers affected.

Example.

The type of Employer Payments contemplated under § 1773.1(b){2) may indude
certain vacatiqn and holiday plans for which the employee accrues the benefit
during the time worked oh a public works project. Such payments must meet all
the conditions set forth above. In addition, the credit may be taken only as to

amounts which are “actual payments.” (8 CCR § 16200(a)(3)(l).)

Payments to the California Apprenticeship Council.

Employer Payments for which a contractor may take a crc_adit against its prevailing
wage obligatic;ns also include payments made to the CAC pursuant to Labor
Code § 1777.5(m)(1). The arnount of contribution is listed on the general
prevailing wage determination for those crafts which are rebcognized by the
Director of the DIR as an apprenticeable craft. Such amounts ére typically listed
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in the general prevailing wage determination under the heading Training or similar

type heading.

Includes Payments Made to An Approved Apprenticeship Program.

A contractor may take as a credit for payments to the CAC any amounts paid by
the contractor to an approved apprenticeship program that can supply

apprentices to the site of the public work project. (Labor Code § 1777.5(m)(1).)

Training Contributions Not Paid to the Worker.

Although such payments constitute part of the Total Hourly Rate required to be
paid by the employer, such payments are not paid to the worker. Rather, such
payments are made to either the CAC or the applicable approved apprenticeship
program. The contractor may add the amount of the contribﬁtions in computing

his or her bid for the public works contract. (Labor Code § 1777.5(m)(1).)

Exception - Non-Apprenticeable Crafts.

For non-apprenticeable crafts, any training contributions should be paid to the
worker as wages and not paid to the CAC. Some crafts are not identified on the
Director's wage determinations with a symbol (#) which indicates an
apprenticeable craft. If that is the case, any training contribution listed in the
general prevailing wage determination should be paid to the worker, or to the
applicable training program, if the contractor is contractually obligated to make

such payments under its collective bargaining agreement.

Annualization.

Annualization is a principle adopted by the federal Department of Labor in
enforcing the Davis-Bacon Act for crediting contributions made to fringe benefit

plans based on effective rate of contributions for all hours worked during a year
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by an employee on both public (Davis-Bacon) and private (non-Davis-Bacon)
projects. (Miree Construction v. Dole (11th Cir. 1991) 930 F.2d 1536, 1539.)
California law requires that the credit for employer payments must be computed
on an annualized basis where the employer seeks credit for employer payments
that are higher for public works projects than for private construction performed

by the same employer. (Labor Code § 1773.1(e).)

Exceptions:

Annualization is required except where one or more of the following occur:

(1) The employer has an enforceable obligation to make the higher
rate of payments on future private construction performed by the

employer.’

(2) The higher rate of payments is required by a project labor

agreement.
(3) The payments are made to the CAC pursuant to Section 1777.5.

4 The director determines that annualization would not serve the

purposes of this chapter.

The annualization principle requires that when converting an employer's
contribution to a pension or medical plan into an hourly amount, the amount of
payments must be divided by the total number of hours worked in a year on all
projects, public and private, not just the number of hours worked during that year

on public projects. This method of calculation, the *annualization” principle,
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provides a means to permit an employer to take credit only for employer

contributions paid to workers while employed on covered public works projects.

Annualization Calculation.

For enforcement purposes, the Llabor Commissioner follows the federal
enforcement guidelines. See Department of Labor Field Enforcement Handbook

— 6/29/90, Section 15f11. (See http://iwww.dol.aov/whd/FOH/index.htm to review

the handbook.) Under the federal enforcement guidelines, where a contractor
makes annual payments in advance to cover the coming year and actual hours
will not be determinable until the close of that year, the total hours worked by the
workers performing work covered by California’s prevailing wage laws, if any, for
the pl;eceding calendar year (or plan year) will be considered as representative of
a normal work year for purposes of annualization. Similarly, where the contractor
pays monthly health insurance prenﬁums in advance on a lump sum basis, the
total actual hours worked in the previous month, or in the same month in the
previous year, may be used to determine (i.e. estimate) the hourly equivalent
credit per employee during the current month. It is not considered a violation if
the contractor uses the full year equivalent of 2,080 (40 hours x 52 weeks) hours
in determining the applicable credit unless, of course, the affected employee

worked more than 2,080 hours in that applicable year.

Representative Period.

Any representative period may be utilized in such cases, provided the period
selected is reasonable. Employers using other methods to calculate the
allowable credit have the burden of establishing that their method satisfies the

annualization requirements set forth in Labor Code 1773.1(d).

Example:
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An employse works as a carpenter whefe the basic hourly rate set forth in the
wage determination for Carpenter is $30 and the total employee bensfit
(Employer Payment) package is $15, excluding the training contribution.
Accordingly, the total hourly rate required to be paid under California’s prevailing

wage laws is $45.

Where the employer provides the carpenter with medical insurance in the amount
of $4,800 per year, the employer would divide the total annual cost of the benefit
by the total hours worked by the employee for the precéding ye'ar. The employer
may also use 2,080 hours, which is the equivalent of full year employment to

arrive at the allowable Employer Payment credit.

For instance, where the employer uses the equivalent of full year employmenf, or

2,080 hours, the applicable credit is as follows:
($400 x 12 months) divided by 2,080 hours = $2.31 per hour.

If the worker in this example receives no other employee benefits which are
recognized as bona fide El;nployer Payments under California Iavy, then for each
hour worked on a project covered by California’s prevailing wage laws, the
employer is entitled to take a credit of no more than $2.31 against its obligation to
pay the worker $45 per hour, up to a maximum credit of $4,800, which is the total
amount paid for medical insurance. The difference between the $15.00 per hour
employer payment required under the applicable wage determination and the
credit allowed for the provision of medical insurance must be paid to the worker

as part of his or her hourly wage for work performed on the public works project.

Basic Hourly Rate $30.00
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Medical insurance Benefit $ 231
Additional Wages Due $12.69
Total Due Per Hour $ 45.00 '

If the worker works the entire year only on projects covered by California's
prevailing wage laws, or under circumstances otherwise exempt under the
exceptions set forth above in Labor Code § 1773.1(e)(1)-(4), the employer would

be entitled to take the full credit of $2.31 up to a maximum of $4,800.

Conversely, if the worker worked only 1,500 hours of the year on projects covered
by California’s prevailing wage laws and 580 hours 6f the year on other jobs
which are not covered by Calffomia's prevailing wage laws or are otherwise not
exempted under Labor Code § 1773.1(e)(1)-(4), the employer‘would be entitled to
take a credit of only $2.31 per hour towards meeting the employer's obligation to
pay the prevailing wage on the California public works projects. Therefore,
although an employer may have paid $4,800 in insurance premiums for that year,
the employer is entitled to take a total annual credit of only $3,465.00 (1,500 x.
$2.31) against its prevailing wage obligation because the employer may take the

credit only for those hours worked on a public works project.

Payments To The California Apprenticeship Council Pursuant To Section
1777.5.

As specified in Labor Code section 1773.1(e)(3), payments made to the CAC, or
to an applicable approved apprenticeship program pursuant to Labor Code §
1777.5(m)(1), do not neéed to be annualized. For enforcement.purposes, the
Labor Commissioﬁer takes the position that the exemption from the annualization
requirements under section 1773.1(e)(3) is limited to the training contributidn
amounts set forth in the applicable general prevailing wage determination. An

employer may not claim credit against a worker's per diem wages for training
-E8-
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contribution amounts paid in excess of the amount set forth in the applicable

general prevailing wage determination unless the worker actually benefits from

the payment. (See Director's Decision In the Matter of Request for Review of
DBS Painting, Inc. (Decemnber 10, 2007), Case No. 06-0168-PWH). Credit for
contribution amounts which meet this requirement must be annualized unless

otherwise exempt under section1773.1(e)(3).

Calculation of Labor Code § 1775 Penalties. .

The Labor Code provides that the contractor and subcontractor, if any, under the
contract shall forfeit not more than two hundred dollars ($200.00) for each
calendar day, or portion thereof, for each worker pafd less than the required
prevailing wage rate. This dual liability is most easily described as a penalty
which is combined, united, and shared by both the contractor and subcontractor.
The fact that a contractor may have been totally ignorant of its subcontractor's
prevailing wage underpayment is not, standing alone, a defense to liability for this
penalty. Moreover, and contrary to an argument sometimes raised by prime
contractors, the language of the statute does not mean that the prime contractor
only becomes responsible for the penalty if the subcontractor fails to pay it first.
While the Labor Commiséioner may only collect the total penalty once, the
contractor and subcontractor equally share full responsibility for the amount
assessed. The only exception is found in the “safe harbor” provisions available to
prime contractors who meet the requirements of Labor Code § 1775(b),
discussed in detail below in Section 4.3.1 of this Manual. In assessing the
amount of the penalty, the Labor Commissioner considers two factors. The first
factor is whether the failure of the contractor or subcontractor to pay the correct
rate of per diem wages was a good faith mistake and, if so, the error was
promptly and voluntarily corrected when brought to the attention of the contractor
or subcontractor. The second factor is whether the contractor or subcontractor
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has a prior record of failing to meet its prevailing wage obligations. There are
minimum penalties. The Labor Commissioner may assess not less than forty
dollars ($40.00), uniess the failure of the contractor or subcontractor to pay the
correct rate of per diem wages was a good faith mistake and, if so, the error wés
promptly and voluntarily corrected when brought to the attention of the contractor
or subcontractor. The Labor Comrﬁiss‘toner may assess not less than eighty

dollars ($80.00) if the contractor or subcontractor has been assessed penalties

- within the previous three years for failing to meet its prevailing wage obligations

ona separate contract, unless those penalties were‘subsequently withdrawn or
overturned. The Labor Commissioner may assess not jess than one hundred
twenty dollars ($120.00) if the Labor Commissioner determines that the violation
was willful, as defined in subdivision (¢} of Section 1777.1. The »Labor

Commissioner's determination of the penalty amounts is reviewable for abuse of

discretion. Any outstanding wages shall be satisfied before applying that amount

to the penalties.

Limited Prime Contractor Safe Harbor.

Section 1775(b) provides that a prime contractor may avoid liability for section
1775 penalties when workers .employed by its subcontractor were paid less than

the required prevailing wage.

The prime contractor of the project is not liable for any penalties under section
1775 unless (a) the prime contractor had knowledge of that failure of the
subcontractor to pay the specified prevailing rate of wages to those workers or (b)

the prime contractor fails to comply with all of the following requirements:

) The contract executed between the contractor and the

subcontractor for the performance of work on the public works
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project shall include a copy of the provisions of Sections 1771,

1775, 1776, 1777.5, 1813, and 1815.

The contractor shall monitor the payment of the specified general
prevailing rate of per diem wages by the subcontractor to the

employees by periodic review of the certified payroll records of

the subcontractor.

Upon becoming aware of the failure of the subcontractor to pay
his or her workers the specified prevailing rate of wages, the
contractor shall diligently take corrective action to halt or rectify
the failure, including, but not limited to, retaining sufficient funds
due the subcontractor for work’ performed on the public works

project.

Prior to making final payment to the subcontractor for work
performed on the public works project, the contractor shall obtain
an affidavit signed under penalty of perjury from the
subcontractor that the subcontractor has paid the specified
general prevailing rate of per diem wages to his or her
employees on the public works project and any amounts due

pursuant to Section 1813.

Important. Even if a prime contractor avoids section 1775 penalties where the

evidence presented to the Labor Commissioner satisfies the conditions of Labor

Code § 1775(b)(1)-(4), a prime contractor remains jointly and severally liable for

all wage underpayments occasioned by its subcontractors, and penalties and

liquidated damages available under Labor Code §§ 1813 and 1742.1.
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Calculation of Labor Code § 1813 Penalties.

The dollar amount of this penalty is fixed at $25.00 for each worker for each

_calendar day during which the worker is required or permitted to work more than

eight hours in any one calendar day or 40 hours in any cne calendar week.
Unlike Labor Code § 1775 penalties, the Labor Commissioner has no discretion

to not assess or to reduce or modify the penalty amount under § 1813.

Calculation of Unpaid Training Fund Contributions.

Absent credit having been given to the contractor for payments made in

satisfaction of this prevailing wage obligation, the Labor Commissioner will

~ calculate the unpaid contributions based upon the hours worked in any particular

classification, and reflect the amounts due under the “Training Fund” heading.
NOTE: Not all payments for training funds are entitled to credit against the total

prevailing wage obligation.

Determination of Hours Worked and Amounts Paid.

While CPRs furnished by public works contractors must reflect both hours worked
and amounts paid, there may be frequent conflicts between the information
prdvided by Workers and contractors on these two components of the audit. The
Labor Commissioner will consider other sources fo determine the accuracy of the
payroll records and to determine whether the workers were paid fully for all hours

worked on the public works projects.

Releases Signed By Workers As Proof Of Amounts Paid.
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California law prohibits an employer from requiring an employee io release wages

- due unless such wages have been paid in full. (Labor Code § 206.5.) The Labor

Commissioner will generally not accept “Releases” provided by contractors,
standing alone, as conclusive proof that these payments have actually been paid
fo'r hours worked on the project in question. Such releases must be supported by
independent proof that the payment reflected in the release has actually been
made (for example, cancelled checks), and confirmation with the worker who
signed the release that payment was actually received for work performed on the

project in question.

Civil Wage and Penalty Assessments (“CWPAs”).

Labor Code § 1741 describes in detail the statutory process by which the Labor
Commissioner enforces its claims for unpaid wages ahd penalties. The Labor
Commissioner's compliance with that process has been achieved by the creation
and use of the form entitled “Civil Wage and Penalty Assessment” (Form PW 33)
which tracks, in all respects, the statutory language. The use of this specific form
by investigators is mandatory to initiate statutory enforcement actions under the

prevailing wage laws.

Service of the CWPA | Statute of Limitations / Tolling.

Labor Code section 1741 provides that the CWPA shall be served not later than

18 months after the filing of a valid notice of completion in the office of the county
recorder in which the public work was performed, or not later than 18 months
after acceptance of the pub!ic work, whichever occurs last. Labor Code section
1741 also provides that the period for service of assessments shall be tolled for
three reasons: (1) For the period of time required by the Director of Industrial
Relations' to determine whether a project is a public work; (2) For the period of

time that a contractor or subcontractor fails to provide in a timely manner certified
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payroll records pursuant to a request from the Labor Commissioner; (3) For the
period of time that an awarding body fails to timely furnish (upon written request)
the Labor Commissioner with a copy of the valid notice of completion filed in the
office of the county recorder, ora document evidencing the awarding body's
acceptance of the public work, until the Labor Commissioner's actual receipt of

~ those documents.

4.8 Administrative Review of CWPAs.

Labor Code § 1742 provides cdntractors served with a CYWPA an opportunity to
timely request administrative review of the monetary assessment. If no hearihg is
requested *within 60 days after service,” the CWPA becomes final (Labor Code §
1742(a)), and enables the Labor Commissioner to either obtain contract funds
withheld by the awarding bddy or, if insufficient funds have been retained, to enter
a court judgment againét the contréctors served, without the necessity of an
administrative hearing and without filing a lawsuit. (Labor Code §§ 1742(d) and
(e)) If any of the contractors served with the CWPA do timely transmit a written
request for a review hearing, a hearing will be provided by the DIR before the
assessment can become a final order. (Labor Code § 1742(b).y The
administrative review process involves several different participants from the

Labor Commissioner and DIR, and their respective roles follow.

4.8.1 Role of DIR / OD-Legal.

The Director, currently through the Office of the Directors Legal Unit, is
responsible under Labor Code § 1742(b) to both hold an administrative review
hearing in accordance with the procedures established under the Prevailing
Wage Hearing Regulations found at 8 CCR §§ 17201-17270, and “issue a written
decision affirming, modifying, or dismissing the assessment” The hearing

process is required to be fair and impartial, and the findings in the written decision
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“must be supported by substantial evidence in the light of the whole record.” The
proceedings must provide affected contractors with the protections of due
process. To guarantee due process, affected contractors are specifically
provided with an opportunity to obtain court review of any written decision by filing

a writ under Code of Civil Procedure 1094.5. (Labor Code § 1742(c).)

Prevailing Wage Hearing Regulations.

The regulations which are in effect during the entire period after a contractor files
a request for a review heafing and until those proceedings conclude, either by
dismissal of the proceedings by the Hearing Officer (generally, because of
settlement) or on the date which a written decision signed by the Director
affirming, modifying, or dismissing the assessment becomes final, are found at 8
CCR §§ 17201-17270. Two particular regulations which have not been previously
addressed in this Manual are important to investigators: (1) No direct or indirect
communication regarding any issue in the review proceeding is permitted
between the investigator and the Hearing Officer without notice and the
opportunity for all parties to participate in the communication. (8 CCR §
17207(a).) Investigators typically ensure compliance with this rule prohibiting “ex
parte” communications by avoiding any communications with the Hearing Officer,
except during the formal proceedings; (2) The required method of service of a -

CWPA and the required contents of a CWPA are restated at 8 CCR § 1720.

Settlement Meetings and Settlements.

Labor Code § 1742.1, in addition to providing the availability of liquidated
damages (an amount equal to the wages covered by the CWPA if those wages
remain unpaid 60 days after service of the CWPA), requires that the Labor
Commissioner afford contractors served with a CWPA an opportunity to meet to

attempt to settle any dispute regarding the assessment, if such a request is made
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by the contractor within 30 days following service. The CWPA form (at page 3)
identifies the investigator who issued the CWPA as the person to contact to
arrange a setflement meeting. The meeting may be held by phone or in person,
and nothing said in the meeting is either subject to discovéry, or admissible as
evidence, in any administrative or civil proceeding. The investigator may handle
the meeting with or without involvement by Legal, but it is always prudent to
review the issues which might be discussed in the meeting with either a Senior
Deputy or Legal. Either a Senior Deputy or Legal should be notified if setilement
can be achieved. In the event a contractor requests that a written settlement
agreement or release be signed by the Labor Commissioner, Legal must be
notified and must review any such document before signing. The proposed terms

of a post-CWPA settlement are to be approved by a Senior Deputy or Legal.

Liquidated Damages.

- Contractors and their sureties are also subject to liquidated damages (LC §

1742.1(a)) in an amount equal {o the wages, or portion thereof, that still remain
unpaid for 60 days after service of a CWPA issued by the Labor Commissioner or

a Notice To Withhold Contract Payments issued by a DIR-approved LCP.

" Liguidated damages are distributed to workers. If the assessment Is overturned

or modified after administrative or judiciai review, liquidated damages are only
available on the wages found to be due and unpaid. Additionally, the statute
provides that a contractor may avoid liability for liquidated damages by depositing
in escrow with.the DIR the full amount of the assessment, including penalties,
within 60 days following service of the CWPA or Notice. (LC § 1742.1(b).) The
Labor Commissioner's CWPA form specifies that a check or money order in the
full amount of the assessment is required, accompanied by a copy of the
contested CWPA or Notice, and mailed to: Department of Industrial 'Relations,
Attention Cashiering Unit, P.Q. Box 420603, San Francisco, CA 94142. The DIR
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will release such funds (plus any interest earned) at the conclusion of all
administrative and judicial review to the persons or entities who are found to be

entitled to the amounts so deposited.

CWPAs‘Which -Become Final / Collection From Awarding Body /
Judgments. :

Labor Code § 1742(a) provides that a CWPA becomes “final” if no review hearing
has been requested within 60 days after sérvioe. CWPAs that have become final
may be submitted o the awarding body withholding contract funds under that .
CWPA tq obtain the amounts due. (Labor Code § 1742(f).) If funds are not
available.from the awarding body, Legal may request entry of judgment in the
Superior Court in any county in which the affected contractors have property or a
place of business. (Labor Code § 1742(d).) Legal will decide whether to préoeed
with either collectioﬁ from thé awarding body, or by pursuing entry of a court

judgment against the contractors.

Debarment.

Labor Code section 1777.1 authorizes the Labor Commissioner to seek an order
of debarment against contractors, subcontractors and specific individuals
identified in Labor Code section 1777.1(a) and (d). An order of debarment
prohibits the named contractors and others named in the order from
either bidding on or being awarded a contract for public work, or performing work
as a subcontractor on any public works project. There are four separate bases

for debarment: (1) Section 1777.1(a) - Violation of the Public Works Chapter

with “intent to defraud” as that term is defined at 8 CCR 16800; (2) Section

1777.1(b) - The commission of two or more separate wiliful (defined at Labor

Code section 1777.1(e)) violations within a three-year period; (3) Section
1777.1(c) - Failure to provide a timely response to a request to produce certified
payroll records within 30 days after receipt of the specified written notice from the

Labor Commissioner described in Section 1777.1(c), entitled "Notice Of Intent To
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Debar"; (4) Section 1777.1(d) - Knowingly committing a serious violation of any
provision of Labor Code section 1777.5. The period of debarment is from one to
three years, except for debarments under Labor Code section 1777.1(d),
whiqh provides for debarment for a period of up to one year for the first violation
of Lébor Code section 1777.5, and for a period of up to three years for a second
or subsequent serious violation of that section. The procedures the Labor
Commissioner must follow in initiating a debarment proceeding and obtaining an

order of debarment are set forth in regulations duly promulgated by the Labor

Commissioner and found at 8 CCR 16800-16802.

Debarment Investigations.

The Labor Commissioner conducts investigations to determine if a contractor,

subcontractor, or individual has committed violations of the prevailing wage laws4
which authorize the debarment remedy. Generally, the investigations are based
upon the facts and circumstances discovered in prior investigations. which
resulted in the issuance and service of CWPAs. However, the Labor
Commissioner may also .conduct debarment investigations resulting from

complaints filed by any “person” as that term is defined at 8 CCR 16800,

Posting of Debarment Orders.

In accordance with Labor Code section 1777.1(f), alist of contractors,
subcontractors or other entities or individuals ordered debarred by the Labor
Commissioner, the periods of debarment, and the contractor's State License

Board license number, are posted on the Commissioner's Internet Web site.

The Labor Commissioner’s Jurisdiction to Enforce California’s Prevailing
Wage Laws is Not Exclusive.

The Labor Commissioner does not have exclusive jurisdiction to enforce

California’s prevailing wage laws. The California Labor Code authorizes specified
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awarding bodies to initiate and enforce a labor compliance program for public
works projects, as specified, under the authority of the awarding body. (Labor
Code §§ 1771.5, 1771.7, 1771.8, and 1771.9.) In addition, statutes and case law
authorize other entities and individuals to enforce California’s prevailing wage

laws.

It should be noted that the availability of private rights of action to enforce the
prevailing wage laws as specified in Sections 4.11.1, 4.11.2 and 4.11.3 below do
not provide the much more favorable administrative procedures and burdens of
proof which are set forth in Labor Code section 1741 - 1743, and the relevant
Prevailing Wage Hearing Regulations fbund at8 CCR 17221 - 17251. Thus, the
Ii'kelihood of recovery in prevailing wage enforcement céses filed in state or
federal courts under private rights of action should be carefully considered in
comparison with the alternative approach of filing a complaint with the Labor
“Commissioner against contractors or subcontractors for investigation and
enforcement by the Labor Commissioner on behalf of workers, as specified in
Labor Code section 1741. It must also be recognized that in these private rights
of action workers cannot recover liquidated damages (under Labor Code section
1742.1) otherwise available through the Labor Commissioner's enforcement. In
addition, when the Labor Commissioner takes enforcement action, no portion of a
workers' recovery of wages will be reduced by attorney fees or any other costs of
litigation. All attorneys considering representing workers in privafe rights of action
to seek recovery of unpaid prevailing wages are therefore encouraged to provide
workers with the pros and cons of proceeding directly in court rather than simply

filing a complaint with the Labor Commissioner.
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Action by Joint Labor-Management Committee.

Labor Code § 1771.2 authorizes a joint labor-management committee established
pursuant to the federal Labor Management Cooperation Act of 1978 (29 U.S.C.
175a) to bring a civil action against an employer that fails to pay the prevailing
wage to its employees. The action must be commenced not later than 18 months
after the filing of a valid Notice of Completion in the office of the County Recorder
in each county in which the public work or some part thereof was performed, or
not later than 18 months after acceptance of the public work, whichever last

occurs.

Worker’s Private Right of Action.

In a 2002 decision, the California Gourt of Appeal held that a union, as assignee
of the worker's statutory rights, had standing to assert the employer's duty to pay
prevailing wages under the California Labor Code. (Road Sprinkler Fitters Local
Union No. 669 v. G & G Fire Sprinklers, Inc. (2002) 102 Cal.App.4th 765, 770.) In
so holding, the court concluded that the workers have private statutory rights to
recover unpaid prevailing wages under Labor Code §§ 1194 and 1774 as well as

waiting time penalties under Labor Code § 203. (/d. At 809.)

Third Party Beneficiary.

The California Court of Appeal fou.nd that a worker on a public works project may
maintain a private suit against the contractor to recover unpaid prevailing wages
as a third party beneficiary of the public works contract if the contract provides for

the payment of prevailing wages. (Tippett v. Terich (1995) 37 Cal.App.4th 1517,

- 1531-32))
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Industrial Welfare Commission (IWC) Wage Order 16-2001.

Contractors employing workers on California public works projects must comply
with any applicablé provisions of Wage Order 186, or other applicable wage order.
These obligations are in addition to any prevéiling wage obligations that may
apply on the public works project. These obligations include, among other things,
requirements concerning record vkeeping, meal and rest periods, uniform and

equipment, and reporting time. (See Addendum 5 for the IWC order 16.)

Referral of Wage Order Violations to BOFE.

The requirements under Wage Order 16, or any other applicable wage order that
may apply to workers employed on a public works project, are not enforced by
means of the administrative procedures set forth in Labor Code § 1741.
However, the Public Works Unit will issue citations under other Labor Code
provisions for violations it finds, such as the Labor Code 226 requirement of
itemized wage statements. In appropriate circumstances, the Public Works Unit
of the Labor Commissioner's Office will bring in the Bureau of Field Enforcement
(BOFE) for investigation and prosecution by the Bureau of Field Enforcement. In
addition, workers who believe that they may have a claim for violation of Wage
Order 16, or any applicable wage order, may file an administrative claim with the

Labor Commissioner under Labor Code § 98.

The Labor Commissioner’s Role in Prevailing Waae Enforcement by Labor
Compliance Programs (“LCPs”).

Labor Code § 17715 first became effective in 1990 and authorized certain
awarding bodies to “initiate and enforce” a labor compliance program to assist the
Labor Commissioner in handling compliance with the prevailing wage laws. To
qualify as a statutory LCP, applicants must obtain approval to operate as such

from the Director. (LC § 1771.5(c).) The number of approved LCPs expanded
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after 2003, when ne\)v Labor Code provisions (such as LC § 1771.7) and other
new laws required that LCPs be utilized for prevailing wage compliance whenever
certain public funds (such as statutorily specified bonds or other Iegislatiorn-
geherated monies) are used to finance any part of a public works project.
Regﬁlations dealing with. LCP activities were duly promulgated by the Director
nearly 20 years ago, and have been amended- several times since. The current
LCP regulations are approximately 30 pages in length and are found at 8 CCR §§
16421-16439. New amendments to the existing regulations were approved by
the Office of Administrative Law and became effective January 21, 2009. Only a
few of the existing regulations directly involve tasks to be performed by the Labor
Commissioner in LCP matters. This Manual will not attempt to explain any of the
LCP regulations which do not directly involve the Labor Commissioner's Office
staff. This Manual will highlight certain LCP regulations which require the Labor

Commissioner's participation in prevailing wage enforcement activities handled by

© LCPs.

Forfeitures Requiring Approval by the Labor Commissioner.

The regulation found at 8 CCR § 16436 defines the categories of “forfeitures”

which LCPs are required to withhold from public works contractors who are

*subject to LCP prevailing wage compliance activities on projects for which an

awarding body has a statutory duty to utilize an LCP. Under the LCP statutes, the
LCP activities may be conducted by the awarding body’s own DIR-approved LCP
or by a third-party LCP, likewise approved by the Director. In either situation, the

amount of the “forfeiture” must be submitted to and approved by the Labor

~ Commissioner (or staff designated by the Labor Commissioner), if the forfeiture is

more than $1000, before the LCP can implement the. statutory enforcement
mechanism. That mechanism -is the issuance and service of a “Notice of
Withholding Contract Payments,” a document which is the mirror image of the
Labor Commissioner's CWPA form. The method by which the LCP seeks the
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Labor Commissioner’s approval of the desired forfeiture is delivery of a written
“request for approval of the forfeiture” for review by staff. Forfeitures less than
$1000 are deemed approved upon service of the Labor Commissioner of copies
of the Notice of Withholding, audit and a brief narrative summearizing the nature of
the violation(s). (See 8 CCR § 16436.) A suggested form or format for these
written requests can be found as Appendix D following § 16437. The LCP
regulations specify the items which must be included with any submission. The
required items are spelled out in detall at 8 CCR § 16437. Staff who typically
have been assigned the responsibility of approving or denying LCP forfeiture
requests has been at the Senior Deputy level or higher. The two types of
forfeitures which require the Labor Commissioner's approval are: (1) Unpaid
prevailing wages found by the LCP to be due under Labor Code § 1774 and (2)
Penalty assessments under Labor Code §§ 1775, 1776 and 1813. (8 CCR §
16436.) Because LCPs must enforce the‘requirements of the prevailing wage
laws “consistent with the practice of the Labor Commissioner” (8 CCR § 16434),
all of the sections of this Manual which describe the Labor Commissioner's
method of calculating amounts due for wages (including giving credit available to
contractors for Employer Payments) a_nd the formulas, amounts and
circumstances giving rise to the listed statutory penalties apply. Staff assigned to
handle LCP requests for approval of forfeitures must be familiar with all of these
sections, v_vhi'ch will not be individually referenced by the applicable Section

numbers here.

Determination of Amount of Forfeiture by the Labor Commissioner.

The regulation found at 8 CCR § 16437, as noted above, lists all of the items
: “forfeiiure.”
Those items are self-éxplanatory and will not be repeated here. The regulation
also includes time deadlines for both the LCP’s submission of a written request
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for approval (not less than 30 days before final payment is due from the awarding
body to the contractor, and never less than 30 days before expiration of the
statute of limitations set forth in Labor Code § 1741), and the "Labor
Commissioner's response to the request for approval. The deadline for Labor
Commissioner's response is required within 30 days of the receipt of the
proposed forfeiture. For LCPs with “extended authority” from the Director to
operate, approval is automatically effective 20 days after the requested forfeitures
are servéd on the Labor Commissioner, unless the Labor Commissioner notifies
the LCP (within the 20-day period) that the proposed forfeiture is subject to further
review. (8 CCR § 16437(e)(2).) In this situation, the Labor Commissioner has an
additional 30 days (from the date of service of the Labor Commissioner's notice
of extension to the LCP) to serve the LCP with the Labor Commissioner’s
approval, modification, or disapproval of the proposed forfeitures. Although the
language of the regulation is couched in mandatory tems (“shall”), there is no

specific mention in the regulation that the Labor Commissioner would lose the

-authority to respond in an untimely manner. Under longstanding Supreme Court

precedent, it would therefore appear that delays by the Labor Commissioner in -
responding timely would have no effect on the authority to af)prove, modify, or
disapprove the proposed forfeitures in an untimely manner. (See, Edwards v.
Steele (1979) 25 Cal.3d 405.) Nevertheless, staff assigned to handie requests

for approval of forfeitures from LCPs is expected to respond timely.

Director’s Authority to Approve/ Revoke L.CPs.

Although the LCP regulations authorize only the Director to approve or revoke
LCPs to operate as approved labor compliance programs (8 CCR §§ 16425-
16429), the Director's Office has historically relied upon staff to make
recommendations to the Director concerning an applicant's qualiﬁcations to
become an approved LCP, or to assist in various ways during the course of LCP
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revocation proceedings. The Labor Commissioner’s staff will, of courss, assist

the Director in whatever manner is required in performing these functions.

Public Works Reforms (SB854).

The Legislature has made several 'changes to the laws governing how the
Department of Industrial Relations (DIR) monitors compliance with the prevailing
wage requirements on public works projects. New Labor Code section 1777.1
now requires that a contractor or subcontractor shall not be qualified to bid on, be

listed in a bid proposal, or engage in the performance of a contract for public work

~ unless currently registered and qualified to perform work in the manner specified

in new Labor Code section 1725.5. New Labor Code section 1773.3 now
requires awardirig bodies to electronically notify DIR of any public works contract
within five days of the award using the online PWC-100 form. The Director of

Industrial Relations is in the process of establishing rules and regulations for

carrying out all of these new statutory provisions. In the interim, all public works

contractors, awarding bodies and the general public should refer to two
informational notices currently available online:
“Important Information for Awarding Bodies™:

www.dir.ca.gov/public-works/SB854 .htm}

“Precautionary Legal Notice to Awarding Bodies™:

www.dir.ca.qov/DLSE/PrecautionarylLegalNoticetoAwardingBodies.html

SB9g6.

The Legislature created new enforcement mechanisms for the Labor
Commissioner to enforce the ‘Public Works Contractor Registration requirements
through the passage of SB96. The bill also provided other minor changes to
assist in public works enforcement generally. SB 96 creates penalties for

contractors who fail to register and establishes new penalties and sanctions for
-75-
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awarding bodies that hire or permit unregistered contractors to work on public

works projects.

Penalties Assessed Against Unregistered Contractors.

Labor Code section 1771.1(g) provides that a contractor that is’ required to be
registered in order to work on a public works contract and fails to do is subject to
penalties of $100 per day for each day the unregistered contractor performs work
in violation of the registration requirements, not to exceed a total penalty of

$8,000. This $8,000 limit is in addition to the $2,000, which the contractor will be

| required to pay in order to become qualified to register. (Labor Code §1771.1(g).)

Penalties Assessed Against Gontractors That Employ Unregistered
Subcontractors.

Labor Code section 1771.1(h) provides that a higher-tiered public works
contractor or subcontractor found to have entered into a subcontract with a lower-
tiered unre‘gistered contractor is subject to penalties of $100 per day for each day
the unregistered lower-tier subcor_ltractor performs work in violation of the
registration requirements, not to exceed a total penalty of $10,000. The only
exception to this liability for a highér tiered contractor is where a lower tiered
subcontractor's performance violates the registration requirements because its

registration was revoked. Higher-tiered contractors are prohibited from requiring

- subcontractors to indemnify them from liability for these penalties.

Stop Orders Issued to Unregistered Contractors.

Labor Code section 1771.1(j) provides that if an unregistered bcontractor or
subcontfactor is found performing on a ‘public works project, the Labor
Commissioner shall issue a stop order prohibiting the unregistered contractor or
subcontractor from performing work on all public works until the unregistered
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contractor or subcontractor become registered. A contractor or subcontractor,
owner, director, officer, or managing agent of the contractor or subcontractor who
fails to observe a stop order issued and served upon him or her, is guilty of a
misdemeanor punishable by imprisonment in county jail not exceeding 60 days or

by afine not exceeding ten thousand dollars ($1 0,000), or both.

6.1.4 Awarding Bodies Must En'sure that the Contractors Utilized on Public
Works Projects Are Registered. -

Labor Code section 1773.3(c)(1) provides that an awarding agency is subject to -
penalties of $100 per day, up to $10,000 per project, for the following violations:
(1) Failing to timely submit required notice of award pursuant to Labor Code
section 1773.3(a); (2) Entering into a contract directly with an unregistergd
contractor; or (3) Allowing an unregistered contractor to perform work on a project
it awarded. In addition, Labor Code section 1773.3(d) provides that where final
payment has been méde and it is later discovered that an unregistered contractor
or subcontractor worked on the project, the awarding Body is subject to penalties
of $100 for each calendar day of noncompliance, for a period of up to 100 days,

for each unregistered contractor or subcontractor.

6.1.5 Awarding Body’s Ineligibility to Recejve State Funding or Financial
Assistance. '

Labor Code §1773.3(f) provides that if the Labor Commissioner determines an
awarding agency has committed two or more “willful violations™ of public works
laws within a one-year period, the awarding agency shall be ineligible to receive
state funding or financial assistance for any construction project undertaken on
behalf of the awarding agency for one year. These sanctions are enforced
against the most problematic awafding bodies according to the same contractor

debarment procedures found in Labor Code section 1777.1.
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*Small Project Exception®.

SB 96 created limited exemptions to some of the requirements created by SB 854
for contractors and awarding bodies for new construction, alteration, installation,
demolition or repair projects that do not exceed $25,000 or maintenance projects
that do not exceed $15,000. As of July 1, 2017, contractors or subcontractors
who work or bid exclusively on small public works projects will not be required to
register as a public works contractor or file eCPRs for thbse “small” projects. —
{Labor Code §§1771.1(n) and-1771.4(a)(4).) However, contractors are still
required to maintain accurate certified payroll records, retain them for at least
three years, and provide them to the Labor Commissioner's Office u;ﬁon request
pursuant to Labor Code §1776. Additionally, awarding bodies are not required to
submit the notice of contract award through DIR's PWC-100 system on projects

that fall within the “small project” exemption. (Labor Code §1773.3(i).)
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ABREVIATIONS USED

CAC California Apprenticeship Council
CBA Collective Bargaining Agreement
CCR California Code of Regulations
CMU Compliance Monitoring Unit '
CPR Certified Payroll Records
CWPA Civil Wage and Penalty Assessment
DAS- _ Division of Apprenticeship Standards
DIR ' Department of Industrial Relations
DLSE Division of Labor Standards Enfor;:ement or Labor Commissioner's
Office :
LC - Labor Code
LCP [ Labor Compliance Program
OD-lLegal Office of the Director’s Legal Unit
OPRL Director’s Office of Policy, Research, and Legislation
PW Public Works
iv
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RESOURCES AND USEFUL WEB LINKS

Prevailing Wage Rates and Coverage Information

e Director's General Prevailing Wage Determinations
o hitp:/iwww.dir.ca.aoviOPRL/DPreWaaeDetermination.htm

e Important Notices (Index 2001-1 to Present)
o hitp:/iwww.dir.ca.gov/OPRE/Noticelndex.htm

e Public Works Coverage Determinations
o htip:/iwww.dir.ca.goviQPRL/pwdecision.asp

e Current Residential Prevailing Wage Determinations
o hitp:/iwww.dir.ca.govioprl/Residential/reslist.html

o Frequently Asked Questions - Prevailing Wage
o http:/iwww.dir.ca.qov/OPRUFAQ PrevailinaWage.htm!

e Frequently Asked Questions — Off-Site Hauling
o http:/iwww.dir.ca.gov/OPRUFAQ Hauling.html

SB854 Requirements

e Ceriifl ed Payroll Reporting
o hto:/iwww.dir.ca.gov/Public-Works/Ceriified-Payroll- Reportmq html

o Public Works Contractor Registration
o hitp:/iwww.dir.ca.gov/Public-Works/Contractors.htm!

s Awarding Body Information
o htip:/iwww.dir.ca.qgov/dlse/dlseform-pw26.pdf

Apprenticeship

» Apprenticeship Requirements
' o http:/www.dir.ca.qov/Public- Works/Apprentices.html

Frequently Asked Questions — Apprenticeship
o http://iwww.dir.ca.govidas/publicworksfag.htmi

Apprenticeship Program Information Public Works —~ Search
o http:/iwww.dir.ca.govidatabases/das/pwaddrstart.asp

Checking Apprenticeship Status of an Individual
o http:/iwww.dir.ca.govidas/appcertpw/appcertsearch.asp

e Public Works Apprentice Wage Determinations (2004 - 2012)
o htp:/Mww.dir.ca.qov/DAS/PW AppWage/PW AppWageStart.asp

vi
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Public Works Apprentice Wage Determinations (2012 — present)
o htip:/lww.dir.ca.qaov/OPRL/pwappwage/PW AppWageStart.asp

Apprenticeship (continued)

Public Works Contract Award Information Form (DAS Form 140 (Rev. 1/04))
o http://www.dir.ca.gov/DAS/dasform140.pdf

Request for Dispatch of an Apprentice Form (DAS Form 142 (Rev. 4/11))
o http:/www.dir.ca.gov/IDAS/dasform142.pdf

California Apprenticeship Council — Training Fund Contributions
o htips/iwww.dir.ca.gov/das/TF/CAC2.asp

Apprenticeship Debarments
o hitp:/mwww.dir.ca.qov/DAS/debarment.htm

Enforcement

How to File a Public Works Complaint
o htip:/imww.dir.ca.qov/dise/HowToFilePW Complaint.htm

Public Works Complaint Form — English (PW 1) (Rev. 9/12))
o hitp:/iwww.dir.ca.qov/dlse/Forms/PW/PW1 Endlish.pdf

Public Works Complaint Form — Spanish (PW 1) (Rev. 9/12))
o htip:/mww.dir.ca.gov/dise/Forms/PW/PW1_Spanish.pdf

Director’s Prevailing Wage Enforcement Decisions (Labor Code Section 1742) (2007 to
present)
o hitp://www.dir.ca.qov/OPRL/PrevWageEncDecision.htm

Debarments of Public Wofks Contractors
o http:/iwww.dir.ca.gov/dise/debar.html

Labor Code Section 1741{c) Judgments — Public Works
o htip/Mww.dir.ca.gov/dise/DLSE-Databases.htm

Labor Compliance Programs
o http://www.dir.ca.gov/icp.asp

Department of Industrial Relations (DIR) Regulations

Payment of Prevailing Wages upon'Public Works (Sections 1600-16414)
o hitp://www.dir.ca.gov/t8/ch8sb3.html

Awarding Body Labor Compliance Programs (Sections 16421-16802)
o htip:/iwww.dir.ca.qov/t8/ch8sb4.html

Department of Industrial Relations — Prevailing Wage Hearings (Sections 17201-17270)
o htip:/iwww.dir.ca.qov/t8/ch8sb6.hitml
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GENERAL PREVAILING WAGE DETERMINATION MADE BY THE DIRECTOR OF INDUSTRIAL RELATIONS
PURSUANT TO CALIFORNIA LABOR CODE PART 7, CHAPTER 1, ARTICLE 2, SECTIONS 1770, 1773 AND 1773.1

FOR COMMERCIAL BUILDING, HIGHWAY, HEAVY CONSTRUCTION AND DREDGING PROJECTS

CRAFT: # OPERATING ENGINEER {HEAVY AND HIGHWAY WORK)

DETERMINATION: NC-23-63-1-2012-1

ISSUE DATE: August22, 2012

EXPIRATION DATE OF DETERMINATION: June 30, 2013* Effective unti! supersaded by a new detsrmination issued by the Director of Industrial Relations. Contact the Office of the
Diractor — Rasearch Unit at {415) 703-4774 for the new rates after len days after the expiration dats if ro subsequent determination is issued.

LOCALITY: Al localities within Alameda, Alpine, Amador, Butte, Cafaveras, Colusa, Contra Costa, Del Norte, Et Dorado, Fresno, Glenn, Humboldt, Kings, Lake, Lassen, Madera,
Marin, Mariposa, Mendacino, Merced, Modoc, Monteray, Napa, Nevada, Placer, Plumas, Sacramento, San Benito, San Francisco, San Joaquin, San Mateo, Santa Clara, Santa Cruz,
Shasta, Sierra, Siskiyou, Solano, Sonoma, Stanislaus, Sutter, Tehama, Trinity, Tulare, Tuolumne, Yolo, and Yuba counties.

Emolover Pavments Siraight-Time Overtime Hourly Rats
Classification Basic Health Pension Vacation Treining Other Hours' Total Daily/ Sunday and
{Joumeyperson) Hourly and and Payments Hourly Saturday” Holiday
Rate Welfare Holiday® Rate 112X 2X

Classification Group® :

Areat®  Area?® Areat® Area2 Areal® Area2® Area1® Area2
Group 1 $37.77 53977 $12.83 $8.88 $3.70 $0.62 $0.73 8 $54.24 $56.24 $33.13  $86.13 $102.01 $106.01
Group 2 $3624 $38.24 $12.83 $3.89 $3.70 $0.62 $0.73 8 $62.71  $64.71 $30.83  $83.83  $398.95 $102.95
Group 3 $3476 53676 $12.53 $3.89 $3.70 $0.62 $0.73 8 $6123 $63.23 §78.61 $81.61 $95.99 $99.99
Group 4 $33.33 $35.38 $12.53 © $8.88 $3.70 $0.62 $0.73 8 $59.85 $61.85 §76.54 $79.54  $93.23  $97.23
Group 5 $32.11 $34.11  $12.83 $8.89 $3.70 $0.62 $0.73 8 $58.58 $50.58 $74.64 §77.64 $9069  $°4.69
Group 6 $30.79 $32.79 $12.83 $8.89 $3.70 $0.62 $0.73 8 $57.26 $59.26 $72.66 §75.66 $83.05 $52.05
Group 7 $2965 $31.65 $12.583 $8.89 $3.70 $0.62 $0.73 8 $36.12 §58.12 $7095 $73.95 $85.77  $89.77
Group 8 $28.51 $30.51  $12.53 $3.89 $3.70 $0.62 $0.73 8 $5498 $56.98 $89.24 $7224 $3343  $87.4¢
Group 8-A $2630 32830 $1253 $8.89 $3.70 $0.62 $0.73 8 $52.77 65477 $65.92° §6892  $79.07 $83.07
Group 1-A $38.65 $40.65 $12.53 $3.89 $3.70 $0.62 $0.73 8 $85.12 $67.42 $84.45  §8745  $103.77 $107.77
Truck Crane Assistantto Engineer ~ $31.68  $3368 $12.53  $a.8¢ §3.70 $0.62 $0.73 8 $58.15 $60.15 $73.89 37699 $89.83 $33.83
Assistant to Enginser $29.39 $31.39 $12.53 $8.89 $§3.70 $0.62 $0.73 .8 $55.86 $57.86 $70.56 §$73.56 $85.25 §89.25
Group 2-A $36.89 $38.89 $12.53 $8.89 $3.70 $0.62 $0.73 8 $63.36 96536 $81.81 $84.81 $100.25 $104.25
Truck Crane Assistantto Engineer  $31.42  $3342  $12.580 $8.89 $3.70 $0.62 $0.73 8 $57.89 $53.80 $73.60 $76.60 $89.31 53331
Assistant to Engineer $29.48 $31.18 $12.63  $38.89 $3.70 $0.62 30.73 8 $55.65 §$57.65 $70.24 $73.24 58483 | 58883
Group 3-A $35.15 $37.15 §12.53  $3.89 $3.70 $0.62 $0.73 8 $61.62 $6362 $73.20 $8220 §86.77 $100.77
Truck Crane Assistant to Engineer  $31.18  $33.18  $12.53 $3.89 §3.70 .50.62 $0.73 . 8 $57.65 §59.65 §73.24 $7624 $83.83 §$92383
Hydraulic $30.79 ~$3279 $12.583 $8.89 $3.70 $0.62 $0.73 8 $57.26 $5926 $72.66 $7566 $83.05  $92.05
Assistant to Engineer $28.90 $30.80 51253  $8.89 $3.70 $0.62 $0.73 8 $5537 $57.37 $69.82 §$72.82 §8427 $88.27
Group 4-A $32.11  $3411 $12.53 $3.88 $3.70 $0.62 $0.73 8 $58.58 $60.58 $74.64 $77.64 $9089  $04.69

# Indicates an apprenticeable craft. The cument apprentice wage rates are available on the Internet at hitp:/Awww.dir.ca.gov/OPRLUPWAppWage/PWAppW ageStartasp. To obtain any
apprentice wage rates as of July 1, 2008 and prior to September 1, 2012, please contact the Division of Apprenticeship Standards or refer to the Division of Appranticeship Standards'
website at httpJ/fww.dir.ca.govidas/das.html. .
® For classffications within each group, see pages 398-40.
® AREA 1 - Alameda, Contra Costa, Butte, Marin, Merced, Napa, Sacramento, San Banito, San Francisco, San Joaquin, San Matza, Santa Clara, Santa Cruz, Sclano, Stanislaus,
Sutter, Yolo and Yuba counties; and portions of Alpine, Amador, Calaveras, Colusa, Del Norte, El Darado, Fresno, Glenn, Humbeldt, Kings, Lake, Lassen, Madara, Mariposa, Mendocino,
Monterey, Nevada, Placer, Plumas, Shasta, Slerra, Siskiyou, Sonoma, ‘Tehama, Tulare, Tuclumne and Trinity counties.
© AREA 2 - Del Norte and Modoc, and partions of Alpine, Amador, Calaveras, Calusa, E Dorado, Fresno, Glenn, Humboldt, Lake, Lassen, Madera, Mariposa, Mendocino,
Monterey, Nevada, Placer, Plumas, Shasta, Sierra, Siskiyou, Sonoma, Tehama, Tulare, Tuolumne and Trinity counties. (Portions of counties falling in each arza detailed on page 41).
d Saturday In the same work week may be worked at straight-time if a job Is shut down during the normal work week due to inclement weather.
* Includes an amount for supplemental dues.
! When three shifts are employed for five (5) or more consecutive days, seven and one-half (7 1/2) cansecutive hours {exclusive of meal pericd), shall constitute a day of work,
for which eight (8) times the straight fime hourly rate shall be paid at the non-shift wage rate for the second shift. The third shift shall be seven (7) hours of work for eight (8) hours
of pay at the non-shift wage rate.

NOTE: For Special Single and Second Shift rates, please see page %A

RECOGNIZED HOLIDAYS: Holidays upon which the general prevailing hourly wage rate for Holiday work shall be paid, shall be all holidays in the collective bargaining agreement,
applicable lo the particular craft, classification, or type of worker employed on the project, which is on file with the Director of Industrial Relations. If the prevalling rate is not based on a
collectively bargained rate, the holidays upon which the prevalling rate shalt be paid shall be as provided in Section 6700 of the Government Code. You may obtain the holiday pravisions for
the current determinations on the Intemet at http:/fwww.dir.ca.gov/OPRL/PWD. Holiday provisions for current or supersaded determinations may be obtainad by contacling the Office of the
Director — Research Unit at (415) 703-4774. .

TRAVEL AND/OR SUBSISTENGE PAYMENT: In accordance with Labor Code Sections 1773.1 and 1773.9, contractors shall make travel andlor subsistence payments to each warkar to

execute the work. You may obtain the travel and/or subsistence provisions for the current determinations on the Intemet at http/iwww.dir.ca.gov/OPRUPWD. Travel and/or subsistence
requirements for current or superseded determinations may be obtained by contacting the Office of the Director — Rasearch Unit at (415) 703-4774.
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DETERMINATION: NC-23-63-1-2012-1
CLASSIFICATIONS

GROUP 1

Operator of Hellcopter (when used in erzction work)
Hydraulic Excavator 7 cu yds and over

Power Shovels, over 7 cu yds

GROUP 2

Highline Cableway

Hydraulic Excavator 3 1/2 cu yds up to 7 cuyds

Licensed Construction Work Boat Operatcr, On Site

Microtunneling Machine

Power Blade Operator (finish}

Power Shovels, {over 1 cu yd and up to and including 7 cu
yds m.r.c.)

. GROUP 3
Asphalt Milling Machine
Cable Backhoe
Combination Backhoe and Loader over % cu yds
Continuous Flight Tie Back Machine
Crane Mounted Continuous Flight Tie Back Machine,
tonnage to apply
Crane Mountad Drill Attachments, Tonnage to apply
Dozer, Siope Board
Gradall
Hydraulic Excavator up to 3 1/2 cu yds
" Loader 4 cu yds and over
Long Reach Excavator
Multiple Engine Scrapers (when used as push pull}
Power Shovels, up to and including 1 cu yd
Pre-Stress Wirs Wrapping machine
Side Boom Cat, 572 or larger
Track Loader 4 cu yds and over
Wheel Excavator (up to and including 730 cu yds per hour)

GROUP 4
Asphalt Plant Enginesr/Boxman
Chicago Boom

Combination Backhoe and Loader up to and including % cu yds'

Concrete Batch Plants (wet or dry)

Dozer and/or Push Cat

Pull-Type Elevating Loader

Gradesatter, Grade Checker (GPS, mechanical or otherwise)

Grooving and Grinding Machine

Heading Shield Operator

Heavy Duty Drlling Equipment, Hughes, LDH, Watson 3000 or
similar

Heavy Duty Repairman and/or Welder

Lime Spreader

Loader under 4 cu yds

Lubrication and Service Enginesr {mobile and grease rack)

Mechanical Finishers or Spreader Machine {asphalt, Barber-
Greene and similar)

Miller Formless M-9000 Slope Paver or similar

Partable Crushing and Screening plants

Power Blade Support

Roller Operator, Asphalt

Rubber-Tired Scraper, Self-Loading {paddle-wheels, etc)

Rubber-Tirad Earthmoving Equipment (Scrapers)

Slip Form Paver (concrete)

Small Tractor with Drag

Soil Stabilizer (P&H or equal)

Spider Plow and Spider Puller

Timber Skidder

“Track Loader up to 4 yards

Tractor Drawn Scraper

Tractor, Compressor Drill Combination

Tubex Pile Rig

Unlicensed Construction Work Boat Operator, On Site

Welder

Woods-Mixer (and other similar Pugmilt equipment}

GRQUP 5

Cast-In Place Pipe Laying Machine

Combination Slusher and Motor Operator

Cancrate Conveyor or Concrate Pump, Truck or
Equipment Mounted

Concrate Conveyor, Building Site

Concrete Pump or Pumpcrete Guns

Driling Equipment, Watson 2000, Texoma 700 or similar

Driling and Baring Machinery, Horizontal {not to apply to
watarlines, wagon drills or jackhammers)

Concrete Mixers/all

Man and/or Material Hoist

Mechanical Finishers {concrete) (Clary, Johnson, Bidwell
Bridge Deck or similar types)

Mechanical Burm, Curb and/or Curb and Gutter Machine,
Concrete or Asphalt

Mine or Shaft Haist

Portable Crushers

Power Jumbo Operator (setting sfip-forms, etc., in tunnels)

Screedman (automatic or manuat)

Self Propelled Compactar with Dozer

Tractar with boom, D6 or smaller

Trenching Machine, maximum digging capacity over 5 ft.
depth

Vermeer T-6008 Raock Cutter or similar

GROUP &

Armor-Coater (cr similar)

Ballast Jack Tamper

Boom-Type Backfilling Machine

Asst. Piant Enginesr

Bridge and/or Gantry Crane

Chemical Grouting Maching, truck mountad

Chip Spreading Machine Operator

Cancrete Barrier Moving Machine .

Concrete Saws {self-propelled unit on slraets, highways,
airports, and canals)

Deck Engineer

Driling Equipment Texoma 600, Hughes 200
series or similar up to and including 30 ft. m.r.c.

Drill Doctor

Healicopter Radioman

Hydro-Hammer or similar

Line Mastar

Skidsteer Loader, Babeat larger than 743 series or similar
(with attachments)

Locomotive

Rotating Extendable Forkdit, Lull Hi-Lit or similar

Assistant to Engineer, Truck Mounted Equipment

Pavement Braakar, Truck Mounted, with compressor
combinaticn

Paving Fabric Installation and/or Laying Machine

Pipe Bending Machine {pipelines only)

Pipe Wrapping Machine (Tractor propefled and supported)

Screedman, (except asphaltic concrete paving)

Self-Loading Chipper

Self Propelled Pipeline Wrapping Machine

Tractor

GROUP 7

Ballast Regulator

Cary Lift or simftar

Combination Slurry Mixer and/or Cleaner
Drillng Equipment, 20 ft and under m.r.c.
Firaman Hot Plant

398

Grouting Machine Operator

Highline Cableway Sighalman

Stationary Belt Loader (Kolman or similar)

Lift Slab Machine (Vagtborg and similar types)

Maginnes Intemal Full Stab Vibrator

Material Hoist (1 Drum)

Mechanical Trench Shield .

Partsman (heavy duty repair shop parts room}

Pavement Breaker with or without Compressar
Combination

Pipe Cleaning Machine (tractor propelled and
supported)

Post Driver

Roller (except Asphait), Chip Seal

Self Propelled Automatically Applied Concrete
Curing Machine {on streets, highways, airporis
and canals)

Self Propelled Compactor (without dozer)

Signalman

Slip-Form Pumps (lifting device for concrete forms)

Tie Spacer

Trenching Machine (maximum digging capacity up)
to and including 5 ft depth

Truck-Mounted Rotating Telescopic Boom Type
Lifting Device, Manitex or simitar
(Boom Truck) - Under 15 tons

Truck Type Loader

GROUP 8

Bit Sharpener

Boiler Tender

Box Operator

Brakaman

Combination Mixer and Compressar
(shotereta/gunite)

Comprassar Operator

Deckhand

Fireman

Generators

Gunite/Shoterete Equipment Operator

Heavy Duty Repairman Helper

Hydrautic Monitor

Ken Seal Machine (or similar)

Mast Type Foridiit

Mixermobile

Assistant to Engineer

Pump Operator

Refrigerator Plant

Researvoir-Debris Tug (Self-Propefled Floating)

Ross Carrier (Construction sitz)

Rotomist Operator

Self Propelled Tape Machine

Shuttlecar

Self Propelled Power Sweeper Operator
{Includes Vacuurn Sweeper)

Slusher Operator

Surface Heater

Switchman

Tar Pot Fireman

Tugger Haist, Single Drum

Vacuum Caooling Plant

Welding Machine (powered other than by electricity)



DETERMINATION: NC-23-83-1-2012-1

GROUP 8-A
Articulatad Dump Truck Operator
Elevator Operator
Mini Excavator under 25 H.P. (Backhce-Trencher}
Skidsteer Loader, Bobcat 743 series or
Smaller and simflar {without attachments)

GROUP 1-A

Ctamshells and Draglines over 7 cu yds

Cranes over 100tons

Derrick, over 100 tons

Derrick Barge Pedestal mounted over 100 tons

Self Propelled Boom Type Lifting Device Over 100 tons

GROUP 2-A

Clamshells and Dragfines over 1 cu yds up to and
Including 7 cu yds

Cranes over 45 tons up to and including 100 tons

Derrick Barge 100 tons and under

Mobile Self-Eracting Tower Crane (Potain) over 3 stories

Self Propelled Boom Type Lifting Device over 45 tons

Tower Cranes

GROUP 3-A
Clamshells and Draglines up to and Including 1 cu yd
Cranes 45 tons and under
Mobile Self-Erecting Tower Crane (Potain), 3 stories
and under
Self Propelied Boom Type Litting Device 45 tons
and under
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GROUP 4.A

Boom Truck or dual-purpose A-Frame Truck,
Non-Rotating over 15 tons.

Truck Mounted Rotating Telescepic Boom
Type Lifting Device, Manitex or simifar
{Boom Truck -over 15 tons)

Truck-Mounted Rotating Telescopic Boom Type
Lifing Device, Munitex or Similar (Boom Truck),
under 15 tons



DESCRIPTION FOR AREAS 1 AND 2:

Area 1 is all of Northem California within the following Township, State
and/or county Boundaries:

Cammencing in the Pacific Ocean on the extensicn of the Southerly
line of Township 19S, of the Mount Diabic Basa and Meridian,

Thence Easterly along the Southerly line of Township 198, to the
Northwest comer of Township 208, Range 6E,

Thence Scuthery to the Southwest comer of Township 208, Range 6E,

Thence Easterly to the Northwest comer of Township 218, Range 7E Thence

Southerly to the Southwest comer of Township 218, Range 7E
Thence Easterly to the Northwest comer of Township 228, Range 8E,
Thence Southerly to the Southwest corner of Township 225, Range 9E,
Thence Easterly to the Nerthwest carner of Township 23S, Range 10E,
Thence Southerly to the Sauthwest comer of Township 245, Range 10E,
Thence Easterly to the Southwest comer of Township 248, Range 31E,
Thence Nartherly to the Northeast corner of Township 208, Range 31E
Thence Westerly to the Southeast comer of Township 195, Range 29E,
Thence Northerly to the Northeast comer of Township 178, Range 29E,
Thence Westerly to the Southeast corner of Township 16S, Range 28E,
Thence Northerly to the Northeast corner of Township 138, Range 28E,
Thence Westerly to the Southeast corner Township 12S, Range 27E,
Thence Northerly to the Northeast corner of Township 128, Range 27E,
Thence Westerly to the Southeast comer of Township 118, Range 26E,
Thence Northerly to the Northeast corner of Township 118, Range 26E,
Thence Westerly to the Southeast cormer of Township 10S, Range 25E,
Thence Northerly to the Northeast corner of Township 85, Range 25E,
Thence Westerly to the Southeast corner of Township 8S, Range 24E,
Thence Northerly to the Northeast corner of Township 88, Range 24E,
Thence Wasterly to the Southeast comer of Township 7S, Range 23E,
Thence Northerly to the Nartheast corner of Township 63, Range 23E,
Thence Westerly to the Southeast comer of Township 5S, Range 20E,
Thence Northerly to the Northeast corner of Township 53, Range 20E, -
Thence Westerly to the Southeast comer of Township 4S, Range 18E,
Thence Northerly to the Northeast corner of Township 1S, Range 13E,
Thence Westerly to the Southeast corner of Township 1N, Range 18E,
Thence Northerly to the Northeast corner of Township 3N, Range 18E,
Thence Westerly to the Southeast corner of Township 4N, Range 17E,
Thence Northerly to the Northeast comer of Township 4N, Range 17E,
Thence Westerly to the Southeast comer of Township SN, Range 15E,
Thence Northerly to the Northeast comer of Township 5N, Range 15E,
Thence Westerly to the Southeast comer of Township 6N, Range 14E,
Thence Northerly to the Northeast cormer of Township 10N, Range 14E,
Thence Easterly along the Southem line of Township 11N, to the
California / Nevada State Border,
Thence Northerly along the California / Nevada State Border to the
Northerly fine of Township 17N,
Thence Westerly to the Southeast corner of Township 18N, Range 10E,
Thence Northerly to the Northeast carner of Township 20N, Range 10E,
Thence Westerly to the Southeast corner of Township 21N, Range SE,
Thence Northerly to the Northeast corner of Township 21N, Range SE,
Thence Westerly to the Southeast corner of Township 22N, Range 8E,
Thence Nartherly to the Northeast comer of Township 22N, Range 8E,
Thence Westerly to the Northwest cormer of Township 22N, Range 8E,
Thence Northerly to the Southwest corner of Township 27N, Range BE,
Thence Easterly to the Southeast corner of Township 27N, Range 8E,
Thence Northerly to the Northeast corner of Township 28N, Range 8E,
Thence Westerly to the Southeast corner of Township 29N, Range 6E,
Thence Northerly to the Northeast comer of Township 32N, Range 6E,
Thence Westerly to the Northwest comner of Township 32 N, Range 6E,
Thence Northerly to the Northeast comner of Township 35N, Range 5E,
Thence Westerly to the Southeast corner of Township 36N, Range 3E,
Thence Northerly to the Norheast comer of township 36N, Range 3E,
Thence Wasterly to the Southeast cormer of Township 37N, Range 1W,
Thence Northerly to the Northeast comer of Township 38N, Range 1W,
Thence Westerly to the Southeast corner of Township 38N, Range 2W,
Thence Northerly to the Northeast comer of Township 40N, Range 2W,
Thence Westerly to the Southeast corner of Township 41N, Range 4W,
Thence Northerly to the Northeast carner of Township 42N, Range 4W,
Thence Westerly to the Southeast carner of Township 43N, Range 5W,
Thence Nartherly to the California / Oregon State Border,
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Thence Westsrly along the California / Oregon State Border to the
Westerly Boundary of Tawnship Range 8W,
Thence Southerly to the Southwest corner of Township 43N, Range 8W,
Thence Easterly to the Southeast comner of Township 43N, Range 8W,
Thence Southerly to the Southwest comer of Township 42N, Range 7W,
Thence Easterly to the Southeast comer of Township 42N, Range 7W,
Thence Sautherly to the Southwest comer of Township 41N, Range 6W,
Thence Eastery to the Northwest corner of Township 40N, Range 5W,
Thence Southerly ta the Southwest corner of Township 38N, Range 5W,
Thence Westerly to the Northwest corner of Township 37N, Range 6W,
Thence Southerly to the Southwest comer of Township 35N, Range 6W,
Thence Westerly to the Northwest corner of Township 34N, Range 10W,
Thence Southerly to the Southwest corner of Township 31N, Range 10W,
Thence Easterlyto the Northwest comer of Township 30N, Range 9W,
Thernce Southerly to the Southwest corner of Township 30N, Range 9W,
Thence Easterly to the Northwest cormer of Township 29N, Range 8W,
Thence Southerly to the Southwest comer of Township 23N, Range 8W,
Thence Easterly to the Northwest comer of Township 22N, Range W,
Thence Southerly to the Southwest cormer of Township 186N, Range 6W,
Thence Westerly to the Southeast corner of Township 16N, Range 9W,
Thence Northerly to the Northeast corner of Township 16N, Range 8w,
Thence Westerly to the Southeast. cormer of Township 17N, Range 12W,
Thence Northerly to the Northeast corner of Township 18N, Range 12W,
Thence Westerly to the Northwest corner of Township 18N, Range 15W,
Thence Southerly to the Southwest camner of Township 14N, Range 15W,
Thence Easterlyto the Northwest corner of Township 13N, Range 14W,
Thence Southerly to the Sotthwest comer of Township 13N, Range 14W,
Thence Easterlylo the Norttrwest comer of Township 12N, Range 13w,
Thence Southerly to the Southwest corner of Township 12N, Range 13W,
Thence Easterlyto the Northwest comer of Township 11N, Range 12w,
Thence Southerly into the Pacific Ocean
and Commencing in the Pacific Ocean on the extension of the Humboldt
Base Line,
Thence Easterlyto the Northwest comer of Township 18, Range 2E,
Thence Southerly to the Southwest comer of Township 28, Range 2E,
Thence Easterly to the Northwest corner of Township 38, Range 3E,
Thence Southerly to the Southwest comer of Township 53, Range 3E,
Thence Easterlyto the Southeast corner of Township §S, Range 4E,
Thence Northerly to the Northeast comer of Township 4S, Rangs 4E,
Thence Westarly to the Southeast corner of Township 3S, Range 3E,
Thence Northerly to the Northeast cormer of Township 5N, Range 3E,
Thence Easterlyto the Southeast corner of Township 6N, Range 5E,
Thence Northerly to the Northeast corner of Township 7N, Range 5E,
Thence Westerly to the Southeast corner of Township 8N, Range 3E,
Thence Northerly to the Northeast corner of Township 9N, Range 3E,
Thence Wasterly to the Southeast comer of Township 10N, Range 1E,
Thence Northerly to the Mortheast corner of Township 13N, Range 1E,
Thence Westerly into the Pacific Ocean,
excluding that portion of Northern California contained within the
following Tines:
Commencing at lhe Southwast comer of Township 12N, Range 11E, of
the Mount Diablo Base and Meridian,
Thence Easterlyto the Southeast comer of Township 12N, Range 18E,
Thence Northerly to the Northeast corner of Township 12N, Range 16E,
Thence Westerly to the Southeast corner of Township 13N, Range 15E,
Thence Northerly to the Northeast corner of Township 13N, Range 15E,
Thence Wasterly to the Southeast comer of Township 14N, Range 14E,
Thence Northerly to the Northeast corner of Township 16N, Range 14E,
Thence Westarly to the Northwest corner of Township 16N, Range 12E,
Thence Southerly to the Southwest comer of Township 16N, Range 12E,
Thence Westerly to the Northwest corner of Township 15N, Range 11E,
Thence Southerly to the peint of beginning at the Southwest comer of
Township 12N, Range 11E,

Area 2 shall be all areas not part of Area 1 described above.



GENERAL PREVAILING WAGE DETERMINATION MADE BY THE DIRECTOR OF INDUSTRIAL RELATIONS
PURSUANT TO CALIFORNIA LABOR CODE PART 7, CHAPTER 1, ARTICLE 2, SECTIONS 1770, 1773 AND 1773.1

FOR COMMERCIAL BUILDING, HIGHWAY, HEAVY CONSTRUCTION AND DREDGING PROJECTS

CRAFT: # OPERATING ENGINEER (HEAVY AND HIGHWAY WORK)
{SPECIAL SINGLE AND SECOND SHIFT)

DETERMINATION: NC-23-63-1-2012-1

ISSUE DATE: August 22, 2012

EXPIRATION DATE OF DETERMINATION: June 30, 2013 Effective until superseded by a new determination issued by the Diractor of Industrial Relations. Contact the Office of the
Diraclor — Rasearch Unit at (415) 703-4774 for the new rates after ten days after the expiration dats if no subsaquent determination is issued.

LOCALITY: Al localities within Alameda, Alpine, Amador, Buttz, Calaveras, Colusa, Contra Costa, bel Norta, El Dorado, Frasno, Glenn, Humboldt, Kings, Laks, Lassen, Madera,
Marin, Mariposa, Mendocino, Merced, Modoc, Monterey, Napa, Nevada, Placer, Plumas, Sacramento, San Benito, San Francisco, San Joaquin, San Matzo, Santa Clara, Santa Cruz,
Shasta, Sierra, Siskiyou, Solano, Sonoma, Stanislaus, Sutter, Tehama, Trinity, Tulare, Tuolumne, Yolo, and Yuba counties.

Emolover Pavments Staight-Time Overtime Hourly Rate
Classification Basic Hezlth Pension Vacation Training Other Hours Total Daily/ Sunday and
{Joumeypersan) Hourty and and Payments Hourly Salurday‘ Holiday
Rata Welfare Holiday® Rats 112X 2X

Classification Group®

“Areai® Area2® Area1® Area?” Areatl® Area2” Area1® Area 2
Group 1 $42.10 $44.10 $1253 5889 $3.70 $0.62 §0.73 8 $6357 $7057 $3962 §9262 $11067 $114.67
Group 2 $40.37 $4237 $1253  $3.89 $3.70 $0.82 $0.73 8 $65.84 $63.84 $3703 $20.03 $10721 $i111.21
Group 3 $38.71 $4071 $1253 %389 $3.70 $0.62 $0.73 8 $85.18 $587.18 $84.54 §87.54 §103.89 $107.89
Group 4 $37.15 $39.45 $1253  $8.89 $3.70 $0.62 $0.73 8 $8362 $55.62 $8220 $8520 $100.77 S$104.77
Group § ’ $35.73 $37.73 $1253  $8.89 $3.70 $0.62 $0.73 8 $6220 $8420 $3007 $83.07 $97.83 $101.93
Group 6 $3423 $3623 $1253  $8.89 $3.70 $0.62 $0.73 8 $60.70 §62.70 §77.82 $30.82 $24.83 $08.93
Group7 $32.95 §3495 §1253  $8.89 $3.70 $0.62 $0.73 8 $59.42 $51.42 $7580 §78.90 $92.37  $96.37
Group 8 $31.68 $3368 $1253  $8.89 $3.70 $0.62 $0.73 8 $58.15 $60.45 $738% §76.99 $39.83 $93.83
Group 8-A $29.47  $31.47  $12.53  $3.89 $3.70 $0.62 $0.73 8 $5564 $57.64 $7023 57323 §$84.81 53381
Group 1-A $43.08 $4508 $1253  $3.8¢ $3.70 $0.62 50.73 8 $69.55 $71.55 $9109 $94.09 $11263 $116.863
Truck Crane Assistant to Engineer §35.25 §3725 §$1253  $3.89 $3.70 $0.62 $0.73 8 $6172 $683.72 $79.35 $3235 $66.97 $100.97
Assistant to Engineer $32.86 $3465 $1253  $8.89 33.70 $0.62 $0.73 8 $59.13 $61.13 $7546 §7846 $91.79  $85.78
Group 2-A $41.09 $4309 §1253  $8.839 $3.70 $0.62 $0.73 8 $67.56 $69.56 $88.41 $31.11 $108.65 S112.65
Truck Crane Assistant to Engineer $34.96 $3696 $1253 $3.89 $3.70 $0.62 $0.73 8 $6143 $6343 §$7891 §81.81 S$96.38 $100.39
Assistant to Engineer $32.43  $3443 31253  $3.89 $3.70 $0.62 $0.73 8 $58.90 5$60.90 §$7512 $7812 $81.33 $95.33
Group 3-A $39.13  $41.43  $1253 %388 $3.70 $0.62 $0.73 8 $65.60 $67.60 $85.47 $88.17 $10473 $108.73
Truck Crane Assistant to Engineer ~ "$34.68  $36.69 $12.53  $a.8¢ $3.70 $0.62 $073 © 8 $61.16 88316 §7851 83151 $85.85 $89.85
Hydraufic §3423 $3623 $1253  $3.89 $3.70 $0.62 $0.73 8 $60.70 $8270 $77.82 $30.82 $94.93  $98.93
Assistant to Engineer $32.12  $34.12 §1253 5389 $3.70 $0.62 $0.73 8 $353.58 $80.59 $74485 $77.65 §80.71  $94.T1
Group 4-A $35.73 $37.73 $1253  $8.89 $3.70 $0.62 $0.73 8 $6220 $54.20 $8007 $33.07 $97.83 S101.43

# Indicatas an apprenticeable craft. The turrent apprentice wage rates are available on the Intemet at hitp:/iwww.dir.ca.gov/IOPRIPWAppWage/PWAppWageStart.asp. To obtain any
apprentice wage rates as of July 1, 2008 and prior lo September 1, 2012, please contact the Division of Apprenticaship Standards or refer to the Division of Apprenticeship Standards’
website at htipfiwww.dir.ca.gov/das/das html.

* For classifications within each group, sze pages 398-40.

b AREA 1 - Alameda, Centra Costa, Butte, Marin, Merced, Napa, Sacramento, San Banito, San Francisco, San Joaquin, San Mateo, Santa Clara, Santa Cruz, Solana, Stanislaus,
Sutter, Yolo and Yuba counties; and porfions of Alpine, Amador, Calaveras, Colusa, Del Norte, Ei Dorada, Fresno, Glenn, Humboldt, Kings, Lake, Lassan, Madera, Mariposa, Mendocino,
Montarey, Nevada, Placer, Plumas, Shasta, Sierra, Siskiyou, Sonoma, Tehama, Tulars, Tuolumne and Trinity counties.

¢ AREA 2 - Del Nortes and Mcdac, and pertions of Alpine, Amader, Calaveras, Colusa, Bl Dorado, Fresno, Glenn, Humboldt, Lake, Lassen, Madera, Mariposa, Mendocine,

Montarey, Nevada, Placer, Plumas, Shasta, Sierra, Sisklyou, Sonoma, Tehama, Tulare, Tuclumne and Trinity counties. {Partions of counties falfing in each arsa detalled on page 41).

4 Saturday in the same work week may be worked at straight-time if a job Is shut down during the normal wark week due o Inclement weather.

* Includes an amount for supplemental dues.

RECOGNIZED HOLIDAYS: Halidays upen which the general pravailing hourly wage rate for Holiday work shall be paid, shalt be all holidays in the callective bargaining agreement, applicatle
to the particular craR, classffication, or type of worker employed on the project, which is on file with the Director of Industrial Relaticns. If the prevalling rate is not based on a collectively
bargained rats, the holidays upon which the prevalling rate shall be paid shall be as provided in Section 6700 of the Government Code. You may oblain the holiday provisiens for the currant
determinations on the Intemet at http:/fwww.dir.ca.gov/OPRLPWD. Heliday provisions for cumrant or superseded determinations may be obtained by contacting the Office of the Director -
Research Unit at (415) 703-4774.

TRAVEL AND/OR SUBSISTENCE PAYMENT: In accordance with Labor Cade Sections 1773.1 and 1773.9, contractors shall make travel and/or subsistence payments to each worker to

execute the work. You may cbtain the travel and/or subsistance provisions for the current determinations on the Internet at hitpJ/fwww.dir.ca.gav/OPRIL/PWD. Travel and/or subsistence
requirements for current or superseded delerminations may be obtained by contacting the Office of the Diractor - Resaarch Unit at (415) 703-4774.

%A






GENERAL PREVAILING WAGE DETERMINATION MADE BY THE DIRECTOR OF INDUSTRIAL RELATIONS
PURSUANT TO CALIFORNIA LABOR CODE PART 7, CHAPTER 1, ARTICLE 2, SECTIONS 1770, 1773 AND 1773.1

FOR COMMERCIAL BUILDING, HIGHWAY, HEAVY CONSTRUCTION AND DREDGING PROJECTS

CRAFT: # OPERATING ENGINEER {HEAVY AND HIGHWAY WORK)

DETERMINATION: NC-23-63-1-2015-1

ISSUE DATE: February 22, 2015

EXPIRATION DATE OF DETERMINATION: June 28, 2015 The rate to be paid for work performed after this date has been determined. If wark will extend past this date, the new rate must
be paid and should be incorporated in contracts entered into now. Contact the Office of the Diractor ~ Reszarch Unit for specific rates at (415) 703-4774.

LOCALITY: All localiies within Alamada, Alpine, Amador, Butte, Calaveras, Colusa, Contra Costa, Del Norte, El Dorado, Fresno, Gienn, Humbeldt, Kings, Laka, Lassen, Madera,
Marin, Mariposa, Mandccino, Merced, Modoe, Monteray, Napa, Nevada, Placer, Plumas, Sacramento, Szn Benito, San Francisco, San Joaquin, San Mateo, Santa Clarz, Santa Cruz,
Shasta, Sierra, Siskiyou, Solano, Sonoma, Stanistaus, Sutter, Tehama, Trinity, Tulare, Tuclumne, Yalo, and Yuba counties.

Emolover Pavments Straicht-Time Overime Hourly Rata
Classification Basic Health Pension Vacation Training Other Hours' Total Daifly/ Sunday and
{Journeyperson) Hourly and and Payments Hourly Saturday® Hcliday
Rate Welfare Holiday® Rate 112X 2%

Classification Group® ’

Area1® Area2® Areat® Area2® Areat® Area2® Areat® Area?”
Group 1 $39.85 $41.85 $13.03  $10.15 $3.86 $0.67 $0.74 8 $68.30 $70.30 $83.23 $91.23 $108.15 $11215
Group 2 $38.32 $40.32 $13.03  $10.15 $3.86 $0.67 $0.74 8 $66.77  $88.77  $85.93 $88.93 $105.09 $109.09
Group 3 $36.84 $38.84 $13.03 $10.15 $3.86 $0.67 $0.74 8 $65.29 $67.29  $83.M $86.71  $102.13 $106.13
Group 4 $3546 $3746 §13.03 $10.15 $3.86 $0.67 $0.74 8 $63.91 $85.91 $81.64 $e4.64 $99.37 $103.37
Group 5 $3419 $36.19 §$13.03  $10.15 $3.86 $0.67 $0.74 8 $62.64 G464 $79.74  $3274 $96.83 $100.83
Group 6 $32.87 $34.87 $13.03 $1015 $3.86 $0.67 $0.74 8 $61.32 $63.32 §77.76 $80.76 $94.18  §98.19
Group 7 $31.73  $33.73 $13.03  $1015 $3.86 $0.67 $0.74 8 560.18 $62.18  $76.05 $79.05 $31.91 $595.91
Group 8 §3059 $3259 §$13.03 $10.15 $3.86 $0.67 $0.74 8 $59.04 $61.04  §74.34 $77.34 $89.63  593.63
Group 8-A $28.38 $30.38 $13.03 §10.15 $3.86 $0.67 $0.74 8 $58.83 $58.83  §71.02 $74.02 $85.21  $39.21
Group 1-A $40.73  $42.73  $13.03  $10.15 $3.86 $0.67 $0.74 8 $69.18 $71.18  $89.55 $92.55 $109.91 $113.91
Truck Crane Assistant to Enginger  $33.76  $3576  §13.03 $10.15 $3.86 §0.67 $0.74 8 $62.21 $64.21 §79.09 $82.09 $95.97 $99.97
Assistant to Engineer $31.47  $33.47 $13.03  $10.15 $3.86 $0.67 $0.74 8 $59.92 $61.92 §7568 $78.66 $91.39 $95.39
Group 2-A $33.97 $4097 $13.03 $10.15 $3.86 $0.67 $0.74 8 $67.42  $69.42 $86.91  $38.91 $106.39 511039
Truck Crane Assistant to Engineer  $33.50  $35.50 $13.03  $10.15 $3.86 $0.67 30.74 8 $61.95 $63.95 $7870 $81.70  $95.45 $99.45
Assistant to Engineer $3126 $3326 $13.03 $10.15 $3.86 . $067 - $0.74 8 $59.71 $51.74 $7534  $78.34  $90.97 $94.97
Group 3-A 33723 $39.23 $13.03 %1015 $3.86 $0.67 $0.74 8 $65.68  $57.68  $34.30  $87.30 $10291 $106.H
Truck Crane Assistant to Enginesr  $3326  $35.26 $13.03  $10.15 $3.86 $0.67 $0.74 8 $61.71  $83.71  §78.34  $31.34  $94.97 $e897
Hydraulic $32.87 $34.87 $13.03 $10.15  $3.86 $0.67 $0.74 8 $61.32 $53.32 §77.76  $30.76  $94.19 $98.19
Assistant to Engineer $30.98 $3288 $13.03 $1015 $3.86 $0.67 $0.74 8 $59.43  $61.43 57492  §77.92  $9041 $94.41
Group 4-A $34.19 $36.19 $13.03 $10.45 $3.86 $0.67 $0.74 8 $62.64 98464 $79.74 $8274  $96.83 $100.83

#Indicates an apprenticeable craft. The current apprentice wage rates are available on the Intemat at hitp/fvww.dir.ca.gov/OPRUPWAppWage/PWAppWageStart.asp. To obtain any
apprantice wage rates as of July 1, 2008 and prior to September 27, 2012, please contact the Division of Apprenticeship Standards or refer to the Division of Appranticeship Standards'
website at hitp//www.dir.ca.gov/das/das.himl.

 For classifications within each group, see pages 398-40.

b AREA 1- Alameda, Butte, Contra Costa, Kings, Marin, Merced, Napa, Sacramento, San Benito, San Francisco, San Joaquin, San Mateo, Santa Clara, Santa Cruz, Solano, Stanislaus,
Sutter, Yolo and Yuba counties; and portions of Alpine, Amadar, Calaveras, Colusa, Del Norts, El Dorado, Fresno, Glenn, Humboaldt, Lake, Lassen, Madera, Mariposa, Mendocino,
‘Monterey, Nevada, Placer, Plumas, Shasta, Sierra, Siskiyou, Sonoma, Tehama, Tulare, Tuolumne and Trinity counties. :

¢ AREA 2 - Modoc, and portions of Alpine, Amador, Calaveras, Colusa, Del Norte, Ei Dorado, Fresno, Glenn, Humboldt, Lake, Lassen, Madera, Mariposa, Mendocino,

Monterey, Nevada, Placer, Plumas, Shasta, Sierra, Siskiyou, Sonoma, Tehama, Tulare, Tuolumne and Trinity counties. (Portions of counties falling in each area detailed on page 41).
¥ Saturday in the same work week may be worked at straight-time if a Job is shut down during the normal work week due to inclement weather.

* Includes an amount for supplemental dues.

! When three shifis are employed for five (5) or mare consecutive days, seven and one-half (7 1/2) consecutive hours {exclusive of meal periad), shall constitute a day of work,
for which eight (8) times the straight time haurly rale shall be pald at the non-shift wage rate for the second shift. The third shift shall be seven {7) hours of work for eight (8) hours
of pay at the non-shift wage rate.

NOTE: For Special Single and Second Shitt rates, please see page 39A.

RECOGNIZED HOLIDAYS: Holidays upon which the general prevailing houtly wage rate for Holiday work shall be pald, shall be all holidays in the callective bargaining agreement,
applicable lo the particular craft, classification, or type of worker employed on the project, which is on fle with the Diractor of Industrial Relations. If the prevailing rate is not based cna
collectively bargained rate, the halidays upon which the prevailing ratz shall be paid shall be as provided in Section 6700 of the Government Cade. You may obtain the haliday provisions for
the current determinations en the Internet at hitp/Avww.dir.ca.gov/OPRLIPWD. Haliday provisions for current or superseded determinations may be obtained by contacting the Office of the
Director — Research Unit at (415) 703-4774.

TRAVEL AND/OR SUBSISTENCE PAYMENT: In accordance with Labor Code Sactions 1773.1 and 1773.8, contractors shall make travel and/or subsistence payments to each warker lo

execute the work. You may obtain the travel and/or subsistence provisions for the current determinations on the Intemet at hitp/hwaw.dir.ca.gov/OPRUPWD. Travel and/or subsistence
requirements for current or superseded determinations may be obtained by contacting the Office of the Director — Rasearch Unit at (415) 703-4774.
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DETERMINATION: NC-23-63-1-2015-1
CLASSIFICATIONS

GROUP 1

Drill Equipment, over 200,000 [bs

Operator of Helicopter (when used in eraction work)
Hydraulic Excavator 7 cu yds and over

Power Shovels, over 7 cu yds

GROUP 2

Highline Cableway

Hydraulic Excavator 3 1/2 cu yds up to 7 cu yds

Licensed Construction Work Boat Operator, On Site

Microtunneling Machine

Power Blade Operator (finish)

Power Shovels, {over 1 cu yd and up to and including 7 cu
yds m.r.c.)

GROUP3

Asphalt Milling Machine

Cable Backhoe

Cambination Backhoe and Loader over % cu yds

Continuous Flight Tie Back Machine

Crane Mounted Continuous Flight Tie Back Machine,

tonnage to apply

Crane Mounted Drill Atachments, Tonnage to apply

Dozer, Slope Board ’

Drili Equipment, over 100,000 Ibs up to and
including 200,000 bbs

Gradall

Hydraulic Excavator up to 3 172 cu yds

Loader 4 cu yds and over

Long Reach Excavator

Multiple Engine Scrapers (when usad as push pull)

Power Shovels, up to and including 1 cu yd

Pre-Strass Wire Wrapping machine

Side Boom Cat, 572 or larger

Track Loader 4 cu yds and aver

Wheal Excavator (up to and including 750 cu yds per hour)

GROUP 4

Asphalt Plant Engineer/Boxman

Chicago Baom

Combination Backhoe and Loader up to and including % cu yds

Concrete Batch Plants (wet or dry)

Dozer andfor Push Cat

Drill Equipment, over 50,000 Ibs up to and
Including 100,000 lbs

Pull-Type Elevating Loader

Gradasatter, Grade Checker (GPS, mechanical or otherwise)

Grooving and Grinding Machine

Heading Shield Operator

Heavy Duty Drilling Equipment, Hughes, LDH, Walson 3000 or
similar

Heavy Duty Repairman and/or Welder

Ume Spreader

Loader under 4 cu yds

Lubrication and Service Engineer (mobile and grease rack)

Mechanical Finishers or Spreader Machine (asphatt, Barber-
Greene and similar)

Miller Formless M-9000 Slope Paver or similar

Portable Crushing and Screening plants

Power Blade Support

Roller Operator, Asphalt

Rubber-Tired Scraper, Self-Loading (paddle-wheels, etc}

Rubber-Tired Earthmoving Equipment {Scrapers)

Slip Form Paver (concrete)

Small Tractor with Drag

Soil Stabitizer (P&H or equal)

Spider Plow and Spider Puller

Timber Skidder

Track Loader up to 4 yards

Tractor Drawn Scraper

Tractor, Compressor Drill Combination

Tubex Pile Rig

Unlicensed Construction Work Boat Operator, On Site

Welder

Woods-Mixer (and other similar Pugmill equipment)

GROUP 5

Cast-In Place Pipe Laying Machine

Combinaticn Slusher and Motor Operator

Concrete Conveyor or Concrete Pump, Truck or
Equipment Mounted

Concrete Conveyar, Building Site

Concrete Pump or Pumpcrata Guns

Drilling Equipment, Watson 2000, Taxoma 700 or similar

Drilling and Boring Machinery, Horizontal {not to apply to
waterines, wagon drills or jackhammers)

Concrate Mixers/all

Man and/or Matarial Hoist

Mechanical Finishers {concrete) (Clary, Johnson, Bidwell
Bridge Deck or similar types)

Mechanical Burm, Curb and/or Curb and Gutter Machine,
Concrate or Asphalt

Mine or Shaft Hoist

Portable Crushers

Power Jumbo Operator (setting slip-forms, etc., in tunnels)

Screedman (automatic or manual)

Self Propelled Compactor with Dozer

Tractor with boom, D6 or smaller

Trenching Machine, maximum digging capacity over § ft
depth

Vemeer T-8008 Rock Cuttar or similar

GROUP 6

Armor-Coater {or simifar)

Ballast Jack Tamper

Beom-Type Bacldilling Machine

Asst Plant Enginear

Bridge andfor Gantry Crane

Chemical Grouting Machine, truck mounted

Chip Spreading Machine Operator

Concrete Barrier Moving Machine

Concrete Saws {seaif-propelled unit on strests, highways,
airports, and cangls)

Deck Engineer

Drill Doctor

Drill Equipment, aver 25,000 Ibs up to and
including 50,000 lbs

Drilling Equipment Texoma 600, Hughes 200
sesies or similar up to and including 30 fL m.r.c.

Helicopter Radioman

Hydro-Hammer or similar

Line Master

Skidsteer Loader, Bobcat larger than 743 series or similar
(with attachments)

Locomotive

Rotating Extendable Forkiift, Lull Hi-Lift or similar

Assistant to Engineer, Truck Mounted Equipment

Pavement Breaker, Truck Mounted, with compressor
cambination

Paving Fabric Instaliation and/or Laying Machine

Pipe Bending Machine (pipelines only)

Pipe Wrapging Machine (Tractor propelled and supported)

Screedman, (except asphaltic concrets paving)

Self-Loading Chipper

Self Propelled Pipeline Wrapping Machine

Tractor -

GROUP 7
Ballast Regulator
Cary Lift or similar
Combination Slurry Mixer and/or Cleanar
Coolan¥/Slurry Tanker Operator
(hooked to Greoving/Grinding Machine)
Drilling Equipment, 20 i and under m.r.c.
Drill Equipment, over 1,000 Ibs up to and
including 25,000 lbs
Fireman Hot Plant
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Grouting Machine Operator

Highline Cableway Signalman

Stationary Belt Loader (Kolman or similar)

Lift Slab Machine (Vagtborg and similar types)

Maginnes Intemal Full Slab Vibrator

Material Hoist (1 Drum)

Mechanical Trench Shield

Partsman (heavy duty repair shop parts room)

Pavement Breakar with or without Comprassor
Combination

Pipe Cleaning Machine (tractor propelled and
supported)

Post Driver

Roller {except Asphalt), Chip Seal

Self Propelled Automatically Applied Concrete
Curing Machine (on strests, highways, airports
and canals)

Self Propelled Compactor {(without dozer)

Signalman

Sflip-Form Pumps {litting device for cancrete forms)

Super Sucker Vacuum Truck

Tie Spacer

Tranching Machine {maximum digging capacity up)
to and including 5 ft depth

Truck-Mounted Rotating Telescopic Boom Type
Lifting Device, Manitex or similar
(Boom Truck) - Under 15 tons

Truck Type Loader

GROUP 8

Bit Sharpener

Boiler Tender

Box Operator

Braksman

Combination Mixer and Comprassor
(shotcretefgunite)

Compressor Operator

Deckhand

Fireman

Generators

Gunita/Shotcrate Equipment Operator

Heavy Duty Repairman Helper

Hydraulic Monitor

Ken Seal Machine (or similar)

Mast Type Forklift

Mixermobile

Assistant to Enginesr

Pump Operator

Refrigerator Plant | .

Reservoir-Debris Tug (Salf-Propelled Floating)

Rass Carrier {Construction site)

Rotomist Operator

Self Propelled Tape Machine

Shuttlecar

Self Propelled Power Sweeper Operator
(Includes Vacuum Sweeper)

Slusher Operator

Surface Heater

Switchman

Tar Pot Fireman

Tugger Hoist, Single Drum

Vacuum Cooling Plant

Walding Machine {powered other than by electricity)



DETERMINATION: NC-23-63-1-2015-1

GROUP 8-A
Articulated Dump Truck Operator
Elevator Operatar
Mini Excavator under 25 H.P. (Backhoe-Trencher)
Skidsteer Loader, Bobcat 743 series or
Smaller and similar (without attachments)

GROUP 1-A

Clamshells and Draglines over 7 cu yds

€ranes over 100 tons

Derrick, over 100 tons

Derrick Barge Pedestal mounted over 100 tons

Self Propelled Boom Type Lifting Device Over 100 tons

GROUP 2-A

Ciamshells and Draglines over 1 cu yds up to and
including 7 cu yds

Cranes over 45 tons up to and including 100 tons

Derrick Barge 100 tons and under

Mobile Self-Erecting Tower Crane {Potain) over 3 stories

Self Propelled Boorn Type Lifting Device over 45 tons

Tower Cranes

GROUP 3-A -
Clamshells and Dragfines up to and including 1 cu yd
Cranes 45 tons and under
Mabile Self-Erecting Tower Crane (Potain), 3 stories
and under
Self Propelled Boom Type Lifting Device 45 tons
and under
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GROUP 4-A

Boom Truck or dual-purposa A-Frame Truck,
Non-Rotating over 15 tons.

Truck Mounted Rotating Telescopic Boom
Type Lifting Device, Manitex or similar
{Boom Truck -over 15 tons)

Truck-Mounted Rotafing Telescopic Boom Type
Lifting Device, Munitex or Similar (Boom Truck),
under 15 tons



DESCRIPTION FORAREAS 1 AND 2;

Area 1is all of Northem California within the following Township, State
and/or county Bourdaries:

Commencing In the Paciiic Ocean on the extension of the Southerdy
line of Township 195, of the Mount Diablo Base and Meridian,

Thence Easterly aldng the Southerly fine of Township 188, to the
Northwest cormer of Township 20S, Range 6E,

Thence Saoutherly to the Southwest comer of Township 20S, Range 6E,

Thence Easterly to the Northwest corner of Township 215, Range 7E Thence

Southerly to the Southwest comer of Township 218, Range 7E
Thence Easterly to the Northwest comer of Township 228, Range SE,
Thence Southerly to the Southwest cormer of Township 228, Range SE,
Thence Easterly to the Northwest comer of Township 23S, Range 10E,
Thence Southerly to the Southwest cormer of Township 24S, Range 10E,
Thence Easterly to the Southwest corner of Township 24S, Rarge 31E,
Thence Northerly to the Northeast comner of Township 208, Range 31E
Thence Westerly to the Southeast comer of Township 195, Range 29E,
Thence Northerly to the Northeast corner of Township 178, Range 29E,
Thence Westerly to the Southeast comer of Township 16S, Range 28E,
Thence Northerly to the Northeast corner of Township 13S, Range 28E,
Thence Westerly to the Southeast comer Township 125, Range 27E,
Thence Northerly to the Northeast comer of Township 12S, Range 27E,
Thence Westerly to the Southeast carner of Township 115, Range 26E,
Thence Northerly to the Northeast comner of Township 118, Range 26E,
Thence Westarly to the Southeast comer of Township 10S, Range 25€,
Thence Northerly to the Northeast corner of Township 95, Range 25E,
Thence Westerly to the Southeast comer of Township 85, Range 24E,
Thence Nartherly to the Nartheast comer of Township 85, Range 24E,
Thence Westerly to the Southeast corner of Township 78, Range 23E,
Thence Northerly to the Northeast corner of Township 6S, Range 23E,
Thence Westerly to the Southeast comner of Township 55, Range 20E,
Thence Northerly to the Northeast corner of Township 5S, Range 20E,
Thence Westerly to the Southeast comer of Township 43, Range 19E,
Thence Northerly to the Northeast corner of Township 1S, Range 19E,
Thence Westerly to the Southeast comer of Township 1N, Range 18E,
Thence Northerly to the Northeast comer of Township 3N, Range 18E,
Thence Westerly to the Southeast corner of Township 4N, Range 17E,
Thence Northerly to the Northeast corner of Township 4N, Range 17E,
Thenrice Westerly to the Southeast comer of Township 5N, Range 15E,
Thence Northerly to the Northeast comer of Township 5N, Range 15E,
Thence Westarly to the Southeast comer of Township 6N, Range 14E,
Thence Northerly to the Northeast comner of Township 10N, Range 14E,
Thence Easterly along the Southem line of Township 11N, to the
California / Nevada State Border,
Thence Northerly along the Califomia / Nevada State Border 1o the
Northerly line of Township 17N,
Thence Westerly to the Southeast corner of Township 18N, Range 10E,
Thence Northerly to the Northeast corner of Township 20N, Range 10E,
Thence Westerly to the Southeast comer of Township 21N, Range SE,
Thence Northerly to the Northeast coner of Township 21N, Range 9E,
Thence Westerly to the Southeast comer of Township 22N, Range 8E,
Thence Northerly to the Northeast comer of Township 22N, Range 8E,
Thence Westerly to the Northwest corner of Township 22N, Range 8E,
Thence Nartherly to the Southwest corner of Township 27N, Range 8E,
Thence Easterly to the Southeast comer of Township 27N, Range 8E,
Thence Northerly to the Northeast cormer of Township 28N, Range BE,
Thence Westerly to the Southeast comer of Tawnship 29N, Range 8E,
Thence Northerly to the Northeast comer of Township 32N, Range 6E,
Thence Westerly to the Northwest comer of Township 32N, Range 6E,
Thence Northerly to the Northeast comer of Township 35N, Range 5E,
Thence Westerly to the Southeast comer of Township 36N, Range 3E,
Thence Northerly to the Northeast corner of township 36N, Range 3E,
Thence Westerly to the Southeast comner of Township 37N, Range 1W,
Thence Northerly to the Northeast comer of Township 38N, Range 1W,
Thence Westerly to the Southeast comer of Township 38N, Range 2W,
Thence Northerly to the Northeast corner of Township 40N, Range 2W,
Thence Westerly to the Southeast corner of Township 41N, Range 4w,
Thence Northerly to the Northeast comer of Township 42N, Range 4W,
Thence Westerly to the Southeast carner of Township 43N, Range 5W,
Thence Northerly to the California / Oregon State Border,
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Thence Waestarly along the California/ Oregon State Border ta the
Westerly Boundary of Township Range 8W, :
Thence Scutherly to the Southwest comer of Township 43N, Range 8W,
Thence Easlerly to the Southeast comer of Township 43N, Range 8W,
Thence Southerly to the Southwest comer of Township 42N, Range 7W,
Thence Easlerly to the Southeast comer of Township 42N, Range 7W,
Thence Southerly to the Southwest comer of Township 41N, Range 6W,
Thence Easterly to the Northwest comer of Township 40N, Range 5W,
Thence Southerly to the Southwest comer of Township 38N, Range 5W,
Thence Westerly to the Northwest comer of Township 37N, Range &W,
Thence Sautherly to the Sauthwest comer of Township 35N, Rangs W,
Thence Westerly to the Northwest comer of Township 34N, Range 10,
Thence Southerly to the Southwest comer of Township 31N, Range 10W,
Thence Easterly to the Northwest comer of Township 30N, Range sW,
Thence Southerly to the Southwest comer of Township 30N, Range W,
Thence Easlerly to the Northwest comer of Township 29N, Range 8W,
Thence Southerly to the Southwest comer of Township 23N, Range 8W,
Thence Easterly to the Northwest comer of Township 22N, Range W,
Thence Southerly to the Southwest comer of Township 16N, Range 6W,
Thence Westerly lo the Southeast comer of Township 16N, Range W,
Thence Northerly to the Northeast comer of Township 16N, Rangs 9W,
Thence Westarly to the Southeast. comer of Township 17N, Range 12W,
Thence Northerly to the Northeast comer of Township 18N, Range 12w,
Thence Westerly to the Northwest comer of Township 18N, Range 15W,
Thence Southerly to the Southwest comer of Township 14N, Range 15W,
Thence Easterly to the Northwest comer of Township 13N, Range 14w,
Thence Southerly to the Southwest comer of Township 13N, Range 14W,
Thence Easterly to the Norihwest comer of Township 12N, Range 13W,
Thence Southerly to the Southwest corner of Township 12N, Range 13W,
Thence Easterly to the Northwest comer of Township 11N, Range 12w,
Thence Southerly into the Pacific Ocean
and Commencing In the Pacific Oczan on the extenslon of the Humboldt
Base Line,
Therce Easterly to the Narthwest comer of Township 1S, Range 2E,
Thence Southerly to the Southwest comer of Township 25, Range 2E,
Thence Easterly to the Northwest comer of Township 3S, Range 3E,
Thence Southerly to the Southwest comer of Township 5S, Range 3E,
Thence Easterly to the Southeast comer of Township 58, Range 4E,
Thence Northerly to the Nertheast comer of Township 48, Range 4E,
Thence Westerly to the Southeast comer of Township 35, Range 3E,
Thence Northerly lo the Northeast comer of Township 5N, Range 3E,
Thence Easlerly to the Southeast comer of Township 6N, Range SE,
Thence Northerly to the Northeast comer of Township 7N, Range 5E,
Thence Westerly to the Southeast comer of Township 8N, Range 3E,
Thence Northerly to the Northeast comer of Township SN, Range 3E,
Thence Westerly to the Southeast comer of Township 10N, Range 1E,
Thence Northerly to the Northeast comer of Township 13N, Range 1E,
Thence Westerly into the Pacific Ocean,
excluding that portion of Northern California contained within the
following fines:
Commencing at the Southwest comer of Township 12N, Range 11E, of
the Mount Diablo Base and Meridian,
Thence Easterly to the Southeast comer of Township 12N, Range 16E,
Thence Northerly to the Northeast comer of Township 12N, Range 16E,
Thence Westerly to the Southeast comer of Township 13N, Range 15E,
Thence Northerly to the Northeast comer of Township 13N, Range 15E,
Thence Westerly lo the Sautheast comer of Township 14N, Range 14E,
Thence Northerly to the Northeast comer of Township 16N, Range 14E,
Thence Westerly to the Northwest comer of Township 16N, Range 12E,
Thence Southerly to the Southwest comer of Township 16M, Range 12E,
Thence Westerly to the Northwest comer of Township 15N, Range 11E,
Thence Southerly to the paint of beginning al the Southwest comer of
Township 12N, Range 11E,

Area 2 shall be all areas not part of Area 1 described above.



GENERAL PREVAILING WAGE DETERMINATION MADE 8Y THE DIRECTOR OF INDUSTRIAL RELATIONS
PURSUANT TO CALIFORNIA LABOR CODE PART 7, CHAPTER 1, ARTICLE 2, SECTIONS 1770, 1773 AND 1773.1

FOR COMMERCIAL BUILDING, HIGHWAY, HEAVY CONSTRUCTION AND DREDGING PROJECTS

CRAFT: # OPERATING ENGINEER (HEAVY AND HIGHWAY WORK)
(SPECIAL SINGLE AND SECOND SHIFT) -

DETERMINATION: NC-23-63-1-2015-1

ISSUE DATE: February 22, 2015

EXPIRATION DATE OF DETERMINATION: June 28, 2015~ The rate to be paid for work performed after this data has been determined. If wark will extend past this date, the new rate must
be paid and shauld be incorporated in contracts entered into now. Contact the Office of the Diraclor — Resaarch Unit for specific rates at (415) 7034774,

LOCALITY: All lccalities within Alameda, Alpine, Amador, Butte, Calaveras, Colusa, Contra Costa, Del Norte, Bl Dorado, Fresno, Gienn, Humtold, Kings, Lake, Lassan, Macera,
Marin, Marigosa, Mendacino, Merced, Modac, Monteray, Napa, Nevada, Placer, Plumas, Sacramento, San Benilo, San Francisco, San Joaguin, San Matao, Sanla Clara, Santa Cruz,
Shasta, Sierra, Siskiyou, Sclano, Sonoma, Stanislaus, Sutter, ‘Tehama, Trinity, Tulare, Tuclumne, Yolo, and Yuba countics.

Emplover Pavments Straight-Time Overtime Hourly Rate
Classification Basic Health Pension Vacation Training Other Hours Total ’ Daily/ Sunday and
(Joumeyperson) Hourly and and Payments Hourly Satrday’ Holiday
Rats Welfara Hofiday® Rate 112X 2X

Classification Group®

: Arzat®  Area2 Areat® AreaZ® Araal’ Area2® Areat® Arsa 2’
Group 1 $44.18 54618 $13.03 $10.15 $3.86 $067 $0.74 8 $72.63 $74.63 $9472 $97.72 $116.81 $120.81
Group 2 $42.45 54445 $1303  $10.45 $3.86 $0.67 $0.74 8 $70.80 $72.50 $9213 $95.13 $113.35 $117.35
Group 3 $40.79 $4279 51303 $10.13 $3.86 3067 $0.74 8 $5924 $71.24 58964 59264 $110.03 $114.03
Group 4 $39.23 $4123 $13.03 $10.15 $3.86 $067 $0.74 8 $57.68 $69.68 $37.30 $90.30 $106.81 $110.91
Group 5 $37.81 $39.81 $13.03 $10.15 $3.86 $0.57 $0.74 8 $66.26 §$63.26 $85.47 §$a8.17 §$104.07 $108.07
Group & $36.31 $38.31 $1303 $10.15 $3.85 $067 $0.74 8 $54.756 566.76 $3292 $85.92 $101.07 $105.07
Group 7 $35.03 $37.03 $13.03 $10.15 $3.86 $067 $0.74 8 $53.48 §$65.48 $81.00 $34.00 $88.51 $102.51
Group 8 $33.75 $3576 51303 $10.45 $3.86 $0.587 $0.74 8 $5221 §8421 $7909 $32.08 $8597 §98.97
Group 8-A $31.25 $3325 51303 $10.15 $3.36 $0.67 $0.74 8 $50.70 $61.70 $7533 §78.33 $80.85 $24.95
Croup 1-A $4516 $47.16 $13.03 $10.15 $3.86 $0.67 $0.74 8 37361 S75.61 59619 59949 S11877 $122.77
Truck Crane Assistant to Enginaer $37.33 $39.33 $1303 $10.15 $3.86 $067 $0.74 8 $55.78 $67.78 58445 $37.45 $103.11 $107.11
Assistant to Enginesr $34.74 $36.74 §1303  §10.15 $3.86 $0.57 $0.74 8 %5319 §$85.10 $80558 $83.56 $97.93 $101.93
Group 2-A $43.17  $4517 $13.03  $10.15 $3.86 $0.87 $0.74 8 $71.62 §73.62 $93.21 $¢621 $11479 $118.79
Truck Crane Assistant to Engineer $37.04 $39.04 $1303 $10.15  $386 $0.67 $0.74 8 $6549 $67.49 $8401 $37.01 $10253 $106.53
Assistant to Enginesr $3451 §3651 $1303  $10.15 $3.86 $0.67 $0.74 8 $52.06 $c4.96 $8022 $3322 59747 S$101.47
Group 3-A $4121  $4321  $1303  $10.15 $3.86 $0.67 $0.74 8 $59.66 §$71.66 $9027 $33.27 $110.87 $114.87
Truck Crane Assistant to Engineer §36.77 5§38.77 $13.03 §10.15 $3.86 $067 $0.74 8 $5522 85722 $3381 $86.61 $101.98 $105.89
Hydrautic $36.31 5§3831 $13.03  $10.15 $3.86 $0.67 $0.74 8 $5476 §66.76 58292 $85.82 $101.07 $105.07
Assistant to Engineer $3420 $3620 $1303 $10.15 $3.86 $067 $0.74 8 $5265 $84.65 $7975 $3275 $96.85 $100.85
Group 4-A $37.81 §$39.81 51303 $10.15 $3.86 $0.67 $0.74 8 $56.26 $88.26 58517 $33.17 $104.07 $108.07

# Indicates an apprenticezble craft. The cument apprentice wage ratss are avaiable on the lnternet at hitpiwaw dir.ca.govIOPRLIPWAppWage/PWAppWageStart asp. To obtain any
apprentice wage rates as of July 1, 2008 and prior to September 27, 2012, please contact the Divisicn of Apprenticeskip Standards or refer to the Division of Apprenticeship Standards’
website at htipiwww.dir.ca.gov/das/das.html. -

* For classifications within each group, see pages 39B-40.

b AREA 1 - Alameda, Bulte, Contra Costa, Kings, Marin, Merced, Napa, Sacramanto, San Benito, San Francisco, San Joaquin, San Mateo, Santa Clara, Santa Cruz, Sclano, Stanislaus,
Sutter, Yolo and Yuba counties; and porticns of Alpine, Amador, Calaveras, Colusa, Del Norte, E} Dorado, Fresno, Glenn, Humbeldt, Lake, Lassen, Madera, Mariposa, Mendacino,
Monteray, Nevada, Placer, Plumas, Shasta, Sierra, Siskiyou, Sonoma, Tehama, Tulara, Tuolumne and Trinity counties.

¢ AREA 2 - Modag, and purﬁéns of Alpine, Amador, Calaveras, Calusa, Del Norte, El Dorado, Frasno, Glenn, Humboldt, Lzka, Lassen, Madara, Mariposa, Mandaocino,

Manterey, Nevada, Placer, Plumas, Shasta, Siera, Siskiyou, Sonoma, Tehama, Tulare, Tuolumne and Trinity counties. (Portions of counties falling in each area detailed on page 41).
¢ Saturday in the same work week may be worked at straight-ime if a job is shut down during the normal work week due to nclement weather.

® Includes an amount for supplemental dues.

RECOGNIZED HOLIDAYS: Holidays upon which the general prevaiing hourly wage rate for Holiday wark shall be paid, shall be all holidays in the collaclive bargaining agreement, applicable
to the particular cralt, classification, or type of worker employed on the project, which is on file with the Director of Industrial Relations. If the prevafling rate is not based on a collectively
bargained rate, the holidays upon which the prevailing rate shall be pald shall bs as provided In Section 6700 of the Govemment Cede. You may obtain the haliday provisions for the current
determinations on the Intemet at hitp:/www.dir.ca.gov/OPRUFWD. Holiday provisions for current or superseded determinations may be obtained by contacting the Office of the Diractor —
Resaarch Unit at {415) 703-4774.

TRAVEL AND/OR SUBSISTENCE PAYMENT: In accordance with Labor Code Sactions 1773.1 and 1773.9, contraclors shall make travel and/or subsistance payments to each warker ta

execute the work. You may obtain the trave! andfor subsistence pravisions for the curent determinations on the Internet at hitplfwww.dir.ca.gov/OPRL/PWD. Travel and/or subsistence
requiraments for curent or supersaded detarminations may be obtained by contacting the Office of the Diractor— Research Unit at (415) 703-4774.
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STATE Or CALIFORNTA
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Office of the Director - Research Unit )
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San Francisco, CA 94102

TRAVEL AND SUBSISTENCE PROVISION
FOR

OPERATING ENGINEER (HEAVY & HIGHWAY WORK),
OPERATING ENGINEER (BUILDING CONSTRUCTION),
STEEL ERECTOR & FABRICATOR
(OPERATING ENGINEER - BUILDING CONSTRUCTION),
STEEL ERECTOR AND FABRICATOR

(OPERATING ENGINEER - HEAVY & HIGHWAY WORK),
PILE DRIVER .

(OPERATING ENGINEER - HEAVY & HIGHWAY WORK),
PILE DRIVER

(OPERATING ENGINEER - BUILDING CONSTRUCTION),

TUNNEL / UNDERGROUND
(OPERATING ENGINEER - HEAVY & HIGHWAY WORK)

IN

ALAMEDA!, ALPINE, AMADOR, BUTTE, CALAVERAS, COLUSA,
CONTRA COSTA!, DEL NORTE, EL DORADO, FRESNO, GLENN,
HUMBOLDT, KINGS, LAKE, LASSEN, MADERA, MARIN',
MARIPOSA, MENDOCINO, MERCED, MODOC, MONTEREY, NAPA,
NEVADA, PLACER, PLUMAS, SACRAMENTO, SAN BENITO,
SAN FRANCISCO!, SAN JOAQUIN, SAN MATEO', SANTA CLARA,
SANTA CRUZ, SHASTA, SIERRA, SISKIYOU, SOLANO', SONOMA,
STANISLAUS, SUTTER, TEHAMA, TRINITY, TULARE, TUOLUMNE,
YOLO AND YUBA COUNTIES

1County not covered by Operating Engineer (Building Construction), Steel Erector and Fabricator
(Operating Engineer - Building Construction), and Pile Driver (Operating Engineer - Building

Construction).
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11.03.00 Travel Expense. Where the Employes is transported on the Individual Employer's equipment, travel
expense shall not be due. , _

11.03.01 Travel expense will be paid when moving cranes from yard to job, job to yard and job to job when crane is
not returned to its original starting point at the end of the day, and when the Employee receives travel time under,

11.03.02 Travel expense, when due an Employee furnishing his own transportation shall be paid at the rate of
twenty-five cents (8.25) per mile and the Individual Employer shall also pay bridge, ferry or toll fares involved;
provided that no Employee shall be required to furnish the means of transportation as 2 condition of employment.

71.04.00  Travel Time. On any day on which an Employee is required to report to the yard, the Employee's time will
start at the yard. On any day on which the Individual Employer requires an Employee to return to the yard and when,
absent a pre-arrangement to cover transportation under 11.03.01, an Employee is required to report to the yard on that
date, an Employee's time will énd at the yard.
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13.06.00 Subsistence, Travel Time, Travel Expenses. Employees covered by this Section 13.00.00 shall be
compensated at the rate of twenty dollars ($20.00) per each workday as subsistence pay (in addition to their regular
compensation) when emplayed on any job more than thirty-five (35) road miles by the shortest normally traveled route
from the Employee's "basing point". The Employee's "basing point" shall be the Job Placement Center (i.e., which has
historically been servicing the area where the job or project is located), provided that when an Employee is transferred
to a job or project his "basing point" shall be the permanent yard or shop of the Individua! Employer to which such
- Employes is regularly assigned, and provided further that when an Employee is terminated or quits from the employ of
the Individual Employer and is rehired by letter in accordance with the Job Placement Regulations of this Agreement,
within thirty (30) working days by the Individual Employer at another job or project, then the permanent yard or shop.of
the Individual Employer to which such Employee was regularly assigned when he was termirated or quit shall be
considered such Employee's "basing point”. Such compensation shall be paid for the duration of the job.

13.06.01 Within thirty (30) days of the execution of this Agresment any Individual Employer having more than one
(1) yard or shop within the area covered by this Section shall notify the Union in writing of which locations are to be
deemed "permanent” under the foregoing, and similarly, upon establishing his first such yard or shop. Such locations
can be changed once each year by giving writien notice to the Union. :

13.06.02 Ttisunderstood that a day is a working day if the Emplayee is required by the Individual Employer to report
to the jobsite and is prevented from working due to conditions beyond said Individual Employer's control. (Example:
rainy days, or days when steel is not available, etc.)

13.06.03 On Saturday, Sunday and holidays, when work is not performed on these days, no such expenses will be
paid, except as provided in 13.06.02.

13.06.04 When a job is of one (1) day's duration and the Employee is paid (or furnished) transportation and is paid
his total travel time to and from the yard or shop and the job he shall not, in addition, be paid subsistence.

13.06.05 Travel Time. On jobs not subject to 13.06.00, an Employee shall not receive travel time unless he is
engaged in equipment transportation, On such jobs, unless transportation is made available to the Employee or the
Employee is paid travel expense for the first and last day, an Employee's time shall begin and end at the yard or shop.

13.06.06  On jobs subject to 13.06.00, travel time, at the rate of thirty-five (35) miles per hour from the first day of
employment there, and for returning from the job on the day employment there terminates, provided that all travel time,
except equipment transportation, which by the direction of the Individual Employer is performed during overtime hours,
shall be computed at straight time. ' :

13.06.07 Travel Expense. Where the Employee is transported to and/or from the job on equipment furnished by the
Individual Employer, travel expense shall not be due.

13.06.08 On jobs subject to 13.06.00, Employees shall be paid trave!l expense from the yard or shop to job and retum
on the first and last days of employment there, respectively in accordance with the current IRS rate per mils, and the
Individual Employer shall also pay any bridge, ferry or toll fares involved.

43 i 2010-2013 draft




13.06.09 Payment of Subsistence, Travel Time and Travel Expense. An Employee shall be paid (when due under
13.06.00 of this Section 13.00.00) subsistence, travel time, and transportation expense on each separate job; provided that,
in the cases of Employess who are "transferred" or "terminated or quit and rehired" by letter in accordance with the Job
Placement Regulations of this Agreement, within thirty (30) working days by the Individual Employer at another job or
project, the distances applicable in the case of travel time and travel expense shall be those from the last job fo the next
(rather than between yard or shop and job).

14.00.00 PILEDRIVING

49 ‘ 2010-2013 dratt




14.02.08 On off-shore work, all time spent in travel from shore shall be portal to porial and compensated at an
amount equal to the straight-time rate,

14.03.00  Subsistence, Travel Time, Travel Expenses. Subsistence, travel time, and travel expenses shall be paid in
accordance with applicable Section of the Master Labor Agreement between the Associated General Contractors of
California, Inc., and the Piledrivers, Divers, Carpenters, Bridge, Wharf and Dock Builders, Local No. 34, In the event
the Employer is unable to reach a new agreement or is no longer bound to an agreement with Local No. 34, subsistence,
travel time and travel expenses shall be paid in accordance with the agreement between the Piledriving Contractors
Association and Local No. 34.

15.00.00 SPECIAL WORKING RULES AND CONDITIONS FOR WORKING UNDERGROUND

15.04.00 Compensation for Travel Underground. The Individual Employer shall pay Employees covered by this
Agreement working underground on a portal-to-portal basis as follows: The hours of employment of such Employees
shall commence at the portal of the underground work at which he is directed by the Individual Employer to report for
work on his shift and shall end at such portal, except as provided in 15.05.01.

15.05.00 Change House. The Individual Employer shall establish and maintain a change house within a reasonable
distance of each portal of the underground work. It shall be equipped with showers, toilet facilities, lockers and heating
and drying facilities in accordance with the number of men in each crew. Each change house shall be constructed to.
provide that all clothing will dry between shifis. The Individual Employer will reimburse Employees for clothing or
personal belongings in an amount up to one hundred fifty dollars ($150.00) in the event the change house is destroyed
by fire, provided a claim form is filed as required by the applicable insurance company. This shall not apply to short dry

51 ) 2010-2013 draft




tunmnels, such as under highways or railroad embankments,

15.05.01 If the change house is located more than one thousand two hundred fifly (1,250) walkable feet from a
portal, then the time of work shall start and end for pay purposes at the change house. This shall not affect the well
established practice of Employees who are required to report before their reguler starting time to fire up, grease, or
maintain equipment, or are required to report early or remain after their regular shifi. These Employees shall be paid at
the applicable overtime rate which shall be reckoned by the hour and the half-hour.

52 20102013 arate
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TRAVEL AND SUBSISTENCE PROVISION
FOR

OPERATING ENGINEER (HEAVY & HIGHWAY WORK),
OPERATING ENGINEER (BUILDING CONSTRUCTION),
STEEL ERECTOR & FABRICATOR :
(OPERATING ENGINEER - BUILDING CONSTRUCTION),
, STEEL ERECTOR AND FABRICATOR
(OPERATING ENGINEER - HEAVY & HIGHWAY WORK),
_ - PILE DRIVER
(OPERATING ENGINEER - HEAVY & HIGHWAY WORK),
PILE DRIVER
- (OPERATIN G ENGINEER - BUILDING CONSTRUCTION),
TUNNEL / UNDERGROUND
(OPERATIN G ENGINEER - HEAVY & HIGHWAY WORK)

IN

ALAMEDA'!, ALPINE, AMADOR, BUTTE, CALAVERAS, COLUSA,
CONTRA COSTA!, DEL NORTE, EL DORADO, FRESNO, GLENN,

.~ HUMBOLDT, KINGS, LAKE, LASSEN, MADERA, MARINI
MARIPOSA, MENDOCINO, MERCED, MODOC, MONTEREY, NAPA,
NEVADA, PLACER PLUMAS, SACRAMENTO, SAN BENITO,

"~ SANFRANCISCO', SAN JOAQUIN, SAN MATEOI SANTA CLARAI
SANTA CRUZ, SHASTA, STERRA, SISKTYOU, SOLANOl SONOMA,
STANISLAUS, SUTTER, TEHAMA, TRINITY, TULARE, TUOLUMNE,
: YOLO AND YUBA COUNTIES

1County not covered by Operating Engineer (Building Construction), Steel Erector and Fabricator
(Operating Engineer - Building Construction), and Pile Driver (Operating Engineer - Building
Construction).
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"'2013-2016 OPERATING ENGINEERS MASTER LABOR AGREEMENT
' " MEMORANDUM OF AGREEMENT
Byand between
UCON and OPERATING ENGINEERS LOCAL UNION NO. 3

This Memoraridum of Agreement entered into this g day o:/IE ]9, , 2018, provides the
‘terms and conditions of .the new 2013-2016 Master Labor Agreement beuween the Operating
Engineers Local Unfon No, 3 of the International Unlon of Operating Engineers, AFL-CIO, {“Union” ") and
United Contractors (UCON) (”Employer") and pI’OVlch the followmg mod:ﬂcatxons to the 2010-2013
Master Labor Aﬂreement.

v {1} Termof Agreement
3years— Aareemem shaH be effectwe.luly 1,2013 thiough June 30, 2016,

February 1, 2013
UCON Master MOA 2013-2016



{154) #4,03.00 Subslstence, Travel Time, Travel Expenses, Subsistence, traveﬂ time, and travel
‘efpenses sh_allb° pald in accordance with applrcable Section of the Master Labor Agr ment between
{UCON, AGC, NAEC, UMIC, CEA and ACE), and all othar Swnatcry Emp]oyers and tha Piledrivers, DlversJ
r 'i Lers, Bndge, Wnarf and Dock Bullde s, Lor:al No 34 ln the event t‘he Emp)o,rer :s unab!e fo .
avel

February 1,2013
UCON Master MOA 2013 2016

T




2010-2013
MASTER AGREEMENT

For NORTHERN CALIFORN IA
Between .

DPERATING ENGINEERSLOCAL: UNIO‘I NO. 3 o
of thédnter naﬁnnal Union of: Operahng Engmeers, ATL-CIO
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J1,03.00 . Truvel ,E\pense Where the Employee is transporfed on the Individual Employer‘s equipment, travel
expense shall not be due

© 11,03.01 Travel expense will be paid when moving cranes from yard tojob, job to yald énd jOb to Job when crane Is
not returned to its original starting point at the end of the day, and when the Employee receives travel time under.

11,03.02 Travel expense, when due an Employee furnishing his own ‘transportation shall be paid at the rate of
twenty-five cents ($.25) pet mile and the Individual Emplayer shall also pay bridge, ferry or toll fares involved;
- -provided that no Employee shall be requued to furdish the means of hansportanon as a‘condition of einployment.

40 ; July 29 2010'fna1 -sac



A1.04.00  Travel Time, Onany day on which an Emplo jes is rcquned to rcpor‘ to the yard, the Employeea time will

'?bsent a pre-arrangement fo cover tranaporu.uon ‘under. lI 03 01, an Employee is leqmred to report fo the yard on that
dage, an Emnloyees time will end at the yard. .

4] July 29, 2010-final-sac




13.00.00 STEEL FABRICATING AND ERECTING WORK
46
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13.06.00 Subsisterice, Truve! Tiuie, Travel Expenses; Employe;s covéred by this ‘Section 13.00.00 shall be
‘Compensated at therate of twerty dolldis ($20 00) pet each Workday as subsisteiice pay (in addition to their tegular
com}'j;'nsatlon) wWhéii employed ofi aity job more thait thirty-five (35) rodd filés by the shortest fiornially tiaveled ronte
© from the’ anloyee's “basmg point", The' Employees “basmg point” shall be thé Job Placeniént Center (i 6., Which has
histo 1cally been servicing the rea ‘wheré the jobor pl'OJeCl: is located), provided thiat whéi i Employee is trarisferted
fo a job oF praject his "basing point® shall be the ‘Permairent yard or shop of the Individual Employer towhich such
Employes is regularly assigned, and provided Fiher that when an | Employee is terminated or quits frof the éniploy of
the Individual Employer and-is rehired by letter in accordance with the Job Placement Regulations of tlus Agreement,
within thirty (30) working.days by the Individual Employer at another job or project, then the per: manent yard or shop of
the Individual Employer ta which such Employee was regularly assigned when he was terminated or quit shall be
considered such Employee's "basitig point", Such compensation shall be paid for the duration of the job.

13,66.01  Within thirty (30) days of the execution of this Agreement any Individual Employer having more that one

1) yald or shop mthm the area covered by this Section shall notify the Union in wiiting of which locahons are to
43 July 29 2010- ﬂml-sac,




be deemad "permal{eut" uiider the foregoing, and similarly, upon e=tabhchmv his ﬁrst such yard or shop. Such locations
can be chariged oncs each yedr by giving writen siotice fo fhe Union.

13,0602 Itisunderstood that 2 day is a working day if the Employze is rsquired by the Individual Employer 6 report
to the jobsite and is pleven;d from working duu ‘to conditions beyond sald Individual Employer’s control. (Example .
rainy days, or days when steel is not available, etc,)

130603 On Saturdny, Sunday aiid hohdays when work is Aot “‘performed on thais d'xys na such éxpenses w:H be
pald, except as provided in 13,0602,

13.06.04 Wh.,n ! jOb is of one {1) day’s duration and the Emplcyee is pzud (or furitished) transporiation and is paid
*his total Uavel time to'and from t]1e yaxd or shop anid the Job ke ghall uot inaddition, be paxd subswtence

- the tate 6F ﬂﬂﬁy—f e (35) "‘mte"‘
the day e_mployment there grmina

INpESE. Where the. Emp]oyae is trau@orted to. and/o: fzom the _gob LT eqmpmen’f farnished by the .
Indxvxchml Employez ‘fravel expense shall not bedue., '

. 5.08 Ornijobs subject to.13.06.00, Employees shall bs paxd fravel ekpenise from the va _'
on the first and last days of employment ,thnre respectmly in accordance with the
11 d_ual Empioyet shal! a]an pay any bri

meftt, within thirty (30) working days by the, idual Employer at av_omer_}o_.o;
proJeot the dxstanccs applxcab e in the vass of Hravel time and travel expense shall be those from the last job to the next
(rathf;r than betweun yard or shop and _;ob)

14.00,00 PILEDRIVING
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® 1 ) - [
r.'"the Employer is unab1= to veash a oW dgiéeivieiit or isG !oncer bound to B AgH eemcnt wzth Local No. 34 subsxstence,

¢l time and travel experises shall- be paxd in- accordance “With the aoreement between the Piledri ivitig Contractots

.I 5.00, 00 SPECIAL WORKINGR ULES AND CONDI TIONS FOR WORKING UNDERGROUND
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* hatataini Chih maut Oraré reqmred to repoﬂ
the’ appl:cable oveitiné rte which sliall be it

i _ual Employer m]l'rennbms,e Employaes f6t c]othmc Or

ollars ($}50 00) i the evéiit the ot

mred o r@po:t befble'th.,u raoular stamng time4o irs’ up; Qi“ease) or
§ nf’c_'Thsse Emylques ‘shall be pald at
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