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STATEMENT OF THE CASE

Sanchez was sentenced to death after being convicted of two counts of
first-degree murder with a multiple-murder and a rape-by-instrument
special circumstance. The proceedings took place over a three year period
starting in August 1997, when Sanchez murdered Ermanda Reyes and her
daughter Lorena Reyes, and then confessed. He was tried on all these
charges in three separate trials, two ending in hung juries, before a jury
convicted him of both murders and their respective special circumstance in
the third trial.

Throughout all three trials, Sanchez challenged the competence and
capacity of Oscar Hernandez, Ermanda Reyes’s five-year-old son and the
only surviving witness to the events of the murders. He sought to exclude ‘
- Oscar’s statements to police that he made on the day of his mother’g
murder, including Oscar’s identifications of him. Finally, pivotal to
Sanchez’s defense that he gave a false confession, Sanchez claimed that his
confession two days after the murders was a result of coercive police

conduct.

A. The Charginé Document and Pretrial Motions
On May 26, 1998, the Tulare County District Attorney filed an

information charging appellant, Juan Ramon Sanchez, with two counts of



rﬁurder, in violation of Penal Code section 187. (1CT 252-254.)I Both
murder counts included an allegation that Sanchez personally used a
firearm within the meaning of Penal Code section 12022.5, subdivision (a).
The first murder count (Ermanda Reyes) included a multiple-murder special
circumstance under Penal Code section 190.2, subdivision (a)(3), and the
second murder count (Lorena Martinez) inclﬁded a rape-by-instrument
special circumstance under Penal Code section 1 90.2, subdivision (a)(17).

(1 CT 253-254.)

On May 27, 1998, Sanchez pled not guilty to all counts and denied all
allegations, including the special circﬁmstances. Also on that day, the
Tulare County Public Defender was appointed as counsel. (1 CT 255.) On
July 8, 1998, the People, represented by prosecutor Juliet Boccone, filed a
notice of intention to seek the death penalty and introduce aggravating
evidence. (1 CT 268-269.)

On September 30, 1998, Sanchez filed a motion to preclude the
testimony of Oscar Hernandez because he was not competent and lacked
the capacity to testify. (2 CT 482-531; 4 CT 961-966, 978-981.) On

February 18, 1999, the court heard argument on the issue. (8 RT 1609,

! “CT” refers to the Clerk’s Transcript; “SCT” refers to the
Supplemental Clerk’s Transcript; “RT” refers to the Reporter’s Transcript;
and “AOB” refers to Appellant’s Opening Brief.



1691 -1704..) On February 19, 1999, the court issucd a wrillen ruling
denying Sanchez’s motion. (5 CT 1194-1195.)

On November 20, 1998, Sanchez filed a motion to suppress the
pretrial identifications of Sanchez by Oscar Hernandez. (3 CT 759-765 :
4 CT 941-944.) On March 11, 1999, the court heard Sanchez’s motion.

(5 CT 1240.) On March 29, 1999, the court issued a written order denying
the motion in part. (6 CT 1345.) The court found that the live lineup and
six-person photo lineup were impermissibly suggestive, and it excluded:
evidence of identifications made at those lineups. However, the court ruled
that Oscar’s description of Sanchez, and his identification during a single-
photo lineup were admissible. (6 CT 1345.)

Also on November 20, 1998, Sanchez filed a motion to exclude
evidencé of uncharged prior acts pursuant to Evidence Code? section 1 101,
subdivision (b). (3 CT 766-778.) These acts included the homosexual
relationship between Sanchez and prosecution witness Hector Hernandez.
3CT 7.68.)‘ On December 11, 1998, the court granted Sanchez’s motion
under section 352. (4 CT 985; 2 RT 264-274.)

Also on November 20, 1998, Sanchez filed a motion to exclude his

statements to police officers on three grounds: that the statements were

2 All further statutory references are to the Evidence Code,‘unless
otherwise indicated.



made in violation of Miranda’; that the statements were made in violation
of the Viénna Convention; and that the statements were not voluntary.

(3 CT 779-796; 4 CT 954-960, 967-970; 5 CT 1243-1267, 1300-1305.) |
Over the course of several days in December and :Ianuary, the court held a
section 402‘hcaring to determine whether Sanchez’s statements should be
suppressed on these grounds. (4 CT 985; 5 CT 1182-1193, 1234-1236,
1239-1242; 2 RT 316.) On March 11 and 12, 1999, the court heard
argument. (10 RT 1978, 2072.) On March 29, 1999, the court issued a
written order denying the motion. (6 CT 1341-1344.)

On December 28, 1998, Sanchez filed a motion to exclude Oscar
Hernandez’s testimony because he lacked personal knowledge. (4 CT
1041-1094, 1100-1 131; 5 CT 1133-1162.) Over the course of several days
in January, the court held a section 402 hearing and heard argument on the
motion. (5 CT 1163-1170.) On February 19, 1999, the court denied
Sanchez’s motion. (5 CT 1197-1198.)

B. Sanchez’s First Two Trials

On March 15, 1999, Sanchez’s first trial began.* (5 CT 1314-1315.)
On April 5, 1999, the court clarified its previous ruling and ruled that

Oscar’s identification following the single-photo lineup was inadmissible,

3 Miranda v. Arizona (1966) 384 U.S. 436.

* It appears the minute order from the first day of trial lists the wrong
date of March 18, 1999. The subsequent page accurately reflects that the
first day of trial was on March 15, 1999 (5 CT 1313-1314.)



along with his identification following the six-person photo lineup and the
live lineup. (16 RT 3318-3319.) 'On April 14, 1999, the court clarified its
previous ruling and ruled that portions of Sanchez’s recorded interview
were inadmissible because he had invoked his right to silence. (22 RT
4591-4595.) On April 27, 1999, the jury retired to begin deliberations.
(6 CT 1449.) On April 30, 1999, the jury informed the court that it was
deadlocked and the court declared a mistrial. (6 CT 1585-i587.)

On June 7, 1999, Sanchez’s secpnd trial began. (7 CT 1883.) On
June 17, 1999, the court issued a written order adopting its previous ruling
concerning Oscar Hernandez’s capacity to testify and his personal
W knowledge of the events lcading to crime. (8 CT 1940-1941.) The court
also issued a written order adopting its previous rulings as to Sanchez’s
motion to suppress his statements and to exclude Oscar Hernandez’s
pretrial identification of Sanchez; however the court ruled that Oscar’s
identification following the single-photo lineup was admissible. (8 CT
1945-1946.) On July 15, 1999, the jury retired to begin deliberations.
(8 CT 2193.) On July 19, 1999, the jury informed the court that it was
deadlocked, and the court again declared a mistrial. (9 CT 2218-2219.) -

C. Sanchez’s Third Trial

On August 2, 1999, Sanchez renoticed hiS motions in limine. (9 CT
2224-2254.) The People, now represented by prosecutor David Alavezos,

refiled its oppositions on August 9, 1999. (9 CT 2261-2281.) On



Scptember 1, 1999, the court issued a written ruling adopting all prior
rulings and subséquent modifications as to the renoticed motions. (9 CT
2313,2316.)

On September 13, 1999, the first panel of prospective jurors was
sworn in, and jury selection began. (9 CT 2418-2420.)

On September 16; 1999, Sanchez filed a motion to exclude testimony
of Alonzo Perez relating to generic éun evidence. (9 CT 243 9-244(), 2478-
2479.) On September 28, 1999, the court heard and denied Sancheé’s
motion. (55 RT 11140-A))

On September 23, 1999, the jury and three alternate jﬁrors were sworn
in. On the same day, the prosecution and defense gavé their opening
statements, and the prosecution began presenting evidence. (9 CT 2469-
2470.) On October 5, 1999, Alternate Juror Number 15 was dismissed due
to hardship. (10 CT 2506; 60 RT 12254- 1_2258.) On October 14 and 15,
1999, the court ruled that Oscar’s identification following the single-photo
lineup was admissible, as was Oscar’s identification following the six-
person photo lineup. (64 RT 13039-13040, 13148-13150.) On October 18,
1999, the proseéution rested its case-in-chief, and the defense began |
presenting evidénce. (10CT 2551))

On October 29, 1999, the defense rested, and the prosecution began
presenting its rebuttal case. (10 CT 2610.) On the same day, Sanchez

moved for a mistrial based on prosecutorial misconduct, and the court



denied the motion. (10 CT 2611; 74 RT 14856-14857.) The coutt also
“admonished the jury and polled it as to its understanding of the admonition.
(10 CT 2611.)

On November 1, 1999, Juror Number 10 was excused due to hardship
and replaced by an alternate juror. (10 CT 2612.) The prosecution later
rested its rebuttal case. (10 CT 2614.) Sanchez again moved for a mistrial
based on prosecutorial misconduct, and the court again denied the motion.
(10 CT 2614, 75 RT 15036-15039.)

On November 2, 1999, the prosecution delivered its closing argument.
(10 CT 2617-2618.) On the same day, thé defense began presenting its

| closing argument, which it concluded the following day. (10 CT 2618,
2766.) The prosecution then gave a rebuttal argument, during which

| defense counsel objected based on prosecutorial misconduct. (10 CT 2766;
76 RT 15203-15204.) Following the prosecution’s rebuttal argument, the
jury began deliberating. (10 CT 2766-2797.)

On November 4, 1999, the jury found Sanchez guilty as charged.
Sanchez was thus convicted of first-degree murder of Ermanda Reyes
(count 1) and Lorena Martinez (count 2). In addition, the jury found the
multiple-mufder and the rape-by-instrufnent special circumstances true,
.along with both gun enhancements. (10 CT 2768-2769, 2772.)

On November 8, 1999, the penalty phase began, and the prosecution

and defense gave their opening statements. (10 CT 2788.) The prosecution



then began presenting evidence, and completed its case-in-chief the
following day. (10 CT 2788-2791.) The defense immediately presented its
case in mitigation. (10 CT 2791.) On November 10, 1999, the defense
rested. (11 CT 2879.) The prosecution then presented its rebuttal( case and
gave its closing argument,. (1 1 CT 2879-2881.) The defense immediately
gave its closing argument, and the jqry retired to deliberate. (11 CT 2881.)
On November 12, 1999, the jury returned a verdict of death on both counts.
(11 CT 2883-2884.)

On February 29, 2000, Sanchez filed a motion for a new trial and a
motion to reduce the sentence to life without the possibility of parole
(LWOP). (11 CT 2939-3040.) On March 17, 2000, the court denied both
motions. (11 CT 3067-3068.)

On March 3 17, 2000, the court sentenced Sanchez to death. (12CT
3106-3108, 3111-3114, 3143-3146.) In addition, the court sentenced, and
then stayed, a total term of 13 and 1/3 years for the gun enhancements.
(12CT 3109, 3145.) On April 5, 2000, Sanchez ﬁlcd a notice of appeal

from the judgment of death. (12 CT 3148-3149.)

STATEMENT OF FACTS

On August 4, 1997, at approximately 5:00 a.m., appellant Juan
Sanchez sexually assaulted 17-year-old Lorena Martinez in her bedroom.

During the assault, Lorena’s mother, Ermanda Reyes, came to Lorena’s



bedroom door and stood outside the door in the hallway. Sanchez then shot
Lorena twice and Ermanda once, killing them both. Before she died,
" however, Ermanda walked the length of the hallway to her bedroom where
her five-year-old son, Oscar Hernandez, slept. Oscar, who was awoken by
the gunshots, saw his mother walk into the bedroom and grab the phone
receiver before she fell unconscious to the floor. Oscar then saw “the man
who brought him ice cream” walk into the room and then leave. Once
Sanchez was gone, Oscar triad to wake his mother and sister. When his
- efforts proved unsuccessful, he walked to the house of his aunt and
neighbor, Rosa Chandi, to alert her to what had happened.

Sanchez confessed to the murders, and said that he was motivated
- because Ermanda owed him money and had been saying bad things about
hini in the community. Although he later recanted his confession and
claimed not to have known Ermanda well, witnesses refuted that claim.
Ermanda’s neighbor, Myrna Feliciano, saw Sanchez arguing in Ermanda’s
garage around 1:30 a.m. on the morning of the murders. She also saw
Sanchez drive by Ermanda’s house “real slow” multiple times in his yellow
and white truck in the weeks before the murders. Lorena’s friend, Felicita
Mata, also saw an upset Sanchez in Ermanda’s front yard two or three
weeks before the murders. Ermanda’s niece, Mary Torres, also saw an

upset Sanchez talking with Ermanda in her front yard, two days before the

murders. Other witnesses saw Sanchez at Ermanda’s house multiple times



in the weeks prior to the murders, causing some to believe Sanchez was
Ermanda’s boyfriend.

During his confession, Sanchez claimed to have disposed of the
murder weapon in a field after he fled from Ermanda’s house. Sanchez
thought the gun was a 22-caliber handgun, but claimed that he did not
know much aboﬁt guns. Prior to the murders, Sanchez bragged to multiple
people that he owned a guﬁ. Raul Madrid also told Camareno Re)(es that
he returned a nine-millimeter handgun to Sanchez that Sanchez had left in
his truck a week before the murders. No gun was ever found, eitﬁer in the
field or at Saﬁc_hez’s house.

Sancheg claimed during testimony to have been home and asleep at
the time of the murders, hqwevpr, his alibi was not substantiated.
Sanchez’s wife, Mary Lucio, went to bed around 4:30 the morning of the
murders. She saw Sanchez in bed, but thought he was awake. Mary’s
nephew, Michael Stephens, then heard Sanchez’s tl;uck outside
approximately 30 minutes after Mary went to bed, Although Mary was not
disturbed during the night by Sanchez’s comings and goings, she slept
soundly and Sanchez was known to sneak out of the house and back
without her knowing. - Also, Sanchez’s friend and sexual partner, Hector
Hernandez, told a friend that Sanchez was at his house at 5:00 on the

morning of the murders.
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Sanchez’s behavior aﬁer the murders also pointed towards his guilt.
Later in the morning of August 4, Mary thoilght Sanchez .was acting weird
because he was quiet and withdrawn. He also asked Mary if he could park -
his truck in the back yard, which was unusual. When confronted with a
picture of a knife found at his home that was similar to a smaller knife
found at the scene of the murders, Sanchez became alarmed and denied any
knowledge of the knife in the picture. When he saw that the knife was the
knife from his own home, Sanchez admitted owning the knife. However,
he was unable to account for a smaller knife Mary told officers that the
couple had owned prior to the murders. Sanchez also repeatedly lied to
policé officers concerning his criminal history, his relationship with Hector
Hemaridez, his actions before the murders, and his friendship with Ermanda
before confessing to the crimes.

A. Prosecution Evidence at the Guilt Phase
1. Discovery of the bodies

At the time of her murder, Ermanda Reyes lived at 650 North
Wellington Street in Porterville with her daughter Lorena Martinez, and

sons Victor Martinez and Oscar Hernandez. ’ (56 RT 11597; 64 RT

5 Because multiple people have the last names Reyes, Martinez,
- Hernandez, and Sanchez, all will be referred to by their first name, except
for appellant, who the People will refer to as Sanchez.

11



=y

13167.) On Sunday, Auéust 3, 1997,6 Victor, who was 13 years old, stayed
the night at his father’s house. (62 RT 12532; 64 RT 13095, 13097-13098.)
Lorena, who was 17 years old, and Oscar, who was five years old, were at
the house on North Wellington Street with their mother. (13 CT 3508; 52
RT 11059; 59 RT 11982-11983.) That night, Oscar went to sleep in his
mother’s bed. (59 RT 11982, 11998.)

That morning, August 4, at approximately 5:30 a.m., Rosa Chandi
was outside of her home at 680 North Wellington Street to see her
boyﬁiend off to work. (62 RT 12512-12513.) Rosa’s’ house was two
doors down from Ermanda’s house. (62 RT 12514.) After Rosa’s
boyfriend drove away, she turned to go back into the house and noticed
Oscar walking towards her on the sidewalk wearing a t-shirt and shorts.
(59 RT 11979; 60 RT 12189; 62 RT 12513.) Oscar said to Rosa, “mommy

and Lorena are sleeping, tia. They’re bleeding — they’re bleeding tia,

~they’re cut. Ican’t wake ‘emup.” (59 RT 11984; 62 RT 12513-12514.)

Rosa then took Oscar by the hand and went with him back to his house.

(59 RT 11984; 62 RT 12514.)

S All further dates refer to the year 1997, unless otherwise -indicated.

T Rosa was the sister of Ermanda’s ex-husband, Efrain Martinez,
who was the father of Lorena and Victor. (62 RT 12530; 64 RT 13096; 68

14003-14004, 14008.)
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When Rosa and Oscaf‘ got back (o his house, Rosa saw that the front
door was open. (62 RT 12514-12515.) Rosa enteréd the house and saw
Ermanda in the master bedroom laying ﬂat on her‘back with her face
looking towards the ceiling. (62 RT 12514-12515, 12522.) Rosa then saw |
Lorena in her room, sitting against the bed. (59 RT 1 1983; 62 RT 12516.)
A bloodied white sheet lay across Lorena, leaving her left side bare.
Lorena’s underwear was pulled down to the middle of her thigh. (62 RT
12516.)

Rosa became upset, and Oscar calmly told her to call 911. Rosa went
to the phone in the kitchen, but the call would not go through. (62 RT
12517.) She and Oscar left the house and went to the neighbor between her
and Ermanda’s house to call for help. Nobody answered the door when
Rosa knocked, so the two went back to Rosa’s house. (62 RT 12517-
12518.)

Rosa returned to her house at approximately 5:40 a.m. and called 911.
(59 RT 11984; 62 RT 12518, 12520.) Everyone in the house woke up
because Rosa was very upset and loud. (62 RT 12518-12519, 12557-
12558; 63 RT 12916.) Rosa’s son, Michael Martinez, was the first person
to come to her side and heard her on the phone with the 911 operator. (62
RT 12519; 63 RT 12916.) Rosa told the operator that there “had been an
incident at Lorena’s house,” bﬁt gave no other information. (62 RT 12518-

12519.) During the phone call, Rosa’s daughter Michelle Chandi took

13



Oscar into the master bedroom and stayed with hinﬁ for a while watching a
movie. (62 RT 12519, 12728-12730.) |

While Rosa was on the phone, her son Michael, his girlfriend Areli
Orosco, and Rosa’s nephew Benny Martinez, went to Ermanda’s house.
(62 RT 12520; 63 RT 12918-12919.) Michael went into the house, while
Orosco and Benny stayed outside. (63 RT 12919, 12959;) Less than a
minute after entering, Michael left the house. (63 RT 12921.) As he
walked out, Porterville Police Sergeant Larry Rodriguez arrived énd went
inside. (62 RT 12521; 63 RT 12924-12925, 12925, 13005-13007.) After a
few minutes, Sergeant Rodriguez came out of the house and told the gréup
that both women were dead. (62 RT 12521.)

2; The murder scene
a. The bodies

Porterville Police Sergeant Eric Kroutil went inside of Ermanda’s
house and saw a blood trail leading from the entrance to the living room
and then to the dining/kitchen area. (55 RT 11169-A-11170-A, 11266-A.)
Down the hall ﬁom the dining/kitchen area,lthere was a large arﬁount of |
blood on the linoleum and blood splatter on the wal] directly outside of
Lorena’s room. (55 RT 11179-A, 11190-A-11191-A.) A blood trail led

from the linoleum outside of Lorena’s room into the master bedroom. (55

RT 11202-A))
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In Lorena’s room, Sergeant Kroutil saw Lorena’s body in a seated
positioned with her head and upper body against the bed and the rest of her
body on the floor. (55RT 11 1.81-A.) Under her body was a_black-handled,
silver-bladed, kitchen steak knife that had no traces of blood. (55 RT
11188-A; 58 RT 11907-11908; 59 RT 12051; 61 RT 12348-12350.)
Lorena wore a white night shirt that had been pulled up to expose her
stomach and chest, and was covered in blood. (55 RT 11185-A-11186-A.)
She also wore a bra that had been pushed up on one side, exposing her
breast. (55 RT 11294-A-11295-A.) Lorena’s bra had a one-inch-wide cut
towards the center that was consistent with a knife. (58 RT 11851-11852,
11854.) ‘Lorena’s torn panties had blood on them and had been pulled
down to her knees. The overhead lighting in Lorena’s room was on. (55
RT 11184-A-11185-A.)

Lorena had eight gunshot wounds in the trunk of her body as the
result of two bullets entering and exiting multiple times. (52 RT 11059,
11064-11070.) Lorena bled to death due to these gunshot wounds. (52 RT
11083-11084.)

Lorena had recent bruising in her vagina, which was caused by Blunt
force trauma resulting from rubbing with a finger, penis, or something like
agunbarrel. (52RT 11111-11112, 11136; 61 RT 12429, 12439-12440.)
There was also a recent tear or abrasion to her cervix, consistent with blunt

force trauma by a finger or gun barrel, but not a penis. (52 RT 11078,

15



il

11136; 61 RT 12438-12439, 12451.) Lorena had tears around her anus,
and her anus was dilated, indicating that she had been penetrated. (52 RT
11079; 61 RT 12433-12435.) No seminal fluid was found on Lorena’s
clothing or bed spread, or on the swabs taken as part of a sexual assault
investigation. (61 RT 12333-12338.)

Sergeant Kroutil saw Ermanda laying next to the bed in éhe master
bedroom. (55 RT 1 1182;A.) The base of a phone was on the night stand,
and the handle to the phone was laying on the ﬂoor at 1:he base of the stand.
(55 RT 11189-A.) A vanity light was turned on in Ermanda’s room
illuminating the master bedroom. (55 RT 11186-A-11 187-A.)

Ermanda had two gunshot wounds, caused by a bullet that entered her
upper chest and exiting through her lower back. (52 RT 11088-1 1089.)
She also had a grazing wound on the left side of her chin. (52 RT 11090.)
Ermanda was in the hall in front of the wall outside of Lorena’s room when
Sanchez shot her, most likely in a Squatting position with her hands
extended out towards the firing weapbn. (58 RT 11869-11873, 11882,
11922-11926, 11928-11929.) Ermanda then traveled from there to her
bedroom, where she died from internal bleeding. (52 RT 11093; S8 RT
11897-11898, 11901-11902.) All the blood found in thé li;/ing room,

kitchen, and by the front door matched Ermanda. (61 RT 12339-1%341 )
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b. DNA and fingerprint evidence

Sancheé’s DNA and fingerprints were inconsistent with all samples
taken from the house. (61 RT 12308-12310, 12339-12340, 12347.)
Sanchez did not have blood or tissue under his fingernail, only small
particles of dirt. (61 RT 12347-12348.) Unidentified fingerprints were
found on Victor’s bedroom window. (60 RT 12282.) One of the
unidentified fingerprints found on the window had a similar “pattern type”
to one of the unidentified fingerprints found on the knife. (61 RT 12298,
12302.) Three unidentified fingerprints were located on the knife found by
Lorena’s body. (60 RT 12283, 12286.)

¢. Gun evidence discovered in the house

A nine-millimeter semi-automatic handgun was most likely used in
the murders. (58 RT 11831-11832.) Threé nine-millimeter Luger slugs
were found in and around Lorena’s room, plus two unspent rounds. (55 RT
11205-A; 58 RT 11828-11829.) One bullet lodged in the entertainment
unit after traveling through the wall of Lorena’s room. Another was found
in Lorena’s mattress and a third in her clothing. (55 RT 11205-A-11206-A,
11212-A.) The two cartridges were found at Lorena’s feet under a sheet;
these bullets had not been fired, but instead had been ejected from the same

gun that fired the other bullets. (55 RT 11206-A; 58 RT 11837-11838.)
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3. Interviews leading (v Sanchez’s arrest

Porterville Police Detective Ty Lewis interviewed Oscar at
approximately 6:00 the morning of the murders, Oscar told Detective Lewis
that he had been sleeping on the floor of his mother’s room when he was
awoken by a man’s loud voice. (61 RT 12368-12369, 12375.) Oscar saw a
man standing in his fnother’s room. At this point in the interview, Oscar
became very quiet and nonresponsive; (61 RT 12375.)

Sergeant Chris Dempsie interviewed Oscar between 6:50 and 7:00
that morning. (64 RT 13200-13201, 13203.) Oscar said that he Was
sleepihg in his mother’s bed and woke up because he heard firecrackers.

He saw his mother come in the room and walk towards the phone, which
was near her bed. A man was also in the bedroom. His mother grabbed the
phone ‘and then fell backwards. (64 RT 13204-13205.) She was b{eeding,
and Oscar tried to wake her up by opening her eyes, but he was unable to
Wake her. (64 RT 13205-13207.) He then ran to his Aunt Rosa’s house.
On his way out, he saw blood on the walls and heard his sister screaming,
He also saw his sister bleeding. (64 RT 13207.) When asked to describe
the man he saw, Oscar said that it was the man who brougl\lt him ice cream
and that the ma,n had a “wisp” on his chin. (64 RT 13205-13206.)

Sergeant Dempéie spoke with Oscar’s brother, Victor, immediately
aﬂef speaking with Oscar. He asked Victor if he knew of anybody who had

brought Oscar ice cream. (64 RT 13208.) Victor remembered that two
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days before the murders, Sanchez had given Oscar ice cream. (64 RT
13116.) Victor also knew where Sanchez lived, because Sanchez had been
their neighbor before they moved to North Wellington Street. (64 RT
13104, 13117.) Victor also described Sanchez’s truck as a white and
yellow GMC pickup truck. (64 RT 13106-13107, 13178-13179.)
Following these interviews, Sergeant Kroutil obtained a photo of
Sanchez to show to Oscar. Oscar identified the photo as “Juan.” (64 RT
| 13220-13221, 13225.) Oscar was sure that “Juan” was the person in the
house when his mother was bleeding. (64 RT 13222-13223.)

4. Sanchez’s arf'est and the evidence collected from
his home

Sanchez was arrested a few hours later at his house on Putnam Street,
one to two miles from Ermanda’s house. (52 RT 11142-11144; 55RT
11213-A.) After Sanchez’s érrest, Porterville Police Officer Steve Ward
searched his home. (55 RT 11375-A-11376-A.) In Sanchez’s kitchen,
Officer Ward found a black handled knife similar to the knife found at the
murder scene. (55 RT 11377-A.) Sanchez’s wife, Mary Lucio,8 bought the
knife the previous February at the 99-Cent Store, along with a similar but
smaller knife. (56 RT 11494- 11496, 11510-11512.) Both knives had the

same shaped handle and blade. (56 RT 11494.) Mary believed that the

8 Because multiple witnesses have the last name Lucio, the People
will refer to them by their first names.
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smaller knife had been lost or was thrown away the same month that she
purchased it. (56 RT 11495-11496, 11512.)

| The knife that the police had removed from Lorena’s bed was eight
and a half inches long, with a four-inch blade. (59 RT 12063.) A knife
expert, Dr. Michael Smith, examined the knife found with Lorena and the
knife seized from Sanchez’s home. (63 RT 12822, 12826.) In his opinion,
the knives were visually similar, especially in the handle styles. (63 RT
12830-12832, 12839.) Their blades were different, but that could be due to
their differing intended uses. (63 RT 12834.) Both blades had markings
indicating vthat they were stainless steel and made in China. The markings
were in different directions, but that happens “from fime to time” in items
such as these. (63 RT 12836.) Because of the relative thinness of the |
blades, both blades could bend, which was unusual. (63 RT 12839.) An x-
ray of the tanés (the part of the blade that goes into the handle) showed that
the knives were put together differently. (63 RT 12842-12843.) However,
it was common to have tl?ese variations within a single product line. (63
RT 12859-12861.) Different sized knives usually have different anchoring
mechanisms‘to hold the blade together with the handle. (63 RT 12872-
12873.) In l?r. Smith’s opinion, the design characteristics of the knives

suggest a common manufacturer. (63 RT 12863.)
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5.  Inlerviews fullowing Sanchez’s urrest
‘a. Oscar’s police interview

Sergeant Dempsie interviewed Oscar at the Porterville Police Station
following Sanchez’s arrest. (64 RT 13235, 13278.) Oscar identified
Sar;chez out 6f a photo lineup as the person who had brought him ice cream
and was in his house when his mother and sister died. (65 RT 13232-

13233.)

b. Sanchez’s police interviews

Sergeant Kroutil interviewed Sanchez at the Porterville Police Station
several hours after his arrest at approximately 1:00 the afternoon of the
murders. At first, Sanchez was cooperative. (55 RT 11213-A-11214-A,
11226-A.) Sanchez told Sergeant Kroutil that he had not seen Ermanda
from the time she had moved two years earlier until two days before the
murders, when he saw her in an auto-parts store. (55 RT 11215-A-11216-
A)) Ermanda invited him to her house for beer, which he accepted and
stayed for three hours. Sanchez also bought ice cream for her son Oscar.
(55 RT 11216-A-11217-A.) When asked whether he saw Ermanda after
that, Sanchez first told Sergeant Kroutil that he went to Ermanda’s house
the morning before the murders to fix her car. (S5RT 11217-A.) He then
said he went to give her a watch, and then said he went to give her money.

When confronted with these differing accounts,'Sanchez said that he went
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to her house to do all three things. (55 RT 11218-A-11219-A.) Sanchez
also claimed that he néver went inside Ermanda’s house. (55 RT 11298-A.)

Later, Sergeant Kroutil showed Sanchez a photograph of a large knife.‘
When Sanchez saw the photograph, his demeanor changed “immediately.”
(55 RT 11225-A-11226-A.) Sanchez sat up in his chair ahd loudly denied
ever having seen the knife in the picture. (55 RT 11226-A-11227-A.)

After a short time, Sanchez paused and said, “wait, is that my house?”
Sergeant Kroutil said that it was; and Sanchez stated that the knife in the
picture was a knife his wife had bought at the 99-Cent Store. (55 RT
11227-A.) Sergeant Kroutil asked Sanchez whether any other knives were
purchased with the knife in thé photograph. Sanchez responded, “[N]o,
absolutely not, that was the only knife she bought.” (55 RT 11228-A.)

The day after the murders, Visalia Police Detective Steven Shear
interviewed Sanchez and caught him in many lies. (54 RT 11297-11298.)
Sanchez admitted that he went to Ermanda’s house the morning before the
murders to give her a watch, but then later stated it was to give her money
'so she could fix her car. (54 RT 11326-11329.) He then said that he went
to the house of his friend, Hector Hernandez,” at 9:00 or 10:00 that night
and left an hour later. (54 RT 11329-11331.) Sanchez then admitted that

he left Hector’s house for a “period of time” to go to a convenience store,

% Hector is not related to Oscar.
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an auto parts storc, and his own home before returned to Hector’s house.
(54 RT 11331-11332, 11388-11389.) Sanchez also said he had never been
arrested, but later said he had been érrested, and eventually admitted that he
had been arrested for a narcotics violation. (54 RT 11323-11324.)
Detective Shear also questioned Sanchez about his relatioﬁship with
Hector. (62 RT 12593.) Sanchez initially said that he was close friends
with Hector before admitting that he “had a sexual episqde with Hector on
only one occasion.” (62 RT 12594-12595.)

Sanchez aiso lied about his knowledge regarding the knife his wife
had bought. Sanchez stated that he did not recognize the knife officers -
found at his home before he admitted that his wife bought the knife af the
99-Cent Store. (54 RT 11332-11334.) After Detective Shear showed
Sanchéz a picture of the knife found at the crime scene, Sanchez said that
he did not know if the knife at the crime scene was his. (54 RT 1 1335-
11336.) He said he had not touched the smaller of the knives that his wife
bought “until about a week ago.” (54 RT 11337-11338.) Sanchez then
stated that the small knife his wife bought had been left in his backyard
when he had cut watermelon a week before. (54 RT 11339-11340.)
Sanchez did not know where the knife was and thought he may have

thrown it in the trash. (54 RT 11341.)
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¢. Sanchez’s confession

Two days after the murders, Porterville Police Lieufenant Ernie Garay
interviewed Sanchez at the Porterville Police Department. (52 RT 11145-
11146.) At first, Sanchez claimed that he did not do anything, but
evéntually said that he had been at Ermanda’s house drinking with her the
night before the murder/ and a couple of other déys that week. (53 RT
11167-11168.) He twice denied shooting the victims. (54 RT 11252.) Hé
then said he was upset with Ermanda for things she had said about him and
| because she owed him money. (53 RT 11168, 11173-11174.) Sanchez
then admitted to going to Ermanda’s houée with a gun and sﬁooting both
her and Lorena. (53 RT 11163-11164, 11174.)

Sanchez admitted that he .walked> into Ermanda’s house through the
uﬁlocked front door and shot Ermanda two or three times. (13 CT 3531.)
He then saw another person and shot at them more than one time before |
leaving the house. Sanchez claimed he had not known who the second
person was. (13 CT 3532.) After he left, he got in his truck and drove
away, throwing the gun into a field on Olive Street. (13 CT 3536-3537.)

Sanchez denied having sexually assaulted Lorena. (13 CT 3543-3544,
3556-3558.) He denied bringing a knife to the house, but claimed that he
saw Lorena with a knife and thought she was going to kill him. (13 CT
3541, 3543-3544, 3550-3552.) He claimed to have been “blacked out,” and

he just shot her. (13 CT 3558-3559.) Sanchez believed he used a .22-
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caliber gun, but claimed that he did not know much ubout guns und was
uncertain. (13 CT 3538.)

6.  Neighborhood sightings of Sanchez prior to the
murders .

Victor Reyes first saw Sanchez ét his mother’s house on Friday,
August 1. Sanchez came back the next afternoon. (64 RT 13122, 13201,
13171.) He left at some point and came back with beer. Sanchez ﬁnally
left the house at night, but returned the morning before the murde;s. (64
RT 13171-13172.)

Rosa Chandi told Detective Lewis that Ermanda had a boyfriend, but
she did not know the man’s name. (61 RT 12476-12477; 62 RT 12528.) ’
The man was 40 years old and five feet eleven inches tall. He weighed 200 7
pounds and had brown hair, brown eyes, a beard, and a mustache. He
drove a yellow full-sized truck. (61 RT 12477.) Rosa saw the truck at
Ermanda’s house the previous Friday, August 1, at approximately 4:00 or
4:30 p.m. She also saw the truck the previous Saturday, August 2, at
- approximately 2:15 p.m., and saw Ermanda outside talking to the man by ar
tree in her front yard. (62 RT 12526-12527, 12695.)

Myrna Feliciano lived on North Wellington Street, across the street
from Ermanda. (56 RT 11542-11543.) In the weeks before the murders,

Feliciano saw a yellow and white truck outside Ermanda’s house. (56 RT

e R IRE BRGNS

11545.) A few times, she saw the truck drive by “real slow.” (56 RT
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11546-11548.) She also saw Sanchez at Ermanda’s house a few times over
a two or thr_ee month period and thought that he was Ermanda’s boyfriend.
He was there without the yellow and white truck on many occasions. (56
RT 11596, 11598.)

Around the time of the rr.lurders, Feliciano was regularly in her front
yard smoking cigarettes. (56 RT 11547-11549.) The day before the
murders, at 3:00 in the afternoon, Feliciano saw Ermanda by th¢ tree in her
front yard with Sanchez standi'ng on the sidewalk. (56 RT 11552411554, .
11559.) That night, at approximately 9:00 or 9:30, Feliciano saw Sanchez
drive by “real, real slow” and look in the direction of Ermanda’s house. (56
RT 11555-11557, 11582; 65 RT 13290.) At 1:30 a.fn. on August 4, a few
hours before the murders, Feliciano was outside smoking and saw Ermanda
and Sanchez in Ermanda’s garage. (56 RT 11558-11561.) Ermanda
appeared agitated, and her hand was reaching for the door to go into the
house. (56 RT 11561-11563.)

Daniel Fabela lived on North Wellington Street across the street from |
Ermanda. (56 RT 11602-1 1603.) The day before the rhurders, Fabela saw
Sanchez’s truck at Ermanda’s house around noon. (56 RT 11606-1 1608.)

Felicita Mafa saw Sanchez on a few different occasions at Ermanda’s
house before the murders. (57 RT 11683-11684.) About a month before
the murders, Mata saw Sanchez at a barbeque _in Ermanda’s backyard.

(57 RT 11684-11685.) Mata saw Sanchez again with Ermanda in her front
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yard in the evening hours two (o three wcck;s before the murders. (57 RT
11689-11691, 11750.) The two were loud and “boisterous,” and Sanchez
appeared upset. (57 RT 11698.) Around that same time, on another
occasion, Mata saw Sanchez for a third time in the living room of
Ermanda’s house for about three minutes. (57 RT 11703-11705, 11712.)
Mary Torres went to Ermanda’s house between 9:00 and 10:00 p.m.
‘two days before the murders. (62 RT 12666-12667, 12673.) Sanchez was
there talking with Ermanda, and Ermanda introduced him as a friend, but
did not say his name. Sanchez said “hi” and then said he was leaving.
(62 RT 12667-12668, 12676.) -When he left, he looked upset and drove
away fast. (62 RT 12668-12669.) |
Michelle Chandi was Lorena’s cousin and best friend. (62 RT
12719.) While at Lorena’s house two days before the murders, Michelle |
saw Sanchez and his yellow truck. (62 RT 12720-12722.) Sanchez was
sitting on the lawn talking with Ermanda. (62 RT 12723.)
Michael Martinez saw a truck parked outside of Ermanda’s house two
- separate times in the days before the murders. Michael also saw Ermanda
talking with a man outside of her home two days before the murders in the

afternoon. (63 RT 12929-12931.)
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7. Evidence of Sanchez’s gun ownership

During a conversation before Ermanda’s funeral, Raul Madrid'® told
Ermanda’s brother, Camareno Reyes, that Sanchez had been at a party Raul
had thrown a week before the murders. (62 RT 12605-12606, 12612-
12613.) After the party, Raul gave Sanchez a ride home. When Sanchez
left the truck, Raul realized that Sanchez had left a nine-millimeter handgun
in the truck. (62 RT 12606.) Raul gave the gun back to Sanchez the next
day. (57RT 1 1.795-1 1797; 62 RT 12606.) The day before the murders,
Sanchez told Alonzo Perez that he owned a gun. (57 RT 11659-11660.) In
the summer of 1997, Sanchez mentioned fo Catherine Baﬁera that he
owned a gun. (62 RT 12645-12646.)

8.  Sanchez’s conduct on the day before the murders

The night before the murders, Sanchez arrived at Hector Hernandez’s
house at approximately 8:00 p.m. (55 RT 11306-A, 11309-A.) He left at
8:30 in his yellow truck and returned around 10:00 that same night. When
he returned, Hector asked Sanchez for a ride to work the next moming._ (55
RT 11310-A-11311-A.) Sanchez left chtor’s house ét 11:00 that same
night. (55 RT 11311-A-11312-A, 11314-A.) |

Hector awoke at 5:00 the; next morning, which was his usual time. He

had to be at work at 6:30 that morning, and he expected Sanchez to pick

1 Because multiple witnesses have the last name Madrid, the People
will refer to them by their first names.
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him up at 6:00 a.m. (55 RT 11316-A-11317-A.) ITowever, Hector called
his brother, Ed}die, at 5:30 a.m. for a ride to work. (55 RT 11318-A-11319-
A; 62 RT 12751.)

Hector and Sanchez had been in a sexual relationship for
approximately five years and he was in love with Sanchez. (62 RT 12579-
12580, 12582.) Hector had told Tulare County District Atorney
investigator Wayne Spencer that it was possible that Sanchez stoppéd by
his house the mbming of the murders. (55 RT 11318-A, 11346-A-11347-
A.) Margarita Ruiz talked to Hector on the phone the morning of the
murders and Hector told her that Sanchez had been at his house at 5:00 that
morning. (55 RT 11350-A-11351-A.) Two days later, Hector once again |
told Ruiz that Sanchez “went back to his house around five o’clock in the
morning.” (55 RT 11355-A))

Sanchez’s wife, Mary, got home around 10:00 p.m. with her son John
Jr. the night before the murders. (56 RT 11519-11520.) Sanchez’s truck
~ was at the house. (56 RT 11523.) At midnight, she went into the master
bedroom and saw Sanchez in bed. (56 RT 11521, 11524.) Mary then fell
asleep in her daughter Tammy’s room with her son John Jr.. (56 RT 11466-
11467,- 11524.) Mary slept until about 3:00 a.m., when her daughter and
her nephew, Michael Stephens, arrived home. (56 RT 11467, 1i525.)
Mary eventuélly went to bed at 4:30 a.m. (56 RT 11467-11468.) Sanchez |

was still in bed, but Mary thought he was pretending to be asleep. (56 RT
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11468-11469, 11471.) After Mary went to bed, Stephens stayed awake for
about 30 minutes and heard a noise he thought was Sanchez’s truck. (64
RT 13056-13060, 13074-13075.)

The niext morning, Mary woke up at 6:30 or 7:00 a.m. She was not
disturbed during the night by Sanchez getting out of bed or starting his
truck. (56 RT 11500-1 1501.) However, Mary slept véry soundly that
night, and Sanchez had left the house “a thousand times” in the past without
Mary knowing. (56 RT 11472-11476; 64 RT 13079-13080.) That
moming, Sanchez was acting weird, quiet, and withdrawn. (56 RT 11485-
11486; 57 RT 11674.) He asked Mary if he could park his truck in the
backyard. (56 RT 11498-11499; 57 RT 11673.)

B. Defense Evidence at the Guilt Phase
1.  Oscar’s credibility
a. Possible influences on Oscar

Thi'oughout the morning and afternoon following the murders, family
came to Rosa’s house. Areli Orosco heard everybody tal/king about what
had happened, but not about who could have doqe it. (69 RT 14124-
14125.) Benny Marﬁnez overheard police interviews taking place_ at 680
North Wellington. (65 RT 13344.) Neal Scott Smith saw Oscar wandering . .

around the house and saw him talk to people, but only about whether he

was hungry. (68 RT 13947-13949.)
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b.  Oscar's inconsistent statements

Jose Hernandez is Oscar’s natural father. Oscar told Jose that his
mother was going to come back for him and that his mother talked to him.
(66 RT 13487-13488.) After two or three weeks of living with Jose, Oscar
told him that he sa§v three people in his mother’s house the night she died.
(66 RT 13488-13489.) He also said that “Juan” and “Marcos” or |
“Michael” were in fhe house. (66 RT 13491.) Oscar said that he knew the
person and that he had a beard. Jose and Oscar had trouble communicating
| with each other because Jose did not speak English and Oscar did not speak
Spanish well. (66 RT 13493-13494.)

Oscar told Lola Ortiz that “Juan” was in his house the night of the
murders with his mother’s mechanic and Lorena’s boyfriend, whom he
called “Big Man.” (70 RT 14275-14278.) Oscar also said that “Domingo”
was there. (70 RT 14289.)

¢.  Oscar’s therapy sessions and their influence
on Oscar

Wanda Newton was a licensed professional counselor and treated
Oscar from November 1997 until the time of her testimony at Sanchez’s
third trial. (74 RT 14759-14761, 14765-14766.) Her goal for Oscar was to
help him sort through the recent losses in his life and “grow up with his
memories.” (74 RT 14763.) To do this, Newton and Oscar talked about

Oscar’s history, including the deaths of his mother and sister. (74 RT
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14765-14766.) Iler discussions with Oscar were focused on whatl was real,
and they talked about Oscar’s memories changing between sessions. Oscar
would frequently tél! Newton that he did not remember things about his
‘mother’s death and would express confusion about his memories of the day
of the murders. (74 RT 14804-14805.)
| Doctor Susan Streeter was a psychologist specializing in children and

adolescent behavior. (71 RT 14334-14336.) Typically, a five-to-seven
year-old child has fluid thought processes that “jump around” more
- frequently than those of an older child or adult, and children in that age
range can eaéily confuse fantasy with reality. They may “confabulate,”
which is to fill in the blanks of their understanding with information from
their own thoughts or their environment. (71 RT 14345-14346.)

The féctors for assessing cognitive ability in a child include the
child’s language processing skills and the extent to wﬁich the child imitates
something they have heard. (71 RT 14348-14349.) Ina therapeutic setting,
it may not be appropriate for a céuhselor to refresh a child’s lost memories
because when an adult challenges a child’s memory, it tells the chi%d that
the adult does not believe him. This could lead the child to believe that
what the adult is saying is more important than the child’s memory, thus
causing the child to adopt the content of the éhallengc ;)ver his or her own

memory. (71 RT 14373-14375.)
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2.  Sanchez's testimony
a. Sanchez’s actions prior to his arrest

Two days before the murders, Sanchez claimed he went to Ermanda’s
house around 4:30 in the afternoon after seeing her in Chief’s Auto Parts
earlier in the day. (66 RT 13558-i3560.) He left to go to the store for beer
and returned, before ultimately leaving at about 10:00 or 10:30 that night.
While at the store, he also bought ice cream for Oscar. (66 RT 13560-
13561.) Sanchez had never been to Ermanda’s house on North Wellington
Street before. (66 RT 13559.)

Sanchez went back to Ermanda’s house the next day because she had
said that she needed a waterproof watch, and Sanchez told her that he
would bring her one. (66 RT 13562.) After giving Ermanda the watch, he
went to his brother’s house, arriving at approximately 11:45 a.m. After
drinking a beer, Sanchez went back to his house and rested. (66 RT 13564-
13565.) He then went to Ron Mena’s house before going to Hector
Hernandez’s house between 7:30 and 8:30 that night. (66 RT 13566-
13567.) |

While at Hector’s house, Hector asked Sanchez to get cigarettes for
his mother and a light bulb for Sanchez’s license plate. (66 RT 13567.)
Sanchez picked up Mena ‘and went to Chief’s Auto Part, before dropping
Mena off at his house and fetuming to Hector’s house. (66 RT 13569-

13570.) He stayed at Hector’s house until 10:30 or 11:00 that night before
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going home. (66 R1' 13570-13571.) He denied telling Hector that he
would give him a ride in the morning. (66 RT 13646.)

When Sanchez got home, he went straight to bed and watched
television. (66 RT 13571-13572.) Sanchez’s wife later came to bed and
| they both went to sleep. (66 RT 13573.) Sanchez claimed ;hat he did not

getup during the night. (66 RT v13574.)

Sanchez was arrested between 10:45 and 11:00 the morning of the
murders. (66 RT 13576-13577.) At first, Sanchez testified that Lieutenant
Garay threw him on the ground, but he later conceded that Lieutenant
Garay asked him to get on the ground. (67 RT 13681-13684.)

Sanchez initiaily claimed that he had never used a gun before, but
later admitted he had owned a gun, but he had never fired it. (67 RT
13763-13765.) He denied ever telling Barrera or Perez that he owned a
gun. (67 RT 13771-13772.) He also denied asking Mary whether he could

_put his truck in the backyard the morning of the murders. (67 RT 13821-
13822.) Sanchez testified that he had been in the United States for 13

~ years, however he later admitted that‘he had actually been in the United

Stated for 19 or 20 years. (67 RT 13739.) |

b. Sanchez’s explanations for his
misrepresentations during police interviews

Sanchez claimed that he was not advised of his rights, and that he

requested an attorney multiple times dufing his interview with Sergeants
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Kroutil and McMillan, but the two never wrotc down his request. (67 RT
13697.) When Sergeant Kroutil showed Sanchez a picture of the knife at
the police station, he did not recognize it. Eventually he realized that the
knife had been photographed against his sofa, so he admitted that the knife
was from his home. (66 RT 13580.)

During his interview with Detective Shear, Sanchez denied killing
Ermanda and Lorena. (66 RT 13582-13583.) He claimed that he asked
Detective Shear for an attorney, but could not explain why his request was
not on the video recording of the interview. (66 RT 13607-13609; 67 RT
13698.) Sanchez told Detective Shear that he had never been in trouble
before, but he was not given an opportunity to explain his answer, because
Detective Shear asked him questions too quickly. (66 RT 13612-13613,
13622-13623.)

3. Sanchez’s “false” confession
a. Sanchez’s testimony

Sanchez testified that when he was interviewed by Officer Ward, he
asked for a laWyer a;md an interpreter when he and Office Ward ﬁrét went
into the interrogation room, but Officer Ward ignored him. (66 RT 13599;
67 RT 13699.) Sanchez claiméd that Officer Ward said that if he did not
tell him what he did, then Officer Ward would put him in a jail cell with a
craZy man so that the man would kill him. (66 RT 13597.) He also

claimed Officer Ward told him that he was going to personally inject him
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50 that he could see him suffer and die “little by little” for what he had
done. Sanchez was scared. (66 RT 13597-13598.)

Sanchez testified that at some point, Officer Ward ripped up his notes,
threw them in the trash, and feﬁ the interrogation room. Lieutenant Garay‘
walked into the room and asked Sanchez if he was going to tell the truth.
(66 RT 13600-13601.) Sanchez said that he needed help and asked for an
attorney, but was not given one. (67 RT 13601, 13701.) He later confessed
~ to killing Ermanda and Lorena because he felt scared and pressured, and
wanted io be left in peace. (66 RT 13604-13605; 68 RT 13906-13910.)
Sanchez did not “recall too well” what Lieutenant Garay said that made
him confess. Lieutenant Garay said he would help him and that they were
little brothers or buddies of the same race. Lieutenant Garay also
thfea'tened to take his family away. (66 RT 13602.) Sanchez knew how to
answer Lieutenant Garay’s questions because Lieutenant Garay guided him
to what he wanted Sanchez to say. (66 RT 13605; 67 RT 13828; 68 RT

13909.)

b. Expert testimony

Martha Falcon is a certified interpreter of the Spanish language and
would have translated a portion of Sanchez’s interview with Lieutenant
Garay differently. (13 CT 3526; 66 RT 1§584-13585.) The transcript read

that Sanchez said he would talk to Lieutenant Garay, “About what I want to
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suy.” Fulceon, however, would huve translated Sanchez's words (o mean
“I’ll tell you want you want.” (66 RT 13586.)

| Dr. Richard Ofshe is an expert in inferrogation tactics that lead to
false confessions. (72 RT 14576-14577, 14581.) When evaluating a
confessions, Dr. Ofshe looks at seven categories to judge whether a
confession is false: (1) statements consistent with a deal having been made;
(2) whether the story is being volunteered by thé suspect as a narrative; (3)
whether the interrogator is foqnatting the story; (4) whether the suspect is
able to supply verifiable factual information; (5) whether there are errors
about facts the perpetrator should know; (6) whether the suspect expresses
concern about displeasing the officer; and (7) whether the suspect issues
periodic denials. (72 RT 14641-14644.)

4. Evidence corroborating Sanchez’s actions the day
before the murders

At 9:00 the night before the murders, Sanchez and his friend Ron
Mena went to an auto parts store to pick up a light for Sanchez’s truck. (57
RT 1 1678-11679.) However, Mena told Sergeant Kroutil that after going
to the store, he went to Sanchez’s home for an hour or an hour and a half
that nighf. (70 RT 14309-14310.)

Lee Lewis lived near Sanchéz on Putnam Street. (66 RT 13533-
13534.) He was in his garage working on his lawn mower the night before

the murders until 7:30 the next morning. (66 RT 13535-13537.) Lewis
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heard Sanchez’s truck at approximately 9:00 or 10:00 the night before the
mﬁrders. (66 RT 13537, 13554.) He could not tell whether the truck was
coming or going, but he did not hear the truck again the rest of the night.
(66 RT 13537.)

Lewis went to Sanchez’s house with his friend Mario at
approximately 8:00 the morning of the murders. (66 RT 13539-13540.)
The men talked in Sanchez’s garage and Lewis told Sanchez that he saw
police officers on Sanchez’s street. Sanchez said that he was not worried
and did not appear to be nervous. (66 RT 13542-13543, 13546.)

Tammy Lucio came home at midnight before the murders, left shortly
afterward, and returned home at 2:30 a.m. that same morning. (69 RT -
14097.) When she came home at midnight, she did not see Sanchez, but
she did see his truck. (69 RT 14098.) When Tammy got home at 2:30
a.m., she saw her mother laying in Tammy’s bed with her brother John Jr.
(69 RT 14099.) Tammy talked with her mother and they ate tacos. After
eating, Tammy went to bed. (69 RT 14100-14101.)

On the night before the murders, Henry Lucio heard Sanchez when he
came home around 9:00 of 9:30 p.m. (70 RT 14299-14230.) Later that
evening, Henry dropped his girlfriend off at her parents’ house. He then
went to Taco Bell and then back to the house. Henry and his mother sat on

the porch and talked for a while before they both went to bed around 4:30

a.m. (70 RT 14231-14233))
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5. Evidence in conflict with the prosecution evidence
a. Hector Hernandez

Elisia Garcia was in a relationship with Eddie Hernandez, Hector’s
brother. (68 RT 13935-13936.) The day before the murders, Hector called
Elisia asking for a ride to work the next morning. Hector also called the
morhing of the murders, as he usually did when getting a ride from Eddie,
to make sure that Eddie was awake. (68 RT 13936-13937.)

Prosecutjon Investigator Wayne Spencer interviewed Hector
Hernandez on September 21, 1999. Hector said that he arranged for his
brother, Eddie, to take him to wdrk the morning of the murders. (71 RT
14398-14399, 14404.) However, after being confronted with his brother’s
coritrary statements, Hector changed his story to feﬂect that he had asked
Sanchez to pick him up the morning of the murders.‘ (71 RT 14399-14400.)
Hector did tell Investigator Spencer that Sanchez could have stopped by
Hector’s house the morning of the murders, but Hector did not see him. (71
RT 14409.)

b. Raul Madrid

Camareno Reyes told Lola Ortiz that Raul had told him that he gave
Sanchez a .357 hand gun, not a nine-millimeter, before the murders. (70

RT 14294-14296.)
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¢. Marcos Pena

Marcos Pena had a mustache and a goatee at the time of the murders.
(68 RT 14028-14029, 14045.) Pena knew Ermanda and attended a
barbeque at her house prior to her murder. (68 RT 14030.) Pena did not
know Ermanda well and had only been to her house that déy. (68 RT
14032.) He was introduced fo Lorena, but he otherwise did not know Her
and never introduced himself as “Juan Sanchez.” (68 RT 14031.) Pena
never met Victor or Oscar. (68 RT 14036.)

Lola Ortiz was Ermanda’s friend and was regularly at Ermanda’s
house. (70 RT 14271-14273) A month before the murders, Lola was at a
barbeque at Ermanda’s house, and Pena was also in attendance. Lola also
saw Lorena with Felicita Mata there. (70 RT 14273-14274.) Lola‘claime.d
that Sanchez was not at the barbeque. (70 RT 14274-14275.)

C. ' Prosecution Evidence at the Penalty Phase
1. Sanchez’s prior criminal record

Tammy Lucio considered herself to have a “pretty good” relationship
with Sanchez. (77 RT 15509.) When Sanchez would discipline Tammy,
he would yell at her and hit her on her head. (77 RT 15513-15515.)

Sanchez’s wife, Mary, went to the hospital as the result of Sanchez
punching her in the eye. (77 RT 15519-15521.) Mary testified that that

was the only time Sanchez had ever hit her, however, Sanchez’s sister,
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Martha Barajas Sanchcz, testificd that she had scen Sanchez hit Mary on
other occasions. (77 RT 15523; 78 RT 15586-15589.)

On the first occasion, while af Sanchez’s home, Martha saw Sanchez
hit Mary two or three times. (78 RT 15586-15587.) A year later, Martha
was at Sanchez’s house again and saw Sanchez hit Mary with a closed fist
to her face. On yet another occasion, Marthg saw Mary with bruises on her
face. (78 RT 15587, 15589.)

Sanchez was known to have a bad temper. (78 RT 15585’-15586.) On
one occasion, Sanchez and Mary were fighting in the street outside of their
house. Mary picked up a bat and was going to hit Sanchez’s truck with it.
Sanchez struggled with Mary for the bat and then intentionally hit his truck
once he had gained possession of the bat. (77 RT 15522-15523.) The

_police were called to their house on other occasions when Sanchez and
Mary would argued. (77 RT 15508.)

In late July or early August 1997, Sanchez was at Solomon Bravo’s
house with Israel Ortega Orosco. (78 RT 15574.) Israel Orosco and
Solomon Bravo got into an argument with Sanchez about Sanchez being
fired from ajob. (77 RT 15530-15531; 78 RT 15575.) During the
argument, Sanchez picked up a chair and looked as though he was going to
throw it at Israel Orosco. Israel Orosco stepped t§ the side, and Sanchez
put the chair down. (78 RT 15575-15576.) Bravo asked Sanchez to leave

his house, and Sanchez left looking very angry. (77 RT 15533-15535.)
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Sanchcz said that he would be back and that he was going to bring
something with him, but Bravo did not know what. (77 RT 15535-15536.)
Sanchez never returned to Bravo’s house. (77 RT 15539.)

2.  Victim impact testimony
a. Rosa Chandi

After Rosa Chandi saw Ermanda and Lorena’s bodies, she could not
go to sleep until 1:00 the next morning. (77 RT 15497-15498.) It was hard
for Rosa to deal with what she saw; at the time of her testimony, she still
had trouble sleeping. She occasionally sees the murder scene fresh in her
mind and dreams of it. Rosa believed she wquld live with it all her life.

(77 RT 15499.)

b. Michelle Chandi

Michelle Chandi knew Lorena her entire life, and Lorena was. like a
sister to her. They went shopping and out to various places together. (77
RT 15500-15501.) The two would talk about each_other’s lives and confide
in one another about their problems. Michelle missed Lorena very much.
~ (77RT 15502.) |

¢. Victor Martinez

Lorena was a good sister to Victor Martinez and always helped him
with his homework. Ermanda was Victor’s “life.” (77 RTv15502-15504.)
Victor was saddened that his mother missed his graduation from junior high

and would miss his high school and college graduations. (77 RT 15504.)

42



D. Decfense Evidence at the Penalty Phase
1. Testimony regarding Sanchez’s character
a. Tammy Lucio

Sanchez had been in Tammy’s life for approximately 16 years and
was the only person she knew as a father. He had always treated her with
reépect and showed her “how to be a lady.” (77 RT 15510.) Sanchez
showed Tammy how to treat people, so that éhe would be respected in
return. He also showed her how to respect herself. Sanchez was
overprotective of Tammy and would tell he did not want certain boys
calling the house or coming over. (77 RT 15511.) Sanchez was a very
good cook and cooked meals for the family. (77 RT 15553.) If Sanchez
were granted life without the pﬁssibility of parole, Tammy would remain in
contact with him by writing to him, accepting his ca_lls, and visiting him.
Tammy loved Sanchez and believed in him. (77 RT 155 16-155 17.)

b. Henry Lucio
Hénry Lucio was Sanchez’s stepson. (78 RT 15604.) When Henry

was in first grade, Sanchez joined the family and Henry did not “really take
to him.” As Henry grew older, he started to talk to Sanchez more, and
Sanchez began teaching him how to cook. Sanchez instilled values in
Henry, including to treat his mother and family with respect, to stay in
school, and to stay out of trouble. (78 RT 15605-15606.) Henry‘loved

Sanchez like a father and believed in him. (78 RT 15608.) If Sanchez were
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confined to prison for the rest of his life, Henry would still remain in
contact with him. (78 RT 15611.)

¢. Mary Lucio
Sanchez and Mary have been in a relationship since 1986. (78 RT

15617.) Mary had alw»ays worked full time and Sanchez had always been
the pr/imary caretaker of John Jr. (78 RT 15615.) When Sanchez wrote to
Mary from jail, he told her to take care of John Jr;, that he loved John Jr.,
and to make sure that John Jr. did not get hurt. (78 RT 15616.) John Jr.
stayed connected with his father b_\;' writing to him, talking with him on the
phone, and visiting hil‘;l. John Jr. seemed more happy and content when he
was able to see his father. (78 RT 15619.)

d. JohnJr.
John Jr. was 10 years old at the time of his testimony. (78 RT 15625.)

Before Sanchez was arrested, John Jr. saw him a lot. John Jr. missed his
father and would visit him if he éould not see him everyday. (78 RT
15626-15627,) He loved his father and would write to him, if his father
were confined to prison. (78 RT 15631.)

e. Pearl Mascorro

Mary Lucio’s daughter Pearl Mascorro had known Sanchez since she
was 13 years old when her mother, Mary, introduced him to her. (78 RT
15631-15632.) Mascorro’s son referred to Sanchez as “grandpa Juan.” (78

RT 15633.) Sanchez was very loving towards Mascorro’s son and always
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wanled Lo be around him. (78 R1'15634.) Sanchez would check in Lo see
how Mascorro was doing and make sure everything was okay. (78 RT
15635.) Once when Mascorro was pregnant, she got irritated with Sanchez
and started pushing him. Sanchez kept telling her to calrﬁ down and that
she was going to hurt herself. He ended up falling on his rear end, but he
kept worrying aboﬁt her and asking her whatvwas wrong. (78 RT 15636.)
Whenever Sanchez thought that the kids were being disrespectful, he would
always tell Mary to talk with them. Sanchez never confronted them.
Mascorro would feel the same about Sanchez if he were in prison and
would still want her sbn to know him. (78 RT 15637-15638.)

f.  Carlos Canales

Carlos Canales was 12 years old and was Sanchez’s grandson. Carlos
and Sanchez used to go for rides together to the lake and river. (78RT
15645-15646.) Carlos and Sanchez used to pick walnuts together and eat
shrimp cocktail. Carlos believed in his grandfather. (78 RT 15646.)

g.  Jose Sanchez

Jose Sanchez was Sanchez’s older brother. (78 RT 15648-15649.)
Sanchez’s father died in May 1973. (78 RT 15655.) Life was hard for the
Sanchez family because the children were young and were working by

' pfcking cotton. (78 RT 15650.) Sanchez’s mother would make food items

for the children to sell, and an uncle would bring them fruit to sell as well.
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(78 RT 15650-5651.) If Sanchez were sent Lo prison, Jose would still want
a relationship with him and would visit him. (78 RT 15652-15653.)

h. Sandra Sanchez ‘

Sandra Sanchez met Sanchez in Mexico when Sanchez was eight or

- nine years old. (78 RT 15658.) Sandra eventually married Jose Sanchez
without knowing that Jose and Sanchez were brothers. Sanchez then came

* to live with them in rPorterville when he was 13 or—15 years old. Slmdra and‘
her husband tried to get Sanchez to go to school, but he wanted to work.

(78 RT 15662.) Sanchez treated Sandra’s four daughters well and they
loved him. (78 RT 15665.) He visited once or twice a week and always
encouraged them to get an education. If sent to prison, Sandra would still

- remain in contact with Sanchez. (78 RT 15665-15666.)

i Adriana Sanchez

Adriana Sanchez is the oldest daughter of Sandra and Jose. (78 RT
15667-15668.) Adriana has known Sanchez all of her life. Sanchez would
tell Adriana to go to school and get an education. He also told her to stfive
for a better life than he and Jose had been brought up in. (78 RT 15668.)
Sanchéz was always there for Adriana and her siblings, and they would
look forward to seeing him cvery weekend because he would always give
them money for ice cream. Adriana had never seen Sanchez get angry or
upset. (78 RT 15669-15671.) If sent to prison, Adriana would still contact

Sanchez and rely on his advice. (78 RT 15669.)
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jo  Viviana Sanchez

Viviana Sanchez was also Sanchez’s niece. Sanchez was an outgoing
person and Was always nice and never yelled. (78 RT 15671-15672.) He

would always bring her something like ice cream, soda, or a dollar when he

visited, and told her to stay in school and not to fight with her parents or her

sisters. If Sanchez were in prison, he would still hold value to Viviana
because she loved and believed in him. (78 RT 15673.)

k. Sonia Sanchez

Sonia Sanchez Gomez was Sanchez’s niece. She had known Sanchez
- all of her life and loved him. (78 RT 15674.) Sanchez would always come
to her house and buy her ice cfeam or give her a dollar. He would tell her

' to stay in school. If Sanchez were invprison, Sonia would still value their
relationship. (78 RT 15675.)

I.  Raul Sanchez
Raul Sanchez is also an older brother of Sanchez’s. (78 RT 15684-

15685.) Raul lived in Mexico with Sanchez when their mothér became a
widow. Raul took over as head of the house when he was 15 and Sanchez
was 9. Raul thought of Sanchez as a son. (78 RT 15685-15686.) Raul
loved Sanchez and would continue to love him even if he went to prison.

(78 RT 15686.)
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2.  Expert testimony

Doctor Jose La Calle is a clinical psychologist who analyzed Sanchez
based on interviews and psychological testing. (79 RT 15777-15778,

- 15780-15781.) Sanchez’s intelligence quotient (IQ) was 84, which is at the
lowest end of the dull normal intelligent level. Normal is 100 and 79 is
borderline mentally retarded. (79 RT 15783.) The test has a standard
deviation of 5, meaning that Sanchez’s IQ could be as high as 89 or as low
as 79. (79RT 15804-i 5805.) Sanchez’s IQ was consistent with a person
who could perform manual work and has natural abilities such as hand-eye
coordination. It also reflected a low educational background and low
ability to understand complicated concepts. A low IQ score shows that a
person’s short term recollection is deficient. (79 RT 15784.)

Sanchez’s Spanish vocabulary was at about a third or fourth grade
level, which made it impossible to administer some of the common verbal
tests. Sanchez attended three years of elementary school, although his
attendance was sporadic. (79 RT 15785-15786.) He exhibited a problem
with his short-term attention span and would give up easily if éin answer to
a questioned did not come to him. (79 RT 15786-15787.) ‘Dr. La Calle also
found that Sanchgz had a “short fuse” or low tolerance threshold to stress
but did not become violeﬁt. (79 RT 15787, 15790.) He also did not have
any disciplinary actions or write-ups while in custody. (79 RT 15789,

15812.)
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ARGUMENT
I. THE TRIAL COURT DID NOT ERR BY ALLOWING OSCAR

HERNANDEZ TO TESTIFY BECAUSE HE UNDERSTOOD HIS
DUTY TO TELL THE TRUTH

- Sanchez contends that the trial court erred by “abdicating its non-
delegabl'e duty to ensure that the jury hear only competent evidence” when
it vpermitted Oscar to testify even though he did not understand his duty to
tell the truth. (AOB 27-28.) The People disagree. Oscar established
during multiple voir dire testimony and a section 402 hearing that he
understood he had a duty to tell the truth while sitting as a witness. To the
extent Sanchez claims that Oscar made inconsistent or fantastical
statements, those statements were irrelevant when considering whether he
understood he had a duty to tell ihe truth. Thus, the trial court did not err
by ruliné that Oscar was competent to testify.

A. Baékgrou_nd
| 1.  Inlimine motion and section 402 hearing

On September 30, 1998, Sanchez filed a motion in limine to preclude |
Oscar from testifying because he lacked competency pursuant to section
701, subdivision (a). (2 CT 482-536.) Sanchez argued that Oscar could not
tell the difference between a truth and a lie, and was “not able to perceive,
recollect, or communicate accuratelgl the event in question, and [could ndt]
testify coherently.” (2 CT 485-489.) The People 6pposed Sa_nchez’s

motion, arguing that Oscar met the requirements of the statute, and that the
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statute did not require Oscar to be consistent with his prior statements as
Sanchez contended. (4 CT 961-963.) The court held a section 402 hearing
over the course of several days to determine Oscar’s competency. (5 CT |
1163-1169.)

a.  Oscar’s testimony

The People asked Oscar several questions about what it meant to tell
the truth:

PEOPLE: Now, Oscar, I know in the past people have talked to
you about the difference between telling a truth and telling a lie.
Do you know what that difference is?

OSCAR: No
PEOPLE: You don’t know the difference between the two?
OSCAR: No

PEOPLE: IfI asked you — let me put it this way: IfItold you
that this is a car. Can you see what I’'m holding up?

OSCAR: A pen.

PEOPLE: IfI told you this is a car?

OSCAR: That would be a lie.

PEOPLE: Okay, that wouldn’t be the truth, would it?
OSCAR: No.

PEOPLE: Now, when you sit in that chair’ and you talk on that
microphone, what are you supposed to do when you talk; are
you gonna tell us lies or are you gonna tell us the truth?

OSCAR: The truth.
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PEOPLE: You’re always going to tell the truth when you sit in
that chair.

OSCAR: Yes.
PEOPLE: And you know that’s very important?
OSCAR: Yes.

PEOPLE: Okay. And you wouldn’t tell a lie while you’re
sitting there, would you?

OSCAR: No.
(4 RT 524-526.)

- Defense counsel then questioned Oscar. (4 RT 526-527.) Oscar
explained that the truth was “not telling a lie.” When asked how he knew
when he was telling the truth, he responded that that was hard to
‘understand. But he then elaborated that he would only testify to things he
saw and heard himself. (4 RT 527-528.) Oscar also told defense counsel
that he talked to his counselor, Wanda Newton, about the differencc
between a truth and a lie. (4 RT 530-531.) He again testified that‘ a truth
was “not a lie.” In Idaho, where Oscar lived at the time, he went to a
courtroom and talked to a woman aBout the difference between a truth and
alie. (4 RT 531-532.)

Upon further questioning by the People, Oscar testified that he knew
what the truth was and he knew when he was not telling the truth. (4 RT
533.) Oscar testified that when he sat as a witness, he knew he had to tell

the truth and if he did not, he would get into trouble. (4 RT 534.)
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| b.  Dr. Susan Streeter’s testimony
Sanchez called Susan Streeter, Ph.D., an expert in ch.ild psychology
who had previously testified as an expert on child competency and
reliability in the area of reporting sex offenses. (4 RT 538-540.) Dr.
Streeter testified that the definition of compétency in the psychological
field was

That the person is able to understand.the information
presented to them and the questions asked of them and the
person is able to respond to those questions and the person is
able to process that information, in other words, to make sense
of it and be able to respond.

It has to do with their ability to accurately represent reality.

(4 RT 546.)
| In Dr. Streeter’s opinion, Qscar was not competent because he was
confused about his duty to tell the truth and did not understand what teiling
the truth meant. Her opinion was based on Oscar’s hesitancy and inability
to define the concept of truth without a concrete example. (4 RT 552-553.)
Dr. Streeter also believed that Oscar did not understand the concept of truth
because of the diffeﬁng accounts of his mother’s and sister’s deaths he gave
to N‘e\;vton, family members, and law enforcement officers. For example,
Oscar told Newton he thought his mother cut herself and was not shot (4
RT 556-557, 561), he also told Newton that “Juan” took him to ice cream

the night before the murders (4 RT 592-593). He also changed what kind
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* of icc crcam Sanchez brought him from chocolate to “whitc.” (4 RT 652-
653.) Oscar forgot his sister’s name during a therapy session ( 4 RT 593-
594), and changed his story qbout whether Victor was present during the
murders (4 RT 599-600). Further, during Oscar’s interview wifh Sergeant
Dempsie, he told Sergeant Dempsie that he was 14 years old (4 RT 647-
648), and that two people were in his mother’s room when she.died (4RT
658). Oscar later told investigators that four people were in his mother’s
room when she died. (4 RT 668.) Oscar initially said that his mother
stayed home the night of her murder and then said she went out with a
“boy.” (4 RT 654-655.) F inally, Oscar told investigators that Sanchez
choked him, tied him up, and hit him in the stomach with a hammer. He
also claimed that Sanchez hit his §ister in the head with a hammer; and that
other men broke things in his house. (4 RT 673-677.)

¢.  Andrea Culver’s testimony

Sanchez also called Andrea Culver, who was Oscar’s kindergarten
teacher in August 1997. (4 RT 572-573.) Culver remembered Oscar as a
silent and primarily Spanish speaking child who would need his cousin
Gilberto to translate for him and help him with skilled tasks. (4 RT 574-
575.) Oscar was a visual learner, and Culver was concerned about his
ability to sit down and follow through with tasks, although she did not
bélieve he had attention deficit disorder. (4 RT 575-576, 578.) Oscar was

able to recall events and communicate them accurately to Culver. In fact,
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Culver never found Oscar to be a liar, and lhéught Oscar truthful and his
recollections “valid.” (4 RT 579-581.)

d. Wanda Newton’s testimony

Wanda Newton testified that she had been Oscar’s therapist for a total
of 48 sessions, starting November 6, 1997 until the time of her testimony at
the section 402 hearing. (5 RT 954; 6 RT 1029.) Her treatment goals for
Oscar included: (1) identifying and accepting his emotions; (2) clarify his
memories of the past; and (3) establishin.g a positive self;identity. (5RT
960-961, 964-965.) To do this, Newton would emphasize that it was
important to talk about what was “real” and “the t‘ruth.”r (5 RT 968.) When
Newton talked about the truth with Oscar, she did not only talk about
events that happened in his life, but the truth of his feeling and how events
affected ‘him.' This included events that happened on the playground, in his
new home, or at his natural father’s home. (5 RT 973-974.) Newton
focused on the meaning of truth because in her experience, when a person -
“allow([s] themselveé to rearrange the reality of th[e] tréuma, they will then
seta pattern for themselves the rest [of] their lives; that anytime they’re in a
stressful or frightening or very sad situation, that they will simply rearrange
the reality for themselves rather than coping with reality.” It was important
for Oscar to deal with his own true perceptions rather than make the

situation easier for himself. (5 RT 971.)
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Oscar frequently fantasized and made up stories. Sometimes he did
50 because it was a fun thing to do and sometimes Beéause he was
uncomfortable with the topic of conversation. However, Oscar would

acknowledge that he knew the stories were not real. (5 RT 974.) Newton

~ believed that one of Oscar’s avoidance techniques would be to talk in a
disjointed and confused manner. When Newton would express confusion,
Oscar would look “pleased with himselt‘,"’ which led Newton to believe he
acted intentionally. (5 RT 978-979.) Oscar, however, had not done this in
the recent past. (5 RT 980.)

On one occasion in January 1998, after drawing a picture of Sanchez,

Oscar talked about the night of his mother’s death. (6 RT 1112-1113.) He
| told Newton tﬁat he did not believe Sanchez shot his mother or sister, and
‘that his mother just bled from her chest and died. Oscar did say that his
mother walked in the room to get the phone and Sanchez took it from her
and then fell down. (6 RT 1114.) Oscar was emphatic about the comment,
“Juan didn’t shoot her. She just bled and died, sister, too.” (6 RT 1114-
1115.)

On another occasion in March 1998, Oscar was having a good
experience, so Newton asked him about his mother’s and sister’s deaths and
whether he was scared that Sanchez would shoot him too. Oscar said yes,
but then said, “wait a minute, I told you last time he didn’t shoot my mom,;

remember? She just died and Juan was just there.” (6 RT 1002.) He then

55

b e R e

R



said it was not scary to talk about that night because Sanchez did not shoot
his mother. Oscar then “talked” to his mother under the couch and then
told Newton that his “mom said she didn’t get shot.” (6 RT 1003.) In
Newton’s opinion, Oscar was uncomfortable with the conversation. (6 RT
1005-1007.)

On yet another occasi.oﬂ in April 1998, Oscar talked about his
difficulty talking about the night his mother and sister died and ‘why his
storieé kept changing. Oscar said that it was a sad night to remember and
that he was scared that Sanchez would kill him too. (6 RT 1012-1013.)

Oscar visited a coﬁrtroom on two occasions. (6 RT 1130-113 1.) He
was able to walk around the roorh and sit in the judge’s chair, fhe jury box,
and the witness stand. Denise Himes'" talked to him about “truth, lies,
right, wrong, guessing, pretending, faking, real, not real, promises, teasing.”
(6 RT 1131.) Himes went over examples with Oscar and asked him if they
represented truths or lies, and he did the same with her. In Newton’s
opinion, “Oscar did well with these concepts but wanted to play part of the
time.” (6 RT 1131-1132.) Newton also did not believe that Oscar’s

depressive episodes or his posttraumatic stress disorder impaired his ability

to discuss his past perceptions. (6 RT 1133-1134.)

"' Denise Himes is a victim witness coordinator. (6 RT 1131))
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e. Police testimony

Porterville Police Detective Ty Lewis interviewed Oscar in the early
morning hours following his mother’s death. (5 RT 868-869.) Detective -
Lewis found Oscar able to communicate, and it appeared that he understood
Detective Lewis’s questions. Before becoming quiet and unresponsive
towards the end of thg interview, Oscar told Detective Lewis that there was
a man in his mother’s bedroom. (5 RT 876-878.)

Sergeant Chris Dempsie first interviewed Oscar at 6:50 the morning
of thé murders. (6 RT 1193-1194.) Oscar was initially crying, but he was
able to calm down and talk. (6 RT 1231-1232.) He told Sergeant Dempsie
~ that he woke up to his sister screax';ling and the sound of firecrackers. (6
RT 1194-1196.) He then saw his mother run into the room, grab the phone,
ahd fall to the floor. Oscar also saw a man in the room with his mother. |
The man had previously bought him ice cream and had a “wisp” on his
chin. (6 RT 1195-1196.) After communicating this information, Oscar
appeared visibly shaken and was crying. He could not talk anymore to
Sergeaht Dempsie. (6 RT 1243.)
| Sergeant Eric Kroutil interviewed Oscar at approximately 9:00 the
mominé of the murders. (6 RT 1167-1168.) Oscar was able to
communicate with Sergeant Kroutil and identify a picture of Sanchez as the

man he saw that morning while “my mommy was bleeding.” (6 RT 1173,
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1187-1188.) Oscar “was very strong in his belief” that Sanchez was the
man in his mother’s room. (6 RT 1175.)

During a second interview with Sergeant Dempsie that took place at
the Porterville Police Station at approximately noon that day, Oscar was not
as shaken up as he was before. (6 RT 1199-1200.)" -About ten minutes
into the interview it was very difficult to keep Oscar’s attention, and he |
appeared to be getting bored and wanted to play. (6 RT 1202, 1262.)

Oscar was consistent in his identification of the man he saw and continued
to say that “Juan” was in his mother’s room. (6 RT 1200-1201.) Oscar
also said that “Juan” had a mustache and whiskers and that he was the man
who had brought him ice cream. (6 RT 1254-1255.) Oscar reiterated that
he woke up because he heard screaming. He also saw his mother and sister
bleeding. (6 RT 1257-1258.)

Oscar added details to what he had previously told Sergeant Dempsie.
He said that he was home with Lorena before going to sleep, and his
mother was out with another “boy,” but he did not remember the boy’s
name. (6 RT 1256.) Further, he heara his sister screaming for everybody
to wake up and saw her playing with a knife. (6 RT 1257-1258.) He told
Sergeant Dempsie that Sanchez had_a knife and a gun in his hand and drove

away in his yellow truck, which is when he went to his aunt’s house. (6 RT

12 Sanchez attached the transcript of this interview to his motion.
(2CT 93-109.)
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1252-1254, 1272.) He said that Sanchez left to go to his housc to get &
smaller gun. (6 RT.1252, 1254.) Oscar also stated that there were other
people at his mother’s house, including a man that looked like a girl who
was named “Michael.” (6 RT 1201-1202, 1260-1261.) He claimed that
they were having a party and they all went to the park. (6 RT 1258.) Oscar
also claimed that Sanchez chased him around the house and tried to catch
him. (6 RT 1251-1252.) He said that Sanchez got him by the hand and that
he hit Sanchez in the stomach and ran to his aunt’s house. (6 RT 1252,
1254.) Also during the interview, Oscar identified Sanchez in a six-person
photo lineup as the person he saw in his mother’s room when she died. (6
RT 1228-1230.)

Attached to Sanchez’s motion was an interview between Oscar and
District Attorney Investigators Wayne Spencer and Michael Montejano,
which took place three months after the murders and lasted approximately
43 minutes. (2 CT 511-530.) At the start of the interview, Oscar said that
he woke up the morning of his mother’s death because he heard his mother
and sister screaming. Oscar told the investigators that his mother and sister
fought and pushed each other because his sister talked on the phone a lot.
(2 CT 512, 518.) His mother also threw his sister outside, and his sister got
mad and did something to his mother that made her bleed. There were also
worms in her body. The two were fighting when he was asleep, and he

knew this because it was the fighting that woke him up. (2 CT 516.) He
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| saw his mother fall by the phone and lay on the ground bleeding. (2 CT
512.) A short time later, he said that his mother was laying on the bed and
there was blood on the bed. (2 CT 517.) He did not see what had happened
to her. (2 CT 512.) He saw his sister sitting with a pillow, which was
covered in blood. (2 CT 516.) Oscar also saw _Sahchez. (2 CT 517.) After
Oscar leﬂ the house, he went to somebody’s house before coming back
with them. (2 CT 512, 518.) They saw a lot of blood and tried to call the
police, but the phone did not wdrk. (2 CT 512-513, 518.) Oscar then said
that he, his mother, his sister, and Juan were the only people in the house at
the time, and that his brother Victor was not there. (2CT 515-516, 518.)
As the interview progressed, Oscar told the investigators that he saw
Sanchez fighting with his sister in her room. Sanchez then went to his
mother’s room ahd did the same thing to her that he had done to his sisfcr.
(2CT 517, 520.) Sanchez had a stick and tried to hit his mother in the head
and stomach. (2 CT 517, 519.) Oscar also said that Sanchez hit his sister
in the head and stomach, but with a hammer. (2 CT 520.) Sanchez was
using ‘bad words, which made his mother and sister go outside and walk
away. (2 CT 517.) Sanchez then broke everything, inclﬁding a clock,
something from outside, his toys, and a window. Oscar knew that Sanchez
had a gun and knife in his pocket, but did not see the gun because it was in
Sanchez’s pocket. (2 CT 519-520.) Sanchez followed Oscar wherever

Oscar went and locked the door. (2 CT 521.) After Sanchez hurt Oscar’s
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mother, he told Oscar to wait outside, but Oscar did not listcn. and ran to
somebody’s house instead. (2 CT 520.) Sanchez then got in his yellow
truck and left. (2 CT 521.)

Oscar also said that five of Sanchez’s friends were at his house.
(2 CT 521.) While Sanchez was hurting his mother and sister, his friends
were breaking things. (2 CT 522.) After hurting his mother and sister,
Sanchez told his friends to get Oscar because Sanchez was going to hurt
him. .(2 CT 521.) Oscar had seen Sanchez’s friends before. They were
older than Sanchez and bigger than Oscar. (2 CT 522, 525-526.) Oscar
was hiding under the bed when Sanchez grabbed him and hurt him with his
feet. Victor was standing behind Sanchez when Sanchez grabbed Oscar.
(2 CT 527.) Sanchez hurt Oscar “everywhere.” (2 CT 525.) He hit Oscar
in the stomach and on the .Back and tied him up with a rope. Sanchez then
locked the door and drove away by himself. (2 CT 525-526.) Oscar also
said that Victor pulled Sanchez’s hair and Oscar put water on the floor so
Sanchez would slip and fall. Sanchez gave Oscar medicine to drink, but
Oscar did not drink it. (2 CT 527-528.) After relating this, Oscar
acknowledged that Victor was at his father’s house when their mother and
sister were kille;i. When confronted with the fact that Oscar said Sanchez
was alone and also that Sanchez was with his friends, Oscar said that
Sanchez’s friends got lost and Sanchez left to find them. Oscar also

claimed that Sanchez was wearing black cowboy boots, a white cowboy
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hat, a button-up short sleeved blue shirt, and blue jeans at the time of the
murders. (2 CT 528-529.)
f.  Trial court’s ruling

On February 18, 1999, the parties argued the issue of Oscar’s
éompetence. (8 RT 1609, 1691-1704.) On February 19, 1999, the tx_'ial
court issued a written ruling denying Sanchez’s motion. Citing section 701
and People v. Dennis (1998) 17 Cal.4th 468, the court ruled Oscar’s
testimony admissible because Oscar was able to express himself “so as to
be understood and [he] understands his duty to tell the trgth.” The court
rejected Sanchez’s argument that Oscar had been tainted by his thfrapy

sessions and reasoned that that was a matter of credibility left to the jury.

(5CT 1194.)

2, Oscar’s voir dire and testimony at the first trial

At Sanchez’s first trial, Oscar was asked the following questions

about the concept of truth:

PEOPLE: Okay. Now, Oscar, do you understand that when
you’re here today what you’re going to tell us?

OSCAR: Yes.

PEOPLE: Okay. When you’re telling -- when you’re sitting
there in front of that microphone, what is it your job to do?

OSCAR: To tell the truth

PEOPLE: Okay. Now, you understand everything you tell us
from that -- that -- that seat right there, it must be the truth;

right?
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OSCAR: Yes,

PEOPLE: Okay. Oscar, do you know the difference between a
truth and telling a lie?

OSCAR: Yes.
PEOPLE: Okay.
OSCAR: Iknow.

-PEOPLE: Now, if I told you that there was a dog sitting on
Detective Kroutil’s head, would that be a truth or would that be
a lie?

OSCAR: A lie.

PEOPLE: Okay. Now, if I told you that this is a cup, would
that be a truth or was that -- would that be a lie?

OSCAR: A truth.
PEOPLE: Okay. So you know that pretty well, don’t you?
OSCAR: Yes.

(16 RT 3350-3351.)

Oscar then testified that he woke up because he heard shooting.

(16 RT 335 1-3352.) He was laying in his mother’s bed, which he also

used, and saw his mother walk into the room screaming, (16 RT 3355.)

She tried to call somebody on the telephone, but somebody else came into

the room. Oscar could not initially identify the other person who came into

his mother’s room. (16 RT 3357-3358.)

After seeing his mother, Oscar went to his sister’s room and then went

to a neighbor’s house. (16 RT 3356, 3361-3362.) He told the woman that

his mother and sister were dead. They both went back to his house and the
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woman tried to call the police, but the phone did not work. They then went
back to the woman’s house, and somebody took l;im to a bedroom, where
he waited. (16 RT 3362-3364.)

Oscar remembered talking to police later in the day when it was light
outside, but he did not remerﬁber going to the police station. (16 RT 3364-
3366.) He remembered telling a police officer what he saw, but did not
remember what he actually said. (16 RT 3365.) He did remember telling a
police officer that there was a gun and a knife, and that the man had black
hair and a little nose. (16 RT 3359.) He also remembered telling the
officer that the man he saw had brought him ice cream and that he had
heard firecrackers that morning. (16 RT 3394, 3396.)

On cross examination, Oscar testified that he had talked aBout coming
to court and testifying with his counselor Wanda Newton. (16 RT 3403-
3404.) When Oscar talked about what happened to his mother with
Newton, Newton did not tell Oscar that she did not belieye him or that she
did not like what he said. Sometimes, however, Oscar joked or played with
Newton. (16 RT 3404-3405.) He had trouble remembering everything that
happened the night of the murders and was tired of people asking him
questions. (16 RT 3407.) Oscar talked to Newton about the thiﬁgs he
could not remember, and sometimes she helped him remember. (17 RT
3564.) He visited a courtroom with his parents and Newton in Idaho where

he met Denise Himes. (17 RT 3555-3556.) He could not remember

64



everything that happened there, but did remember that they talked to him
about the meaning of a truth and a lie. (17 RT 3556, 3559.) Defense
counsel then asked: |

DEFENSE: Okay. Well, what is a truth?
OSCAR: I can’t remember.

DEFENSE: Okay. Well, that seems fair. Is the truth -- let me
Just give you another little question here. Is a truth something
you actually see?

OSCAR: Yes.

DEFENSE: Is the truth something that somebody else tells you
is true? ‘

OSCAR: I don’t understand that question.

DEFENSE: Okay. Well, say you heard — say your brother told
you something, like he told you that there was a ball outside;
okay? '

OSCAR: Okay.

DEFENSE: Now, would that bé the truth if there was a ball
outside and he said there was one?

OSCAR: That would be the truth.

DEFENSE: Okay. But what if you didn’t see the ball outside
and all he did was tell you there was one out there?

OSCAR: Urn, that would be a lie.
DEFENSE: How do you know?

OSCAR: Wait, wait, wait. va, I don’t understand that
question. '

DEFENSE: Okay. I'll ask you again. If your brother came in
and said there’s a ball outside, and you heard him say it, would
that be the truth or a lie?
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OSCAR: I don’t understand these questions.
(17 RT 3559-3560.)

When testifying about the night of his mother’s and sister’s deaths,
Oscar said that before he fell asleep, a lot of people were at his house. (16
RT 3435.) He stayed awake untjl dark, when both he and his mother went
to bed. (16 RT 3437-3438.) Later, he was under the covers of his mother’s
bed when he heard firecrackers. (16 RT 3409-3410.) |

After he woke up, Oscar thought he saw only one person, but did not
remember. (16 RT 3435.) He saw his mother on the floor and tried to
wake her up by shaking her and telling her to wake up. (16 RT 3430.) He
séw blood, but did not touch it. (16 RT 3430-3432.) Oscar then went to his
sister’s room and tried to wake her up, before going to the neighbor’s
house. (16 RT 3422-3423; 17 RT 3566.) He may have seen a knife on his
sister’s bed. Oscar remembered the klitchen light being on, along with a
light in his sister’s room and a light i‘n his mother’s room. (17 RT 3566-
3567, 3584-3585.)

Oscar remembered a man named “Michael,” who had long hair, in his
mother’s room. “Michael” ran out the front door. (16 RT 3438-3439.) He
also _remembered “Big Man” in his mother’s room with “Michael,” but do.es
not remember “Big Man’s” name or what he looked like. “Big Man” took

the phone from his mother when she was trying to call somebody and then

ran out the back door. (16 RT 3445-3446.) Oscar saw “Big Man” jump
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over the back fence. (16 RT 3447.) Oscur did not make up “Big Man”
being there, because he was not “joking” at the time of testimony, (16 RT
3448.) Oscar did not remember a “Domingo.” (16 RT 3444.)

Oscaf was not choked er tied up that night. He could not remember if
he was under his mother’s bed when he saw her come into the roem. (17
"RT 3563-3 564.) However, he also testified that his mother’s bed was too
low for him to fit under, and that he never told anybody that his mother put
him under the bed, because that did not happen. (17 RT 3581-3582.)
Oscar did not remember where his toys were, but they were not broken and
he never poured water on the floor to make it slippery. Victor was also not
in the house when their mother died. (17 RT 3568-3569.)

While at his Aunt Rosa’s house, Oscar did not hear her talk on the
phone with the police. He did see and hear people at the house talking
about what happened to his mother and sister. He also heard them talking
about who may have done it. Oscar also talked to Victor about what had
happened. (16 RT 3455-3456.)

After relating the above testimony, defense counsel had Oscar relate
the events again. Defense counsel asked: |

DEFENSE: Now, you said thai Big Man was in the room; right?
OSCAR: Yeah.

DEFENSE: And Victor was in the room?

OSCAR: Victor?
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DEFENSE: Hm-hmm.
OSCAR: I said that?"
DEFENSE: Uh-huh.

OSCAR: Yeah, he was.

DEFENSE: Okay. And then Mike with the long hair was in the
room, too right?

OSCAR: Yeah. | |
DEFENSE: And then they all left?

OSCAR: Yes.

DEFENSE: And you went to your aunt’s house?

OSCAR: Yes.

DEFENSE: Okay. Now, you didn’t — you didn’t see anything
. else, did you?

OSCAR: No. |

DEFENSE: You sure?

OSCAR: I’'m sure.

(17 RT 3583.)

Oscar then testified thth his mother woke him up when she came to
bed, but then he went back to sleep. (17 RT 3587.) He later woke up |
 because he heard ﬁrécrackers and saw his mother using the telephone. (17
RT 3622, 3625.) He also saw “Juan,” “Michael,” and “Big Man” and

“covered his head with the blankets. (17 RT 3626-3628.) Oscar identified

13 Although Oscar had stated in prior interviews that Victor was in
his mother’s room when she died, he had not testified so at this trial.
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Sanchez as “Juan.” He then went to his sister's room, but did not know
what to do, so he went to his aunt’s house. (17 RT 3626.)

Oscar’s new mother (Nancy Fennell) told him that if he talked to the
prosecutor ébout Juan, then he could go home. He wanted to “get this over
with.” (17 RT 3633-3634.) Oscar did not just say what the prosecutor
wanted him to say, he just “feel[s] like zfpping home.” (17 RT 3634.)

3. Oscar’s voir dire and testimony at the second trial

At the start of Oscar’s testimony at the second trial, the People asked
the following questions:

PEOPLE: Oscar, do you promise to tell us the truth today?
OSCAR: Yes.

PEOPLE: And you’re not gonna tell us anything but the truth
today?

OSCAR: Urn, urn, I don’t know that part.

PEOPLE: Oscar, are you gonna tell us the truth today when you
talk to us?

OSCAR: Yes.

PEOPLE: And does that truth mean what you know?
DEFENSE: Your Honor, I object to leading.
COURT: Overruled.

OSCAR: Um, could you please skip that one?

PROSECUTOR: I will repeat it for you. When you say you’re
" gonna tell us the truth, does that mean you’re gonna tell us what
you know? '
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OSCAR: Yes.

PROSECUTOR: Does that mean you’re gonna tell us what you
saw? :

OSCAR: Yes.

PROSECUTOR: Does that mean you’re gonna tell us what you
heard? :

OSCAR: Yes.

PROSECUTOR: Does that mean you’re gonna tell us things
that you don’t know?

OSCAR: Urn, yes. |
PROSECUTOR: You’re gonna tell us things you don’t know?
OSCAR: Urn, I can’t -- I don’t -- could we please skip that one?

PROSECUTOR: Well, I'll repeat it for you. Are you gonna tell
us something if you don’t know the answer?

OSCAR: Uni, I don’t know this one.

PROSECUTOR: Well, if I ask you if I ask you something you
don’t know, are you gonna tell me that you don’t know it or are
you gonna tell me something different?

PROSECUTOR: Are you gonna tell me anything you don’t
know?

OSCAR: I--1don’t know.

PROSECUTOR: Okay. ‘When I ask you if you’re gonna tell me
the truth, I’'m gonna ask you well, let me give you an example;
okay?

OSCAR: All right.

PROSECUTOR Okay. IfI told you that Detective Kroutil right
here -- '
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OSCAR: IIm-hmm,

PROSECUTOR: --if] told you that he had a dog on his head,
would that be the truth?

OSCAR: No.

PROSECUTOR: Okay. IfI told you that this is a cup, would
that be the truth?

OSCAR: Yes.
PROSECUTOR: Okay. Now, if I ask you -- if I ask you how

many fingers I’m pointing behind me, do you know that as
you’re sitting there?

OSCAR: No.

PROSECUTOR: So you’re not gonna tell me, are you?
OSCAR: (Witness shakes head.)

(34 RT 7475-7478.)

Oscar then testified that when he livevd in California, he lived with his
mother, sister, and brother Victor. (34 RT 7479-7480.) The night his
mother died, Oscar was in her room when he woke up to the sound of
shooting. (34 RT 7483-7484.) Oscar saw a gun and saw “Juan” in his
mother’s room, but does not remember everything about it. (34 RT 7484-
7485.) He remembered seeing the “rest of the guys” in hié mother’s room
(34 RT 7489), his mother dead in her bedroom (34 RT 7482-7483), and his
sister dead in a different room. (34 RT 7481-7482, 7487.) Oscar identified
Sanchez as “Juan.” (34 RT 7490-7491.)

After Oscar left his house, he went to his aunt’s house nearby. (34 RT

7486-7488.) He laid down for a while in somebody’s bed before talking to
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the police. (34 RT 7488-7489.) He could not remember what he told the
police. (34 RT 7486, 7489-7490.)

On cross examination, Oscar testified that he talked about the case
with his counéelor and that sometimé:s he forgot “Juan’s” name, but his
counselor helped him remember. (34 RT 7492-7493.) Oscar was positive
that Sanchez was the man in his mother’s room, and that Victor was not in
his mother’s room when she died. (34 RT 7519, 7574.) He did not
remember the names “Michael,” “Big Man,” or “Domingo.” (34 RT 7523-
7524, 7548.) He also did not remember a man with long hair or seeing
“Michael” run away. (34 RT 7535.) He did remember telling someone that
“Big Man” ran into the backyard, but was not éure if that really happened.
(34 RT 7549.) Oscar also did not know what a “wisp” was. (34 RT 7550-
7551.) He did remember a man bringing him ice cream in “a little cup,”
and he ate it in front of his house, but did not remember when this
happened. (34 RT 7565-7566, 7571.)

" Later in cross‘ examination, Oscar testified that he remembereﬁl seeing
“guys” run through the front door after he‘ found his mother. (34 RT 7587.)
He did not remémber their names or if they got into a car. (34 RT 7588.)
He did remember hearing people talk in his mother’s room, but did not
know who they were or what they said. (34 RT 7595-7596.) Oscar thought
he saw a total of three or four men, all cafrying guns. (34 RT 7598-7602.)

Each man also had a knife in his pocket. (34 RT 7603.)
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Oscar’s mother and sister were having a party the night that they died,
and a lot of people were at his house. The people were drinking beer and
they left late when the party ended. (34 RT 7558, 7564-7565.) His mother
and sister had an argument before they died, and they “kind of pushed”
‘each other. (34 RT 7558, 7561-7562.) Oscar did not remember being
choked or tied up that night. (34 RT 7571.) After Oscar saw his mother
dead, he left the house through the front door and ran to his aunt’s house.
He did not ren;ember if anyone chasgd him. (34 RT 7586-7587.) After
going to his aunt’s house, he did not remember if he saw or heafd .people
talking about what had happened before he talked to police. He tesfiﬁed
that he wanted to “get this over with,” and the court soon adjourned (34 RT .
7552)

Following a nearly day-long break, Oscar took the stand again and
‘testified that when he woke up he first saw a gun and “Big Man,” who had
a beard. (35 RT 7674-7676.) When he saw his mother, she was walking
towards the telephone and tried to pick it up. (35 RT 7677.) Four men with
guns were in her room, one was “Big Man” and another was “Michael.”
Oscar was laying in the bed at the time and got out of bed once the men
left. (35 RT 7678-7679.) While the men were in the room, Oscar was
hiding under the covers and peaking out to see what they were doirig. He
did not want to jump out from under the covers. ‘Once he was out of the

bed, he saw his mother and then his sister. (35 RT 7679-7680.) He then
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ran to Victor’s room, but Victor wa;s not there, so he ran to his aunt’s house.
(35 RT 7680, 7685.)

The men chased Oscar, and two of them grabbed his arm. Oscar took
their hands off of him and ran under the covers. The men did not follow -
him. (35 RT 7688-7689.) He did not hit them in the stomach. (35 RT
7689-7690.) Oscar remembered telling the investigators that his mother
and sister were fighting the morning they died. He testified fhat while they
were fighting, the men came in and beat them and killed them. (35 RT
7699-7700.) The men were named “Big Guy,” “Michael,” and “Juan,” but
Oscar did not remember the fourth man’s name. (35 RT 7700-7701.)
“Michael” héd curly long hair. (35 RT 7694-7695.) Oscar then changed
his testimony and said that there were five men with five guns shoofing at
his mother and sister..' (35RT 7703-5704.)

4. Testimony at the third trial concefning Oscar’s
competency

a.  Oscar’s trial testimony '

At Sanchez’s third trial, Oscar was asked the following questibns:

PEOPLE: Do you know the difference between telling the trPth
and telling a lie?

OSCAR: Hm - -

" None of Oscar’s testimony at the section 402 hearing or Sanchez’s
first two trials were admitted into evidence, nor were his statements to the
prosecution’s investigators. |
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PEOPLE: Let’s put it this way. Let’s ask it in a different way.
[1] If1 said I was wearing a blue shirt, would that be the truth or
would that be a lie?

OSCAR: A lie.

PEOPLE: Okay. If1said I was wearing a tie with elephants on
it, would that be a truth or would that be [a] lie?

OSCAR: The truth.
(59 RT 11969.)

Oscar testified that he did not remember much of what happened the
day that his mother died. (59 RT 11978-11979; 60 RT 12194, 12208.) He
‘remembered his mother iying on the floor and his sister “kind of sitting.”
He touched his mother before going to his Aunt Rosa’s house. He saw
blood on the kitchen floor, but did not remember if he touched it. (59 RT
11983.) He thought he went to his aunt’s house and told her to see if his
mother was dead. Then his aunt went to his house before returning to her
own house. (59 RT 11984.)
Oscar remembered seeing-Sanchez at his mother’s house on the day
she died, but he did not remember where. (60~RT 12216-12218, 12222-
12224.) Sanchez had brought him ice cream, but he did not remember
| when. (60 RT 12219.) He saw Marcos Pena the night his mother died and
did not know if Pena was the same man as Sanchez. (Def. Exh. Q; 1 SCT
33-34; 60 RT 12229-12230.)
During a recess, defense counsel refreshed Oscar’s recollection with

many of his prior statements. (60 RT 121.87-12188.) Oscar did not
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remernber how many people were in his mother's room when she died, ot
what room he was in during the murders. (60 RT 12188-12189.) He did
not remember if he got hurt or if anyone grabbed him. (60 RT 12196-
12197.) He also did not remember if anyone named “Michael” was there or
if anybody was there with a weapon. (60 RT 12197.) Finally, Oscar did
not remember anybody being in the room with his mother when she die’d.
(60 RT 12206-12207.) When asked about his therapy sessions, Oscar said
that he did not see Newton that often anymore, and probably saw her every
two weeks. (60 RT 12195-12196.)

b. Oscar’s inconsistent statementé

Jose Hernandez is Oscar’s natural father. In late August, Oscar went
to live with Jose in Idaho. (66 RT 13486-13487.) Oscar told Jose that his
mother was going to come back for him and that his rﬁother talked to him.
(66 RT 13487-13488.) After two or three weeks of living with Jose, Jose
aSked Oscar what had happened at his mother’s house. Oscar told him that

he saw three people in his mother’s house the night she died. (66 RT

- 13488-13489.) He said that “Juan” and “Marcos” or “Michael” weré in the

house. (66 RT 13491.) Oscar said that he knew the person and that he had
a beard. Jose and Oscar had trouble communicating with each other
because Jose did not speak English and Oscar did not speak Spanish well.

(66 RT 13493-13494.)
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Oscar told Lola Ortiz that “Juan™ was in his house the night of the
murders with his mother’s mechanic and Lorena’s bé)yfriend, whorﬁ he
called “Big Man.” (70 RT 14275-14278.) Oscar also said that “Domingo”
was there. (70 RT 14289.)

¢.  Oscar’s therapy sessions

Wanda Newton testified that she is a licensed professional counsélor
 and treated Oscar from November 1997 until the time of testimony. (74 RT
14759-14761, 14765-14766.) At first, Oscar was “very frightened and
withdrawn” with Newton and had several bald spots from pulling out his
own hair. (74 RT 14761-14762.) Her goal for Oscar was to help him sort
through the recent losses in his life and “grow up with his memories.” (74
“RT 14763.) To do this, Newton and Oscar talked about Oscar’s history,
including his mother and sistef’s deaths. (74 RT 14765-14766.)

On March 3, 1998, Newton and Oscar} discussed Oscar’s mother’s |
death. (74 RT 14744.) Early in the session, Oscar told Newton that “Juan”
did not shoot his mother. Later in the session, Oscar looked under the
couch and said that he was “talking” to his mother. He said that his mother
wanted him to tell Newton that she was not shot. (74 RT 14775-14776.)

During another session, Oscar told Newton that he did not think
“Juan” shot his mother. He thought that she had cut herself with a knife,
and that she just bled and died. (74 RT 14804;14805.) He did say,

however, that “Juan” took the phone from his mother. (74 RT 14779-
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14780.) Newton and Oscar had an ongoing discussion about what was real
‘and talked about Oscar’s memories changing between sessions. Osca;
would frequently tell Newton that he did not remember things about his
mother’s deaih and would express confusion about his memories of the day

of the murders. (74 RT 14804-14805.)

d. Expert testimony

Dr. Susan Streeter is a psychologist specializing in childreri and
adolescient behavior. (71 RT 14334-14336.) Typically, a five-to-seven
year-old child has fluid thought processes that jump around more frequently
than an older child or aduit. Five-to-seven year-old children use their
imaginations more often and can easily confuse fantasy with reality. (71
RT 14345-14346.) However, once a child enters the eight-to-ten year
range, they tend to rely on their imaginations a lot less ahd are reality
oriented. (71 RT 14352.) Children of this age may “confabulate,” which is
to fill in the blanks of their understainding with information from their own
thoughis, environment, or events that occurred over the course of several
hours or days. (71 RT 14346, 14354.) They are also easily influences by
the adults around them. (71 RT 14346-14347.) |

Five-to-seven year olds sh(iuld be capable of remembering and
reporting what they see. However, if a child is impaired in some way, then

his or her cognitive ability may be affected. (71 RT 14347-14348.) To

assess cognitive ability Dr. Streeter looks at a child’s language processing
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skills and the extent to which a child imitates he or she has heard. A child
with impaired cognitive ability tends to parrot explanations he or she has
heard without the ability to analyze them and does not understand questions
with more than four words in thém. (71 RT 14348-14349.) Further, a child
in the five-to-seven age range does not have the ability to distinguish
between something they know from their memory and something they have
heard from another source. (71 RT 14349.)

If a child is able to report events, but later says he does not remember
them, it could be because the child is tired of talking about the subject, or
the child could have short or .long term memory problems. It could also
indicate that the child is confused about whether he even saw the events in
the ﬁfst place. (71 RT 14355-14356.)

B. The Trial Court Did Not Err By Allowing Oscar to

Testify, Because Oscar Demonstrated that He
~ Understood His Duty to Tell the Truth

Sanchez argues that the trial court erred by allowing Oscar to testify at
the third trial because Oscar was incapable of understanding his duty to tell .
the truth. (AOB 27-52.) To support this argument, Sanchez points to
Oscar’s testimony‘at the section 402 hearing, his testimony at all three
trials, and his inconsistent statements. (AOB 36-44.) The thrust of
Sanchez’s argument is that Oscar’s testimony Was 50 fantastical that he
clearly did not understand “that telling the truth also meant not repeating or

making up stories when he testified.” (AOB 46.)
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This argument fails. During the section 402 hearing and the voir dire
testimony at Sanchez’s trials, Oscar demonstrated that he knew he had a
duty to tell the truth. To the extent Oscar made inconsistent or fantastical
statements during his testimony, those statements were irrelevant when
considering whether he understood his duty to tell the truth while testifying.

1.  Applicable law

“Aé a general rule, every person, irrespective of age, is qualified to be.
a witness and no person is disqualified to testify to any matter.” (People v.
Dennis (1998) 17 Cal.4th 468, 524, citing § 700.) Pursuant to section 701,
subdivision (a), a person is disqualified to testiﬁ/ if hé is. inéapable of
expressing himself as to be understood or is incapable of understanding his
duty to tell the truth. Capacity to understand the duty of truthful testimony
s a preliminary fact to be determined exclusively by the court. (People v.
Anderson (2001) 25 Cal.4th 543, 573.) Thevburden of proof is on the party
who challenges a witness’s mental capacity to testify, and a trial court’s
determination on the matter will be upheld in the absence of a clear abuse
of discretion. (/bid.; see also People v. Mincey (1992) 2 Cal.4th 408, 444.)
Additionally, “[t]he challenging party must establish a witness’s
incompetency by a preponderance of the evidence.” (People v, Lewis
(2001) 26 Cal.4th 334, 360 (Le;wis).) In reviewing the question of a

~ witness’s competency, the reviewing court may examine the entire record
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made by the witness and is not restricted to voir dire examination. (Peuple
v. Smith (1958) 162 Cal.App.2d 66, 69.)

“Inconsistencies in testimony and a failure to remember aspects of the
subject of the testimony, however, do not disqualify a witness. They
present questions of credibility for resolution by the trier of fact” (People
v. Mincey, supra, 2 Cal.4th at pp. 444-445.) “A witness’s uncertainty about
his or her recollection of évents does not preclude admitting his or he;
testimony.;” (People v. Lewis, supra, 26 Cal.4th at pp. 356-357.)
“Conflicts and even testimony which is subject to justifiable suspicion do
not justify the reversal of a judgment, for it is the exclusive province of the
trial judge or jury to determine the cred‘ibility of a witness and the truth or
falsity of the facts upon which a determination depends.’” (/d. at p. 361,
quoting People v. Jones (1968) 268 Cal.App.2d 161, 165.) Thus, the test
fof competency is not whether the witness testified truthfully, but whether
the witness had the capacity to understand his duty to testify truthfully. (In
re Crystal J. (1990) 218 Cal.App.3d 596, 602.)

2.  Oscar’s multiple voir dire teStimony demonstrated
that he was aware of his duty to tell the truth

The questioning during the section 402 hearing and the voir dire
testimony at Sanchez’s trials demonstrated that Oscar understood and
appreciated that he had to tell the truth while sitting as a witness. During

the section 402 hearing, Oscar identified truths and lies when given
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examples by the People. Oscar also testified that the truth was “not telling
a lie,” and that he would only testify to things thatvhe saw and heard
himself. (4 RT 524, 527-528.) Oscar acknowledged that telling the truth as
a witness was “very important” and fhat he would get into trouble if he told
alie. (4 RT 526, 534.) Most importantly, Oscar stated that he knew when
he was not telling the truth. (4 RT 533.) Oscar also testified that he talked
about the meahing of truth with his counselor Newton and went to a
courtroom where a woman talked to him about the meaning of truth. (4 RT
530-532.) Oscar’s experience of learning the concept of truth, combined
with his testimony concerning the concept of truth, showed that he knew
that he had a duty to be truthful and not tell ligs or stories about what
occurred the night of his mother’s and sister’s deaths.

Further, the voir dire examinations at all of Sanchez trials supported
the trial court’s ruling at the third trial that Oscar was competent to testify.
At the first trial, when asked what his job was while sitting as a witness,
Oscar said that he would “tell.the truth.” (16 RT 3350.) He was not
prompted to answer in such a way nor was he asked a leading question. |
Oscar also identified a truth and a lie when given exarﬂples by the People.
(16 RT 3350-3351.) When asked questions by defense counsel, Oscar once
again identified a truth when given an example. (17 RT 3559.)

Oscar did have difficulty when asked further questions by defense |

counsel about the meaning of truth, however, the questions were misleading
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and confusing to a child of Oscar’s age. Defense counsel asked whether it
was a truth or a lie if somebody told him there was a ball outside. When
given the scenario thét a ball was actually outside, Oscar correctly
identified that the statement would be true. When given the scenario that
Oscar did not see the ball outside, Oscar responded that the statement
would then be a lie. Although counsel asked him to respond whether the
statement was a truth or a lie, she then went on to challenge him regarding
his capacity to perceive. Counsel asked questions pertaining to personal
knowledge, not truth as originally phrased. Although Oscar was confused,
he accurately stated that a truth Was something that he saw himself, (17 RT
3559-3560.) All of Oscar’s answers during voir dire at the first trial
showed he understood his duty to tell the truth.

At the second trial, Oscar again established that he was competent to
testify. The prosecutor asked him a seties of questions, and in responding,
Oscar established that he would tell the truth while testifying and that the

truth included the things he knew, saw, and heard. (34 RT 7675-7476.)
Oscar was confused about whether he could testify to things he did not
know, but when given an example, he demonstrated that he woﬁld not
testify to the things he did not have knowledge of himself. (34 RT 7477-

7478.) Given this uncontroverted testimony, Oscar established that he

knew what the truth meant and understood his duty to tell the truth while

testifying.

&
==
.;{1
3

83



At the third trial, Oscar again demonstrated that he understood his
duty to tell the truth by correctly identifying examples of a truth and lie
given to him by the People. (59 RT 1‘1969.) Defense counsel asked Oscar
if it would be a truth or a lie if somebody told him é.emething that
happened, and Oscar responded that “[s]Jometimes it’s a truth or a lie,” but
he could not articulate why. (59 RT 11971-11972.) Given Oscar’s
testimony and his response to defense counsel’s questions, he showed that
he understood he was required to tell the truth and that he knew what it
meant to tell the truth. Oscar’s slight confusion about why statements of
others are sometimes truths and sometimes lies did not diminish the fact
that he possess'ed the basic knowledge of the meaning of truth and knew
when he himself was telling the truth.

The extensive voir dire regarding Oscar’s competence during the
section 402 hearing and Sanchez’s three trials established that he
| understood the difference between truth and falsehood and appreciated his
duty to tell the truth while sitting as a witness. Oscar’s ability to accurately
state his duty as a witness and identify that duty by recognizing eXﬁmples
of truths and lies showed that he met the requirements of section 701.
Therefore, the trial court did not abuse its discretion in determining Oscar

was competent to testify.
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3. Testimony from other witnesses regarding Oscar’s
character for truthfulness also demonstrated that
he understood his duty to tell the truth

In addition to Oscar’s own testimony, the testimony of other witnesses
at the section 402 hearing confirmed thaf Oscar could distinguish between
the truth and a story when relating events when truthfulness was required.
Andrea Culver, Oscar’s kindergarten teacher at the time of his mother’s
déath, found Oscar to be a truthful person in their interactions. In Culver’s
experience, Oscar was always able to recall events and communicate them
accurately and truthfully. (4 RT 579-581.)

Additionally, Oscar’s therapist Wanda Newton found him to be
truthful. Newton testified that, although Oscar fantasized and made up
stories, he did so knowing that the stories were not true. (5 RT 974.) Oscar
often made up stories because it was a fun thing to do or to avoid a
particular conversation: (5 RT 978-979, 1005-1007.) Newton believed that
Oscar purposefully lied to her on occasion because Oscar looked “pleased
with himself” when Newton was confused about something Oscar told her.
Thus, Oscar was aware when he related stories that were not true. (5 RT
979.)

Newton was with Oscar when he visited the courtroom in Idaho where
Denise Himes talked to him about the concepts of truth and lies, as well as

other concepts relating to a witness’s duty to testify. Newton observed

85



Oscar go over examples with Himes about the difference between a truth
and lie and thought that he did well with the concepts. (6 RT 1130-113 1.)
Early in his therapy, Oscar did state that he thought his mother had cut
herself and had not been shot. ‘(6 RT 1002-1003, 1114-1115.) Newton
attributed this statement to Oscar’s lack of comfort with the topic of
conversation. (5 RT 980.) Oscar had not made up stories in the recent past.
(5RT 1005-1007.) | |
Both Culver’s and Newton’s testimony concerning Oscar’s character
- for truthfulness showed that he was generally truthful and knew when he
was telling a lie or making up a story. In fact, the only person who testified
that Oscar did not know the difference between a truth and a lie was Dr.
Streeter, who never interviewed /Oécar herself and based hef opinion solely
on Oscar’s statements to the police and during counseling sessions she was
not present for. (4 RT 545-546.) Further, Dr. Streeter analyzed Oscar’s
competence using the psychologicai definition of competency, which
included the ability to understand and process the information being
presented and to “accurately represent reality.” (4 RT 546.) This is
different than the legal definition of competence, which mandates only that
a witness be able to communicate and understand the duty to tell the truth
while testifying. (§ 701; Peoplq v. Dennis, supra, 17 Cal.4th at p, 525.)

Also, Dr. Streeter believed that Oscar did not know the meaning of

truth, because he appeared confused and was hesitant when answering
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questions about the concept of truth. Oscar could also not define truth
without concrete examples. (4 RT 552-553) This testimony ignored the
fact that Oscar did define truth as “not telling a lie” (4 RT 527) and testified
that the tfuth was “not a lie” (4 RT 531). Further, Oscar’s hesitancy in
answering questions anq his confused appearance did not negate his
subvstantive answer concerning his understanding of his duty as a witness.
Oscar was seven years old at the time of testimony and was in an unfamiliar
| environment, away from his home and familiar surroundings. (4 RT 523.)
He was also testifying about a traumatic event in his life in front of people
he had never met. His hesitancy and confusion were reasonably attributed
to many sources, not limited to the intellectual discussion on the meaning
of truth he was subject to. Taken as a whole, Oscar’s testimony showed
that he knew he had a duty to tell the tﬁth.

4. Oscar’s testimony at the third trial demonstrated
that he understood his duty to be truthful

Oscar’s testimony at the third trial further showed that he understood
his duty to tell the truth. Oscar testified on October 4 and 5, 1999, nearly
two years after his mother and sister were murdered. (59 RT 11966; 60 RT
12137.) He stated that he did not remember much about the night of their
deaths and ’then responded to a number of questions by stating that he did

not remember. (59 RT 11978-11979; 60 RT 12187, 12194, 12197, 12206-

12208.)
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Oscar’s descriptions of the events he did remember: lloweve;,
included details, "‘unlikely to be known by a person not present, that were
corroborated by independent evidence.” (People v. Anderson, supra, 2‘5
Cal.4th at p. 574.) Oscar testified that he saw his mother lying on the floor
(59 RT 11983; 62 RT 12515, 12522; 63 RT 13010), and his sister was
“kind of sitting” (55 RT 11181-A; 59 RT 11983; 62 RT 12516). He also
testified that he saw blood on ‘the kitchen floor. (55 RT 11264-A; 58 RT
11862; 59 RT 11983.) Finally, Oscar said that he went to his aunt’s house
and they both went to his house, before ultimately returning to her house.
(59 RT 11984, 11979; 60 RT 12189; 62 RT 12513-12514, 12517-12518.)

There is no evidence that Oscar was delusional at Sanchez’s third
trial, and his admitted inability to remember what happened before going to
his aunt’s house did not mean he was not competent to be a witness. (See,
e.g., People v. Lewis, supra, 26 Cal.4th at p. 360.) Oscar’s entire testimony

-was lucid and responsive, and nothing in his testimony revealed an inability
to appreciate his obligation as a, witness to tell the truth, (People v. Cudjo
(1993) 6 Cal.4th 585, 622.)

S.  Oscar’s prior statements and testimony did not

provide a basis to exclude his testimony at the
third trial

Sanchez argues that Oscar’s testimony at the various trials and his
statements to the prosecution’s investigators showed he did not know the

difference between the truth and fantasy, but this argument is unavailing.
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(AOB 37.) Oscur's statements o the pruscculiuu’g investigators and during
his testimony at the first two trials did not mandate exclusion of his
testimony. While Oscar’s testimony and statements to the prosecution’s
investigators and other witnesses were at times inconsistent and contained
facts that may not have actually occurred, Oscar still demonstrated that he
knew his duty as a witness was to tell the truth.

People v. Lewis, supra, 26 Cal.4th at p. 361, demonstrates the proper
| inquiry into a witness’s competence, and that a witness is still competent to
testify despite testimony that includes instances of delusions and
confabﬁlations. In Lewis, the defendant produced evidence that the
prosecution’s “main witness” suffered from mental disorders, mild mental
retardation, and substance abuse, and made up information to fill in gaps in
his memory. (/d. at p. 349.) This Court noted that his testimony “may have
consisted of inconsistencies, incoherent responses, and possible
hallucinations, delusions and confabulations.” (/d. at p. 357.) Still, this
Court concluded that he was competent. to testify, stating:

Mere difficulty in understanding a witness, however, does

not disqualify that witness under ... section 701, subdivision (a).

To the extent defendant contends [the witness’s] responses were

unbelievable-including his testimony that he ‘heard’ blood and

knew how money ‘sounds’ — this was an issue of credibility for

the jury and not relevant to the issue of [the witness’s]
competency.

(d. at'p. 361, italics added; see also People v. Mincey, supra, 2 Cal.4th at

p. 444 [“Inconsistencies in testimony and a failure to remember aspects of
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the subject of the testimony” do not disqualify a witness from testifying];
People v. Burton (1961) 55 Cal.2d 328, 342 [seven-year-old witness was
cdmpetent to testify despite numerous failures to remember and apparent
“coaching” of answers].)

The Lewis opinion is notable because this Court did not enter into a
statement-by-statement credibility analysis to prove that the witness was
competent to testify, as Sanchez curfently does. In Lewis, this Court held
that the witness understood his duty to tell the truth and could
communicate, and it explained that the trier of fact could consider any
inconsistencies, including confabulations and delusions, in détermining the
witness’s credibility. (Lewis, supra, 26 Cal.4th at pp. 360-361.)

In arguing that O§car’s statements demonstrate his incompetence to
testify because they included inconsistencies and fantastical accounts of the
murders, Sanchez appears to rely on People v Lyons (1992) 10 Cal.App.4th
837 (Lyons). (AOB 37, fn. 15.) But Lyons is not good authority, because it
is inconsistent with this Court’s holding in People v. Lewis.

| Lyons, cited in this Court’s decision »of Peo‘ble v. Anderson, supra, 25
Cal.4th at p. 574, held that a witness was incompetent to testify based
exclusively on the substance 6f the witness’s testimony. The court held
that the witness was so delusional, and her testimony so contradictory and
fantastic, that admitting it at trial was error. (Lyons, 10 Cal. App.4th at

p. 844 .) The witness’s testimony included claims that the defendant had
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sexually assaulted her in an imaginary third orifice and murdered two of het
husbands — the second by bldwing up the plane on which he was flying. At
the preliminary hearing, the witness thought that defendant’s father had
killed her first husband, and also admitted at a pretrial hearing that she was
not certain at that timc that the defendant had actually killed her second
husband. It Was also revealed that she suffered from multiple personality
disorder and the trial court had been unable to determine which of the
different personalities was testifying. (/d. at p. 843.)

Under this Court’s decision in Lewis, the Lyons court erred in
determining that the witness was incompetent, because it based its holding
on the subétancé of her testimony. As Lewis stated, the believability of ra
witness’s responses are “not relevant to the issue of [ ] competency.”
(Lewis, supra, 26 Cal.4th at p. 361, italics added.) Accordingly, the
appellate court should not have analyzed the credibility of the witness’s
statements to determine her competence.

This is further supported by People v. Gonzales (2012) 54 Cal.4th
1234 (Gonzales), where this Court emphasized that accuracy of a witness’s
recollections were not the focus of a competency analysis. In Gonzales,
this Court adopted the findings of the trial court, which limitgd its analysis
of the competence of a child witness to the witness’s “‘fundamental ability
to distinguish truth from fiction.”” (/d. at pp. 1264-1265.) Ata hearing on

the child’s competence, an expert testified that the child “was not incapable
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of understanding his duty to tell the trutil,” “bul that (here was a ‘significant /
probability’ that his memory of the events ... was ‘not necessarily
accurate,” due to [his] chaotic [ ] household and [his] stage of
development.” (/d. at p. 1264.) In ruling on the issue, the trial court noted
that the expert’s testimony was more relevant to the child witness’s
credibility, and testimony of other experts and the child’s therapist
confirmed that he copld distinguish between truth and falsehood and was
competent to testify. (Id. at pp. 1264-1265.)

Similarly in People v. Avila (2006) 38 Cal.4th 491, 589-590, a witness

‘who was obviously lying did not lack competence to testify. In Avila, it

was difficult to understand the witness “because his statements were so
contradictory from one moment to the next.” This Court held that
“contradictory testimony does not suffice to show incapacity to understand
the duty of truth.” (/d. at p. 589.) The trier of fact can evaluate these
matters, when appropriate and otherwise permissible, in resolving the

question of credibility. (People v. Mincey, supra, 2 Cal.4th at pp. 444-

\ 445.) Thus, respondent submits that Lyons was wrongly decided and does

not provide a framework for finding a witness incompetent to testify.

Under the reasoning of Lewis and Gonzales, Oscar’s prior statements
and testimony did not provide a basis to exclude his testimony at Sanchez’s
third trial. Oscar proved during multiple voir dire testimony and at the
section 402 hearing that he possessed the “fundamental ability to
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distinguish truth from fiction.” (People v. Gonzules, supra, 54 Cul.4th ut
p. 1264.) Oscar demonstrated that he knew the difference between a truth
- and a lie and appreciated his duty to tell the truth while testifying. (See
Arg. I, part B(2)-(4), ante.) To the extent Oscar’s prior t‘estimony and
statements “may have consisted of inconsistencies, incoherent responses,
and possible hallucinations, delusions and confabulations,” “this was an
issue of credibility for the jury and not relevant to the issue of [Oscar’s]
competency.” (People v. Lewis, supra, 26 Cal.4th at pp. 357, 361.) Thus,
the triai court did not abuse its discretion by allowing Oscar to testify.

C. The Purported Error Was Harmless

Sanchez claims that he was harmed by the admission of Oscar’s
testimony in two ways. First, Sanchez argues that he was harmed because
the jury did not have an accurate picture of Oscar’s credibility. According
to Sanchez, this was because of the trial court’s other rulings regarding
Oscar’s prior statements and identifications, and the extent to which
defense counsel could impeach Oscar and/or ha\}e an expeﬁ opine about his
credibility.'5 (AOB 50-52.) Sanchez argues that the admission of Oscar’s
testimony severely compromised his ability to cross-examine Oscar, thus
rendering the verdict unreliable. (AOB 52.) Second, Sanchez argues that a

more favorable outcome would have resulted if Oscar had been excluded

15 Sanchez and the People address the merits of these claims in
Arguments II through VI.
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from testifying and his prior statements left inadmissible. (AOB 52-58.)
The People disagree beca;lse Sanchez was given an adequate opportunity to
cross-examine Oscar and challenge his credibility. Further, regardless of
whether Oscar’s testimony and prior identifications of Sanchez were
properly admitted into evidence, ample evidence existed outside of Oscar’s
testimony and prior statements to find Sanchez guilty beyond a reasonable
and sentence him to death.
The erroneous admission of evidence does not require reversal unless
“the error or errors complained of resulted in a miscarriage of justice.”
(8 3>53,‘ subd. (b).) A miscarriage of justice océurs when “it is reasonably
“probable that a result more favorable fo the appealing party would have
been _reached in the absence of the error.” (People v. Watson (1956) 46
Cal.2d 818, 836.) The admission of evidence in violation of state law
violates the federal right to due process if the error “rendered the
defendant’s trial fundamentally unfair.” (People v. Merriman (2014) 60
Cal.4th 1, 70.) Evidentiary error giving rise to a constitutional violation is
subject to review under the harmless error standard set forth in Chapman v.
California (1967) 386 U.S. 18. Under that standard, an error does not
constitute grounds for reversal if it is harmless beyond a reasonable doubt.

(Id. at p. 24.)
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1.  Sanchez had a sufficient opportunity (v eruss-
examine Oscar

Sanchez was not denied an opportunity to cross-examine Oscar and
present to the jury an accurate view of his credibility. The evidence
admitted regarding Oscar were his statements to the police on the day of his
mother’s murders and his testimony at trial. Oscar trial testimony' included
the events he remembered from the day his mother died, including seeing
her and his sister layihg on the floor in their respective rooms and blood on
the walls. (59 RT 11983.) Oscar also described retrieving his aunt,
returning to his house, and ultimately going back to his aunt’s house. (59
RT 11984.) Oscar also described the environment 'at his aunt’s house,
including the people he talked to and conversations he overheard. (59 RT
11984-11988, 12028.) Oscar also testified about his therapy sessions with
Wandé Newton. (60 RT 12195-12196.) Finally, Oscar idenﬁﬁed Sanchez
and Marcos Pena as being at his mother’s house the day she died. (60 RT
12216-12219, 12222-12224, 12227-12229.)

Given Oscar’s reéollection of the events of his mother’s death,
Sanchez was able to adequately cross-examine him regarding the
stétements he made to police on the day his mother died and whether those
statements had been confaminated by Oscar’s interactions with other
people. Defense counsel questioned Oscar about his interactions with

people at his aunt’s house, including his brother Victor. (59 RT 11985-
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11988.) Counsel also elicited testimony from other witncsses who had
been at Rosa’s house on the morning of the murders to show fhe number of
people present at the house and the content of the conversations going on
around Oscar. (65 RT 13344; 68 RT 13949; 69 RT 14124-14125.) This
evidence allowed the jury to consider all possible influences on Oscar’s
perceptions at the time he made statements to the police on the morning of
the murders. The jurors also heard about the traumatic event Oscar had
experienced, as well as evidence relevant 'to his state of mind immediately
following the murders. (61 RT 12368; 64 RT 13207-13208.) They also
héard evidence regarding every statement Oscar made to police on the day
of the murders. (61 RT 12366-12368; 64 RT 13205, 13221, 13225.) This
included Oscar’s noon interview with Sergeant Dempsie, where he
elaborated on his prior statements, but also said fhings that could not be
corroborated by the evidence. (13 CT 3514-3522; 64 RT 13235.)
Sanchez called Dr. Streeter to testify about the ability of a child
Oscar’s age to perceive events around him and recall those perceptions
accurately. (71 RT 14345-14357.) In Dr. Streeter’s opinion, credi?ility
and reliability of lperceptions related by a child Oscar’s age is best
determined by looking at what the child .séid and determining whether it
makes sense within an adult’s reality. (71 RT 14348-14349, 14377.) The
factors elaborated by Dr. Streeter, along with the testimony regarding

possible contamination and influences on Oscar’s perceptions, gave the jury
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ample evidence to evaluate the credibility of the statements Oscar’s made to
police on the day his mother died.
- Sanchez also received an adequate opportunity to cross-examine

Oscar regarding the credibility of his trial testimony. Defense counsel

cross-examined Oscar about his testimony placing Sanchez in his mother’s

room the day that she died by presenting him with a picture of Marcos Pena
and asking whether he too was in Oscar’s mother’s room. In responding to
this cross-examination, Oscar testiﬁéd that Marcos Pena was at his home
the day his mother died and that he did not know if Sanchez and Pena were
the same person. (Déf. Exh. Q; 1 SCT 33-34; 60 RT 12229-12230.)
Defense counsel also questioned Oscar about his therapy sessions with
Wanda Newton and the general topics they would talk about, including
specific things they would say regafding Sanchez and the murders. (60 RT
12195-12196.) Defense counsel also questioned Newton about her sessions
~ with Oscar and inquired whether there was a risk that Oscar adopted
Newton’s version of events surrounding his rhother’s murder. (74 RT
14759-14778.) Finally, Jose Hemandéz and Lola Ortiz testified about
statements Oscar made, in which he said that other men were in his
mother’s room with Juan when she died. (66 RT 13489, 13491; 70 RT
1427 5-14278, 14289.) This evidence, combined with Dr. Streeter’s
testimony, gave the jury amiale evidence to accurately judge Oscar’s

credibility while testifying.
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In sum, there was abundant evidence allowing the jury to evaluate the
credibility of Oscar’s statements. For example, the jury could evaluate
Oscar’s statements by comparing their content to the evidence found at the
scene of the crime, to the environment Oscar was in before making
statements, and to the statements he made later that day. In making this
evaluation, th¢ jury could also consider evidence regarding the general
development and reliability of children Oscar’s age. Likewisg, the jury
could compare Oscar’s testimony to his prior statements to police, as well
as to Jose Hernandez and Ortiz. The jury could consider evidence
regarding Oscar’s therapy sessions, and other statements he made at the
time of testimony when evaluating his credibility. In short, there was
abundant evidence bearing on the credibility of Oscar’s statements both in
and outside of trial. Thus, Sanchez was given an adequate opportunity to
cross-examine Oscar and present an accurate picture of his credibility.

2. Ample evidence apart from Oscar’s statements
and testimony, demonstrated Sanchez’s guilt

Additionally, ample eVidence existed outside of Oscar’s testimony
and prior identifications to convict Sanchez. The strongest piece of
evidence proving Sanchez’s guilt was his own confession to the crimes. (In
re Cox (2003) 30 Cal.4th 974, 1032 [“as the United States Supreme Court
has récognized, evidence of a confession has ... a ‘profound impact on the

jury’”].) In his confession, Sanchez admitted killing both Ermanda and
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Lorena belore leeing Ermanda’s home and disposing of the murder
weapon in a field. (13 C‘T 3527-3528, 3532-3533, 3536-3537.)

Sanchez specifically confessed that he killed Ermanda because she
owed him money. (13 CT 3528-3530.) This statement was corroborated
by witnesses who saw Sanchez arguing with Ermanda in her front yard in
the weeks before the murders. (57 RT 11689-11691, 11740, 11750; 62 RT
12676, 12668-12669.) Myrna Feliciano saw them together, with Ermanda
looking agitated, in Ermanda’s garage four hours before the murders. (56
| RT 11558-11561, 11563, 11586; 65 RT 13290.) Sanchez was also seen
driving by Ermanda’s housé “real, real slow” two nights before the
murders. (56 RT 11550, 11555-11557, 11582.) He was also seen waiting
outside Ermanda’s house days before the murders, and he looked as though
he was waiting for her to return home. (65 RT 13311-13313, 13316-13319,
13323-13324.)

The evidence showed Sanchez for the man he confessed to be — a man
who was angry at a person who owed him money. Sanchez was seen
arguing with Ermanda multiple times, driving by her home to see if she was.
there, and waiting for her to get home. These are the actions of a man who
wants to getl into contact with a particular person and is angry with that
person. These actions corroborate Sanchez’s confessioh, in which he

claimed to have been angry at Ermanda because she owed him money.
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The ef/idencc also revealed that a nine-millimeter handgun was used
to kill Eﬁnanda and Lorena. (55 RT 11205-A; 58 RT 11828-11829.)
Although Sanchez claimcd to have used a .22-caliber gun, he also admitted
to being unfamiliar with weapons. (13 CT 3538.) A reasonable inference
from this evidence supports a finding that Sanchez did not know what type
of weapon he possessed while killing Ermanda and Lorena. Moreover,
other evidence showed that he in fact possessed a nine-millimeter handgun.
For example, a week before the murders, Raul Madrid returned a nine-
millimeter handgun to Sanchez, thus placing a gun matching the murder
weapon in Sanchez’s possession. (57 RT 11795-11797, 11808; 62 RT
12605-12606, 12612-12613.) Prior to the murders, including the day
before, Sanchez claimed to have owned a gun. (57 RT 11660, 11668; 62
RT 12646.) Although the murder weapon Sanchez claimed to have
disposed of in a field was never found, Sanchez did not own or possess any
gun after the murders, let alone the one he claimed to have owned the day
before. (55 RT 11386-A.)

The evidence also showed that Sanchez had owned two knives — one
large, and one small - and that he was only in possession of the large knife
after the murders. (55 RT 11377-A; 56 RT 11494-11496, 11510-11512.)
A small knife, most likely made by the same manufacturer as Sanchez’s
large knife, was found near Lorena’s body. (63 RT 12863-12864.)

| Sanchez was never able to account for the knife that was from his home.
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Thus, again something Sanchez claimed to have owned before the murders
was not in his possession after having been used to commit the murders.

Sanchez’s confession was again corroborated by testimony that he
was presenf in the town of Porterville and near Ermanda’s house at the tirﬂe
of the murders. Sanchez went to Hector Hernandez’s house around the
time of the murders, disproving Sanchez’s alibi that he was asleep in bed
with his wife. Hector told a friend that Sanchez was at his house at 5:00
a.m., half an hour before the murders. (55 RT 11350-A, 11355-A.)
Sanchez was suppose to give Hector a ride to work by picking him up at
6:00 a.m. (55 RT 11316-A-11317-A.) However, Hector called his brother
for a ride té work at 5:30 a.m. (55 RT 11318-A-11319-A), thus supporting
an inference that Sanchez was in fact at Hector’s house at 5:00 a.m. and
communicated that he would not be able to give Hector a ride to work. |
Hector lived two minutes and thirty seconds from Ermanda’s home (60 RT
12242-12243), making it possible for Sanchez to have told Hector at 5:00
a.m. that he could not take him to work and then go to Ermanda’s house,
where he killed her and Lorena around 5:30 a.m.

Sanchez argues that his confession held little, if any, probative value.
(AOB 55.) But again, a confession is powerful evidence providing
“persuasive evidence of a defendant’s guilt.” (People v Cahill (1993) 5
Cal.4th 478, 503.). Further, as discussed above, Sanchez’s guilt was

supported by other evidence elicited at trial in addition to the confession he
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supplied two days afler the murders. Sanchez's confession, as the |
pfosecution argued Moughout trial, was probative because it revealed
Sanchez’s process of telling the truth. Sanchez initially denied killing
Ermanda and Lorena, jﬁst as he initially denied having been arrested (54
RT 11322-11325; 66 RT 13623); denied knowing about the knife (13 CT
3541, 3550-3552; 54 RT 11339-11341; 55 RT 11226-A-11228-A); and
denied having an affair-with Hector Hernandez (62 RT 12594-12595).
Each'time, Sanchez was confronted with his inconsistencies, after which he
slowly revealed the truth. Sanchez engaged in the same truth telling
process during his testimony by claiming to have been in tl;le United States
for 13 years, but after being confrénted, admitting to being in the country
for 20‘years,. (67 RT 13739.) As it pertains to the murders, Sanchez was
confronted with his inconsistencies, like the other examples found
throughout his confession and testimony, until he ultimately confessed to
the murders of Ermanda and Lorena. (13 CT 3528-3530; 54 RT 11328-
11329; 55 RT 11218-A-11219-A; 66 RT 13582.)

Overall, the record reflects that the jury rejected Sanchez’s trial
testimony becausé it was not cfedible. Further, the evidence showed that
Sanchez was angry at Ermanda because she owed him money, and that he
had fought with her multiple times, including four hours before the
murders. (13 CT 3528-3530; 56 RT 11558-11561, 11586; 57 RT 11689-

11691, 11740; 62 RT 12668-12669; 65 RT 13290.) Sanchez owned a knife
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similar (o the knile found with Lorena, butl had purportedly lost it and was
not in possession of it after the murders. (54 RT 11339-11341; 55 RT
11227-A-11228-A.) Sanchez also owned a gun, which was most likely a
nine-millimeter handgun returned to him after leaving it behind in a truck a
week before the murders. (57 RT 11795-1 1797, 11808; 62 RT 12605-
12606, 12612-12613.) Sanchez confessed to using a gun to kill Ermanda
and Lorena and disposed of it in a field. (13 CT 3536-3538.) The gun was
never found, however, Sanchez was no longer in possession of the gun he
claimed to have owned the day before the murders. (55 RT 11282-A,
11292-A, 1'1386-A.) Finally Sahchez was seen in Porterville, near
Ermanda’s house; around the time of the murders. (55 RT 11350-A,

| 11355-A; 60 RT 12242-12243.) Accordingly, any error resulting from the
admission 'of Oscar’s testimony was harmless because of the weight of the

evidence proving Sanchez’s guilt.

II. THE TRIAL COURT PROPERLY FOUND THAT OSCAR HAD A
PRESENT RECOLLECTION OF THE EVENTS HE TESTIFIED
ABOUT BECAUSE HE DEMONSTRATED THAT HE HAD THE

_ ABILITY TO PERCEIVE AND RECOLLECT

In addition to arguing that Oscar lacked the competence to testify,
Sanchez also argues thét Oscar lacked the capacity to testify because he
lacked the “requisite present recollec;tion based on personal knowledge.”
(AOB 59.) Respondent disagrees. The trial court did not err by allowing

Oscar to testify to the events he saw and heard the day of his mother’s and
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sister’s deaths, because a jury could reasonably find that he was in a
position to perceive the events at issue and was capable of recollecting

those events at trial.

A. Background's

1.  Inlimine motion challenging Oscar’s capacity to
testify

On December 28, 1998, Sahchez filed a motion in limine to preclude
Oséar from testifying because he lacked capacity. Specifically, SaPchez
argued that Oscar did not have personal knowledge of the events he would
be testifying about. (4 CT 1041.) According to Sanchez, Oscar’s
testimony was tainted by suggestive and improper interviews, which
contaminated his personal knowledge of the event. (4 CT 1044, 1048.)
The People opposed Sanchez’s motion, arguing that Oscar’s interviews
were neither coerced nor suggestive and thét Oscar provided information
n¢ otticers. (4 CT 1100-1103.) The trial court held a section
402 hearing ovér the course of several days to determine Oscar’s personal
knoWledge of the events he would be testifying about. (5 CT 1163, 1165,

1167, 1169.)

6 The trial court held a single section 402 hearing concerning both
Oscar’s competency and his capacity to testify. This section contains
relevant testimony regarding Oscar’s personal knowledge; however, should
be read in conjunction with Argument I, part A. :
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a.  Oscar's testimony at the 402 hearing

Oscar testified mostly about his ability to distinguish truth from lies,
as described in depth in Argument I, part A. However, on Cross |
examination, Oscar also testified that he would only testifsf to things he saw
and heard himself, but stated that he did not remember what he saw or
heard. (4 RT 527-529.)

b.  Dr. Streeter’s testimony concerning Oscar’s
personal knowledge '

When reviewing notes of Oscar’s therapy sessions written by his
therapist Wanda Newton, Dr. Streeter became concerned about Oscar’s
changing recollections and Newton’s responses. (4 RT 556-557, 563.) in |
Dr. Streeter’s opinion, Newton deviated from a neutral stance by suggesting
to Oscar versions of events she believed true when Oscar described a
memory different than what Newton thought actually occurred. (4 RT 559-
560, 567-569.) For example, in a March 3, 1998 note, Newton stated she
believed one version of events over another and noted that Oscar could not
admit he changed his memory. (4 RT 559-561.) In another note from
March 24, 1998, Newton stated she talked to Oscar about the importance of
telling the truth when he said his mother cut herself with a knife. (4RT
561-562.) In a March 31, 1998 note, Newton said she .talked to Oscar about
the importance of accurate memories after he said that Juan killed his

mother with a gun, and asked him why he was afraid of “Juan” when there
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was no indication he was actually afraid. (4 RT 563-564, 569-570, 584-
586.) Dr. Streeter was also concerned with a note reflecting Newton’s talk
with Oscar about good and bad touching when there was no indication that
Oscar had ever been touched inappropriately. (4 RT 587-590.) F inally,
Newton provided Oscar with the names of his sister and “Juan” when Oscar
could not remember them. (4 RT 593-595.)

In Dr. Streeter’s opinion, a lack of neutrality risked solidifying
inaccurate information in a child’s mind. (4 RT 560-562.) When a
therapist loses neutrality, a child will respond in ways he or she knows are
acceptable or pleasing to the therapist, thus shaping the child’s behavior
and what they may say in the future. (4 RT 567-569.) Dr. Streeter believed
that Oscar was reinforced with an acceptable version of the truth, which
included Sanchez as ths person who killed his mother and sister. (4 RT
560-561.)

Dr. Streeter also believed that Oscar confabulated his memories,
meaning he filled in the gaps of his memories with information he did not
see or hear himself. (4 RT 625.) Dr. Streeter believed that Oscar overheard
Rosa Chandi’s 911 call, and may have overheard interviews between Rosa,

| Michael, or Orosco and the police, because there was no indication in the
reports that they were interviewed in a room separate from Oscar. (4RT

631-634.) She noted that Oscar was not able to supply the name of the man

who had brought him ice cream, but then identified a picture of Sanchez as
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“Juan™ after Victor had arrived and supplied officers with the name. Dr,
Streeter opined that Oscar’s memory had been contaminated by an
interaction with Victor. (4 RT 641-644.)

¢.  Wanda Newton’s testimony concerning
Oscar’s personal knowledge

Prior to meeting Oscar, Newton knew little about Oscar’s past. A
school psychologist had told Newton that Oscar recently moved to Idaho to
live with a father he had ne\v/er known and a step-mother who was
suspected of abusing him. The‘ psychologist also told her that Oscar was
present when his mother and sister were killed. (5‘ RT 955.) Newton knew
that Oscar’s mother and sister died at the same time “and [the deaths] were
the result of a shooting and that Oscar was in the home [when it
happened].” (5 RT 972; 6 RT 1051-1052.) When Newton started treating
Oscar, he was in the process of being adopted by the Fennel family. (6 RT
1008.) Newton believed it important for Oscar to have a ;cklear and accurate
memory of his mother’s and sister’s deafhs because, in Newton’s
experience, adopted children transition better when they had information
about their past. (5 RT 962-964.)

IFrom the start of Oscar’s therapy, he was inconsistent in the memories
he related to Newton. Newton believed it was because Oscar was scared
and uncomfortable with the topic of his mother’s and sister’s deaths. (5 RT

974.) The set of facts Newton eventually tried to focus Oscar on were facts
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he related in a manner that seemed very honest. (6 RT 1052-1053.)
Newton once told Oscar that she believed a previous version of his
memories, instead of the version he was currently telling her. She also
challenged him onvce when he related facts of the murders she thought
incorrect or that he had not related to her before. However, she did not
consistently tell him that she believed one story over another. (6 RT 1053;
1054.) |

- Oscar’s statements changed when relating the events of his mother’s
murder. During their January 27, 1998 session, Oscar told Newton that |
“Juan” did not shoot his mother and sister, only that his mother bled from
the chest and died. (6 RT 1112-1114.) He said that “Juan” was in his
mother’s room and took the phorie from her before she fell to the ground.
(6 RT 1114-1115.) At the nextsession, Oscar told Newton more about
what happened that night. Oscar said that when he saw his sister, he knew
she was dead. He then redirected the conversation and said that he woke up
and heard “Juan” fighting with his mother and sister, and that “Juan” had a
gun. He then saw his sister laying on the floor and saw blood on her face
. and neck, and it made him feel sad and scared. (6 RT 999.) On March 3,
1998, Oscar said.it was not scary for him to talk about the night his mother
died because “Juan” did not shoot his mother. Oscar “talked” to his mother
under the couch and told Newton that his “mom said she didn’t get shot.”

(6 RT 1003.)
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During a March 24, 1998 session, Newton talked to Oscar about the
difference between a truth and a lie and why it was important for him to
remember accurately everything that happened to him. (6 RT 1011-1012.)
A week latér, Newton asked 6scar why his stories about the night his
mother died changed. Oscar responded that it was a sad night for him to
remember and “because he’s scared that Juan will kill him, too; scared of
dying and bleeding that night and still is.” (6 RT 1012-1013.)

On June 2, 1998, Oscar’s adoptive mother, Nancy Fennell, told
.Newton that a lot of Oscar’s conversations had sexual overtones. (6 RT
1022-1023.) For example, Oscar asked a family friend if that friend could
help him (Oscar) become gay, and he also asked Fennell and Fennell’s 20-
year-old daughter whep they would start breastfeeding him. (6 RT 1022-
1024.) On June 16, 1998, Oscar made two comments aboutlJuan trying to
| touch him, but Was not specific about the type of touching; (6 RT 1025.)
Oscar made the comments when he and Newton were reading a book about
the different types of touching. A week later, Oscar again commented that
“Juan” possibly touched him. (6 RT 1026-1027.) Newton told Oscar that it
was okay that he did not remember, and when he did, they would talk about
it. On June 30, 1998, Oscar again said that he did not remember whether
“Juan” touched him. (6 RT 1028-1029.) Newton told Oscar that “maybe
the reason he doésn’t remember is because there’s nothing to remember,

and maybe he’ll remember something later and maybe actually already
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remembered but you’re not ready to talk about it, and you’ll let me know
when you are ready.” (6 RT 1029.) Out of the 48 sessions Newton and

Oscar had, Oscar brought up the topic of touching five time. (6 RT 1029.)

‘Newton brought up the concept of touching with all of her children

patients. She did this to educate them for the future. (5RT933))

d. Testimony regarding alleged contamination
of Oscar’s perceptions at Rosa Chandi’s
house

Rosa Chandi testified about her interactions with Oscar onthe

morning of the murders. She saw Oscar outside her home at approximately

5:30 a.m., when he told her that his mother and sister were bleeding. (6 RT
10;10-1041, 1049.) After going back to Oscar’s house, the two returned to
Rosa’s liouse, where Rosa calléd the police. (6 RT 1041-1043.) Before
placing the 911 call, Rosa’s daughter took Oscar to the back bedroom.

(6 RT 1042-1043, 1070-1071 .) The c’:ntire time Rosa was on the phone
Vwith the 911 operator, Oscar was in the bedroom. (6 RT 1064-106‘8, 1070-
1071.) While on the phone with the operator, Rosa only said that there had
been an “incident” at Lorena’s house. (6 RT 1043, 1061 .) Rosa did not
discuss what she had seen with anybody. (6 RT 1044, 1074.) Police
officers later came to Rosa’s house to conduct interviews. (6 RT 1076-
1077.) Oscar remained in the bedroom while an officer took Rosa’s
statement. (6 RT 1043-1044, 1077.) Oscar then came out of the bedroom,

so the officer could take his statement. (6 RT 1044-1045.)
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When Detective Lewis arrived al Rosa's house al approximately 6:20
on the morning of the murders, hé saw four or five people sitting in the
living room,-all of whom were at least 15 years old. (5§ RT 870,]874.)
Detective Lewis first intérviewed Rosa, followed by Michael, then Orosco,
and finally Oscar in the kitchen. (5 RT 870-871, 872, 875.) He did not
remember where Oscar was located during the previous interviews. (5 RT
870, 875.) Oscar told Detective Lewis that he saw a man in his mother’s
bedroom. (5 RT 876.) Oscar could not respond when asked to describe the
man. (5 RT 877-878.)

Sergeant Dempsie interviewed Oscar at 6:50 the same morning at
Rosa’s house. (6 RT 1193-1194.) When Sergeant Dempsie asked for
Oscar, somebody went to a back room and retrieved him. .Sergeant
Dempsie talked to Oscar in the living room after asking everyone to step
out of the room. (6 RT 1194.) Oscar told Sergeant Dempsie that he woke

| up to his sister screaming and the sound of firecrackers. (6 RT 1194-1195.)
" He then saw his mother run into the room, grab the phone, and then fall to
the floor (6 RT 1195-1196.) Oscar élso saw a man in the room with his
mother. 'i'he man had previously brought him ice cream and had a “wisp”

on his chin. (6 RT 1195.) After communicating fhis information, Oscar

could not continue talking. (6 RT 1243.)

Oscar’s brother, Victor Martinez, testified that when he got to Rosa’s

T
£
‘;L‘:;)n

house that morning, officers did not let him see Oscar because they were
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lalking Lo him. Sergeant Dempsie interviewed Victor outside the front door
immediately aﬂef interviewing Oscar. (4 RT 796-797, 804-806; 6 RT
1197.) Victor told him that “Juan” had brought Oscar ice cream the day
before and that “Juan” had a goatee. (5 RT 797-799; 6 RT 1197.) Victor
also said that “Juan” drove a yellow and white pick up truck and lived by
the drive-in theater. (6 RT 1198, 1271.) Victor then went inside of the
house and saw Oscar eating at the table. (5 RT 800-801.) He asked Oscar
what had happéned, and Oscar said that “the man who brought me ice
cream was in — was in the house.” (5 RT 803.) Oscar did not say anything
else, and Victor did not talk to Oscar about 2 man named “Juan” until later
the same day. (5 RT 803-804.)

Sergeant Dempsie requested that a family member take Oscar to the
police department for a more in-depth interview. (6 RT 1198.) Before
leaving the house, Sergeant Démpsie talked to a‘total of ten people besides
Victor and Oscar. He did not know where Oscar was located when he was
talking with these other people, but Oscar was outside the house when
Sergeant Dempsie left. (6 RT 1244-1245.) |

Victor’s father, Efrain Martihez, arrived at his sister Rosa’s house
sometime between 6:50 and 8:00 am. (SRT 7‘75.) There were a lot of
people in the front yard, and police officers were in the living room. (5 RT

778, 788.) The officers would not let Efrain see Oscar. Efrain did not see

Oscar the entire time he was at Rosa’s housé. (5 RT 784-785.) Efrain did
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talk with people, but not about who had murdered his daughter ot ex-wife.
(5 RT 788-789.)

Sergeant Kroutil interviewed Oscar at Rosa’s house at approximately
9:00 that morning. (6 RT 1167-1168.) He took Oscar to a bedroom to
show him a picture of Sanchez. (6 RT 1175-1176.) When Sergeant Kroutil
showed the picture, Oscar said that the picture was of “Juan.” (6 RT 1172,
1185.) When asked if he héd seen “Juan” lately, Oscar responded that he
saw “Juan” that morning while “my mommy was bleeding.” (6 RT 1 173;
1187-1188.) When asked if he was sure, Oscar “was very strong in his
belief that it was Juan.” (6 RT 1175.) Sergeant Kroutil believed that Oscar
got the name “Juan” from somebody else, possibly Victor. (6 RT 1173-
1174.) At the time Sergeant Kroutil encountered Oscar at Rosa’s house,
there were between 12 and 20 teenagers and adults there, both inside and |
outside, talking among themselves. (6 RT 1176-1178.)

e.  The trial court’s ruling

On February 18, 199,9, the parties argued the issue of Oscar’s personal
knowledge. (8 RT 1696-1720.) On February 19, 1999, the trial court |
issued a written ruling denying Sanchez motion. The court found that
Oscar perceived the events surrounding his mother’s murder and that he
could presently recollect them. The court was mindful of Sanchez’s

argument “relating to ‘contamination’, ‘shaping’, ‘confabulation’, ‘taint’
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and related matters,” however, the court left these matters to the jury for a
credibility determination. (5 CT 1197-1198.)

2.  Proceedings at the first triai regarding Oscar’s
personal knowledge

Oscar talked about his mother’s death with Newton. (16 RT 3404-

3405.) He had trouble remembering everything and was tired of people

- asking him questions. (16 RT 3407.) Oscar talked to Newton about the

things he could not remember, and sometimes she helped him remember
those things. (17 RT 3564.)! Prosecutor Baccone taught Oscar how to say
that he did n‘ot‘understand a question when he did not understand a
question. Oscar also talked about his testfmony with Baccone and
investigator Spencer the day before testifying. (16 RT 3406-3408.)

n the day of the mu;'ders, Os.car did not héar what his Aunt Rosa said
on the phone to the 911 operator. (16 RT 3452.) He heard pedple at Rosa’s
house talking about what had happened and Who might have kilied his
mother and sister. (16 RT 3455-3456.) Oscar also talked to Victor about
what had happened. (16 RT 3456.)

Defense counsel cross-examined Oscar as follows:

DEFENSE: ... IS the truth -- let me just give you another little
question here. Is a truth something you actually see?

OSCAR: Yes.

DEFENSE: Is the truth something that somebody else tells you
is true?

OSCAR: I don’t understand that question.
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DEFENSE: Okay. Well, say you heard — say your brother told
you something, like he told you that there was a ball outside;

okay?
OSCAR: Okay.

" DEFENSE: Now, would that be the truth if there was a ball
outside and he said there was one?

OSCAR: That would be the truth.

DEFENSE:. Okay. But what if you didn’t see the ball outside
and all he did was tell you there was one out there?

OSCAR: Um, that would be a lie.
DEFENSE: How do you know?

OSCAR: Wait, wait, wait. Um, I don’t understand that
question.

(17 RT 3559-3560.)

Oscar testified that his new mother, Nancy Fennell, did not help him
remember anything that happened at his mother’s house. (17 RT 3564.)
Fennell told Oscar that if he talked about Juan, he could go home; however,
Oscar did not just say what he thought the prosecutor wanted him to say so
he could leave. (17 RT 3633-3634.)

Baccone told Oscar where “Juan” was sitting and where to point.
However, Oscar “just knew” where to point and he knew Sanchez was in
his mother’s bedroom because he saw him there. (17 RT 3635.)

3. Proceedings at the second trial regarding Oscar’s
personal knowledge

At the second trial, the People asked the following questions

regarding Oscar’s personal knowledge of the events he would testify to:
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PROSECUTOR: .... When you say you’re gonna tell us the
truth, does that mean you’re gonna tell us what you know?

OSCAR: Yes.

PROSECUTOR: Does that mean you’re gonna tell us what you
- saw? '

OSCAR: Yes.

PROSECUTOR: Does that mean you’re gonna tell us what you ,
heard?

OSCAR: Yes.

PROSECUTOR: Does that mean you’re gonna tell us things
that you don’t know?

OSCAR: Um, yes.
PROSECUTOR: You’re gonna tell us things you don’t know?
OSCAR: Um, I can’t -- I don’t -- could we please skip that one?

PROSECUTOR: Well, I'll repeat it for you. Are you gonna tell
us something if you don’t know the answer?

OSCAR: Um, I don’t know this one.

PROSECUTOR: Okay. Now, if I ask you -- if I ask you how
many fingers I’'m pointing behind me, do you know that as
you’re sitting there?

OSCAR: No.
PROSECUTOR: So you’re not gonna tell me, are you?
OSCAR: (Witness shakes head.)

(34RT 7475-7478.)

On cross examination, Oscar testified that he talked about the case

with his counselor and sometimes he forgot “Juan’s” name, but his
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counselor helped him remember. (34 RT 7492-7493.) Oscar was positive
that Sanchez was the man he saw in his mother’s room the night she died.
(34 RT 7519.)

4. Proceedings at the third trial
a. Oscar’s testimony

At Sanchez’s third trial, the People asked the following questions
related to Oscar’s personal knowledge:

PROSECUTOR: Do you remember a day that you had your
mommy and your sister were killed in Porterville a long time
ago?

OSCAR: Um, not that well. |
PROSECUTOR: Okay. But you do remember the day?
OSCAR: Kind of.

PROSECUTOR: Okay. Do you remember some police officers
asking you questions about what happened.

OSCAR: No, I don’t remember.

PROSECUTOR: Do you remember talking to some people
about what happened?

OSCAR: I remember that I talked to them.

PROSECUTOR: Okay. And did you tell them the truth that
day?

OSCAR: Yeah.
(59 RT 11970-11971.)

Oscar did not remember everything that happened the night his

mother died, however, he thought he was asleep when she died. (59 RT
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11978-11979; 60 RT 12197.) He remembered seeing his mother and sister
lying in their respective rooms. He also remembered seeing blood in the
kitchen. (59 RT 11983.) After waking up, he went to his aunt’s house, and
then back to his own house with his aunt. They ultimately went back to his
aunt’s house. (59 RT 11984.) Oscar remembered seeing Sanchez at his
mother’s house the day she died, but did not remember where. (60 RT
12216-12218, 12222-12224.) He also remembered that Sanchez brought
him ice cream, but did not remember when. (60 RT 12219.) After defense
counsel showed Oscar a picture of Mafcos Pena, he identified him as the
man he saw the night his mother died. (60 RT 12227-12229.) He did not
know whether the man in the picture was the same person as Sanchez. (60
RT 12230.)

While at his aunt’s house, Oscar saw her‘ call 911, but did not see or
hear her talk with the police. (59 RT 11984.) Oscar remembered seeing
other people at his aunt’s house later in the day and remembered seeing
them talk to each other. Oscar did not talk with those people, but thought
that he talked to Michael Martinez. (59 RT 11985-1 1987.) Oscar was
positive that he did not hear people talking about what may have happened
at his mothef’s house. (59 RT 12028.) He did talk to Victor, but did not
remember Victor saying anything to him. He did remember Victor crying.
(59 RT 11987-11988.) Oscar testified about his therapy sessions with

Newton. 'They talked about things that happened at his mothér’s house.
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Sometimes he remembered and sometimes he did not. (60 RT 12195-
12196.) o
b. Testimony regarding events at Rosa

Chandi’s house following the discovery of the
bodies

Detective Lewis interviewed Rosa Chandi, Michael Martinez, Areli
Orosco, and Oscar. (55 RT 11287-A; 61 RT 12365; 62 RT 12525.) He
interviewed each person separately at the kitchen table, while the others sat
quietly in the living room. (61 RT 12366.) Detective Lewis did not recall
the‘ whereabouts of Oscar during his interviews, but did recall that he
interviewed Oscar last. (61 RT 12367-12368.)

Sergeant Chris Dempsie interviewed Oscar and Victor around 7:00
a.m. the morning of the murders. (64 RT 13200-13201, 13203.) He first
talked to Oscar alone in the living room. Oscar said that he woke up to the
sound of firecrackers and saw his mother come into the room and walk
toward the phone near the bed. (64 RT 13204-13205, 1321.) A man was
also in the room and grabbed the phone from Oscar’s mother before she fell
to the ground. His mother was bleeding, and Oscar tried to wake her up by
opening her eyes, but was unable to. (64 RT 13205-13207.) He then ran to
his Aunt Rosa’s house. On his way out, he saw blood on the walls and
heard his sister screaming. He also saw his sister bleeding. (64 RT 13207.)
When asked to describe the man he had seen, Oscar said that the man had a

“wisp” on his chin, and then Oscar brushed his chin with his hand. Oscar
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also said that it was the man who brought him ice cream. (64 RT 13205-
13206.)

Sergeant Denipsie spoke With Victor immediately after speaking
Oscar. He asked Victor if he knew of anybody who had brought Oscar ice
cream. (64 RT 13208.) Victor remembered that two days before the
murders, Sanchez gave Oscar ice cream. (64 RT 13116.) At ﬁrs‘t, Victor
could not remember Sanchez’s name, but he eventually remembered that it
| was “Juan.” (64 RT 13104, 13119-13120, 13193.) Victor also described
‘Sanchez’s truck as a white and yellow GMC pickup. (64 RT 13106-13107, |

13178-13179.)

When Victor arrived at Rosa’s house, there were “quite a number of
people” congregated in Rosa’s front yard. (59 RT 11985-11987;62 RT
12529-12530, 12534.) When he entered the house, he saw Oscar at the
kitchen table eating breakfast. (59 RT 11987-11988; 64 RT 13 101.) Victor
talked to Oscar for about 20 minutes. (59 RT 11988; 64 RT 13109-13110,
13176.) | |

| Sergeant Kroutil obtained a photo of Sanchez an.d took Oscar into a
bedroom alone with the photograph. (64 RT 13220.) Oscar was quiet and
upset but not crying. (64 RT 13228.) Sergeant Kroutil showed Oséar the
photo and asked him whether he recognized the person. As soon as Oscar
saw the picture, he said that the person in the photo was “Juan.” (64 RT

13220-13221, 13225.) Oscar said he was sure that “Juan” was the person
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in the house when his mother was bleeding. (64 RT 13222-13223.)
| Sergeant Kroutil believed that Oscar got the name “Juan” from Victor;
however, he did not ask Oscar where he learned the name. (64 RT 13221-
13222, 13227.)

Areli Orosco t¢stiﬁed that family members came to Rosa’s house and
talked about what had happened, but not about who could have committed
the murders. She remembered hearing someone talk about a truck, but did
not remember who. (69 RT 14124-14125.) Benny Martinez overheard
poliée interviews taking place in Rosa’s house. (65 RT 13344.) Neal Scott
Smith saw Oscar wandering around the house and saw him talk to people,
but only about whether he was hungry. (68 RT 13949.)

c. ' Oscar’s therapy sessions

Newton and Oscar talked about Sanchez during their therapy sessions,
and when Oscar forgot Sanchez’s name he would describe him as “the man
that was in the house that night that my mom died.” (74 RT 14766-14767.)
Newton did not remind Oscar of Sanchez’s name. (74 RT 14767.)

On March 3, 1998, Newton told Oscar that he needed to tell the truth
in response to a story Oscar told that was different than previous stories he
had related about his mother’s death. Although telling a child that you do
not believe them could cause them to reject one thought for another,
Newton did not believe that this happened here. (74 RT 14774-14777.)

Newton saw that Oscar was being playful to avoid talking about things that
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happened, so she told him to tell the truth. (74 RT 14777-14778.) Newlon
had limited knowledge of the facts surrounding the murders. She and
Oscar had an ongoing discussion about what was real and talked about
Oscar’s memories changing between sessions. (74 RT 14804-14805.)

d. Expert testimony

As summarized in detail in Argument I, Dr. Streeter testified that a
ﬁve—to-seven—year-dld child may “confabulate,” which is to fill in the
blanks of their understanding with information from their own thoughts or
their environment. (See Arg. I, part A(4)(d), anté; 71 RT 14346, 14354.)
They are also easily influenced by the adults around them and do not have
the ability to distinguish between something they know from their memory
and something they have heard ﬁom another source. (71 RT 14346-14347,
14349.) | |

Depending on the circumstances, it may not bé appropriate for a
counselor to refresh a child’s lost memories. (71 RT 14373-14374.) When
an adult challenges a child’s memory, it tells the child that the adult does
not believe him and could lead the child to believe that what the adult is
saying is more important than the memory, thus causing the child to adopt
the content of the challenge over his or her own memory. (71 RT 14374-

14375.)
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B. 'I'he I'rial Court Did Not Err By Allowing Oscar to
Testify, Because Oscar Was in a Position to Perceive
the Events that He Was Later Able to Testify About

Sanchez contends that the trial court erred by allowing Oscar to testify
because, although he was present in the home at the time of the murders,
his exposure to suggestions and coaching made it impossible to determine
whether he had personal knowledge of the events he testified about at the
third trial. (AOB 63-75.) Sanchez’s argument fails because, as the trial
court found, Oscar was in aposition to perceive the events of the murder
(5 CT 1197-1198) and at the time of his testimony could recollect those
events (59 RT 11970-11988; 60 RT 12195-12216).

1. The proper analysis under section 702 is to
determine whether the witness was in a position to

perceive the events and has the ability to recall
them at the time of testimony

“Under the Evidence Code, the capacity to perceive and recollect
particular events is subsﬁmed within the issue of personal knowledge and is
determined ‘in a different manner’ from the capacity to communicate or to
understand the duty of truth.” (People v. Anderson, supra, 25 Cal.4th at
p-573.)

Section 702 precludes even a competent witness’s testimony
“concerning a particular’matter” if he lacks “personal knowledge” of the
subject matter. Thus, even if a trial court declines to exclude a witness

from testifying due to incompetence, the witness’s testimony on that matter
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may still be inadmissible if the witness lacks personal knowledge of the
matter ﬁe or she testifies about. (People v. Anderson, supra, 25 Cal.4th at
p. 573.) When a party objects, personal knowledge of the witness must be
shown before that witness may testify concerning the matter. “The
testimony must be exéluded unless ‘there is evidence sufficient to sustain a
'ﬁnding’ that the witness has such personal knowledge.” (/bid., citing

§§ 403, subd. (a)(2), 702, subd. (a).) The evidence is insufficient to sustain
silch a finding “only if no jury could reasonable find that [the witness] has
such personal knOwledge,. meaning that ‘if there is evidence that a witness
[can pefceive and recollect the events at issue], the determination whether
he [or she] in fact perceived and does recollect is left to the trier of fact.’”
(People v. Zambrano(2007) 41 Cal.4th 1082, 1140 (Zambrano), quoting
Anderson, supra, at p. 573, overruled on other grounds in People v. Doolin
(2009) 45 Cal.4th 390, 421, fi1. 23.)

In Dennis supra, 17 Cal.4th 468, the child witness was four years old
when she observed her mothér’s murder, and eight years old at the time of
her testimony. (/d. at pp. 491-492, 524.) She “did not remember much
about the traumatic attack on her mother.” (/d. at pp. 491-492.) The
witness recalled her mother answering the door and making statements to
the defendant. She also recalled the defendant saying “‘I’m going to kill
you’” to her mother. (d. at p. 492.) Her mother told her to get behind the

couch, which the child did. The child testiﬁ_ed that she could notAsee what
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happened but could hear her mother and the defendant. She lelt her hiding
place twice but did not remember what she saw. When the defendant left,
the child came out from her hiding place and saw blood. She then went
back behind the couch until her father came home. (/bid.)
~Before trial, the defendant challenged the child witness’s competence,
and the trial court held a pretrial evaluation of the child’s competence. The
~trial court found the child competent. (Dennis, supra, 17 Cal.4th at p. 524.)
On appeal, the defendant not only challenged the child witness’s
competence, but also her personal knowledge of the events to which she
testified. (/d. at pp. 524-525.) This Court held that oncé “[t]he voir dire of
[the child witness] showed that she could perceive and recollect” and that
she understood her duty to tell the truth, then the trial court “had no basis
for excluding her testimony for lack of personal knowledge.” (/d. at p.
526.) The court noted:
The facts that [the child witness] received therapy to help
her cope with her mother’s death, that she discussed the events
with the prosecutor and others, and that she had gaps in her
memories of the evening the crimes occurred, do not disqualify
her as a witness. (People v. Mincey, supra, 2 Cal.4th at pp. 444-
445; see People v. Cudjo (1993) 6 Cal.4th 585, 621-622.) The
trier of fact can evaluate these matters, when appropriate and

otherwise permissible, in resolving the question of credibility.
(People v. Mincey, supra, 2 Cal.4th at pp. 444-445.)

(d. at p. 526.)
Sanchez contends that Dennis stated too narrow a rule for personal

knowledge by only requiring the opportunity for a witness to observe the
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events in question. (AOB 78-79.) Sanchez argues that such a rule is
“surplusage” to the rule against hearsay, which require first-hand personal
knowledge. (AOB 79.) Instead, Sanchez argues, the rule for personal
knowledge should encompass four principles: “(1) seﬁsory perception; (2)
comprehension of perception; (3) present recollection of what was
perceived; and (4) ability to accurately testify at trial as to what was
perceived.” (AOB 79, citing 27 Wright & Gold, Fed. Praé. & Proc.; Evid.
(1993) § 6021, pp. 204-205.) The People disagree.

While principles of personal knowledge and hearsay overlap in some
circumstances, in that the witness is required to have first-hand knowledge
about the content of his or her testimoriy; pérsonal knowledge requires
different criteria for admission than hearsay. For example, personal
knowledge forbids a witness’s assumptions. Thus, a witness’s testimony
that a victim had been stabbed would be excluded if the witness stated he
came upon the injured victim after the perpetrator had fled the scene with
the weapon. Under these facts, the witness lacks personal knowledge that a
stabbing occurred because he did not see the actual stabbing. This
witness’s testifnony; however, is nof hearsay because he did not hear
second-hand the;t a stabbing occurred, but merely made an inference.
Further, a witness who lacks recall of the testimonial events, does not

violate the evidentiary bar against hearsay, but does lack personal

knowledge.
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Sanchez’s proposed requirement thut the wilness huve the “ubility to
accurately testify at trial as to what was perceived” encroaches on the duty
of the jury. Sanchez proposes a rule in which the court analyzes the
witness’s therapeutic history and conversations with others to determine
whether the witness’s perceptions have been contaminated. (AOB 79, 81-
82) This necessarily involves a credibility determination of a witness’s
statements, which the Dennis and other decisions have explicitly left to the
jury. (Lewis, supra, 26 Cal.4th at p. 358; Anderson, supra, 25 Cal.4th atp.
574; Dennis, supra, 17 Cal.4th at pp. 525-526; People v. Mincey, supra, 2

| Cal.4th at pp. 444-445; see Peopie v. Cudjo, supra, 6 Cal.4th at pp. 621-
622.)

The trial court can inquire into the witness’s recollections themselves
to determine whether the witness has the ability to accurately recall events.
In Anderson, this Court determined whether evidence existed “from which
a rational trier offact could ﬁnd that the witness accurately perceived and
recollécted the testimonial events.” (Anderson, at p. 574.) In doing so, this
Court found that the witness described a plausible account of the crime,
which included details unlikely to be known by sorﬁeone who was not
present and was corroborated by independent evidence. (/bid.) This Court
determined that the witness was able to accurately perceive and recollect
despite the fact that she testified that her imagiﬁary dead son was present

during the crime. (/d. at pp. 563, 574-575.) Thus, the proper way to
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determine the accuracy of a recollection for the putposes of section 702 is
to examine the witness’s recollections, not to analyze possible influences |
the witness may be under. (/d. at pp. 574-575.) Possible influences and
their effect are questions of credibility left to the jury. (See Dennis, supra,
at pp. 525-526.)

The People also disagree with Sanchez’s assertion that section 702
was interpreted too narrowly by the Dennis court. According to Sanchez,
to make a finding that the witness had personal knowledge, the Dennis
* court interpreted section 702 to exclusively require that the witness had an
“opportunity” to observe the crime. (AOB 78-79.) The Dennis court did
not make the sole requirement of section 702 the opportunity to perceive.
in fact, there is an additional requirement that the witness recollect those
events at the time of testimony. (Dennis, supra, 17 Cal.4th at pp. 525-526.)
This requirement has the effect of excluding testimony that is speculative or
the result of assumptions. These requirements are sufficient for a threshold
reliability determination without inviting the judge to eﬁter into the realm
of the fact ﬁhder. To require the additional step of determining whether a
witness’s testimony is accurate by looking at possible influences, would
invite the judge to rule on matters exclusively meant for jurs,'. (Id. at p. 526
[the child witness’s therapy sessions and discussions with others are for the

trier of fact to consider in determining credibility].)
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In Zambrano, supra, 41 Cal.4th at pp. 1140-1141, this Court analyzed
the issue of a witness’s personal knowledge by determining whethér
evidence existed to show that the witness coﬁld perceive and recollect the
events at issue. (/bid.) There, this Court rejected the appellant’s claim that
a Witness lacked personal knowledge, because there was “no basis for a
determinatipn that [the witness] was fundamentally unable to perceive or
recollect the testimonial events.” (/d. at p. 1141; see also Lewis, supra, 26
Cal.4th at p. 356 [“In order to have personal knowledge, a witness must
have the capacity to perceive and recollect.”); Anderson, supra, 25 Cal.4th
at pp. 573-574 [A witness is allowed to testify if a rational trier of fact
could find that the witness accurately perceived and recollected the
testimonial evidence).).

In its analysis, the Zambrano Court examined the witness’s testimony
to determine whether a “rational jury could conclude that [the witness] ldid
perceive and independently recollect the attacks and their surrounding
circumstances.” (Zambrano, supra, 41 Cal.4th at p. 1140.) The Court
noted that the witness “gave a coherent and entirely plausible account of
these events, which aécount was consistent with the physical evidence.”
(Ibid.) The witness admitted that he suffered from chronic bipolar disorder,
posttraumatic amnesia, and other instances of forgetfulness. (/d. at
p. 1141.) To the extent that the witness’s accounts were inconsistent or that

his testimony revealed a lapse in memory, the Court noted that such
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considerations were, “no basis for a determination that he was
fundamentally unable to perceive or recollect the testimonial events.” .
(Ibid, italics added, citing People v. Lewis, supra, 26 Cal.4th at p- 357, and
Anderson, supra, 25 Cal.4th at p. 574.) Thus, the Zambrano Court limited
its analysis to whether the witness was able to perceive and recollect the
testimonial events by considering the witness’s statements and the
witness’s opportunity to perceive. (/d. at p. 1141.) In sum, to determine
whether a jﬁry could conclude that a witness perceived and recalled the
events testified about, a court must find that the witness was in a position to
perceive and that his or her perceptions show the ability to “fundamentally”
recollect. The a;:curacy of those perceptions is left to the trier of fact.
(Zambrano, at p. 1140.)

2. Oscar perceived the events he was able to recollect
during his testimony

Under the reasoning of Dennis and this Courts subsequeni decisions
of Lewis, Anderson, and Zambrano, Oscar had personal knowledge of the |
events he testified to at the third trial. There is no question that Oscar was
present in the home when his mother and sister were murdered. At the
third trial, Oscar testified, like the child witness in Deﬁnis, that he did not
remerhber’ much about the night of his mother’s and sister’s deaths. (59 RT
11978-11679, 11998; 60 RT 12197.) Throughout his testimony, Oscar only

testified about the events he had personal knowledge about, and he stated
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that he did nth remember when asked questions that called for information
_that he did not remember. (59 RT 11978-11979; 60 RT 12187-12189,
12196-12197, 12206-12208.) As stated in Argument I, Oscar’s
descriptions of the events he did remember included detail, “unlikely to be
known by a person not present, that were corroborated by independent
evidence.” (People v. Anderson, supra, 25 Cal.4th at p. 574.) Oscar
testified that he saw his mother lying on the floor (59 RT 1 1983)7, and his
sister was “kind of sitting” (59 RT 11983). He also testified that he saw
blood on the kitchen floor. (59 RT 11983.) This evidence was
corroborated by other witnesses who walked through Oscar’s home and
saw his mother lying on the floor, his sister sitting against her bed, and
blood on the kitchen floor. (55 RT 11181-A, 11264-A; 58 RT 1 1862; 60
RT 12189; 62 RT 12513-12518, 12522; 63 RT 13010.) Oscar testified that
“he went to his aunt’s house and they both went t_o‘his house, before |
ultimately returning to her house. (59 RT 11979, 11984.) This too, was
corroborated by other witnesses. (62 RT 12513-12515, 12517-12518.)
Oscar also testified that he did not hear his aunt’s 911 call, which was
corroborated by Rosa’s testimony at trial and the section 402 hearing.
(6 RT 1042-1043, 1070-1071; 59 RT 11984.)
From this testimony, a jury could reasonably find that Oscar could
perceive and recollect the events he testified about. There is no evidence in

the record to support a finding that Oscar speculated when answering
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counsels’ questions. Oscar firmly stated that he did not know or that he
wanted to skip a question when he did not know the answer. The questions
he did recall the answers to, were of events substantiated by other witnesses
and the physical evidence. Whether Oscar actually did perceive and
recollect those events or was inﬂuenced by outside factors was a question
of credibility left to the jury. (Zambrano, supra, 41 Cal.4th at p. 1140.)

| Thus, the trial court properly found that Oscar had present recollection of
the events he testified about at the third trial.

3. The evidence did not show that Oscar’s
recollections were shaped by others

In any event, contrary to Sanchez’s contention, there is little, if any,
evidence showing that Oscar’s recollections were shaped by his therapist
and/or other people present at his aunt’s house on the morning of his
“mother’s and sister’s murders. Everyone who testified that was present at
Rosa’s hiousc said that they did not talk t6 Oscar about the murders. (6 RT
1044, 1074; 62 RT 12728-12729; 69 RT 14119-14120, 14123.) Even,
when they talked among themselves, they did not talk about who could
have been the perpetrator, becausé nobody actually knew who was
responsible. Also, not many people present at Rosa’s house knew who
Sanchez was, let alone_ that he was in some way connected to the crimes.

(62RT 12559; 12730-12732; 63 RT 12932-12933, 12941; 65 RT 13346,

13348; 68 RT 14010-14011; 69 RT 14123-14125.) Further, Newton

132



lestified (o the extent of her sessions with Oscar, showing that she did not
shape Oscar’s memory to isolate Sanchez as the murderer of Oscar’s
mother and sister.

a.  Oscar’s perceptions were not influenced by
his interactions with people at Rosa’s house

There is no evidence to show that Oscar overheard, let alone adopted,
statements made by people present at his aunt’s house. Oscar testified at
trial that he did not overhear Rosa’s 91'1 call, but initially did see her make
the call. (59 RT 11984.) Oscar testified to the same facts at the first trial.
(16 RT 3452.) This was further corroborated by Rosa at the 402 hearing (6
RT 1042-1043, 1070-1071), and at the third trial (62 RT 12519). HoWever,
even if Oscar had overheard Rosa’s conversation with the 911 operator, he
could not have adopted anything she said as his own memories because
Rosa did not vocalize any information. All Rosa said to the operator and to
the people around her was that there “had been an incident at Lorena’s
house.” (6 RT 1043, 1061; 62 RT 12519.) After making the cgll, and until
her time of testimony at the third trial, Rosa had not discussed anything that
she saw in Ermanda’s and Lorena’s house with anyone except police
officers and during testimony at various trials. (6 RT 1044, 1074; 62 RT
15559.) Rosa’s testimony excluded her as a possible influence on Oscar’s

perceptions.
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There is no evidence to show that Oscar adopted any of his memories
from overhearing police interviews conducted at Rosa’s house either. From .
the whole of the testimony, it appears that Rosa’s daughter Michelle Chandi
took Oscar to a back bedroom once he arrived, and he remained there until
he was interviewed at 6:20 on the morning of the murders by Detective
Lewis. (5 RT 870, 874; 6 RT 1042-1044, 1070-1071; 62 RT 12728-
12729.) Michelle stayed with Oscar for a while and put a movie on for him
to watch. She di‘d not know what had happened and did not talk to Oscar
about what had hapﬁened at his house. (62 RT 12728-12730.) Althovugh at
the time of the third trial, Detective Lewis could not remember Oscar’s
whereabouts when he interviewed Michael Martinez, Rosa, and Areli
Orosco (61 RT 12367-12368), at the 402 hearing he recalled that there were
only teenagers and adults present when he entered Rosa’s house. (SRT
870, 874.) Rosa testified at the 402 hearing that Oscar was in a back
bedroom while she gave her statement and did not come out of the bedroom
until the officer needed fo take his statement. (6 R’f 1043-1044, 1077.)
From this evidence, it does not appear that Oscar was in a position to
overhear Detective Lewis’s interviews the morning of the murders.
Regardless, Detective Lewis conducted the interviews in a way to insulate
Oscar from overhearing if he were present by interviewing them iﬁ the

kitchen, away from others. (5 RT 874; 61 RT 12366.)
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At some point after Oscat’s interview with Detective Lewis, he went
back’to a bedroom. Between 6:50 and 7:00 that morning, when Sergeant
Dempsie arrived, Oscar came out of the bedroom to talk with him. (6 RT
1193-1194; 64 RT 13200-13201, 13203.) Between interviews, nobody
talked about the murders in front of Oscar. (6 RT 1044, 1074 [Rosa did not
talk to Oscar]; 62 RT 12728-.12729 [Michelle Chandi did not talk to Oscar];
69 RT 14119-14120 [Michael Martinez did not talk to Oscar], 14123
| [Orosco did not talk to Oscar all morning].) Thus, before his interview
with Sergeant Dempsie, Oscar had limited interactions with people at
Rosa’s house, and nobody talked to him about what had happened at his
mother’s house.

It also does not appear that Oscar’s perceptions were influenced by
conversations between other people talking at Rosa’s house. Following his
inferview with Sergeant Dempsie, it does not appear that Oscar talked to
anybody about the murders. Although Oscar was able to identify Sanchez
to Sergeant Kroutil using Sanchez’s name, it does not appear that Oscar got
that name from any source besides his own memory. (6 RT 1167-1168; 64
RT 13221, 13225.) Sergeant Kroutil opined that Oscar may have heard
Sanchez’s name from his brother Victor, since Oscar was unable to
remember Sanchez’s name when initially interviewed by Sergeant

Dempsie. (6 RT 1173-1174.) However, Victor testified that he did not talk

to Oscar about a man named “Juan” until later that day. (5 RT 803-804.)
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Victor asked Oscar what had happened that morning and Oscar responded
that he had seen the man who had brought him ice cream in his house.

(5 RT 803.) Oscar testified that he did not recall Victor saying anything to
him, only that Victor was crying. (59 RT 11987-11988.) Further at the
time in question, nobody besides Victor knew the name “Juan” or al;y
- connection a “Juan” may have to the murders. (62 RT 12559, 12730-12732
[Rosa did not know Sanchez]; 63 RT 12932-12933 [Michael Martinez did
" not knowwho Sanchez was prior to August 4], 12941; 65 RT 13346, 13348
[Benny Martinez did not know Sanchez]; 68 RT 14010-14011 [Efrain
Martinez did not know Sanchez]; 69 RT 14123-14124 [Orosco did not
know Sanchez].) Furthef, Orosco iestiﬁed that while people were talking
about the murders, nobody talked about who could have done it. (69 RT
14124-14125.) No one testified that they had a conversation with Oscar
about the events of the moming,‘ besides as‘king him whether he was
hungry. When they did ask him what had happened, Oscar was unable to
respond. (62 RT 12559, 12734, 12741; 63 RT 12916, 12941-12942; 65 RT
13340-13341, 13346, 69 RT 14119-14120, 14122-14125.)

| Sanchez is unable to identify any statements Oscar may have heard
and how those statements influenced his percéptions. In whole, there is no
evidence that Oscar’s perceptions were tainted by peoplg present at Rosa’s
house, let alone manipulated to isolate Sanchez as the perpetrator. Because

Sanchez cannot point to any evidence showing that Oscar’s testimony was
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tainted by influences, the reliability of Oscar’s statements and testimony
was a question for the jury. (Zambrano, supra, 41 Cal.4th at p. 1140.)
b. Oscar’s perceptions were not influenced by

his therapy sessions with Newton or his
conversations with Nancy Fennell

Sanchez points .to Oscar’s previous testimony to argue that prosecutor
Baccone, Newton, and Fennell all influenced and tainted Oscar’s
perceptions. (AOB 70-73.) Oscar talked with Newton about his mother’s
death during their sessions. Newton did not tell Oscar that she did not
believe certain things he said and Oscar did not always believe everything
Newton said to him. (16 RT 3404-3405; 17 RT 3565.) During his therapy
sessions with Newton, Oscar sometimes remembered the events of his
mother’s death and sometimes did not. (60 RT 12196.) This testimony
does not support Sanch_ez’s contention that Newton exerted influence over
Oscar and weﬂt over his testimony with him. (AOB 70.) There is no
evidence to suggest that Newton told Oscar what to say, besides to tell the
truth. The record reflects a therapeutic i‘elationship with one of the focuses
being to helpl Oscar work through apd accept the events of his mother’s and

sister’s deaths.

Newton testified at the 402 hearing that she did not know much about
Oscar’s past when she started treating him. (5 RT 955.) She knew that his
mother and sister had been killed as the result of a shooting and that Oscar

was present when this happened. (5 RT 972; 6 RT 1051-1052.) Newton
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did not know the identity of their killer or particulars of the ctime. Any
particulars, besides the fact that they were shot, were told to her by Oscar.
(6 RT 1052-1053.) She did not tell Oscar what to believe and did not tell
him that he should believe one version of events over another. Although
Oscar was inconsistent in his memories, Newton focused on the memories
Oscar related to her in a manner that seemed honest and would challenge
hﬁn when he related memories that he had never related before. (6 RT
1053-1054.)

At trial, Newton testified that she did not remind Oscar of Sanchez’s
name, and that when Oscar forgot Sanchez’s name, he‘ would commonly
refer to him as “the man that was in the house that night that my mom
died.” (74 RT 14766-14767.) Although there is a risk of causing a child to
reject certain memories when you tell them that you do not believe them,
Newton did not believe that that happened in Oscar’s case. (74 RT 14777.)
As Newton detailed in both the section 402 hearing and at trial, she focused
on Oscar accepting the truth and relating his memories accurately. (5 RT
933; 6 RT 1053-1054; 74 RT 14804-14805.) |

F rom Newton’s detailed summary of her sessions with Oscar, the
evidence does not support a finding that Newton forced upon Oscar
memories that she thought were accurate. Newton was an experienced
professional counselor who had dealt with children regularly. (5 RT 945-

949, 953-954) The only person who testified that Newton improperly
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influcnced Oscar’s perecptions was Dr. Streeter, who did not observe
Newton’s sessions with Oscar or personally meet with Oscar. Instead Dr.
Strecter based her opinion on therapy notes, which did not provide the
context of each interaction between Newton and Oscar, and police reports.
(4 RT 545-546.) Dr. Streeter did not interview any person associated with
the crime or any person involved in Oscar’s life. Because of the limited
scope of Dr. Streeter’s review and the limited knowledge she could gain of
Oscar’s ability to perceive and recollect from police reports and therapy
notes, Dr. Streeter’s testimony did not provide a basis to exclude Oscar’s
testimony on the ground that Oscar lacked personal knowledge of the
events he testified about.

Nancy Fennell did not influence Oscar’s perceptions either. Oscar
testified that Fennell told him that he could go home aﬁer he talked about
“Juan.” However, he also said that this did not mbtivate him to say the
things he thought the prosecutor wanted to hear. (17 RT 3633-3634.)
Further, Fennell did not help Oscar remember anything that happe;led at his
mother’s house. (17 RT 3564.) Following the section 402 hearing, the tﬁal
court admonished both Fennell and her husband not to communicate with
Oscar about his testimony. (4 RT 536-537.) In Newton’s therapy notes,
the only times the Fennells were mentioned was when they related concerns
about Oscar’s behavior and easing Oscar through the adoption process.

(5 RT 957-959; 6 RT 1000, 1008, 1028.) Thus, the record does not contain
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any evidence to support the argument that Nancy Fennell influenced
Oscar’s perceptions in violation of the court’s order.

‘Sanchez also points to Oscar’s testimony that Baccone told him where
to point when identifying Sanchez at the first trial as evidence that Oscar’s
perceptions were influenced by the prosecution. (AOB 71-72.) This bears
little weight on the state of Oscar’; recollectior‘l’at the third trial. At the
third trial, Oscar testified that he saw Sanchez at his mother’s héuse the day
she died, but did not remember where in the house. (60 RT 12216-12218.)
Then, Oscar identified a picture of Marcos Pena as the man h(;, saw on the
night of his mother’s murder. (60 RT 12227;12229.-) It is unclear how
Baccone telling Oscar where “Juan” was sitting during the first trial,
approximately six months prior to his testimony at the third trial, affected
his present recollection. - It does not appear that any alieged influence
prosecutor Baccone e‘xerted on Oscar actually influenced his testimony at

| the third trial. Accordingly, because Sanchez cannot show that Oscar’s

testimony was actually influenced or contaminated, the accuracy of his
testimony was a question for the jury. (Zambrano, supra, 41 Cal.4th at
p. 1140.)

C. The Purported Error Was Harmless

Assuming Oscar’s testimony should have been excluded based on
lack of personal knowledge, the result would be the same as if his

testimony had been excluded because he lacked ;:ompetence. Thus, the
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harmless-error analysis would be the samé in either event. As discussed
previously, there was ample evidence to convict Sanchez outside of Oscar’s
testimony; thus, the purported error was harmless under any standard. (See
Arg. I, part C(2), ante.) |

D. Sanchez’s Due Process Rights Were Not Infringed

As described above in Argument I, part C(1), Sanchez had ample
opportunity to confront Oscar at trial. Further, the jury heard abundant
evidence pertaining to Oscar’s credibility. ‘Accordingly, Sanchez’s due
process rights were not violate and he had a fair trial. (See Arg. |, part

C(1), ante.)

III. OSCAR’S IDENTIFICATIONS OF SANCHEZ, MADE BOTH
BEFORE AND DURING TRIAL WERE NOT THE PRODUCT OF
UNDULY SUGGESTIVE IDENTIFICATION PROCEDURES

Sanchez contends that the trial court erred by admitting Oscar’s in-
court and photo identifications of him because Oscar’s initial identification
following a single-photo lineup was suggestive, and all subsequent
identifications were tainted as a result. (AOB 87-88.) The People disagree.
Law enforcement conducted each identiﬁcatioﬁ proces_s in a way that did
not suggest any one person Oscar should identify aS the man he saw in his
mother’s room. In any event, even if the procedures had some suggestible
affect, the record demonstrates that Oscar idenﬁﬁed Sanchez as the man he

saw in his mother’s room because of his own recollections. Further,
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Oscar's identifications of Sunchez on the day of the murders and at (rial
were independent of the procedures utilized by the police.

A. Background
1.  Inlimine motion and section 402 hearing

Before the first trial, Sanchez filed a motion to suppress the pretrial
identifications and any in-court identification of Sanchez by Oscar because
the pretrial identification procedures created a substantial likelihood that
Oscar would misidentify ‘Sanchez at trial. (3 CT 761-763.) The People
opposed the motion and argued that Oscar identified Sanchez before any
information was communicated to or near him about Sanchez. (4 CT 941-
943.) Thus, the People argued, Sanchez’s remedy was not to suppress
Oscar’s pretrial identifications or any future court identification, but to
allow Sanchei to challenge the weight of Oscar’s identifications. (4 CT
942.) |

The trial court heard evidence over the course of several days as part
of a section 402 hearing and heard argument on March 11, 1999. (5 CT
1163-1169, 1240; 10 RT 1986-1996.) At the hearing, Porterville Police
Officers Lewis, Kroutil, and Dempsie testiﬁed regarding the circumstances
of Oscar’s ideﬁtiﬁcations.

Oscar first identified a person in his mother’s room during an
interview with Detective Lewis at 6:20 on the morning of the murders.

(5 RT 870, 874.) He told Detective Lewis that he saw a man in his
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mother’s bedroom, but he could not provide any other information. (5 RT
876-877.)

At 6:50 that moming, Oscar identiﬁed Sanchez to Sergeant Dempsie.
(6 RT 1193-1194.) Oscar did not know Sanchez’s name but told Sergeant
Dempsie that he saw the man who had brought him ice cream in his
mother’s room, and that the man had a “wisp” on his chin. (6 RT 1195.)
Sergeant Dempsie interviewed Victor after interviewing Oscar, (4 RT 796-
797, 804-806; 6 RT 1197.) Victor had not talked to Oscar When he arrived
at Rosa’s house. (4 RT 796-797.) Victor told Sergeant Dempsie that
“Juan” had brought Oscar ice cream the day before and that “Juan” had a
goatee. (5 RT 797-799; 6 RT 1197.) Victor also described the truck
Sanchez ‘drove and the location of Sanchez’s residence. (6 RT 1198, 1271.)
Given the information obtained from Victor and Oscar, Sergeants Dempsie
and Kroutil retrieved a prior booking photo of Sanchez. (1 SCT 1,6 RT
1171-1172.)

When Victor talked to Oscar after their interviews, he asked Oscar
what had happened. Oscar told him that “the man who brought me ice
cream was in — was in the house.” (5 RT 803.) Oscar did not say anything
else and Victor did not talk to Oscar about a man named “Juan” until later
the same day. (5 RT 803-804.)

At approximately 9:00 that morning, Sergeant Kroutil took the

booking photo of Sanchez to Rosa’s house to show Oscar. (6 RT 1167-
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1168.) }Sergeant Kroutil took Oscar into a bedroom aloné to show him the
photo. (6 RT 1175-1176.) Prior to showing Oscar the photo, Sergeant
Kroutil believed he made small talk but did not talk about the case other
than telling Oscar that he was going to show him a photograph. (6 RT
- 1185-1186.) When shown the picture, Oscar said it was of “Juan.” (6 RT
1172, 1185.) When asked if he had seen “Juan” latély, Oscar responded
that he had seen him that morning while “my mommy was bleeding.”
(6 RT 1173, 1187-1188.) When asked if he was sure, Oscar “was very
strong in his belief that it was Juan.” (6 RT 1175.) Sergeant Kroutil
believed that Oscar heard the name “Juari” from Victor, because Oscar was
previously unable to supply officers with the name 6f tﬁe man he had seen
in his mother’s room. (6 RT 1173-1174.) In the photo, Sanchez had only a
mustache and no goatee. (1 SCT 1.)

| Around noon, Sqrgeant Dempsie interviewed Oscar agairﬁ, but this
time at the Porterville Police Station. (6 RT 1199.) During the interview,
Oscar examined a six-person photo lineup. (1 SCT 5; 6 RT 1228-1229.)
Sanchez’s picture showed him as he appeared the day of the murders.
Oscar identified Sanchez as the person he had seen in his mother’s roorh.
(6 RT 1229-1230.) Sanchez had both a mustache and a goatee in the photo,
as did every other man in the lineup. The mustaches and goatees were of

varying thickness. (1 SCT 5.)
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Two days afier the murders, Sergeant Dempsie conducted a live six-
person lineup with Oscar. (6 RT 1270, 1273.) Oscar had to’stand on a milk
crate to be able to see the six men on the other side of the two-way mirror.
(8 RT 1576.) Sergeant Dempsie could see the -lineup participants below the
- waist, but did not believe that Oscar cguld based on his height. (8 RT
1576-1578.) Sanchez wore an orange shirt and striped pants. The other
participants wore orange shirts and whatever pants they had on at the time,
which Sergeant Dempsie believed were blue jail pants. (1 SCT 9; 8 RT
1579.) Oscar identified Sanchez as the man he had seen in his mother’s
room the night she died. (6 RT 1273.)

On March 11, 1999, the trial court heard argument on the motion to
suppress Oscar’s pretrial identification of Sanchez and to exclude any
- possible idenfiﬁcation at trial. (19 RT 1986.) The trial court ruled that
Oscar’s identification of Sanchez folloWing the single-photo lineup “had an |
independent origin, and the procedure was not so suggestive as to give rise
| to a substantial likelihood of misidentification.” (10 RT 1991.) The trial
court also found the six-peréon photo lineup was not unduly suggestive, and
separately found by clear and convincing evidence that Oscar’s
identification was of independent origin. (10 RT 1994.) The trial court did
find Sanchez stood out from the other men during the live six-person lineup

because he wore striped pants, while the others did not. (10 RT 1987.) The
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People withdrew the lineup and stated that théy wéu!d not seek its
admission at trial. (10 RT 1995-1996.)""

'On March 29, 1999, in a Written order, the trial court clarified its
ruling concerning Oscar’s identifications of Sanchez. The court ruled that
Oscar’s idehtiﬁcation that he saw the man who had brought him ice cream
and had a wiSp on his chin was not the product of suggestion and was
independent of police procedures and any overheard conversations. The
court found the procedure of the single-photo lineup to be impermissibly
suggestive, but ruled the identification was admissible because it was
independent of the police procedures and alleged overheard conversations.
Finally, the court excluded Oscar’s identification following the photo
lineup and the live lineup because they were both impermissibly
suggestive. (6 .CT 1345.)

2.  The trial court’s ruling at Sanchez’s third tria!

At Sanchez’s third trial, the court allowed the admission of Oscar’s °
pretrial identification of Sanchez during the single-photo lineup and the six-
person photo lineup. The court allowed Oscar’s statements that there was a
man in his mother’s room, and that the man brought him ice cream and had
a “wisp” on his chin. (64 RT 13026-13027, 13149-13150.) The trial court

further found that the process in which Oscar identified Sanchez during the

' The live six-person lineup was not admitted at any of Sanchez’s
trials.
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single;phulu lineup was not unduly suggestive because Oscar was asked
“simple questions” that did not “suggest to him an answer.” (64 RT
13039.) The court also ruled that the six-person photo lineup was
admissible and allowed t};e entirety of Oscar’s recorded interview to be
admitted into evidence under section 356 to put Oscar’s identification into
context. (64 RT 13148-13151.) Defense counsel reiterated Sanchez’s
objection that the six-person photo lineup was impermissibly suggestive,
and the trial court reiterated that its ruling that the identification was
admissible. (64 RT 13151-13152.)

During testimony, Oscar identified Sanchez as follows:

PEOPLE: Do you see the man sitting over there in the white
shirt?

OSCAR: Yeah.

PEOPLE: Did you see him at your mom’s house the day she
was killed?

OSCAR: Yes.
(60 RT 12216.) Oscar testified that he did not remember where in his

mother’s house he saw Sanchez. He did remember that Sanchez had

- brought him ice cream, although Oscar did not remember when. (60 RT

12218-12219.) Oscar also testified that he saw Marcos Pena the ﬁight his

mother died. (Def. Exh. Q; 1 SCT 33; 60 RT 12227-12228.) |
Sanchez’s counsel fnoved for a mistrial based on Oscar’s in-court

identification, arguing that it was elicited through a leading question. The
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(rial court denied the motion, stating that the form of the identification is
relevant to its weight. The court invited trial counsel to argue the matter to
the jury. (60 RT 12217-12218.)

B. The Court Properly Admitted Oscar’s Identifications
of Sanchez

To determine if admission of identification evidence violates due
process, an appellate court employs a two-part test. First, it determines if
law enforcement used a procedure that was unduly suggestive and
unnécessary. (Peoplé v. Virgil (2011) 51 Cal.4th 1210, 1256 (Virgil).)
“[A]n identification proceduré is considered suggestive if it “caused [the]
defendant to ‘stand out’ from the others in a wz;y that would suggest the
witness should select him.” (People v. Cook (2007) 40 Cal.4th 1334,
1355.) It is not enough that an identification procedure was suggesfive, the
procedure must be “undue” or excessive to result in suppression. (See Neil
v. Biggers (1972) 409 U.S. 188, 198-199; Peopie v. Kennedy (2005) 36
Cal.4th 5-95, 610.) Ifthe proéess was not suggestive, the identification is
admissible and the due process inquiry. ends. If the procedure was unduly
suggestive and unnecessary, then an appellate court determines whether,
despite such suggestiveness, the witness’s identification of the defendant
was reliable under the totality of the circumstances. (Virgil, supra, 51

Cal.4th at p. 1256.) In this context, the totélity of the circumstances

analysis takes into account the witness’s opportunity to view the suspect at
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the time of the offense, the witness’s degree of attention, the accuracy of
the witness’s prior identifications, the witness’s degree of certainty, and the
lapse of time between the offense and the identification. (People v.
Cunningham (2001) 25 Cal.4th 926, 989.) The court strives to prevent ““a
very substantial likelihood of irreparable misidentification.’” (Neil v.
Biggers, supra, 409 U.S. at p. 198.) |

Appellant bears the burden of demonstrating that the identification
procedure was suggestive, unreliable, and so unfair it violated his due
process rights. (People v. DeSantis (1992) 2 Cal.4th 1198, 1222.) A due
process violation occurs only if the identification procedure is “so
impermissibly suggestive as to give rise to a very substantial likelihood of
irreparable misidentification.” (Simmons v. United States (1968) 390 US.
377, 384; People v. Cook (2007) 40 Cal.4th 1334, 1355.) The Court’s use
of the phrase “to give rise to” suggests that the a defendant’s due process
interests are affected only when there is a causal relationship between the
suggestive procedure and the identification. (People v. Contreras (1993)
17 Cal.App.4th 813, 821.) Thus, in cases in which the court found that the
witness identified the defendant based on his or her independent
recollection, the court has found no due process violation. (/bid., citing
People v. Hernandez (1988) 204 Cal.App.3d 639; People v. Edwards

© (1981) 126 Cal.App.3d 447.)
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The\defendant must show “unfairness as a demonstrable reality, not
just'speculation.” (People v. DeSantis, supra, 2 Cal.4th at p. 1222.) If the
defendant raised and pres\erved the issue, this Court independently reviews
the trial court’s ruling that a pretrial identification procedure was not
unduly suggestive. (People v. Avila (2009) 46 Cal.4th 680, 698.)

1. The admission of Oscar’s identification of Sanchéz

during the single-photo lineup did not violate due
process '

As Sanchez notes, the trial court’s ruling on whether the single-photo
lineup shown to Oscar was unduly :suggestive differed from trial to trial in
its clarity. (AOB 88.) However, lat tl;e third trial, the court ruled the single-
photo lineup neither unduly suggestive nor unreliable. (64 RT 13039.)
Throughout the proceedings, the trial court maintained that Oscar’s
ideniv:iﬁc‘ation was independent of the single-photo nature of the lineup.

(6 CT 1345, 8 CT 1946; 64 RT 13039.) Additionally at the third trial, the
court stated that it did not find the identification process suggestive and that
Sergeant Kroutil’s questions did not suggest any specific answer to Oscar.
(64 RT 13039.) Here, Sanchez cannot meet his burden of showing that
Oscar’s identification of him during the singie-photo lineup was undﬁly

suggestive or unreliable.
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a. The identification process was not unduly
suggestive

Numerous cases have condemned the use of a single photo
identification procedure. (See Foster v. California (1969) 394 U.S. 440,
443; Stovall v. Denno (1967) 388 U.S. 293, 302; In re Hill (1969) 71 Cal.2d
| 997, 1004.) However, this Court has held that ““a single person showup’ is
not inherently unfair.” (People v. Floyd (1970) 1 Cal.3d 964, 714.) In
People v. Ochoa (1998) 19 Cal.4th 353, 412-413 (Ochoa), this Court
analogized the practice of a “single person show up” to the practice of a
single-photo lineup. This Court held the “procedure is unfair [when it]
suggests in advance of identification by the witness the identity of the
person suspected by the police.”” (/d. at p. 413, quoting People v. Slutts
(1968) 259 Cal.App.2d 886, 891.) “Showing the witnesses a single photo
of the defendant is no more impermissibly suggestive than an in-court
identification with the defendant personally sitting at the defense cdunsel
table in the courtroom.” (People v. Yonko (1987) 196 Cal.App.3d 1005,
1008-1009.)

Although the single-suspect identification procedure generally is not
the ideal or preférred method and “may pose a danger of suggestiveness,” it
is not necessarily or inherently unfair. (People v. Clark (1992) 3 Cal.4th
41, 136.) Both a single person showup and a single-photo lineup have a

valid purpose of exonerating the innocent and identifying the guilty close in
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time 1o the offense. (People v. Nguyen (1994) 23 Cal.App.4th 32, 38-39;

People v. Martinez (1989) 207 Cal.App.3d 1204, 1219.) Field

identifications are encouraged because the inherent suggestiveness is offset

by the reliability stemming from an immediate determination regarding
whether the correct person has been apprehended when events are still fresh
in the wiiness’s mind. (In re Carlos M. (1990) 220 Cal.App.3d 372, 387;
accord, People v. Martinez, supra, 207 Cal.App.3d at p. 1219.)

Here, the single-photo lineup was necessary to ensure an .acc‘urate
identiﬁcation'from Oscar so ﬁat officers could determine whether to arrest
Sanchez in a timely fashion. Oscar described Sanchez to Sergeant Dempsie
at 6:50 on the morning of the murders as the man who had a “wisp” on his
chin and who had brought him ice cream. (6 RT 1193-1195.) Sergeant
Kroutil conducted the ‘singlc-phot/o lineup a little over two hours later, at
9:00 that morning. (6 RT 1167-1168.) At that time, Sanchéz had not yet
been arrested, which ultimately occurred between 11:00 and 11:20 that
rh;)ming. (52RT 11142-11144; 55 RT 11213-A.) The single photo was
prepared close in time to receiving descriptive information from Oscar, as
opposed to at noon when the six-person lineup could be prepared. (6 RT
1 199.) It was also prepared closer in time to the offense, as opposed to the
noon hour, when details of the perpetrator were fresher in Oscar’s mind.

These steps ensured that a child Oscar’s age would provide a more accurate

identification than if officers waited until noon when a six-person photo
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lineup could be prepaid. Thus the single-photo lineup was necessary to
determine whether police should arrest Sanchez and was based on a valid
need for law enforcement to discover the correct suspect. - (People v.
Martinez, supra, 207 Cal.App.3d at p. 1219.)

Although the identification procedure consisted of a single photo, it
was not attended with the same practices employed in a single person
- showup that can result in inherent suggestion. (See In re.Carlos M. (1990)
220 Cal.App.3d 972, 386.) For examﬁle, Sanchez was not shown to Oscar
* near a police vehicle or in handcuffs. (See Id.; see also People v. Craig
(1978) 86 Cal.App.3d 905, 914.) Instead, Oscar viewed a photo of Sanchez
standing alone against a plain white wall holding a Porterville Police
Department sign. The suggestiveness of the photo was minimal given
Sanchez’s surroundings in the photo and Oscar’s age and inabil’ity to read
the sign identifying Sanchez’s photo as a booking photo. (1 SCT 1; 6 RT
1171-1172.)

Further, Sergeanf Kroutil did not suggest to Oscar that the person in
the single-photo lineup was the person that the police thought had killed his
mother and sister. (6 RT 1185-1186.) Instead, Sergeant Kroutil simply
told Oscar that he was going to show him a photograph. All other
conversation was small talk and did not relate to the events surrounding the
murders. When shown the photo, Oscar immediately identified the person

as “Juan” without being prompted as to the identity of the person in the
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photo. (6 RT 1172, 1185.) Oscar further stated that he saw “Juan” that
morning when his mother “was bleeding.” (6 RT 1173, 1187-1 188.) No
part of Sergeant Kroutil’s idéntiﬁcation procedure suggested to Oscar that
Sanchez was the person Oscar should identify as the man who killed his
mother and sister. Accordingly, the identification process was not unduly
suggestive, and Oscar’s identification did not violate Sanchez’s right to due

process.

b.  Oscar’s identification resulting from the
single photograph was reliable

Even if the procedure utilized by Sergeant Kroutil was unduly
suggestive, Oscar’s identification, as the trial court found, was still reliable.
(I0RT 1191; 64 RT 13039.) Oscar viewed Sanchez from his mother’s bed.
(6 RT 1194-1196.) There was a single vanity light above a sink located in
the be;irooﬁl illuminating the entire room. (55 RT 11186-A-11 187-A.)

The light “wasn’t overly bright, nor overiy dim” and was “just an overhead
“bathroom light.” (70 RT 14305.) During the first trial, Oscar described the |

room as being lit but did not remember which light was on. (17 RT 3585.)

From all accounts, it appeared that Sanchez was in the room for less than a
“minute. (6 RT 1194-1196.)

Despite Sanchez’s brief presence in the room, Oscar’s description
shows that he paid a high degree of attention to Sanchez while he was able

to view him. Oscar was able to describe Sanchez as having a “wisp” and
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ldemiﬁed him as a man he knew because thal man had brought him ice
cream before. (6 RT 1195.) Oscar was also able to describe the actions
that took place in his mother’s room while he viewed the scene. He told
Sergeant Dempsie that he saw Sanchez in the room after his mother walked
in and grabbed the telephone by her bed. His mother then fell backwards
on to the floor and Sanchez left the room. (64 RT 13204-13205.) This
observation was corroborated By the evidence at the scene, which showed
that Ermanda was lying next to the phone in her room with the phone
receiver on the floor next to her. (55 RT 11189-A; 59 RT 12064.) From
Oscar’s descriptions of Sanchez and the actions that occurred during the
- relevant time, it appears that Oscar paid close attention from his vantage
point in his mother’s bed. |

Further, Oscar did not perceive Sanchez for the first time when he saw
him in his mother’s room, but in fact recognized a familiar face, giving him
a degree of certainty unlike that of a person viewing another for the first
time. Oscar had seen and interacted with Sanchez prior to seeing him in his
mother’s room, because Sanchez had brought him ice cream and spent time
with him at his home. (5§ RT 797-799; 6 RT 1195, 1197.) These prior
interactions led to Oscar being “very strong in his belief” that the photo was

of the man who was in his mother’s room when she “was bleeding.” (6 RT

1175.)
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Qscar’s perceptions were also fresh in his mind at the time 'he
identified Sanchez following the single-photo lineup. Oscar observed
Sanchez around the time of his mother’s death, some time before ‘5:30 a.m.
and identified the photo of Sahchez at apbroximately 9:00 that same
morning. (6 RT 1167-1168; 62 RT 12512-12513.) He had also identified
Sanchez as the perpetrator an hour after his mother’s death by describing
him as the man who had bro'ught him ice cream and had a wisp on his chin.
(6 RT 1193-1194.)

This Court’s decision in People v. Kennedy, supra, 36 Cal.4th 595, is
instructive. In Kennedy an identification process was found to be reliable
after weighing the totality of the circumstances. ‘In that case, a witness to a
murder described the perpetrator to police and attempted to aid in preparing
a composite sketch of the man. She said the perpetrator had no facial hair.
(/d. at p. 603.) When an arrest was made, the witness saw a newspaper
photograph of the arrestee, the defendant, and expressed her concern to
police because of the defendant’s eyes and beard. (Id. atp. 605.) A
detective showed her a picture of the defendant without a shirt, which
revealed his tattoos of a swastika, a gun, and the name of his gang. The
witness could not identify the defendant because his eyes were downcast in
the picture. When shown a video_tape of the arrest, however, the witness
saw the defendant’s eyes as he looked up and said: ““Oh, my God, that’s

him, and I don’t know how I missed that beard.”” (Ibid.)
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The Kennedy court determined that the identification cvidence “was
admissible és reliable under the totality of circumstances.” (Kennedy,
sup}'a, 36 Cal.4th at p. 610.) The court applied the factors announced in
Neil v. Biggers, supra, 409 U.S. p. 199, and found that the fact that the
witness had inaccurately described the suspect to police and did.not
recognize him in the newspaper 'photograph was outweighed by her
proximity to the perpetrator, thevfact she had looked at him for 30 to 60
seconds, the passing of only three weeks between the crime aﬁd the
identification, and the certainty of her later identifications upon seeing the
video and in court. (Kennedy, supra, 36 Cal.4th at pp. 610-611.)

The factors present here are much stronger than the weight of the
factors present in Kennedy. As described above, Oscar kneW who Sanchez
was prior to seeing him in his mother’s room and identified him to police as
the man whom had brought him ice cream. (5 RT 797-799; 6 RT 1195,
1197.) He identified Sanchez hours after the crime and was strong in his
belief that it was Sanchez who he héd seen. (6 RT 1167-1168, 1172, 1175,
1193-1194; 62 RT 12512-12513.) Although Oscar viewed Sanchez for a
short amount of time while in his mother’s room, it appears that he was
paying a high degree of attention given his ability to describe not oniy
Sanchez’s appearance, but also the activities going on inrhis mother’s room
at the time he made his observations. .(6 RT 1195; 55 RT 11198-A; 59 RT

12064; 64 RT 13204-13205.) Taken together, the totality of the
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circumstances of Oscar’s identification of Sanchez show that the
_identification was reliable and independent of any suggestion that may have
resulted from the\identiﬁcation procedure.

¢.  Any suggestion on the part of Sergeant

_ Kroutil did not cause Oscar to identify
Sanchez '

Oscar identified Sanchez as the perpetrator before Sergeant Kroutil
showéd him Sanchez’s picture, showing that any alléged unduly suggestive
pfocedure did not cause Oscar’s ultimate identification. (People v.
Contreras, supra, 17 Cal_.App.4th atp. 821.) As stated above, “[a]

-procedure is unfair which suggests in advance of identification by the
witness the identity of the person suspected by the police.” (Ochoa, sitpra,
19 Cal.4th at p. 413.) In Ochoa, this Court cited People v. Slutts, supra,
259 Cal.App.2d 886, where two sisters, ages 11 and 14, saw the defendant
commit multiple acts of indecent exposure. The younger of the sisters was -
shown a> photo lineup of five beardless men and tentatively identified the
defendant. The investigating officer drew a beard and moustache on the
defendant’s picture to match the child’s original description of a bearded
man. (Id’. at pp. 889-890.) The appellate court found the procedure to be
fair, stating:

| [T]he method used by Officer Perkins to procure the

identification of defendant was fair as to Peggy.... The officer
did not draw a beard on defendant’s photograph until Peggy had

first selected it as most closely resembling the man she had seen
in the park. Since none of the men in the photographs had
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beards Peggy could not be positive that defendant was the man.
Officer Perkins wanted to ‘help’ Peggy to make a more positive
identification. To be completely fair she should have sketched
beards on all of the photographs; instead she drew a beard only
on defendant’s picture. While this procedure was unfair to the
extent that it tended to confirm the identification already made
by Peggy, the unfairness did not produce the identification in the
first instance, and so cannot be considered as grounds for a
claim of denial of due process of law.

(/d. at pp. 891-892.)

Sanchez’s case is much like Slutts. Like Peggy, Oscar tentatively
identified the perpetrator before confirming his identification. Peggy was
able to tentatively i_ﬂentify a photo of the person she thought to be the
assailant, while at 6:5'0 the morning of the murders, Oscar identified the
 assailant as the man who had brought him ice cream. (6 RT 1193-1195.)

In both scenarios, Peggy and Oscar pointed tqQ an identifiable subject, which
was later confirmed. In Peggy’s case, she was able to confirm the identity
of the subject when a police officer drew a beard on the defendant’s picture,
while Oscar wés able to confirm his identification when viewing a photo of
Sanchez. (6 RT 1172, 1175.) In both cases, the procedure of the
identification did not suggest in advance the identity of the assailant. Oscar
suggested the identity of the assailant when he told Sergeant Dempsie that
the man who brought him ice cream was in his mother’s room. (6 RT

i 193-1195.) Because Oscar essentially identified Sanchez before being
shown a picture, the alleged suggestiveness of the identification proéedure

" did not lead to Oscar’s confirmed identification of Sanchez as the man in
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the room with his mother when she was murdered. (People v. Slutts, supra,
259 Cal.App.2d at pp. 891-892.) |
Sanchez argues that Oscar’s initial identification did not rcﬂect his

independent recollection, but was the resuli of conversations he overheard
at Rosa’s house, along with conversations with police officers and Victor.
(AOB 113.) The People disagree. At the time Oscar identified Sanchez in
the single-phbto lineup, he had only communicated his belief dur‘ing an
interview with Sergeant Dempsie at 6:50 the morning of the murders that
the man who had brought him ice cream Was in his mother’§ room. (6 RT
1193-1195.) After that interview, he also told Victor that he saw the man
who had brought him ice cream, but Victor hever told Oscar that th‘e man’s
name was “Juan” until later that day. (5 RT 803-804.) There is no
evidence that, at the time of Oscar’s identification, anyone had told him the
name of a person they thought may have murdered his mother and sister, or
even what that person may have looked like. (See Arg. II, part B(3)(a),
ante.) |

| Further, even if Oscar had listened to conversations at Rosa’s house,
there is no evidence that the conversations included information identifying
Sanchez. In fact, nobody interviewed at the house was able to identify
Sanchez as a possible suspect. (62 RT 12559, 12730-12732; 63 RT 12932-
12933, 12941; 65 RT 13346, 13348; 68 RT 14010-14011; 69 RT 14123-

14124.) At approximately 6:00 on the morning of the murders, Rosa told
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Detective Lewis that she thought Drmanda had 4 boy[riend with a beard and
mustaéhe, however, Detectiv_e Lewis interviewed Rosa while she was alone
in the kitchen, where Oscar could not hear them. (61 RT 12366, 12476-
12477.) Rosa did not indicate that she thought this man had murdered
Errr'landé or Lorena. There wﬁs also no evidence ihdicating that Oscar
heard anything anybody elsé said indicating that Sanchez was a suspect.
(See Arg. I1, part B (3)(a), ante.) It was not until Oscar told Sergeént
Dempsie that he saw the man who had brought him ice cream that an
identifiable subject was brought to the attention of law enforcement. Thus,
Sanchez’s claims that Oscar’s identification was tainted by conversations is
purely speculative.

Consequently, the single-photo lineup did not create a substantial
likelihood of irreparable misidentification. (People v. Virgil, supra, 51
Cal.4th at p. 1256.) Under the totality of the circumstances, Sanchez has
not met his burden of demonstrating that the single-photo lineﬁp
identification procedure was unreliable and so unfair that it violated his due
process rights. (People v. DeSantis, supra, 2 Cal.Ath at p. 1222.)

2. The admission of Oscar’s identification of Sanchez

following the six-person photo lineup did not
violate due process

Sanchez next contends that the six-person photo lineup conducted
during Oscar’s interview at the police station was unduly suggestive and

unreliable. (AOB 115.) To support this contention, Sanchez argues that
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the single-photo lineup tainted Oscar’s subscquent identification at the
police station, and the interview by Sergeant Dempsie led Oscar to pick
Sanchez from the lineup. (AOB 115-121.) Respondent disagreés, because
the procedure of the six-person lineup was not unduly suggestive, and
Oscar’s identification was reliable. |

Although the trial court initially suppressed Oscar identification of
Sanchez during the six-person photo lineup (6 CT 1345), it reconsidered its
ruling at Sanchez’s third trial and determined that the identification was
admissible. (64 RT 13148-13151.) The trial court did not specify whether
it believed that the identification was not unduly suggestive or whether it
was basing its ruling on the reliability of Oscar’s identification. (64 RT
13148-13152.) However, when Sanchez renewed his motibn that the photo
lineup. was impermissibly suggestive, the court ruled that the identification
was admissible. (64 RT 13151-13152.)

a.  The six-person photo lineup was not unduly
suggestive

Sanchez argues that the photo lineup was suggestive becaﬁse he was
the only person in a jail shirt and had the thickest mustache of all the men.
(AOB 115, 118.) However, a photo lineup is not considered
unconstitutional simply because the suspect is the only person wéaring a
particular item of clothing. (People v. Johnson (1992) 3 Cal.4th 1183,

1217-1218 [defendant was the only person in jail clothing]; People v.
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DeSantis (1992) 2 Cal.4th 1198, 1222 [défendunt was the only person in
red shirt].) “Because human. beings do not look exactly alike, differences
are inevitable. The question is whether anything caused defendant to ‘stand
out’ from the others in a way that would suggest the witness should select
him.” (People v. Carpenter (1997) 15 Cal.4th 312, 367; see also People v.
Guillebeaé (1980) 107 Cal.App.3d 531, 557 [fact that the defendant was
darker complected than other African-Americans in photo lineup did not
render identification unduly suggestive].)

In the six-person photo lineup, Sanchez was the only ﬁerson in a red
shirt. (6 RT 1260.) However, there was another person in the lineup who
was the only person wearing a white shirt.‘ (1 SCT 5.) Thus, compared to
the other photos in the lineup, Sanchez did not stand out as the only person
wearing a shirt that was not like the others. Further, the fact that Sanchez
was in a red shirt was not in and of itself suggestive. (People v. Johnson,
supra, 3 Cal.4th at pp. 1217-1218.) Oscar told Sergeant Dempsie that the
man he saw in his mother’s room was wearing a red shirt; however, Oscar
told him this after he identified Sanchez in the photo lineup. Officers did
not know that Oscar saw Sanchez in a red shirt when they prepared the
photo lineup, and thus did not suggest to Oscar that Sanchez was the person
in his mother’s room by putting him in a red shirt for the lineup. (6 RT

1260.)
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Sanchez’s mustache was similar o the mustache he wore in the
single-photo lineup. Howéver, the mustache of the men in placement 1272
and 1274 were also similar. .( 18CT1L,5) Further, Sanchez wore a goatee, ,
as did all the other men, so Sanchez did not stand out becahse of his facial
hair. (1SCT5.) -

In People v. Cunningham, supra, 25 Cal.4th 926, an eyewitness
described a robber to police as having glasses and a beard and wearing a
suit. (Id. at p. 960.) This Court held that a photo lineup shown to that
eyewitness was not unduly suggestive, even though in it, the defendant was
the.only person with glasses and a beérd wearing a suit. This Court statedi

[A]ll six men are wearing glasses; at least one of the other

men is dressed in a three-piece suit, and another is wearing a suit

jacket. All of the men have a mustache and some have other

facial hair. Several have a hairstyle similar to that of defendant.

Defendant was not the tallest, shortest, oldest, or youngest of the
participants. His photograph was similar to that of the others.

/T 7

(1d. at p. 990.)

Sanchez’s photo lineup is comparable to the lineup in Cunningham.
Sanchez does not appear to be the tallest, shortest, oldest, or youngest
pehson in the lineup. All_the‘bther men had similar hairstylés, complexion;
and facial h{air. Sanchez is also not wearing élothing that would make him
seem dissimilar to the other men either - he is the only one wearing a red
shirt, another man is the only one wearing a white shirt, while another is the

only one wearing a jacket. (1 SCT5.) In essence, there is nothing in the
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lincup that makcs Sanchez “stand out” from the other participants that
would indicate to Oscar that he should pick Sanchez as the man he saw in
his mother’s ro.om. (People v. Carpenter, supra, 15 Cal.4th af p. 367.)

Further, the single-photo lineup did not taint Oscar’s identification
during the six-person lineup. As explained above, the single-photo lineup
was not unduly suggestive, and Oscar’s identification was independent of
- the identification procedure and came from his own recollections. (See
Arg. 111, part (B)(1), ante.) Accordingly, his identification 6f Sanchez
- following the six-person photo lineup was also based on his independent
recollections and was not influenced by the single-photo lineup.

Also, because Sanchez looked different in the six-person photo lineup
than he did in the single photo, it is unlikély that Oscar identified Sanchez
because he looked like a prior photo he had seen. The six-person photo
lineup depicted Sanchez as he looked the day of the murders, while the
single photo was a prior booking photo from February of the previous year.
(1 SCT 1; 64 RT 13229-13231.) While Sanchez does look similar in both
photos, considering he is the person depicted in them, there are differences
as well-.. Sanchez’s hair is not slicked back in the single photo, as it is in the
six-person lineup, and he did not have a goatee like he did in the six-person
photo 'lineup. (1SCT 1, 5.) Additionally, Sanchez is wearing different
clothing in each photo, and a larger portion of his body is shown in the

single photo. (1 SCT 1, 5.) Thus, differences in the photos rendered it
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unlikely that Oscar based his identification of Sanchez [ollowing the six-
person photo lineup on the prior photo he had seen of Sanchez.

Finally, Sergeant Dempsie’s interview did not suggest to Oscar that he
should pick Sanchei as the person he saw in his mother’s room the night
she'/was murdered. Sanchez argues that Sergeant Dempsie was not a ““non-
blind’ administrator,” and could have “gain[ed] Oscar’s trust and influence
the outcome of the lineup process.” (AOB 116.) In support of his
argument, Sanchez points to an interaction between Oscar and Sergeant
Dempsie in which Sergeant Dempsie reviewed the events of the murder and
then asked Oscar to identify the man he saw in his mother’s room and the
man who brought him ice cream. (AOB 118-120.) Oscar had always
referred to the man he saw in his mother’s room as the man who had
brought him ice cream. (6 RT 803, 1195.) Sergeant Dempsie did not
create this association for Oscar, he merely referred to the man in Oscar’s
mother’s room using Oscar’s own words.

Sergeant Dempsie also did not “add[] the mustache” to Oscar’s
description of Sanchez as Sanchez suggests. (AOB 120.) Oscar originally -
identified Sanchez as having a “wisp” on his chin. (6 RT 1195.) He then
identified Sanchez as having a mustache during the single-photo lineup that
occurred hours before the six-person photo lineup. (6 RT 1 172.) Further,
during the interview at the police station with Sergeant Dempsie, it was

Oscar who said that Sanchez had a mustache and a beard after Sergeant
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- Dempsie asked whether the man had “any hair on his face,” such as “a
mustache or beard or anything like that?” (13 CT 3512.) Sergeant -
Dempsie did not suggest to Oscar that Sanchez had a mustache, and Oscar
had already indicated to both Sergeants Kroutil and Dempsie that Sanchez
had a mustache.

During the interview at the police étation, Sergeant Dempsie reviewed
the events of the murder with Oscar and had ;)scar describe the man he saw
in his mother’s room. (13 CT 3508-3513.) This part of the interviéw,
however, did not suggest to Oscar that he should pick Sanchez out of a
lineup or have the effect of making Sanchez “stand out” from the other men
in the lineup. Instead, this part of the interview had the effect of recalliﬁg
the events in Oscar’s mind so that he could make an accurate identification.
Oscar described the man he saw as having a mustache, whiskers, and
slicked back hair. (13 CT 3512-3513.) This description matched every
man piCtufed in the six-person photo lineup and was not particular fo
Sanchez. (1 SCT 5.) Thus, the fact that Sergeant Dempsie briefly asked
Oscar to describe the man in his mother’s room did not make the
identification procedure unduly suggestive.

And the fact Sergeant Dempsie did not give Oscar an admonishment
before asking him to identify the man he saw in his mother’s room did not

make the identification procedure suggestive. Sanchez cites Oliva v.

Hedgepeth (C.D. Cal. 2009) 600 F.Supp.2d 1067 (Oliva), for the contention
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- that the lack of an admonition made the identification prccedure unduly
suggestive. (AOB 121.) However, a more complete rcading of Oliva
shows that the court did not base its ruling on that circumstance alone, and
other circumstanccs of the identification made the procedure in Olivia
suggestive and distinguishable from the prccedure employed with Oscar.
In Oliva, a six-year-old girl identified the defendant from a six-person
lineup. (Oliva, supra, 600 F.Supp.2d at p. 1080.) The officer did not tell
her that the lineup may or may not contain a photcgraph of the suspect.

~ Further, the officer asked the girl leading questions during their intcréction
leading her to identifying the suspect he had in mind. (/d. at pp. 1080-
1081.) Finally, the officer signaled to the girl that she had identified the
correct suspect, which led her to seek the officer’s approval by affirming
that the other men in the lineup were not the man she saw commit the
crime. (/d. atp. 1081.)

Further, the officer in Oliva took the child witness one-by-one through
the photographs in the lineup, starting with the first photo, and asked her
leading questions about the circumstances of the crime. The officer
suggested to the child witness that she had not seen the man in the first
photo commit the crime by telling her that he was not the 'man on the bike,
after she had expressed uncertainty. (Oliva, supra, 600 F.Supp.2d at pp-
1080-1081.) Conversely, Sergeant Dempsie first asked Oscar to describe

what happened around the time of his mother’s death and then to describe
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- the man he saw. Oscar did both of these things without Sergeant Dempsie
prompting him to answer in any particular fashion. (13 CT 3508-35 12.)
Sergeant Dempsie then showed Oscar the six-person photo lineup and
asked him if he could point out the man who had brought him ice créam
and was in his mother’s room. (13 CT 3512-3513.) Oscar pointed at
Sanchez’s picture and indicated that he was sure this was the man in his
mother’s room. (13 CT 3513; 6 RT 1229-1230.) Oscar then responded to
Sergeant Dempsie’s open-ended questions about the events of the evening,.
(13RT 3513-3516.) |

Additionally, the officer in Oliva signaled to the child witness that she
had picked the correct subject before they had moved onto the reinaining
witnesses in the lineup. (Oliva, supra, 600 F.Supp.2d at 1081.) The officer
told the child witness that “she ‘did’ (in the past tense) a ‘great’ and
‘awesome’ job and should feel ‘real good’ about herself.” (/bid.) The court
stated that, “[i]n such circumstances, any person, much less a child of six,
easily could have understood she was being told she had made the ‘right’
choice.” (Ibid.) These circumstance did not occur here. After Oscar told
Sergeant Dempsie that Sanchez was the man in his mother’s room, the two
went back to talking about the circumstances of the crime. Sergeant
Dempsie did not indicate to Oscar that he had made a correct selection from

the photo lineup. (13 CT 3513-3516.)
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Thus, the circumstancés of Oscar’s identification are different than the
' circumstances in Oliva. Although in both situations neither officer
admonished the child witness that the perpetrator may or may not be
included in the photo lineup, the suggestive procedures employed in Oliva
were not present when Oscar identified Sanchez. Because Sergeant‘
Dempsie conducted the six-person photo lineup in a neutral manner that did
not suggest to Oscar that he should select Sanchez, Oscar’s identification of
Sanchez did not violate Sanchez’s due process rights and there is no need to
determine whether Oscar’s identification following the photo lineup was
reliable. (See People v. Cunningham, supra, 25 Cal.4th at p. 989.)

b.  Oscar’s identification of Sanchez following
the six-person photo lineup was reliable

In émy event, even if the photo lineup identification process was
suggestive, Oscar’s identification still was reliable. Many of the factors
announce in Neil v. Biggers, 409 U.S. at 199-200 are discussed above,
including Oscar’s proximity to Sanchez while in his mother’s room, his
high degree of attention, and the fact that he knew what Sanchez looked
like from a prior encounter. (See, ante Arg. III, part B(1).) Additionally,
Oscar identified Sanchez as the perpetrator following the six-person lineup
close in time to when he first observed him. Oscar was interviewed at the

_ Porterville Police Station around noon and identified Sanchez near the

beginning of the interview. (13 CT 3508-3513.) This was a little over six
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liours after Oscar had observed Sanchez in his mother’s room, a short time
before 5:30 a.m.

Oscar was also confident that it was Sanchez he saw in his mother’s
room when he identified Sénchez to Sergeant Dempsie. Although Oscar
identified Sanchez from the six-person lineup ‘by saying that he thought
Sanchez was the man, he then responded that he was sure vthat it was
Sanchez when asked. (13 CT 3513.) Further, e.ven though Sanchez’s photo
did not look identical to the photo used in the single-photo lineup, Oscar
identified Sanchez.during. both identification procedures as the man he had
seen in his mother’s room. (13 CT 3513; 6 RT 1172, 1185.) The accuracy
of Oscar’s prior identification and the fact that he was able to identify the
same person in the subsequent identification bolsters the reliability of
Oscar’s identification following the six-person lineup. (See Neil v. Biggers,
supra, 409 U.S. at 199-200 [accuracy of a prior identification is a factor
considered assessing the reliability of an identification under the totality of
the cir(;umstances].)

Consequently, Oscar’s identification of Sanchez following the six-
person photo lineup was reliable under the totality of the circumstances,
thus, éanchez’s due procesé rights were not violated, and the trial court

properly admitted the identification.
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3. The hdmission of Oscar’s identification of Sanchez
at trial did not deprive Sanchez of due process

Finally, Sanchez argues that Oscar should not have been allowed to
identify Sanchez at trial becéuse the identification was not reliable or
independent of the prior “suggestive” identification procedures. (AOB
121-125.) The People disagreé. As discussed above, the pre-trial
identification procedures were not unduly suggestive, and did not taint any
future identification. (See Arg. III, part>B(1)-(2), ante.) Regardless, under
a totality of the circumstances, Oscar’s in-trial identification was reliable
and therefore did not violate Sanchez’vs due process rights.

As previously shown, Sergeants Kroutil and Dempsie did not suggest
to Oscar that he should identify Sanchez as the man he saw in hié mother’s
| room the night she died. (See Arg. III, part B(1)-(2), ante.) The single-

photo-lineup procedure utilized by Sergeant Kroutil was necessary to

Sergeant Kroutil did not ask Oscar aﬁy leading questions, and Oscar
identified Sanchez from his own recollections. (See Arg, I1I, part B(1),

| ante.) Likewise, the procedure Sergeant Dempsie used leading up to
Oscar’s identification of Sanchez was not suggestive. Sanchez appeared in
a six-person photo lineup with men that llooke‘d like him, so he did not stand
out from any person pictured in the group. Further, Sergeant Dempsie did

not indicate to Oscar that he should pick Sanchez as the man he had seen in -
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his mother’s room. ‘(See Arg, III, purt B(2), ante.) The fact that the prior
identifications were not conducted in a suggestive manner makes it
unnecessary to decide whether Oscar’s in-court identification was reliable.
(People v. DeSantis, supra, 2 Cal.4th at 1224, n.8.) | |

Even if this Court were to reach the reliability of Oscar’s ‘in-court
identiﬁcation? Sanchez’s claim still fails. Uﬁder the factors announced in
Neil v. Biggers, supra, 409 U.S. at pp. 199-200, Oscar identification was
reliable. As previously stated, Oscar initially saw Sanchez after he Was
awoken by the sound of a gun fire, and he saw his mother walk into the
room followed by Sanchez. It appears that Oscar paid a high degree of
attention to the man that walked into the room because he was able té
describe Sanchez’s appearance and the actions he observed. (64 RT 13204-
13205.) His perceptions were confirmed by the evidence, which tended to
show that Ermanda picked up the phone and dropped it before(falling to the
ground. (55 RT 11189-A; 59 RT 12064.) There was also a light oﬁ ih the
bedroom, illuminating the room so that Oscar could see what happened.
(55RT 111’86-A-1 1187-A; 70 RT 14305.) |

Although it appeared Oscar did not have a long opportunity to view
Sanchez in his mother’s room, this was not the first time Oscar had seen
Sanchez. (5 RT 797-799; 6 RT 1194-1196.) Accordingly; Oscar was not in

a position where he had to remember all of Sanchez’s features to later

identify him to police. Oscar saw a familiar face in his mother’s room and
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| recognized it as a man he had prior interactions with. This provides greater
weight to Oscar’s identification, especially when compared to a person
identifying someoné he or she had first seen during a brief encounter.
Further, following all of Oscar’s previous identifications, neither
Sergeant Kroutil nor Sergeant Dempsie ever confirmed to him that he had
identiﬁea the correct suspect. (13 CT 3513-3516; 6 RT 1185-1186.) This
is a distinguishing factor from Oliva, which Sanchez heavily relies upon in
arguing that Oscar’s identification of him violated due process. (AOB 121-
125.) Of particular note to the O/iva court was that the officer confirmed
the child witness’s identification of a suspect and seemed to leéd her into
making that identification. (Oliva, supra, 600 F.Supp.2d at 1081.) That
circumstance is absent from Oscar’s identification of Sanchez. In fact,
following the single-photo lineup and the six-person photo lineup, neither
~ Sergeant Kroutil nor Sergeant Dempsie confirmed to Oscar that he had
picked out the suspect they had in mind, _me’aning that each time Oscar
identified Sanchez, he was not identifying him because of prior affirmation.
(13CT 3513-3516; 6 RT 1185-1186.)

Further, .in Oliva, the child witness’ observations were called into
doubt by other witnesses. (Oliva, supra, 600 F.Supp.2d at 1082.) This is
not the case here, because the only person to have seen Sanchez and later be
able to communicate his observations was Oscar. No other witness was in

the house or saw anything on the street. Although other residence of
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Wellinglon were awake ul the lime of the crimes and testified to hearing
gun shots, no person was looking outside and could testify to any
observations made outside of Ermanda’s and Lorena’s home. (65 RT
13295-13297; 66 RT 13396-13397, 13399-13401, 13482, 13484.) |
However, the evidence showed that Hector Hernandez saw Sanchez near
Ermanda’s house around the time of the murders. (55 l.{T ll350—A, 11355-
A; 60 RT 12242-12243.) This serves to corroborate Oscar’s identification

~ in the sense that it tended to make it more likely Sanchez was actually the
person Oscar saw in his mother’s room. Thus, this factor distinguished this
case from Olive because there was no evidence to show Oscar was
mistaken in his identification, and the consistency of his identifications of
Sanchez in multiple photographs tend to show that Oscar was accurate.

As noted above, Oscar’s prior identifications were accurate when
compared to the information he had already communicated to law
enforcement — that he saw a man with a mustache, whiskers, and slicked
‘back hair. (13 CT 3512-3513; 6 RT 1195.) Oscar conﬁrmed his
identification that the man who brought him ice cream was in his mother’s
room when he identified Sanchez’s image in the single-photo lineup. (6 RT
1173, 1175, 1187-1188, 1195.) Oscar also accurately identified Sanchez |
from the six-person lineup as the man who was in his mother’s room; even
though in that photo, Sanchez looked slightly different than he did in the

photo used in the single-person lineup, and he looked similar to all other
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men picture along side of him in the six-person lineup. (18CT 1,5;6 RT
1229-1230.) Although Oscar’s story of the events surrounding his mother’s
and sister’s deaths changed during the interview with Sergeant Dempsie,
Oscar always maintained that the man who had brought him ice cream was
in his mother’s room when she died. (5RT 803; 6 RT 1 1‘95.) These
identifications and statements were also made close in time to Oscar’s
observations, weighing in favor of reliability. (People v. Cunningham,
supra, 25 Cal.4th at p. 989.) - |

Most importantly, it dees not appear that Oscar’s testimony was
tainted by his prior identifications. Multiple years had passed since Oscar
had first identified Sanchez as the man who had brought him ice cream and
whom he had seen in his mother’s room when she died. If Oscar had been
parroting the influences of law enforcement, it is likely he would have
identified Sanchez without thought. Instead, Oscar relied upon his
independent recollection and merory as it stood at the time of Sanchez’s
third trial and testified that he saw Sanchez the day of his mother’s murder,
but he did not remember where. (60 RT 12218-12219.) He also said that
Sanchez had previously brought him ice cream, but did not remember
when. (60 RT 12218- 12219.) Oscar testified truthfully to the state of his
memory at Sanchez’s third trial and did not identify Sanchez in a Qay that

would suggest he was tainted by his prior identification processes.
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Sanchez focuscs on Oscar's age as evidence that his identification was
unreliable. (AOB 88, 112, 122.) But Oscar’s agé is only one factor.
Although he was a young boy at the time he witnessed his mother’s and
sister’s deaths and saw Sanchez in his mother’s room, the 6ther factors
weigh in favor of reliability of his trial identification. (60 RT 12216.) |
Accordingly, Oscar’s testimony identifying Sanchez was not influenced by
his prior identification procedures and was reliable based on the totality of
the circumstances.

C. The Purported Error Was Harmless

Assuming that Oscar’s in-court identification and prior identifications
were the product of impermissibly suggestive identification procedures, the
erroneous admission of the identifications was harmless beyond a
reasonable doubt. (Chapman v. California, supra, 386 U.S. at p.. 24)

Sanchez claims that the only difference between his first two trials
and the one here was the scope to which Oscar’s identifications and
testimbny were impeached and shown to be not credible. (AOB 128-129.)
However, along with Oscar’s identiﬁcations, it came to light that Sanchez
was not in fact asleep in bed with his wife at the time of the murders as he
claimed. (55 RT 11221-A-11222-A.) Actually, Sanchez was seen near
Ermanda’s house around the time of the murders: (55 RT 11355-A; 60 RT\
12242-12243.) Before this revelation, the prosecution had no evidence that

so strongly contradicted Sanchez’s alibi. And this new evidence, placing
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Sanchez near the location of the murders at approximately the time of the
murders buttressed Sanchez’s own confession. Thus, the evidence outside
of Oscar’s identifications and testimony, amply proved Sanchez guilty of

the murders and sexual éssault. (See Arg. I, part C, ante.)

IV. THE TRIAL COURT PROPERLY ALLOWED POLICE OFFICERS
TO TESTIFY ABOUT STATEMENTS OSCAR MADE THE
MORNING OF THE MURDERS

Sanchez argues that the trial court erred by admitting statements made
by Oscar to the police on the fnoming of his mother’s death. More
specifically, Sanchez attacks the statements Oscar made to 'Sergeant
Dempsie at 6:50 the morning of the murders, when he identified the man
who brought him ice cream as the man he saw in his mother’s rbom, and to
Sergeant Kroutill at 9:00 that momiﬁg, when he identified a photo of

Sanchez as the man in his mother’s room. (AOB 130-132.) The People

to the hearsay rule in ruling Oscar’s statements admissible.
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A. Background'

1.  Oscar’s interviews with the police on the morning
of the murders

Oscar was first interviewed by Detective Lewis at approximately 6:20
the morning of the murders. (5 RT 870, 874.) Oscar appeared calm and
was not crying. (5 RT 876-877; 61 RT 12368.) Oscar told Detective Lewis
that he was sleeping on the floor of his mother’s room and awoke because
he heard a loud voice. He then saw a man standing in his mother’s room.
Oscar then became quiet and unresponsive. Detective Lewis may have
asked Oscar to describe the man or tell him the man’s name, but Oscar was
unable to respond. (5 RT 877-878; 61 RT 12393, 12473-12475.)

Sergeant Dempsie testified that he first interviewed Oscar between
6:50 and 7:00 the morning of the murders in the living room of Rosa’s
house. (6 RT 1193-1194; 64 RT 13203-13204.) Oscar was emotional and
crying. He would periodically stop crying andv answer questions. Oscar
cried at the beginning of the interview and again toward the end of the
interview. Oscar was also shaking. (64 RT 13207-13208.)

During tﬁe interview, Oscar told Sergeant Dempsie that he was asleep

in his mother’s bed, and he woke up because he heard “firecrackers™ and

18 Oscar’s statements to police and his interactions with people at
Rosa’s house are discussed in depth in Argument II, part A(4)(b). For the
purpose of clarity, respondent briefly summarizes Oscar’s statements and
other relevant evidence.
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his sister screaming. (64 RT 13204, 13207.) He saw his mother come into
the bedroom and walk toward the phone, which was neér the bed. After his
mother grabbed the phone, she fell backwards. She was bleeding. He also
saw a man in the room with her. (64 RT 13204-13205.) Sergeant Dempsie
asked Oscar to describe the man. Oscar descfibed him as the man who had
brought him ice cream and had a “wisp” on his chin. Oscar also brushed
his chin with his hand. (64 RT 13205-13206.) After the man left the room,
Oscar went to his mother and tried to wake her up, but was unablé to. He
then tbld Sergeant Dempsie that he ran outside to his aunt’s house. On the
way out of the house, he saw blood on the walls, and he saw his sister, who
‘was also bleeding. (64 RT 13206-13207.)

Sergeant Dempsie talked to Victor after his interview with Oscar. He
asked Victor if he knew anybody who had brought Oscar ice cream, and
Victor told him that “Juan” had, and also told Sergeant Derr;psie where
“Juan” lived. (64 RT 131 17, 13208-13209.)

After interviewing Oscar and Victor, Sergeant Dempsie interviewed
Rosa Chandi, followed by Michael Martinez, Areli Orosco, Benny
Martinez, Michele Chandi, and Efrain Martinez. (64 RT 13213.) He did
not remember how long it took him to interview them, but he did remember
that it took him over an hour and that he did it sequentially. (64 RT 13214.)

Sergeant Dempsie did not recall where Oscar was during the interviews, but
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he thought Oscar was with other family members in the house or in the
front yard. (64 RT 13217.)

Sergeant Kroutil talked to Oscar at approximately 9:00 the same
morning, after obtaining a prior booking photo of Sanchez. (6 RT 1167-
1168;) When he arrived at Rosa’s house, he took Oscar intb a back
bedroom. (6 RT 64 RT 13220.) As soon as Sergeant Kroutil showed Oscar
the photo of Sanchez, Oscar said that the photo was of “Juan.” (64 RT
13221, 13225.) Sergearit Kroutil asked Oscar when he had seen “Juan,”
~ and Oscar said he was sure thét “Juan” was the person in the house when
his mother was bleeding. (64 RT 13222-13223.) Oscar was ql1iet and

appeared upset, but was not crying. (64 RT 13228.)
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2. Oscar’s interactions with people at Rosa’s
houseWhen Rosa returned to her home with Oscar

following the discovery of Ermanda’s and Lorena’s bodies, she
immediately gave him to her daughter to take to a back bedroom. Oscar
may have heard Rosa tell her son, Michael Martinez, that an “incident” had
occurred at Lorena’s house. (62 RT 12518-12519.) Rosa did not tell
anyone in the house what she had seen at Ermanda’s house, and nobody
asked questions. In fact Rosa and her family have still not talked about that
day because it was “a very hard ordeal ....” (62 RT 12559.) Rosa did not
remember where Oscar was located later when somebody called Rosa’s
brother, Efrain Martinez, to tell him about his daughter, Lorena. (62 RT
12541.) She did not know where Oscar was throughout the day and had no
recollection of who he talked to. (62 RT 12538-12539.)

Michael Martinez, Rosa’s son, testified that he woke up when his
mother came into the house looking upset and said “something happened
down the street.” (63 RT 12916.) He saw his mother call 911 and heard
her conversation. (63 RT 12916.) He heard his mother say that there was
an “incident” at Ermanda’s house and some blood. She did not say
anything about what she had seen in the house. (63 RT 12942.) At the
time of the murders, Michael did not know Sanchez or know that a man had
bought Oscar ice cream. (63 RT 12932-12933.) Other than police officers,

Michael did not talk to anybody about what he had seen in Ermanda’s

182



house. (63 RT 12941.) Michael also never asked Oscar what he had scen
or heard in his own house after his mother died. (69 RT 14119-14120.)

Areli Orosco testified that she woke up when Rosa came into the
house and was acting hysterical. When Orosco a;ked Rosa what was
wrong, Rosa did not respond. (69 RT 14121-14122.) Orosco did not talk
to Oscar at all that morning, but remembered that Oscar was in the living
“room. (69 RT 14123-14124.) Family members came to the house that
morning and talked about what had happened, but Orosco did not hear
anyone talk about possible suspects. She did hear someone talk about 'a
truck, but did not remember who. (69 RT 14124-14125.)

Benny Martinez woke up in the early morning on the day vof the
~murder because he heard Rosa “going hysterical” by the front door. (65 RT
| 13339.) Rosa said something to the effect that “there was trouble down the
_street” but did not say what type of trouble. (65 RT 13340-13341.) Benﬂy

did not remember where Oscar was located at that time, but did remember
_that he was in the house. (65 RT 13340-13341.) Benny did not remember
being interviewed that day, but was able to hear some of the interviews that
took place in the living room (65 RT 13344.) He did not know of any
possible suspects and did not talk about it with anyone. (65 RT 13346.) He
also did not know who Sanchez was. (65 RT 13348.) He did remethber a
picture of a truck being shown during one the interviews. (65 RT 13346-

13347.)
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Michelle Chandi woke up when her mother, Rosa, came into the
house and was acting hysterical. Michelle ran out of her bedroom and into
the living room. (62 RT 12726-12728.) Rosa was on the phone and Oscar
was with her looking confused. (62 RT 12728.) Rosa told Michelle that
something had happened and to take Oscar to the back bedroom. (62 RT
12729.) Michelle immediately took Oscar to a back room, put on a movie
for him to watch, and stayed with him for a while. (62 RT 12728-12730.)
Michelle eventually went to the master bedroom without Oscar because she
was upset. Michael met her there to calm her down but did not answer her
when she .asked him what had happened. (62 RT 12730-12732.) Michelle
remembered Oscar eating at the kitchen table but did not remember where
he was throughout the day. (62 RT 12734, 12741))

Efrain Martinez stayed outside of Rosa’s house most of the time that
he was there. Officers never interviewed him, except to ask who he was.
In the afternoon, Efrain went inside the house and saw Oscar in the living
room. (68 RT 14009-14010.) He did not talk to Rosa about what had -
happened or to anybody else about who may have committed the murders.
(68 RT 14010-14011.) |

Neal Scott Smith saw Oscar inside of the house wandering around at
10:00 that morning, but did not see him at all times through;)ut the day.

The only time Smith saw Oscar talk to family members was when they

asked him whether he was hungry. (68 RT 13949.)
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Dora Madrid was Rosa’s sister and arrived at Rosa's house between
6:30 and 6:40 on the morning bf the murders. (68 RT 13974-13975.) At
some point, she saw Oscar sitting at the table eating a bowl of cereal. -
When she asked Rosa what ‘had happened, Rosa responded that Ermanda
and Lorena had been killed. (68 RT 13977, 13986.)

Oscar talked to Victor after he talked with Sergeant Dempsie. Oscar |
tried to get Victor to stop crying, but he did not remember Victor talking to
him. (59 RTV 11988.) Victor teétiﬁed that when he arrived at Rosa’s house,
" he saw Oscar eating breakfast at the kitchen table. (64 RT 13101.) He
talked to Oscar for appfoximately 20 minutes and asked him what had
happened. (64 RT 13109.) Oscar repeated to Victor that he had seen the
man who had brought him ice cream in his mother’s room. (5 RT 803.)
Victor did not talk to Oscar about what had happened. (64 RT 13109-

- 13110, 13176.) Victor testified at the 402 hearing that he did not talk to
Oscar about a man named “Juan” until later that day. (5 RT 803-804.)

3. Sanchez’s objection and the court’s ruling

Sanchez objected to the admission of Qscar’s prior statement to
Sergeant’s Dempsie that the man he saw in his mother’s room had a wisp
on his chin and was the man who gave him ice cream. He also objected to
Oscar’s statement to Sergeant Kroutil identifying Sanchez following the
single-photo lineup as the man in his mother’s room when she was

bleeding. (60 RT 12162-12163.)
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- In a written order, the trial court ruled Oscar’s statement t6 Sergeant
Dempsie admissible as an excited utterance and adopted that ruling at the
third trial. (8 CT 1941; 64 RT 13026-13027.) The court also found Oscar’s
statements to Sergeant Kroutil and his identification of Sanchez following
the single-photo lineup admissible. Specifically, the court ruled that
Oscar’s statement was an excited utterances. The court also found that
Oscar’s statements Were prior consistent statements and past recollections

recorded. (64 RT 13039-13040.)
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B. The Trial Court Properly Admitted Oscar's Prior
Statements to Sergeants Dempsie and Kroutil Because
They Constituted Spontaneous Statements

Sanchez first contends that Oscar’s statements were ‘hearsay and did
not qualify under the hearsay exception for spontaneous statements (AOB
132- 139.) He argues that Oscar had ample time to reflect and contrive his
statements, because he revisited the crime scene_and heard numerous
people talking about the crime. (AOB 136-137.) The People disagree.
Oscar was under the stress of his mother’s and sister’s deaths at the time he
made statements to Sergeants Dempsie and Kroutil. He did not have an
opportunity to reflect or contrive any misrepresentations, and his statements
related to the circumstances which put him under such stress. These
circumstances establish that Oscar’s statements were spontaneous and thus
were not rendered inadmissible by the hearsay rule.

1.  Applicable law

Pursuant to section 1240,

[e]vidence of a statement is not made inadmissible by the
hearsay rule if the statement: [{] (a) Purports to narrate,
describe, or explain an act, condition, or event perceived by the
declarant; and [{] (b) Was made spontaneously while the
declarant was under the stress of excitement caused by such
perception.

The theory underlining this exception is that the reflective faculties

are dispelled and any utterance becomes the “instinctive and uninhibited
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expression” of the person under the stress of nervous excitement. (People
v. Clark (2011) 52 Cal.4th 856, 925.)

To be admissible under section 1240:

(1) there must be some occurrence startling enough to produce

this nervous excitement and render the utterance spontaneous

and unreflecting; (2) the utterance must have been before there

has been time to contrive and misrepresent, i.e., while the

nervous excitement may be supposed still to dominate and the

reflective powers to be yet in abeyance; and (3) the utterance
must relate to the circumstance of the occurrence preceding it.

(People v. Poggi (1988) 45 Cal.3d 306, 318.)

For purposes of this exception to the hearsay rule, “spontaneous” does
not mean that the statement was made at the time of the startling
occurrence, but at a time where the circumstances are such that the ,
statement is made without reflection or deliberation. (People v. Raley
(1992) 2 Cal.4th 870, 892; People v. Hughey (1987) 194 Cal.Abp.3d 1383,
1388.) Neifher the lapse of time Between the startling occurrence and the
statements, nor the fact that the statement may have been elicited by a
question, change the spontaneous character of the statement. What matters
is whether the statemer;t appears to have been r}lade under the stress of the
startling occurrence and whether the nervous excitement still dominates the
declarant’s reflective powers. (People v. Thomas (2011) 51 Cal.4th 449,
495-496.) A number of factors can inform this determination. These
factors include the passage of timé between the startling occurrence and the

statement, whether the statement was a response to a question, and the
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declarant’s emotional statc and physical condition. (People v. Clark, supra,
52 Cal.4th at p. 925.)

Whether the requirements of the spontaneous statement exception are
| ‘satisﬁed is generally a question of fact. This determination, however, is left
to the trial court and not the jury. (People v. Poggi, supra, 45 Cal.3d at
p. 318.) The preliminary facts that bring statements within the exception
require only proof by a preponderance of the evidence (People v.

Tewksbury (1976) 15 Cal.3d 953, 966, People v. Anthony O. (1992) 5
Cal.App.4th 428, 433), and this Court will uphold the trial court’é
determination if it is supported by substantial evidence. The ultimate
decision, however, is réviewed for abuse of discretion. (People v. Phillips
(2000) 22 Cal.4th 226, 236.) Because the requirement that the statement be
made before there was time to reflect and misrepresent relates to the
particular facts of the case more than the other requirements, the discretion
of the trial court is. at its broadest when it determines whether that
requirement is met. (People v. Poggi, supra, 45 Cal.3d at pp. 318-319.)

2.  Oscar’s statements to Sergeant Dempsie were
spontaneous

The trial court properly found that Oscar’s statements to Sergeant
Dempsie met all of the requirements for admission under section 1240.
Oscar had obviously been through a startling occurrence, which produced a

nervous excitement within him. As the trial court noted, Oscar was a
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young boy who had just witnessed his mother die and saw his sister
bleeding before going to his aunt’s house and then returning to a house
whose walls were covered in blood. (8 CT 1941; 64 RT 13205-13207.)
Oscar never had the situation explained to him. Instead he witnessed his
aunt fall into hysierics and had his cousin remove him to a bedroom, which
further produced a nervous excitement within him. (8 CT 1941; 62 RT
12518-12519.) Oscar’s excitement was shown by his inability to talk to
family members at Rosa’s house (62 RT 12728), and his inability to talk
.with Detective Lewis later that salﬁe mbming. (5 RT 877-878; 61 RT
12393, 12479-12475.) Thus, the occui'rences of the morning were startling
enough to produce nervous excitement within Oscar. (People v. Poggi,
supra, 45 Cal.3d at p. 318.)

At thé time Oscar told Sergeant Dempsie about the man he saw in his
mother’s room, he was under the influence of his nervous excitement to the
point that his reflective powers were in “abeyance” and there was no time
to misrepresent or contrive. (People v. Poggi, supra, 45 Cal.3d at p. 318.)
Although Oscar answered Sergeant Ijémpsie’s questions, he was crying and
shaking throughout the interview, showing that he was under stress from
the situation. (64 RT 13204, 13207-13208.) Sergeant Dempsie
intenlviewed Oscar atb approximately 6:50 on the morning of the murders,

which was about an hour and a half after he saw Sanchez in his mother’s

room. (6 RT 1193-1194; 64 RT 13203.) An hour and a half is not a
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rcasonablc time for a five year old to overcome the stress and excitement
caused by seeing his mother and sister die, and blood on the walls of his
home. This is especially true considering that Oscar then witnessed his
aunt fall into hysterics. (8 CT 1941; 62 RT 12518-12519.) Although Oscar
appeared “calm” to Detective Lewis a few hours before, as the court found,
Oscar’s state of mind could best be described as a state of shock
considering he was only able to communicate with Detective Lewis briefly
before becqming silent upon questioﬁing. (8CT 1941, 5 RT 877-878; 61
RT 12393, 12473-12475.) Thus, Oscar appeared to be in a state of
excitement at the time he was interviewed by Sergeant Dempsie.

Further, Oscar did not have time to reflect or contrive |
misrepresentations concerning his observations. (People v. Poggi, supra,
45 Cal.3d at p. 318.) From the sequence of events following his discovery
of his mother’s and sistef’s bodies, it is apparent that Oscar was in a state of
shock and did not have an adequate opportunity to communicate his
observations. (8 CT 1941.) Oscar appeared calm when he encountered his
aunt the morning of the murders and remained in that sfate while his aunt
took him back to his home, where he once again saw blood on the walls and
his mother and sister laying dead in their rooms. (62 RT 12513-12514;
12517.) He also appeared calm when his aunt was overcome by emotion
and was “hysterical.” Oscar calmly told her that she needed to call 911.

(62 RT 12517.) He appeared calm to Michelle Chandi, who asked him
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what had happened once he and Rosa returned to Rosa’s house to call the
police. (33 RT 7381-7382; 62 RT 12728.) Hc also appeared calm to
Detective Lewis but was soon unable to speak once Detective Lewis asked
him questions about what had happeried at his mother’s house. | (5 RT 870,
874, 876-877; 61 RT 12368.) Throughout this entire series of events, Oscar
appeared calm and did not express emotions typical of a five-year-old child
who had just seen the dead bodies of his mother and sister. Oscar’s |
behavior showed that he was in a state of shock and unable to communicate
his observations. Once interviewed by Sergeant Dempsie, Oscar was

finally able to cry and appeared upset. However, Oscar was also able to

- communicate. (64 RT 13207-13208.)

Following the discovery of the bodies, Oscar had limited interaction
with people at his aunt’s house and was not provided with an opportunity to
reﬂéct upon his observations. Although nearly a" hour and a half passed
between the time Oscar observe Sanchez in his mother’s room and the time
he told Sergeant Dempsie about it, Michael, Orosco, and Rosa all testified
that they did not talk to Oscar about what had happened. Following Rosa’s
diséovery of the bodies, she did not talk to Oscar about what he had seen or
what she had seen. In fact, Rosa testified that she had not talked to
anybody about her observations besides police since that day. (62 RT
12559.) This assertion is supported by the testimony of Michael, Benny,

and Orosco, who all said that Rosa only told them that an “incident” had
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occurred and did not delve into any details. (63 RT 129 16, 12942; 65 RT
13340-13341; 69 RT 14122.) Michelle testified at Sanchez’s second trial
that she asked Oscar what had happened, and he told her that he tried to
wake his mdther and sister, but was unable to. (33 RT 7381-7382.)
Beyond this brief interaction, Michelle did not talk to Oscar about what had
happened in his home or tell him what she thought may have happened.

(62 RT 12734, 12741.) Michael also testified that he did not talk to Oscar
about what had happened, or about what he (Michael) had seen when he
went into Ermanda’s house. (63 RT 12941; 69 RT 14119-14120.) Orosco
testified similarly, as did Benny. (65 RT 13346; 69 RT 14123-14124.)

It also appears that Oscar was not in a position to overhear interviews
between officers and other family members before he made his spontaneous
statements. Michelle testified that she took Oscar to a back bedroom when
he came into thé house with Rosa. She started a movie for him and he
reméined in the room watching the movie. (62 RT 12728-12730.) When
Detective Lewis interviewed Oscar at approximately 6:20 on the morning
of the murders, he did not remember wheré Oscar entered from, however he
testified that he conducted his interviews in the kitchen, away from the
other people in the house, who were in the living room. (5 RT 874; 61 RT
12366.) Detective Lewis also testified that there were four to five people
| sitting in the living room while he conducted his interviews. They looked

somber and were not talking about the murders. (61 RT 12366.)
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Thén between 6:50 and 7:00 th.at morning, Sergeant Dempsie
interviewed Oscar. When he asked to speak with Oscar, somebody went fo
a back bedroom and retrieved him. (6 RT 1193-1194.) He then
interviewed Oscar in the living room with nobody nearby. (6 RT 1194; 64
RT 13211.) At the time of the interview, most of the people at Rosa’s
house were located in the front yard. (64 RT 13211.) F ollowing the
interview, Sergeant Dempsie conducted other interviews, inclﬁding one
with Victor, and when he left Oscar was in the front yard with other people
he had interviewed. (6 RT 1244-1245.) |

There is no evidence that Oscar heard statements made i)y othe.r
people that effected his own observations. (See Arg. II, ante.) Oscar was
located in a back bedroom immediately following entry into Rosa’s house
and remained there. (61 RT 12367; 62 RT 12729.) The interviews
Detective Lewis conducted before talking with’()scar occurred in a fashion
to insulate Oscar from overhearing. (5 RT 874; 61 RT 12366.) No one in
the house between the time of the murders and the time of Oscar’s
interview with Sergeant Dempsie testified that they talked to Oscar about
his observations, besides asking him what had happened to which he was
unable to respond. (33 RT 7381-7382; 62 RT 12559, 12734, 12741; 63 RT
| 12916, 12941-12942; 65 RT 13340-13341, 13346; 69 RT 14119-14120,
14122-14125.) Further, all the witnesses who were in the house at that time
testified that they did not talk about the murders among themselves and did
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not know who may have conunitied the crimes. (62 RT 12559, 12730-
12732; 63 RT 12941; 65 RT 13346; 68 RT 14010-14011; 69 RT 14123-
14124.) Multiple people, including Benny and Michael, had no knowledge
of Sanchez at all. (63 RT 12932-12933; 65 RT 13348.) Also at some time
following his interview with Detective Lewis, Oscar returned to the back
bedroom, away from the other people in the house until Sergeant Dempsie
arrived to interview him. (6 RT 1194.)

Although Oscar testified at Sanchez’s first trial that he was aware
people at his aunt’s house talked about the murders, Sanchez cannot show
that Oscar heard these conversations before making statements to Sergeant
| Dempsie. (16 RT 3455-3456.) When Sergeant Dempsié arrived, he saw
Oscar come out of a back bedroom, while the rest of the occupants of the
house were either in the living room 6r outside. (6 RT 1194; 64 RT
13211.) There was no evidence showing that Oscar heard others speculate
about the murders before he talked with Sergeant Deinpsie. During the first
trial, Oscar testified that there were only a few people at his aunt’s house
around the time he talked to the police and he “[p]Jrobably I don’t know-"
listened to them talking to each other. (16 RT 3455-3456.)

During the second trial, Oscar testified that he did not remember
whether there were other p‘eople arqund him before he talked with the
police. He also did not remember whether he listened to thdse people. (34

RT 7551-7552.) At Sanchez’s third trial, Oscar remembered that he saw
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people at his aunt’s house, but he did not talk with them or listen to what
they said. (59 RT 11985-11987.) From the whole of Oscar’s testimony, it
does not appear that he heard anyone télk about the murders or who may
have committed them, let alone hear such conversations before he spoke
with Sergeant Dempsie. From the whole of the evidence, it does not appear
Oscar thought or talked about his statements with others. The evidence
shows that a scared ll;ttle boy remaiﬁed alone in a bedroom until he was
 able to communicate what he had seen. There were no outside influences
that made Oscar’s statements unreliable as Sanchez suggests. (AOB 133;
see Arg. I, part B(3), ante.)

People v. Poggi, supra, 45 Cal.3d 306, stands for the rule that
statements may still be spontaneous despite the passage of time and the fact
that the statements were responses to questions. In Poggi, supra, 45 Cal.3d
at p. 315, a police officer came upon the victim approximately 30 minutes
after she had been stabbed. The victim was “in a very excited sate, with
blood ﬂoWing from her mouth ... apparently attempting to recount what
had happened to her but was rambling and incoherent.” (/bid.) The victim
responded to the officer’s questions and described the crime while the
paramedics treated her. The victim later died. (/d. atp.316.) The
defendant argued that the statements were not spontanebus because they
were made 30 minutes after the attack and in response to questions. This

Court held that the trial court properly admitted the statements because the
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" victim was obviously under the influence of excitement and she remuined
in the excited state even though she had become calm enough to speak
coherently. (Id. at p.319.) |

Likewise in People v. Trimble (1992) 5 Cal. App.4th 1225, which was
cited in this Court’s decision of People v. Guiterrez (2009) 45 Cal.4th 789,
811, a witness’s statements satisfied the spontaneous declaration exception.
(People v. Trimble, supra, 5 Cal.App.4th at pp. 1228-1229.) In Trimble,
the victim’s sister went to the defendant’s cabin. When the defendant left, a
two and one-half-year-old child became hysterical and described to her aunt
how the defendant stabbed her mother two days earlier. (Id. atp. 1229.)
The Court of Appeal ruled that the statements were spontaneous because
despite “‘the appreciable interval between the incident and the subject
statements,”” the child made the statements at the first opportunity she was
able and was under the influence of excitement. (/bid.; People v Guiterrez,
supra, 45 Cal.4th at pp. 811-812.)

This case is like Trimble and Poggi. Oscar was under the influence of
excitement when speaking with Sergeant Dempsie as shown by his
demeanor, in that he was crying and shaking. (64 RT 13207-13208.) He
was unable to communicate prior to his interview with Sergeant Dempsie
because he was in shock, just as the victim in Poggi was unable to
communicate due to pain and the witness ih Trimble was unable to -

communicate because she was sequestered with the assailant. As explained
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above, Oscar’s shock was demonstrated by his inability to communicate
with Rosa, Michelle, and later Detective Lewis. (5 RT 876-877; 61 ‘RT
12368; 62 RT 12559, 12728-12730.) Once Oscar was able to
communica‘te,' he did so by telling Sergeant Dempsie that he saw the man
who had brought him ice cream in his mother’s room. (64 RT 13205-
13206.)

On the other hand, Oscar’s statements to S'ergéant Dempsie are
distinguishable from those found in People v. Lynch (2010) 50 Cal.4th 693,
which Sanchez relies on. (AOB 137.) In Lynch, the adult victim made
statements an hour or two following her injuries. (Lynch, supra, 50 Cal.4th
ét p- 754.) The statements were in response to questions and included
“descriptions of such nonessential matters as rher engagement in routine
household chores,” which indicated that the statements were measured and
reflected upon. (/bid.) Further, there was no evidence that the victim was
frightened or excited at the time she gave her statements. Taken together,
this Court héld, such circumstances did not support a finding that the victim
made her statements in an excited state or withouf reﬂeption. (Ibiéz’.)

The circumstances of Oscar’s statements differed from those in
Lynch. First, Oscar was under a nervous excitement when talking with -
Sergeant Dempsie, as evidenced by the fact that he was bbth crying and
shaking. (64 RT 13207-13208.) Although his statements were in response

to questioning, Oscar did not describe “nonessential matters” such those
q
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found in L ynch. Oscar's stutements pertained exclusively to the time period
between his waking up to see his mother in the room until he retrieved his
aunt. (64 RT 13204-13207.) Unlike the witness in Lynch, Oscar only
described the events that caused his nervous excitement. Given these
statements‘, it is apparent that Oscar did not reflect and deliberate before
making his statements to Sergeant Dempsie.

Sanchez argues that Oscar had an opportunity to go back to the crime
scene with his aunt, which gave him an opportunity to reflect and
misrepresent. (AOB 136.) The People disagree. The circumstances of
Oscar’s return to his house did not provide an opportunity for a five-year-
old to absorb his surroundings in a reflective way. Oscar was still in shock
from seeing his mother die and seeing her murderer in his bedroom. He
also sa§v his sister’s body covered in blood. He then returned to a house
with blood on the walls and the bodies of his mother and sister lying in
their respective rooms. (55 RT 11188-A; 59 RT 11983; 62 RT 12515-
12516.) Oscar then saw his aunt become hysterical. (62 RT 12517-12519.)
These circumstances put Oscar further into an excited state and did not give
ﬁim an opportunity to reflect and deliberate on the statements he would
later give to law enforcement. (8 CT 1941.)

Sanchez also argues that Oscar talked with Victor and reflected upon"
his (Oscar’s) possible statements. (AOB 136.) Although Oscar did speak

with Victor, that was not until after he was already interviewed by Sergeant
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- Dempsie. Victor testified that when he arrived at Rosa's house, Oscar was
‘talking with the police. Officers then talked with Victor. (5 RT 796-797,
804-806.) Sergeaht Dempsie testified that he interviewed Victor
immediately after interviewing Oscar (64 RT 13117, 13209), meaning that
Victor did not talk to Oscar until after both he and Oscar had already
spoken with Sergeant Dempsie. Thus, Oscar’s conversation with Victor
had no relevance to the spontaneous statements he made before that
conversation.

Lastly, Oscar’s statements related to the event that constituted the
startling occurrence. Oscar told Sergeant Dempsie about the circumstances
of his mother’s death and the observations he made upon waking in his
mother’s room. (64 RT 13204-13207.) It was this event that startled
Oscar, and it was this event his statements related to. Thus, Oscar’s
statements to Sergeant Dempsie meet thé requirements of section 12490, and
~ the trial court did not abuse its discretion by admitting them. -

3.  Oscar’s statement to Sergeant Kroutil was
spontaneous

Oscar’s statements to Sergeant Kroutil wére also made while he was
under the nervous excitement created when he saw his mother die,- Sanchez
walk into his room, and ihen saw his sister’s dead body. As described
above, Oscar had experienced an occurrence starling enough to produce a

nervous excitement within him—namely being awoken by gun shots
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followed by wilnessing the death of his mother, sceing her murderer, and
seeing his sister’s dead bloodied body before returning to this gruesome
sceﬁe with his aunt, who became hysterical. (8 CT 1941; 62 RT 12518-
12519; 64 RT 13205-13207.)

At the time Oscar gave his statements to Sergeant Krdutil, it was also
~ apparent that he was still under the influence of the nervous excitement
created by his earlier experience. As the trial court found, Oscar’s
statementé to Sergeant Kroutil occurred close in time, approximately three
hours, to his witnessing the death of his mother and seeing his sister’s body.
(8 CT 1941; 64 RT 13039-13040.) Additionally, given Oscar’s age, it was
not reasonable for him to have had an opportunity to get over his nervous
| excitement by the time he spoke with Sergeant Kroutil. Also, as the trial
court found, Sergeant Kroutil merely showed Oscar a photo of Sanchez and
asked him a sifnple unsuggestive question of whether >he recognized the
person in the photograph. (64 RT 13220, 13039-13040.) Oscar’s response
was instan;aneous and not reflected upon, indicating that Oscar’s statement
was spontanéous and made without deliberation. (64 RT 13221, 13225))

Given Oscar’s age and the circumstances that existed between the
time of the murders and his statement to Sergeant Kroutil, Oscar did not
have time to reflect and contrive any misrepresentations. As previously
described, Oscar was by himself for much of the morning before talking

with law enforcement. (See Arg. IV, part C(2), ante.) After talking with
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Sergeant Dempsie at 7:00 the morning of the murders, Oscar did talk with
his brother Victor. (59 RT 11988.) According to Victor, he and Oscar did
not talk at lenéth about the events of the morning. (5 RT 803-804; 64 RT
13109-13110, 13176.) Oscar repeated to Victor what he had said td
Sergeant Dempsie — that he had seen the man who had brought hi‘m ice
cream in his mother’s room. (5 RT 803.) Victor testified that although he
talked to Oscar for 20 minutes and asked him what had happened, Oscar
did not actually tell him what had happened. (64 RT 13109-13110, 13 176.)
Victor had previously testified that the two did not talk about a man némed
“Juan” until later that day. (5 RT 803-804.) Thus, Oscar had not had an
opportunity to reflect upon his experience, or be influenced by others
concerning what had happened.

In sum, at the time Oscar gave his statement to Sergeant Kroutil
identifying Sanchez as the man he saw in his mother’s room, he was still
acting under the excitement of his mother’s and sister’s deaths.
Furthermorg, he did not reflect upon or contrive his statements. Given
Oscar’s age, lack of interaction with others, and the circumstances of his
identification of Sanchez, Oscar spoke spontaneously when making
statements to Sergeant'Kroutil. Finally, Oscar’s statement identifying |
Sanchez directly related to the circumstances and events that put him in the
an excited state. Accordingly, the trial court did not abuée its discretion by

admitting Oscar’s statements to Sergeant Kroutil as an excited utterance.
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C. Oscar’s Statement to Sergeant Kroutil Also Constltuted
a Prior Consnstent Statement

Sanchez next argues that Oscar’s statement to Sergeant Kroutil
identifying Sanchez as the person he saw in his mother’s room did not
constitute a prior consistent statements as the court found. (AOB 139-143.)
More specifically, Sanchez argues that he never introduced an inconsistent
statement that would provide the foundation for admitting Oscar’s
statement to Sergeant Kroutil under section 791, subdivision (a). (AOB
141-142.) Also, Sanchez argues that the People cannot prevail under
subdivision (b) of section 791. Sanchez alleged that Oscar was generally
unreliable as a witness and bias because he overheard conversations at
Rosa’s house. Sanchez argues that Oscar’s bias occurred before his |
statement to Sergeant Kroutil, making his statement not a prior consistent
statement. (AOB 142-143.) The People disagree on both points. |

1.  Applicable law

Evidence of a statement previously made by a witness is not made
inadmissible by the hearsay rule if the statement is consistent with his
testimony at the hearing and is offered in compliance with Section 791.

(§ 1236.)

Section 791 allows a prior consistent statement to be admitted if it is
offered after admission of an inconsistent statement used to attack the

witness’s credibility and the consistent statement was made prior to the
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inculnsislcnl statement. (§ 791, subd. (a).) A prior inconsistent statement
may also be admitted when there is an express or implied allegation that the
witness’s testimony was recently fabricated or influenced by an improper
mbtive, and the statement was made before the fabrication or improper
motive took place. (§ 791, subd. (b); People v. Kennedy (2005) 36 Cal.4th
595,614.)
2, | Sanchez’s charge that Oscar was influenced by
bias, in the form of overheard conversations at
Rosa’s house and through his therapy sessions,

provided the foundation to admit Oscar’s
statements that were consistent with his testimony

Sanchez afgues that because he alleged that Oscar was influenced by
overheard conversations at his aunt’s house and his statement to Sergean’t
Kroutil was made after the bias occurred, Oscar’s statement was
inadmissible as a prior consistent statement. (AOB 142.) The People
disagree. Oscar did not overhear any conversations about who could have
killed his mother and sister prior to his interview with Sergeant Kroutil.
Thus, his statements were made prior to Sanchez’s chérge of alleged bias.
Additionally, Oscar’s statements to Sergeant Kroutil occurred before Oscar
ever met Wanda Newton, whom Sanchez aiso accused of influencing
Oscaf’s testimony. Each of these grounds provided a basis for admitting
Oscar’s statement to Sergeant Kroutil identifying Sanchez as the rhan he

* saw in his mother’s room.
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As outlined previously, Oscar never talked 1o anybody at his aunt's
house about who killed his mother. (See Arg. II, part B(3), ante.) Multiple
witnesses testified that they did not know who killed Ermanda and Lorena
that morning. Thése same witnesses testified that they did not know who
Sanchez eVeﬁ was. (62 RT 12559, 12730-12732; 63 RT 12932-12933,
12941; 65 RT 13346, 13348; 68 RT 14010-14011; 69 RT 14123-14124.)
They further testified that they never talked with Oscar about what and
whom he had seen in his mother’s room. (62 RT 12559, 12728-12729 ,
12734, 12741; 63 RT 12916, 12941-12942; 65 RT 13340-13341, i3346; 69
RT 141 19-14120, 14122-14125.) Although Sergeant Kroutil opined that he
thought Oscar may have learned Sanchez’s name from Victor (6 RT 1173-
1174), no evidence suppon_'ted this contention. Victor testified that he did
not talk to Oscar about “Juan” until late; that day. When Victor did talk
with Oscar however, all Oscar told him was that he saw the man who had
brdught him ice cream. (5 RT 803-804.) Oscar testified that, while he did
talk with Victor that morning, he did not recall Victor ever saying anything
to him. (59 RT 11987-11988.) Thus, no evidence suggested that Oscar
overheard conversations pertaining to Sanchez’s identity before he made
the statement to Sergeant Kroutil. Accordingly, Sanchez’s charge of bias —
alleged overheard conversations — occurred after Oscar’s statements to

Sergeant Kroutil. Therefore, Oscar’s statement was admissible as a prior
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 consistent statement because the statement was made befofe any occurrence
that would hé.ve purportedly biased Oscar.

Additionally, Oscar made those statements prior to his therapy
sessi;)ns with Wanda Newton, which Sanchez also argued influenced
Oscar’s testimony. Defense counsel asked both Newton and Oscar about
their therapy sessions and the topics of conversation, including Oscar’s
ability to remember what happened at his mother’s house the night she
died. (60 RT 12195-12197; 74 RT 14765-14810.) In fact, Sanchez called
an expert to testify about the effects of certain therapy techniques upon the
memories of a child Oscar’s age. (71 RT 14373-14375.) All of this
evidence was admitted to show that Oscar’s testimony was influenced by
his interactions with Newton. Thus, regardless of whether Oscar’s
statement to Sergeant Kroutil occurred before he overheard any
conversations in Rosa’s house, the statement was still admissible to rebut
Sanchez’s charge that Oscar’s testimony was influenced by Newton.

(§ 791, subd. (b).) This is because a prior consistent statefnent is
admissible if it was made before the existence of any one or more of the
biases that, according to the opposing party’s express ér implied charge,
may have influenced the witness’s testimony. (Péople v. Noguera (1992) 4

Cal.4th 599, 629, citing People v. Hayes (1990) 52 Cal.3d 577, 609

(Hayes).)
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Hayes, illustrates this point. There, a witness was impeached with
evidence that criminal charges were pending against him, with the
implication that the witness was testifying for lenienéy because of those
pending charges. The prosecution sought to introduce a pfior statement of
the witness’s that was consistent with his testimony and made before the
charges were pending against him. The defense tried to exclude the
evidence because the witness was on probation and a suspect of the murder
in question when he made the statement, and thus also had a motive to
fabricate at that time. This Court ruled that the prosecution could properly
introducé the prior consistent statement because the statement occurred
before one of the express or implied chérges of bias and tended to refute
that charge. (Hayes, supra, 52 Cal.3d at p. 609.)

Here, Sanchez made mulfiple charges of bias. Not only did Sanchez
allege that Oscar was influenced by conversations he purportedly overheard
at Rosa’s house (71 RT 14346-14349), but he also alleged that Oscar’s
testimony was influenced by his therapy sessions with Newton. (60 RT
12195-12197; 71 RT 14373-14375; 74 RT 14765-14810.) Oscar’s therapy
sessions with Newton began in November of 1997, after he moved to Idaho
and long after he gave statements to Sergeant Kroutil. (74 RT 14761.)
Under Hayes, because Oscar’s prior statements occurred before this charge
of bias, Oscar’s statements were admissible to disprove that charge.

(Hayes, supra, 52 Cal.3d at p. 609l.) Accordingly, the trial court properly
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admitted Oscar’s statements to Sergeant Kroutil as prior consistent

Statements.
3. Although Oscar’s inconsistent statements were not
admitted into evidence, other inconsistent
statements were admitted at trial, making Oscar’s

statements to Sergeant Kroutil ultimately
admissible -

In the event Oscar’s statement to Sergeant Kroutil cannot be admitted
under section 791, subdivision (b), it was still admissiblekunder sqlbdivision
(a) of séction 791. At the third trial, Oscar was asked about his testimony
at the second trial when he said he did not see the man from his mother’s
room in the courtroom. (60 RT 12226-12227.) Sanchez was unable to
introduce this testimony into evidence because Oscar’s lack of memory at
- the third trial was not inconsistent with his previous testimony. (See post,
Arg. V.) Because this statement was not admitted into evidence, it did not
provide the foundation needed under section 791, subdivision (a) for the
prosecution to introduce a prior consistent statement. However, Sanchez
did introduce other statements Oscar made that were inconsistent with his
trial testimony, thus providing the basis for Oscar’s prior consistent
statement.

For example, Sanchez called Jose Hernandez, Oscar’s natural father,
to testify about statements Oscar made to him. After moving to Idaho,
Oscar told his father that he saw three people in his mother’s house the

night she died. (66 RT 13489.) One was named “Juan,” and another

208



“Michael” or “Marcos.” (66 RT 13491.) Sanchez also introduced
statements Oscar made to Lola Ortiz — that “Juan” was in his house with his
mother’s mechanic and Lorena’s boyfriend “Big Man.” (70 RT 14275-
14278.) Oscar also mentioned that “Domingo” was there. (70 RT 14289.)
Sanchez also introduced statements Oscar made to Wénda Newton
indicating that “Juan” did not shoot his mother. (74 RT 14775-14776,
14779, 14804-14805.)

These statements serve as prior inconsistent statements to Oscar’s
testimony that Sanchez was the man in his mother’s room the night she
died. Although these statements had not been admitted into evidence at the
time Oscar’s statement to Sergeant Kroutil was admitted, those statements
still serve the purpose of being inconsistent.

Underla plain reading of section 791, subdivision (a) the admission of
an inconsistent statement is a prerequisite for admitting a prior consistent
statement; however, courts have the discretion to conditionally admit
evidence subject to foundational evidence being admitted at a later time.

(§ 403, subds. (a)(4), (b).) This was the third time Sanchéz had been
brought to trial on these charges. The evidence to be presented during trial
was well known to botﬁ counsel and the court. Thus, when defense counsel
introduced Oscar’s statements to his father and Ortiz and Newton into
evidence, the prosecution would have been free to introduce Oscar’s

statements to Sergeant Kroutil under section 791, subdivision (a). Because
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Oscar’s statement identifying Sanchez were ultimately admissible and the
trial court had discretion to conditionally admit them, the trial court did not
err by admitting Oscar’s statement to Sergeant Kroutil.

D. Oscar’s Statement to Sergeant Kroutil Also Constituted
a Past Recollection Recorded

Finally, Sanchez argues that the trial court erred by admitting Oscar’s
statement to Sergeant Kroutil as a pﬁst recollecti(;n recorded because Oscar
could not make a meaningful attestation to the statement’s truth. (AOB
144-147.) The People disagree. Oscar testified that he told the truth when
talking with police the day of his mother’s mufder. This combined with his
basic knowledge of the events from that day show that he met the
requirements set out by section 1237.

Section 1237, subdivision (a) reads:

(a) Evidence of a statement previously made by a witness
is not made inadmissible by the hearsay rule if the statement
would have been admissible if made by him while testifying, the
statement concerns a matter as to which the witness has
insufficient present recollection to enable him to testify fully and

accurately, and the statement is contained in a writing which:

(1) Was made at a time when the fact recorded in the
writing actually occurred or was fresh in the witness’ memory;

~ (2) Was made (i) by the witness himself or under his
direction or (ii) by some other person for the purpose of
recording the witness’ statement at the time it was made;

(3) Is offered after the witness testifies that the
statement he made was a true statement of such fact; and

(4) Is offered after the writing is authenticated as an
accurate record of the statement.
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Scetion 1237 recognizes that tim§ universally erodes human memory,
although to a greater or lesser degree depending on the circumstances of the
situation and the individual characteristics of the witness. The purpose
behind the section is to allow pre\‘/iously recorded statements into evidence
when the trustworthiness of their contents is attested to by the maker,
subject to the test of cross-examination. Section 1237 makes only a narrow
exception to the hearsay rule, consistent with trustworthiness. (People v.

| Simmo;1s (1981) 123 Cal.App.3d 677, 683‘.)

In People v. Simmons, supra, 123 Cal.App.3d at pp. 683-684, the
court ruled that a witness’s prior statements were inadmissible because the
witness could not recall any event recqrdcd in his prior statement, or
making the prior statements, or any circumstance surrounding the |
recording’s preparation. At best he could identify his signature at the
bottom of the‘ transcription. The witness simply-had “no knowledge at all.”
(Ibid.) “One who has no knowledge as to the truth or falsity of a

_’representation may honestly say it is either true or false to the best of his
knowledge with neither rejoinder having any evidentiary value.” (Ibid.)
Because the witness in Simmons could not remember the events recorded in
his statement, let alone whether the statements in the recording were true,
the witness was not subject to a meaningful cross-examination, which.

section 1237 was not meant to eliminate. (/d. at p. 683.)
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People v. Cowan (2010) 50 Cal.4th 401, 466 (Cowan), provides an
example of a meaningful opportunity to cross-examine a witness despite
that witness’s claim that his past recollections contained in a recording
were not truthful. In Cowan, this Court found it proper to admit past
recolleqts from a witness who testified that he told “the truth to the best of
his ability.” (Cowan, supra, 50 Cal.4th at p. 466.) The witness testified
that his memory while giving the statement was “jumbled” and
“scrambled” because of drug use, and that he suffered from deluéions.
(Ibid.) ﬁe also admitted making the statements so he could exbnerafe
himself and get out of jail, and that he saw a newspaper article about the
murders in question before making and recording his statements. Further,
the witness testified that he “might have lied” during portions of his
| statement. (/bid.) This Court found it proper to admit the witness’s
statements because the defendant was able to thoroughly cross-examine the
witness regarding the events the recording contained. The defendant asked
the witneés about his multiple motives to lie, and admitted a copy of the
newspaper article that the witness had read before making his statements.
The defendant also questioned the man who recorded the statements about‘
the witness’s demeanor and mental state at the time the statements were

given. This Court reasoned that there was “no doubt” that the jury

considered all of these factors when deciding the weight to give to the
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witnesses statements, and thus the recorded recollection was admissible.
(Ibid.) The same reasoning is applicable to Oscar’s prior recollection.

Oscar did not have “no knowledge at all” as to the events recorded in
his prior statement and, given Oscar’s testimony and general knowledge of
the events surrounding his mother’s murder, he was subject to a meaningful
cross-examination. As thé foundation for Oscar’s statement to Sergeant
Kroutil as a past recollection recorded, Oscar stated that he “[k]ind of”
remembered the day his mother and sister were killed. (59 RT 11970.) He
first stated that he did not remember talking with police, but then stated that
he remembered talking with people that day and that he told the people the
truth. (59 RT 11970.) |

Defense counsel was able to cross-examine Oscar concerning the
eventé surrounding his mother’s death. Although he lacked memories of
some of the events, Oscaf was able to testify to many events that happened
that day.  He statéd that he remembefed seeing his mother and sister Iaying
dead in their roéms. He also remembered seeing blood in the kitchen. (59
RT 11983.) After waking up, he went to his aunt’s house and then back to
his house wifh his aunt. The two ultimately returned to his aunt’s house.
(59 RT 11984.) Oscar rémembered seeing Sanchez at his mother’s house
the day she died, but he did not remember where. (60 RT 12216-12218,
12222-12224.) He also remembered that Sanchez brought him ice cream,

but did not remember when. (60 RT 12219.) The defense cross-examined
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Oscar about his identification of Sanchez by showing him a picture of
Marcos Pena and asking Osg:ar if he also saw Pena that day. Oscar
responded in the affirmative. (60 RT 12227-12229.) Further, defense
counsel questioned Oscar about his interactions with the people at his
aunt’s house, including Victor, and his interactions with Wanda Newton.
(S9RT 11985-11988; 60 RT 12195-12196.) These questions were meant
to call into question the weight of Oscar’s testimony and his prior statement
to Sergeant Kroutil, which the jury was able to consider.

The whole of éscar’s testimony shows that Oscar did remember the
events recpr(ied, unlike the witness in Simmons who lacked all memory of
the events in question. (People v. Simmons, supra, 123 Cal.App.3d at pp.
683-684.) Although Oscar did not remember being shown a picture of
Sanchez the morning of the murders (6Q RT 12213), he did remember
seeing Sanchez at his mother’s house the day she died and telling the truth
to the people he talked to. (59 RT 11970; 60 RT 12216-12217.) This‘
provided a sufficient basis to admit Oscar’s statement to Sergeant Kroutil
as a past recollectibn recorded, because Oscar was able to attest to the
statement’s trustworthiness like the witness in Cowan, and could l‘lave been
effectively cross-examined about the events contained in the recording.
(C(;wan, &upra, 50 Cal.4th at p. 466.) Accordingly, the trial court did not

abuse its discretion by admitting Oscar’s statement to Sergeant Kroutil

pursuant to section 1237.

214



E. The Purported Error Was Harmless

In this section, Sanchez attacked admission of Oscar’s out-of-court
statements to officers, consisting mainly of his identifications of Sanchez as
the man in his mother’s room the morning she died. (AOB 135-138.)
Thus, ha’1d those statements been suppressed, Sanchez would have achieved
the same result as he sought in the prior section — to suppress Oscar’s prior
identifications. However, because the challenge contained here is one of
state evidentiary law, the People need only show that a more favorable
verdict would not have reasonably rgsulted had the error not occurred.
(People v. Watson, supra, 46 Cal.2d at p. 836.)

As detailed in Arguments I, paft C. and III, part C., ample evidence
outside of Oscar’s prior identifications and out-of-court statements was
presented to convicted Sanchez. Accordingly, Sanchez was not harmed
under any standard by the admission of Oscar’s prior statements to

Sergeants Kroutil and Dempsie.

V. THE COURT PROPERLY EXCLUDED OSCAR’S PRIOR
TESTIMONY AND INTERVIEW WITH THE PROSECUTION’S
INVESTIGATORS BECAUSE THEY WERE NOT RELEVANT TO
HIS CREDIBILITY AND DID NOT FALL UNDER A HEARSAY

EXCEPTION

Sanchez next argues that the trial court erred when it excluded
“critical impeachment evidence,” thereby restricting his ability to cross-

examine Oscar with his prior statements. (AOB 149.) Specifically,
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Sanchez argues that the trial court erred when it did not permit him to
introduce statements from Oscar’s testimony at the first two trials and
statements to the prosecution’s investigators, so that he could show Oscar’s
credibility. The People disagree. The trial court properly found that Oscar
was an available witness and was not being evasive while giving tf:stimony.
Further, when Qscar gave his prior statements to the prosecution’s
investigators and during the first two trials, the events of the murders were
not fresh in his mind, thus the statemeﬁts could not be admitted as past
recollections recorded. Because of these circumstances, the trial court
properly excluded the statements Oscar made to the prosecution’s
investigators and his testimony during the first two trials.

A. ' Background
1. Oscar’s trial testimony

During testimony at the third trial, Oscar stated that he did not
remember much of what happened on the day of the murders. (59 RT
11978-11979; 60 RT 12194, 12208.) Oscar thought he was sleeping when
his mother died, and did not remember how she died. (59 RT 11998; 60
RT 12197.) He remembered his mother lying on the floor and hié sister
“kind of sitting.” He also remembered seeing blood in the kitchen and on
the walls, and touching his mother. (59 RT 11983.) He thought he went to

his aunt’s house and told her to see if his mother was dead. Then his aunt
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wenf to his house with him before going back to her own house. (59 RT
11984.)

Oscar remembered seeing Sanchez at his mother’s house the day she
died, but did not remember where. (60 RT 12216-12218, 12222-12224.)
Sanchez had brought him ice cream, bilt Oscar did not remember when.
(60 RT 12219.) Oscar testified that he saw the man depicted in Defense
Exhibit Q (Marcos Pena) the night his mother died, and did not know if that
man was the same man as Sanchez. (Def. Exh. Q; 1 SCT 33-34; 60 RT
12229-12230.) |

During a recess, defense counsel refréshed Oscar’s recollection with
’many of his prior statements. (60 RT 12187-12188.) When testimony
resumed, Oscar did not remember how many people were in his mother’s
room when she died, or what room he was in during the murders. (60 RT
12188-12189.) He did not remember if he got hurt or if anyone grabbed
him. He also did not remember if anyone named “Michael” was at his
mother’s house, or if anybody was there with a weapon. (60 RT 12196-
12197.) Finally, Oscar did not remember anybody being in the room with

his mother when she died. (60 RT 12206-12207.)
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2.  Oscar’s statements to the prosecution’s
investigators'’

At the start of the interview with the prosecution’s investigators on
Noverr‘lber‘4, 1997, Oscar said that he woke up on the morning of his
mother’s death because he heard his mother and sister screaming. (2 CT
512.) His mofher threw his sister outside, and his sister got mad and did |
something to his mother that made her bleed. (2 CT 516.) He saw hisr
mother fall by the phone and lay on the ground bleeding. (2 CT 512.)
Oscar saw his sister sitting with a pillow, and the pillow was covered in
blood. (2 CT 516.) Oscar also saw Sanchez. (2 CT 517.) After Oscar saw
his mother, he left the house and went to somebody’s house before coming
- back with them. They saw a lot of blood and tried to call the police, but the
phone did not work. (2 CT 512-513, 518.) |

As the interview progressed, Oscar told the investigators that he saw
Sanchez fighting with his sister in her room, before Sanchez weni io his
mother’s room and did the “same thing.” (2 CT 517, 520.) Oscar knew
that Sanchez had a gun and knife iﬁ his pocket but did not see them. (2 CT
519.) After Sanchez hurt Oscar’s mother, he told Oscar to wai}t outside, but

Oscar did not listen and instead ran to somebody’s house. (2 CT 520.)

Sanchez then got in his yellow truck and left. (2 CT 521.)

" The contents of Oscar’s interview with prosecution’s investigators
is summarized in detail in Argument I, part A(1)(e).
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Oscar also said that five of Sanchez’s friends were at his house.
(2 CT 521.) While Sanchez was hurting his mother ai_nd sister, his friends
were breaking things. (2 CT 522.) Oscar was hiding under the bed when
Sanchez grabbed him and hurt him with his feet. Victor was standing
behind Sanchez when Sanchez grabbed Oscar. (2 CT 527.) Oscar said that
Sanchez hit him in the stomach and on fhe back and tied him up with a
rope, before Sanchez locked the door and drove away by himself. (2 CT
525-526.)

3. Oscar’s testimony at the first trial’®

Oscar testified that he woke up because he heard shooting, (i6 RT
3351-3352.) He was laying in his mother’s bed, which he also used, and
saw his mothef walk into the room screaming. (16 RT 3355, '3357, 3409.)
She tried to call somebody on the telephone, but somebody else came into
the room. (16 RT 3357-3358.) After seeing his mother, Oscar went to his
sister’s room and then went to a neighbor’s house. (16 RT 3356, 3361-
3362.)

Oscar also said that before he fell asleep, a lot of peoplé were at his
house. (16 RT 3435.) He thbught his mother and sister had a party because
he heard loud music. (16 RT 3536-3537.) Oscar remembered a man

named “Michael,” who had long hair, in his mother’s room. (16 RT 3438-

2 Oscar testimony at the first trial is summarized in detail in
Argument I, part A(2).
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3439.) “Big Man” and “Juan” were there too. (16 RT 3445-3446, 3626-
3628.) “Big Man” took the phone from his mother when she tried to call
somebody. He then ran 6ut the back door and jumped over the back fence.
(16 RT 3446-3447.1) Oscar did not remember a “Domingo.” (16 RT 3444.)
Oscar identified Sanchez as “Juan.” (17 RT 3626.)

Oscar also testified that he was not choked or tied up when his mother
died. (17 RT ’3563.) He did not remember where his toys were, but they
were not broken and he never poured wafer on the floor to make it slippery.

Victor was also not in the house when their mother died. (17 RT 3568-

3569.)

4, Oécar’s testimony at the second tfialZ'

Oscar testified that the night his mother died, he was in her room
when he woke to the sound of shooting. (34 RT 7483-7484.) He saw a gun
and saw “Juan” in his mother’s room, but he did not remember everything
about it. (34 RT 7484-7485.) Oscar identified Sanchez as “Juan.” (34 RT
7490-7491.) He remembered seeing the “rest of the guys” in his mother’s
room as well. (34 RT 7489.) He then saw his mother dead in her bedroom
and his sister dead in another room. (34 RT ‘7481-74‘83, 7487.)

On cross examination, Oscar testified that he was positive that

Sanchez was the man in his mother’s room, and that Victor was not in his

2! Oscar’s testimony at the second trial is summarized in detail in
Argument I, part A(3).
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mother’s room when she died. (34 RT 7519, 7574.) He remembered
-seeing “guys” run through the front door after he found his mother. (34 RT
7587.) He heard people talk in his mother’s room, but did not know who
they were or what they said. (34 RT 7595-7596.) Oscar thought he saw a
total of three or four meri, all carrying guns. (34 RT 7598-7602.)

The next day, Oscar took the stand again. (35 RT 7674.) He testified
that when he saw his mother, she was walking towards the telephone and
tried to pick it up. Four men with guns were in her room; one was “Big
Man” and another was “Michgel.” (35 RT 7677-7678.) The men chased
him, and two of them grabbed his arm. He got free and ran under the
covers, where the men did not follow him. (35 RT 7688-7689.)

5.  The court’s ruling

- At the third trial, defense counsel sought to introduce the interview
Oscar had with the prosecution’s investigators and his testimony during
Sanchez’s first two trials. (59 RT 11990-11991.) Counsel argued that the
evidence was admissible because Oscar’s lack of memory made him an
unavailable witness (59 RT 12012; 64 RT 13160-13161; 66 RT 13442-
13443), his testimony was inconsistent with his prior statements (64 RT
. 13156, 13158-13159; 66 RT 13443; 67 RT 13687), and his prior statements
constituted past recollections recorded (60 RT 12154). The court; however,
denied these claims. (59 RT 12012; 60 RT 12154; 64 RT 13161; 66 RT

13444.)
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The trial court nevertheless allowed defense counsel to introduce
statements Oscar made to his father about his mother and sister coming
back for him, and whether Oscar had told his féther that there were other
men in the house the night his mother died. (66 RT 13474.) The court also
admitted Oscar’s statements to Lola Ortiz that included mention of
“Marcos,” “Big Man,” and “Domingo” being present when his mother died.
(66 RT 13475.) F inall)lf, the court admitted Oscar’s entire noon interview
with Sergeant Dempsie, which inéluded statements by Oscar that multiple
people were in his mother’s house at the time she died, including “Juan”
and “Michael.” (13 CT 3514-3522; 64 RT 13235.)

B. Sanchez Forfeited his Claim that Oscar’s Prior

« Statements Were Not Hearsay, and his Claim Fails
Because the Statements Were Not Relevant

Sanchez first contends that Oscar’s prior statements to the
prosecution’s investigators, along with his testimony at the first two trials,
were not offered for their truth and therefore did not constitute hearsay. -
Sanchez.argues that the statements constituted circumstantial evidence that
Oscar lacked credibility and reliability as a witness, and the jury had a right
to know that Oscar “had no concept of a duty to tell the truth.” (AOB 161-
163.) The People disagree. First, Sanchez has forfeited this claim because
he did not argue it at the trial level. Second, Oscar’s statements to the .

“prosecution’s investigators and at the first two trials were not relevant 'to the

jury’s determination of Oscar’s credibility.
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In arguing that the trial court erred by excluding evidence, Sanchez is
limited to theories he presented at trial; in other words, he cannot assert
new reasons on appeal why the evidence should have been admitted.

(§ 354, subd. (a); People v. Marks (2003) 31 Cal.4th 197, 228; People v.
Hill (1992) 3 Cal.4th 959, 989.) Here, the defense never argued that the
court should admit Oscar’s previous statements to the prosecution’s -
investigators or his prior testimony because it did not constitute hearsay.
Instead, throughout the entire discussion on fhe issue, defense counsel
argued that Oscar should be declared unavailable and his prior testimony
read into evidence (59 RT 12007-12012); that his previous statements
constituted past recollections recorded (59 RT 12014-12030, 12154); and
that his previous statements constituted prior inconsistent statements

(64 RT 13155-13159; 66 RT 13442-13445). Sanchez has‘thus forfeited his
claim on appeal.

Regardless, Sanchez cannot prevail because Oscar’s prior statements
were not relevant for the jury’s credibility determination. “Relevant
evidence” is defined in section 210 as evidence “having any tendency in
reason to prove or disprove ariy disputed fact that is of consequence to the
determination of the action.” Evidence is relevant if it tends “logically,

vnaturally, and by reasonable inference” to establish a material fact. (People
v. Hamilton (2009) 45 Cal.4th 863, 913.) The jury’s duty was to determine

 Oscar’s credibility at the time of the current trial and when he gave
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statements on the day his mother died. Oscar's slatcménls 1o the
prosecution’s investigators and testimony at the first two trials were not
relevant to establish Oscar’s credibility on those two days.

Throughout trial, Sanchez mounted a defense against Oscar’s
testimony and against the statements he made on the day of the murders,
including Oscar’s identifications of him. Sanchez argued that because of
Oscar’s age and development, he was susceptible to confabulation, and that
the jury should not trust his testimony and prior statements because they did
not represent what Oscar actually perceived. The defense asserted that
Oscar ﬁlied in the gaps of his memory with information he overheard from
the conversations around him at his Aunt Rosa’s house, and with
information his therapist, Wénda Newton, told him was true during their
therapy sessions. (76 RT 15233-15234, 15239-15240.)

To prove his theory that Oscar’s testimony and statements to the
police were tainted, the defense introduced evidence about the
conversations at Rosa’s house and Oscar’s proximity to them. (See Arg.
IV, part B(2), ante.) The jury heard evidence about all of Oscar’s
statements to the police on the day his mother died. (}13 CT 3514; 64 RT
13203-13208, 13220-13223, 13235.) The defense also introduced evidence
of Newton’s therapy sessions with Oscar, including their topics of
conversation and Newton’s responses when Oscar would say something

that Newton did not think was accurate. (60 RT 12195-12197; 74 RT
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14765-14810.) Finally, the defense introduced cxpert testimony about the
effect Oscar’s age and development had on his ability to perceive,
understand, and relate his perceptions. (71 RT 14334-14379.) All of this
evidence was relevant to Sanchez’s defense that Oscar’s statements to the
police and his testimony at trial may have been contaminated by others.
The defense did not allege that Oscar purposefully lied to police officers on
the day of the murders or during testimony, only that his perceptions had
been affected by outside influences.

To properly evaluate whether Oscar’s statements to the police and his
testiniony at the third trial were affected by outside influences, the jury only
needed to compare Oscar’s statements and testimony with the evidence
presented regarding the conversations at Rosa’s house and how Newton
interacted with Oscar during their sessions. If Oscar’s statements or
testimony appeared to reflect the information communicated by these
influences, then the evidence would tend to prove that Oscar had been
contaminated. On the other hand, if Oscar’s testimony and statements did
not reflect the information communicated by these influences, then it would
tend to prove that Oscar’s perceptions were not contaminated. The jury did
not need to consider Oscar’s statements to the prosecution’s investigators
and his previous testimony to determine whethef his current testimony or
his statements on the day of the murders had been affected by outside

influences. The only purpose Oscar’s prior statements and testimony had,
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was to shew Oscar’s state of mind at the time those statements were made,
and not his state of mind at the time of the murders or at the time of his
testimony at the third trial. |

Sanchez argues that Oscar’s statements to the prosecution’s
investigators and his previous trial testimony was relevant because it
showed that Oscar “had no concept of a duty to tell the truth.” (AOB 162.)
However, capacity to understand the duty‘ of truthful testimony is a
preliminary fact to be determined exclusively by the court. (People v.
Anderson, supra, 25 Cal.4th at p. 573.) Thus, it is not the jury’s duty to
determine whether Oscar understood his dufy to tell the truth, but to instead
determine whether Oscér’s perceptions as relatéd by him on the day his
mother died and at the time he testified at the third trial were credible.
Oscar’s interview wiﬁ the prosecution’s investigators and his previous
testimony did not assist the jury in making this determination because those
statements were attenuated by time and circumstance from Oscar’s initial
statements and testimony at the third trial.

As the trial court found, the events of the murders were not fresh in
Oscar’s mind when he talked with the prosecution’s investigators. (60 RT

12154.) In fact, three months had passed since the murders, and Oscar was

226



mentally processing much upheaval in his life.22 Oscar’s statements to the
prdsecution’s investigators were relevant to show his state of mind on the
day he made those statements, a credibility determination irrelevant to the
determination of whether Oscar’s statements on the day of the murders or at
the third trial were credible. |

The same is true of Oscar’s testimony at fhe first two trials. Oscar’s
testimony at the first two trials occurred many months and more than a year
after the murders and at a time when Oscar was again going through much

1.2 Oscar’s testimony at the first two trials was relevant to

emotional turmoi
show his state of mind on the days of that testimony, and whether his
cognitive ability was affected at those times. The passage of time and the
evolving circumstances in Oscar’s life affected his state of mind differently
throughout the years between the murders and the third trial. Thus, Oscar

state of mind at the first two trials was necessarily different from his state

of mind at the third trial.

22 1 ess than a month after the deaths of his mother and sister, Oscar
moved to Idaho to live with a father he had never spent any time with and
who could not communicate with him well. (5 RT 955; 66 RT 13487.) He
left behind the only family he had ever known and lived with a stepmother
who abused him. (4 RT 690; 6 RT 1134-1135; 66 RT 13497.) Oscar was
then diagnosed with posttraumatic stress disorder, based on symptoms
showing he could not hold his bladder and pulled out his own hair. (4 RT
690; 6 RT 1134-1135.)

23 Before the first trial, Oscar was adopted by the Fennell family and
went to therapy to process his mother’s and sister’s deaths. (5 RT 957,

962-963.)
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In sum, the prosecution presented evidence of Oscar’s statements on
the day of the murders and at the third trial to prove Sancﬁez’s guilt. The
defense did not allege or try to prove that Oscar intentionally lied on those
twb days, only that Oscar’s perceptions on those two days were not credible
becéuse they were contaminated. To determine the extent to which Oscar:s '
perceptions were contaminated, the jury needed only to compare those
perceptions with the alleged contaminants. This comparison gave the jury
an accurate view of Oscar’s state of mind on the day of the murders and at
the third trial. Evidence of Os’c-ar’é prior statements and testimony was
relevant only to his state of mind on the days he made them, and not as to
the statements the prosecution relied on at the third trial. Accordingly,
Oscar’s prior testimony and interview with the prosecution’s investjgators
were not relevant.

C. Oscar’s Prior Statements Were Not Inconsistent With
His Trial Testimony

Sanchez argued to the trial court that Oscar’s interview with the

- prosecution’s investigators and his prior testimony constituted prior |
inconsistent statements in relation to his current testimony. The court ruled
that Oscar’s prior statements were not inconsistent because Oscar simply
did not recall what had happened. Further, the court found that Oscar was
not being deliberately evasive. (64 RT 13156, 13158-13159; 66 RT 13443 ;

67 RT 13657.) Oscar identified appéllant, but also identified the man the
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partics knew as Marcus Pena as being in his mother’s room, (66 RT
13443-13444.) Further, Oscar had no motive to be evasive during
testimony. (67 RT 13657.)

Sanchez brings this same claim on appeal. (AOB 163-167.) He
argues that it does not mattér whether Oscar’s memory loss was genuine,
because his statements were sufﬁciently inconsistent in effect to warrant
admission. (AOB 166.) The People disagree. Oscar’s lack of recall did
not amount to a material inconsistency with his prior statements.
Additionally, because Oscar was not deliberately evasive when he failed to
remember the events surrounding the murders, his statements were not
sufficiently inconsistent to warrant admission pursuant to section 1235.

Section 1235 states, “Evidence of a statement made by a witness is,
not made inadmissible by the hearsay rule if the statement is inconsistent
with his testimony at the hearing and is offered in compliance with Secfion
770.” Prior inconsisterit,statements are admissible under this provision to
prove their substance as well as to impeach the declarant. (People v.
Hawthorne (1992) 4 Cal.4th 43, 55, fn. 4.) The “‘fundamental
requirement’” of section 1235 is that the statement be inconsistent with the
witness’s trial testimony. (People v. Homick (2012) 55 Cal.4th 816, 859.)
“Inconsistency in effect, rather than contradiction in express terms, is the
test for admitting a witness’[s] prior statement ....” (/bid, citing People v.

Cowan, supra, 50 Cal.4th at p. 462.) A witness’s refusal to answer may be
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malerially inconsistent with prior statements, exposing the withess tu
impeachment under section 1235. (In re Deon D. (1989) 208 Cal.App.3d
953,961.) However, ifa witnéss is déliberately evasive, a denial of prior
statements is implied, “which creates inconsistency in effect and authorizes
~admission of the witness’s prior statements under Evidence Code section |
1235 ...7 (Péople v. Perez (2000) 82 Cal.App.4th 760, 764.) This Court
reviews the trial court’s rulings on the admission of evidence for abuse of
discretion. (People v. Homick, supra, 55 Cal.4th at p. 859.) |
Sanchez argues that Oscar’s intent to be evasive does not matter
because his testimony was inconsistent in effect with his prior statements.
Sanchez does not argue that Oscar’s statements were explicitly inconsistent,
just that the whole of his testimony gave the impression, consistent with the
prosecution’s theory, that one person murdered Oscar’s‘mother and sister.
- This is materially inconsistent, Sanchez argues, with Oscar’s prior
statements claiming to have seen multiple people at his mother’s house.
(AOB 166.)

At the third trial, Oscar testified about the évents he remembered,
which began when he woke up and saw his mother laying on the floor and
his sister “kind of sitting.” (59 RT 11983.) When asked by defense |
counsel, Oscar identified both Sanchez and Marcos Pena as being at his
mother’s house the day she died. (60 RT 12216-12217, 12227-12228.) He

also testified that he did not recall whether other people were at his house
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while he was slecping, or whether anybody was in his mother’s room at the
- time of the murders. (60 RT 12188, 12194, 12206-12207.) Oscar’s
testimony did not negate the defense’s theory that more than one person
could have been at Ermanda’s house or that the person inside‘of Ermanda’s
house when she died was not Sanchez. Oscar’s testimony inculpated
Marcos Pena in the murders, thus contradicting the prosecution’s theory
that Sanchez was the lone murderer. Contrary to Sanchez’s conténtion,
Oscar did not testify according to the prosecution’s theory that one person
killed Ermanda and Lorena. (AOB 166.) Thus, Oscar’s inconsistencies
were not material, and Sanchez cannot demonstrate inconsistency in effect
as required by section 1235. (People v. Homick, supra, 55 Cal.4th at

p. 859; In re Deon D., supra, 208 Cal.App.3d at p. 961.)

Neither can Sanchez show that Os'car’s failure to recall certain events
of the murders amounted to an implied inconsistency. Sanchez argues that
the record supports a finding that Oscar was being deliberately evasive
during testimony because he had demonstrated greater recall at the prior
trials, and his pattern of responses showed deliberate avoidance. (AOB
165.) Cohtrary to Sanchez’s claims however, the record supports the
court’s finding that Oscar was not being deliberately evasive. (64 RT
_13156; 13158-13159; 66 RT 13443; 67 RT 13657.)

While Oscar’s testimony at the prior trials contained more

descriptions of what he thought happened, his testimony cannot be

231



described as greater recall of the cvents surrounding the murdc'lLs. As
Sanchez acknowledges, Oscar’s testimony at the first two trials was
“inherently or demonstrably false.” (AOB 163.) His ’prio,r testimony and
interview did not demonstrate that he recalled the events in question but
was deliberately failling to describe those events at the third trial. Oscar’s
prior statements demonstratéd his lack of ability to recall at the time those
statements were made. By'the time of the third trial, Oscar’s ability to
recall the events of his mother’s death greatly improvgd as demonstrated by
his own testimony. Oscar did not testify in a confused and disjointed
manner as Newton testified he did when uncomfdrtable with the topic of
conversation. (5 RT 974, 979.) His testimony was also corrobora?ed by
independent evidence, which was not necessarily the case with all the
statements he made to the prosecution’s investigators and at the first two
trial. (See Arg. IV, ante.) Bécause Oscar’s pl;ior pcrceptiohs were not
corroborated by independent evidence, they do not support Sanchez’s
contention that Oscar demonstrated greater recall of the events of his
Iﬁother’s death during his interview with the prosecution’s investigators or
at the first two trials. |

Also, Oscar’s pattern of responses did not demonstrate evasion. The
court noted that Oscar did not have a motive to evade questioning. (67 RT
13657.) The court also noted that Oscar did not give testimony favorable to

one party, while refusing to answer questions or incompletely answering
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“yuestions Lo the other party—Oscar gave similar testimony to both the
prosecutor and defense counsel. Although Oscar testified that he
remembered secing Sanchez on the day his mother died, he testified on
cross-examination that he also saw the man the parties knew as Marcos
Pena in his mother’s room. (66 RT 13443-13444.) Oscar also testified
about his therapy sessions with Newton when asked by defense counsel,
thus not deliberately undermining Sanchez’s defense that Oscar’s testimony
had been contaminated by his therapy sessions. (60 RT 12195-12196.)

Oscar also experienced lack of memory when questioned by both
parties and was not obviously selective of the information he related. Oscar
told both defense counsel and the prosecutor that he did not remerﬁber
certain events of the murders. (59 RT 11978-11979, 12002; 60 RT 12194,
12218-12219.) He told the prosecution that he did not remember specifics
of where he saw Sanchez or when Sanchez brought him ice cream. (60 RT
12218-12219.) Similarly, while Oscar told defense counsel that he did not
remember the contents of many of his past statements, including his trial
testimony, Oscar did tell defense counsel what he remembered about his
aunt’s house and what he saw in his mother’s house. (59 RT 11979-
11987.) In sum, the record supports the trial court’s ruling that Oscar was
not deliberately evasive, because his answers were not designed to benefit a
particular party and his recall of the relevant events was similar on both

direct and cross examinations. Because Oscar’s testimony was not
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materially inconsistent with his pfiqr statements and he was not being
deliberately evasivg, his prior testimony and interview were not admiésible
under section 1235.

D. Oscar’s Prior Testimony Was Not Admissible Under

Sections 1291 and 240, Because Oscar Was an
Available Witness

One of Sanchez’s theories upon which he wished to introduce Oscar’s
prior testimony was to have Oscar declared unavailable based on his lack of
' competenby and present recollection of the events he testified about. (59
RT 12004-12006.) In response, the‘ prosecutor argued that Oscar’s lack of
rpcollection was not grounds to declare him unavailable, and that Oscar in
fact remembered a sufficient portion of the events ﬁom the night of his
mother’s murder. (59 RT 12007-12008.) The prosecutor acknoWledged
that Oscar did not recall some events; however, “these are mostly in areas
that were developed well after the incident, and I think very well may have
been things that were speculation on his part at later points in time after —
after the murder.” (59RT 12008-_12010.') The court ruled that Oscax" was
not unavailable and, had not lost memory of all the relevant events
surrounding the murders. (59 RT 12012; 64 RT 13160-13161; 66 RT
13442-13443.) |
Sanchez renews his claim on appeal and argues that Oscar’s prior
testimony was admissible as statements made by an unavailable witness.

(AOB 167-169.) Sanchez cites People v. Alcala, supra, 4 Cal.4th at p. 778,
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fur the proposition that a witness who testified in detail at one trigl, but
“claims a complete inability to recall relevant events at retrial is ...
‘unavailable.”” (AOB 168.) Sanchez argues that, like the witness in
Alcala, Oscar’s memory loss was due to the trauma of witnessing the
murders, and bécause this memory loss was so vast, he was unavailable.
(AOB 168.) The People disagree.

’In Alcala, the witness was declared unavailable under section 240,
subdivision (a)(3), which defines witness unavailability to include being
“unable to attend or to testify at the hearing because of then existing
physical or mental illness or infirmity.” (People v. Alcdla, supra, 4 Cal.4th
at p. 778.) The witness had been diagnosed as suffering from
“posttraumatic stréss disorder chronic delayed,” which n;anifested with
“memory impairment arising at least six months following tﬁc initial
trauma.” (/d. at p. 776.) This' “infirmity” caused a “compete loss of
memory with regard to the events that related to this case.” (Id. at p. 775.)
~ This ihﬁrmity and the resulting total loss of memory regardihg the relevant
events led this Court to determine that the witnéss was unavailable. (/d. at
p. 778.) But Sanchez’s reliance on Alcala is misplaced because Oscar had
no “mental illness or infirmity” and no total loss of memory.

When Wanda Newton started her therapy sessions with Oscar in
November 1997, she diagnosed him with posttraumatic stress disorder.

(6 RT 1133-1134.) By the time of Oscar’s testimony in October 1999, it
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did not appear that Oscar suffered as he had before from the symptoms of
posttraumatic stress disorder. Oscar no longer s1.\1ffered from a weak
bladder or pulled out his own hair (6 RT 1133-1134), and he no longer
liyed with the stepmother who abused him. In fact, his therapy sessions
with Nethn had reduced to about t_wice amonth. (60 RT 12195-12196.)

Oscar was five years old when he witnessed his mother walk into her
bedroom followed by her murderer. (13 CT 358; 64 RT 13204-k3205.)
Two years had passed before his testimony at the third trial, and in the
interim much had occurred in Oscar’s life, including moving to another
state, being abused by lhis stepmother, and being adopted by the Fennels.
(5 RT 955.) The People note these events because they show that Oscar
was navigating a myriad of traumatic experiences that necessarily pulled -
focus from processing the experiences surrounding his mother’s death. The
court did not find that Oscar suffered from a mental infirmity, because this
evidence did not support the theory that Oscar had a mental infirmity.
Qscar?s lack of memory appeared simply to be the result of the passage of
time, Oscar’s age, énd the other experiences in his life. Thus, Oscar was
~ not unavailable due to a mental infirmity effecting his memory.

Also, unlike the witness in 4lcala, Oscar did not suffer from a total
loss of memory regarding the relevant events of the case. Sanchez
acknowledges that Oscar’s case is not like Alcala because Oscar had a

“near-total memory loss” when testifying (AOB 168.), and nota complete
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memory loss. (People v. Alvala, supra, 4 Cal.4th at p. 775.) Sanchez
argues however, that Oscar’s memory loss was pertained to the relevant
events of the case and should be sufficient under the reasoning of 4lcala.
(AOB 168.)

Oscar’s entire testimony at the third trial shows that he in fact fecal]ed
much of the relevant events that occurred on the day of the murders.
Although Oscar did not recall his fnother walking into the room and falling
to the ground or how many people were in the room with her, he did
remember his mother laying on the ground and his sister “kind of sitting”
(59 RT 11984), Sanchez being at the house that day (60 RT 12216-12218),
Sanchez bringing him ice cream (60 RT 12219), and the process of
summoning his aunt, returning to his house, and eventually ending up at her
house (59 RT 11984). Oscar also remembered being at his aunt’s house
with other people, which was relevant to Sanchez’s defense that Oscar was
contaminated by conversations he o§erheard there. (59 RT 11984-11988,
12028.) This testimony does not constitute a “near-total memory loss,” let
alone a complete memory loss as was the case in Alcala. (See Alcala,
supra, 4 Cal.4th at p. 775.) Thus, Oscar was not unavailable, and the court
properly denied Sanchez’s request to declare him as such.

Even if Oscar was unavailable and his prior testimony was admissible
under section 1291, subdivision (a), it would still be inadmissible under

subdivision (b) of the same section. “The admissibility of former testimony
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under this scetion is subjecet to the same limitations and objections as
though the declarant were testifying ét the hearing ....” (§ 1291, subd. (b).)
As explained above, Oscar’s testimony at Sanchez’s first two trials was not
relevant to his credibility at the third trial or when he made statements on
the day of the murders. (See Arg. V, part B, ante.) Accordingly, even if
Oscar had been declared unavailable, his prior testimony was still
inadmissible because of its lack of relevance.

E. Oscar’s Prior Statements Were Not Admissible as a
Past Recollection Recorded

Sanchez also sought to introduce Oscar’s interview with the
prosecution’s investigators on the basis that Oscar’s statements constituted
past recollections recorded. The court held a section 402 hearing to
determine whether the events of the murders were fresh in Oscar’s mind
when he gave statements to the prosecution’s investigators. (60 RT 12137.)
At the time of Oscar’s testimony at the third trial, “some” things were “kind
of clear” to him, but he had forgotten some things too. (60 RT 12143.)
When Oscar talked to the prosecution’s investigators, approximately three
months after the murders, he “didn’t forget all of” the things he knew on
the day his mother died. (60 RT 12143-12144.) The court ultimately ruled
that Oscar’s statements to the prosecution’s investigators were not made

when the events were fresh in his mind, because Oscar stated that he forgot
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things that had happened at his mother’s housc by the time of the intei'view.
The court also ruled that the statements were not reliable. (60 RT 12154.)

Sanchez renews his argument on appeal. (AOB 169-170.) The
People disagree because, as the trial court found, the events of the murders
were not fresh in Oscar’s mind when he madé the statements contained in
his interview with the prosecution’s investigatofs, nor were his statements
reliablev. (60 RT 12154.)

As described above (Arg. IV, part D), section 1237 permits evidence
of a witness’s past statement if the witness lacks sufficient present
recollection, the statement would otherwise be admissible, and the writing
‘containing the statement meets four criteria for admission. This criteria
includes: (1) that the events recorded in the writing were fresh in the
witness’s memory;k(2) the writing was made for the purpose of recording
the witness’s statement; (3) the writing was offered after the witness
testified that the statement was a true statement of fact; and (4) the writing
waskofferedr after it was authenticated as accurate. (People v. Cowan,
supra, 50 Cal.4th p. 465.)

As shown in section B of this argument, Oscar’s prior statements were
not relevant to the jury’s credibility determinétion. Thus, the statements
were not “otherwise admissible,” and were 'properly excluded pursuant to

section 1237.
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Even if relevant, Oscar's statements were still inadmissible under
section 1237. Sanchez argues that, contrary to the court’s finding, the
events of the murder were fresh in Oscar’s mind when interviewed by the
prosecution’s investigators in November 1997. (AOB 169.) Sanchez cites
People v. Cowan for support. In Cowah, this Cburt held that a three month
lapse between the events and the taking of the statement was not by itself a
sufficient reason to suppress the statements due to the lack of freshness.
(Cowan, supra, 50 Cal.4th at p. 466.) However, this Court also stated that
it would “consider all pertinent circumstances in determining whether the
matter was fresh in the witness’s memory when the statement was made.”
(Ibid., citing United States v. Patterson (9th Cir. 1982) 678 F.2d 774, 779.)
This Court then analyzed the witness’s statements and found them “fairly
detailed,” which was supported by the witness who “had sufficient
recollection to lead [the investigator] to the house in which he had seen the
items.” (Cowan, supra, 50 Cal.4th at p. 466.)

Here, more evidence than a three month time lapse showed that the
events were not fresh in Oscar’s mind when he wés interviewed by the
prosecution’s investigators. Oscar was five years old af the time of the
murders. (13 CT 358.) During the three months following the murders,
Oscar was taken. from his home and moved to Idahd with the father he had
never known and was abused by his stepmother. (5 RT 955.) Given these

experiences, along with witnessing his mother’s and sister’s murders,
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Oscar's therapist di.agnosed him with postiraumatic stress disorder uround
the same time he was interviewed. (6 RT 1133-1134; 74 RT 14761.)
Further, the statements Oscar made during the interview were not
.corroborated by his statements on the day of the murders. (See Arg. V, part
B, ante.) This showed that the events as remembered were not fresh
enough to remain as initially reported. Given Oscar’s age, mental
" development, and traumatic experieﬁces, he could not freshly recall the
events of the murders when interviewed by the prosecution’s investigators.

Further, the statement itself was not “fairly detailed” nor were the -
recollections sufficient enough to help investigating pfﬁcers,‘ as were the
facts presented in Cowan. (Cowan, supra, 50 Cal.4th at p. 466.) Oscar
related impbssible scenarios that were not supported by the evidence at the
crime scene. For example, Oscar said that he saw worms in his mother’s
body (2 CT 512); thét his mo‘ther»leﬂ the house during the attack and came
baék with someone élse (2 CT 512, 518); that Sanchez’s friends were at
Oscar’s house and broke his toys (2 CT 521-522); that Sanchez hurt Oscar
with his feet, hit him in the stomach, and tied him up with a rope (2 CT
525-527) and that Victor was at the house during the murders aﬁd pulled
Sanchez’s hair while Oscar poured water on the floor so Sanchez would
slip and fall (2 CT 527-528).

Oscar also contradicted himself and admitted in the interview that

some of the statements he had made were not true. Oscar acknowledged
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that Victor was not home when their mother and sister died, after he
initially stated that Victor was there. (2 CT 528.) Oscar also said Sanchez
was alone at his house, but later said Sanchez was there with five of his
friends. (2 CT 259.) Oscar’s contradictions and implausible scenarios
showed that he did not freshly recall the events of his mqther’s death.
Thus, the court properly found that the events were not fresh in Oscar’s
mind when he was interviewed by the prosecution’s investigators.

For the same reasons, Oscar did not have sufficient recall of the
events contained .in that interview so that he could be adequately cross-
examined about them. (People v. Cummings (1993) 4 Cal.4th 1233, 1293-
1294.) During the interview, Oscar articulated the events that led to his
mother’s and sister’s deaths. He said that Sanchez’s five friends were at his
house breaking things while Sanchez hurt his mother. (2 CT 522.) He also
said that Sanchez kicked him, hit him in the stomach and tied him up with a
rope. .(2 CT 525-527.) Finally, Oscar said that Victor was at home at the
time of the murders. (2 CT 527.) Oscar had no recall of those events at the
third trial. He stated that he did not remember how mény people were in
the house, if he got hurt, or if anyone was there with a weapon. (60 RT
12188-12189, 12196-12197.) In fact, Oscar did not recall any of the events
that occurred prior to seeing his mother laying on the ground that he

described in his interview with investigators. Because Oscar could not

remember the events he articulated in the recording, he could not be
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adequately cross-examined about those events. (Cowan, supra, 50 Cal.4th
atp. 466.) Thus his statements to the investigators were inadmissible under
section 1237.

F. Sanchez Was Not Denied His Right to Confront Oscar

and Present a Defense Because He Was Given a
Meaningful Opportunity to Cross-Examine Oscar

As was discussed in detail, Sanchez was not denied an opportunity to
cross-examine Oscar and present a defense. (See Arg. I, part C(1), ante.)
The jury heard Oscar’s entire noon interview with Sergeant Dempsie and
evidence regarding the enviromﬁents at Rosa’s house while Oscar was
there. (See Arg. II, part A(4)(b), ante; 13 CT 3514-3522.) This, combined
with other statements Oscar made to police on the day of the murders; gave
the jury abundant information concerning Oscar’s credibility and reliability
on that day. (64 RT 13204-13207, 13221-13223, 132-78.) Also, the jury
heard evidence about Oscar’s therapy sessions (60 RT 12195-12196, 74 RT
14759-14810) and expert testimony regarding the development and general
reliability of a child Oscar’s age. (71RT 14434-14379.) Accordingly,
Sanchez’s right to confront Oscar and to present a defense was not violated
by the court’s ruling.

G. The Purported Error Was Harmless

As discussed extensively, ample evidence existed outside of Oscar’s
statements to police on the day of the murders and his testimony to convict

Sanchez of the murders. (See Arg. I, part C(2), ante.) Thus, had Oscar’s
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prior statements been uscd to impcach him, no better outcome would have
resulted under any standard.

Sanchez argues that “the evidence of appellant’s guilt‘at all three trials
was essentially the same — Oscar’s identification and appellant’s
confession.” (AOB 176.) Sanchez reasons that because this jury was not
allowed to hear Oscar’s prior statements, as the other two juries did, this
was the reason this jury found him guilty. (AOB 175-176.) The People
disagree. At the other trials, the prosecu?ion was unable to present evidence
that Sanchez was not at his home and was in fact near Ermanda’s house at
the time of the murders. (55 RT 11346-A-11347-A.) Hector’s statements
to Ruiz that he saw Sanchez at 5:00 on the morning of the murders did not
come to the prosecution’s attention until after the first two trials. (54 RT
11306-11307.) This evidence contradicted Sanchez’s alibi that he was in
bed asleep with his wife at the time of the murders. F urther, the jury at the
third trial also heard evidence that Raul Madrid returned a gun matching the
murder weapon to Sanchez a week before the murders. (62 RT 12606; 76
RT 15181.) This evidence had not been admitted at the first two trials.
These two items of evidence placed the whole of the evidence in ? differept
light and made a meaningful difference in this jury’s verdict.

Sanchez argues that the prosecution relied heavily on Oscar’s prior
statements during its closing argument. This is not suppoﬁed by the record.

The prosecution talked about Oscar’s testimony and how Oscar did not
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remember much of what had happened the day of his mother’s murders.
(76 RT 15156-15157.) However, a majority of the prosecution’s closing
~argument focused on Sanchez’s lies during his police interviews and his
trial testimony. The prosecution urged the jury to compare Sanchez’s lies
with the other evidence to show that Sanchez was not credible. (76 RT
15164-15167, 15171-15172.) The prosecution urged the jury to examine
Sanchez’s statements about the knife and compare them to the evidence,
which would disprove Sanchez’s claim that he had lost the knife before the
murders occurred. (76 RT 15176-15178.) The same was true for the gun
Sanchez told officers that he did not own, but the evidence showed that he
did. (76 RT 15180-15181.) Finally the prosecutor pointed to the evidence
showing that Sanchez had been to‘Ermahda’s house far more times than he
claimed (76 RT 15182-15183), before reciting Sanchez’s other lies during
interviews and during his testimony (76 RT 15184-15194). Whether
~ Oscar’s current testimony could be impeached with his prior statements,
- which held little probative value (See Arg. V, part B, ante), would not have
changed the verdict given the other evidence the prosecution addressed in
its closing argument. -
Sanchez ﬁqally argues that his counsel’s credibility was cast in a “bad
light” because she promised the jury that it would hear evidence about
Oscar’s claims to multiple people that he had seen “four or five assorted

people” commit the crime, but was unable to do so because of the court’s
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ruling. (AOB 175-176.) But dcfcﬁsc counscl’s credibility was not cast in‘a
bad light, because counsel in fact did present evidence of these statements.
Oscar’s entire ﬁ‘oon interview with Sergeant Dempsie was admitted into
evidence. During this interview, Oscar stated that he saw a lot of people in
his house. (13 CT 3516.) Oscar also stated that he saw Sanchez at his
house with “Michael,” who had long hair. (13 CT 3519-3520.) Jose
Hernandez testified that Oscar told him that there were three men in the
house the night his mother died. (66 RT 13489.) He said that their names
were “Juan” and “Marcos” or “Michael.” (66 RT 13491.) Oscar also told
Lola Ortiz that he saw “Juan” the night of the murders with his mother’s
mechanic and Lorena’s boyfriend, whom he called “Big Man.” (70 RT
14275-14278.) Oscar also said that “Domingo” was there. (70 RT 14289.)
Finally, in response to cross-éxamination, Oscar identified Marcos Pena, as
well as Sanchéz, as being in his mother’s room the night of the murders.
(Def. Exh. Q; 1 SCT 33; 60 RT 12227-12228.) This evidence delivered on
the promise made by defense counsel—that Oscar named multiple people
as being in his mother’s room and that his perceptions of the murdérs
changed. (52 RT 11049-11051.)

Giveﬁ the strong evidence proving Sanchez’s guilt and evidence
pertaining to Oscar’s credibility at the time he testified and on the day of
his mother’s murder, Sanchez was not harmed by the exclusion of Oscar’s

prior statements. The statements held little, if any, probative value and
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would not have resulted in a better outcome. Thus, the purported crror was

harmless under any standard.

VI. THE TRIAL COURT PROPERLY RESTRICTED THE TESTIMONY
OF DEFENSE EXPERT DR. SUSAN STREETER BECAUSE
OPINION TESTIMONY REGARDING THE CREDIBILITY OF A
WITNESS IS NOT A PROPER SUBJECT FOR EXPERT
TESTIMONY, MAKING ANY HEARSAY STATEMENTS
SUPPORTING THAT OPINION IRRELEVANT

Sanchez argues that the trial court erred when it limited the testimony
of defer'lsc expert, Dr. Susan Streetér, by preventing her from testifying
about Oslcar’s‘h‘earsay statements ’to support her belief that Oscar’s
perceptions were unreliable. Sanchez argues that this ruling prevented Dr.
Streeter from explaining how her expert testimony applied to Oscar’s
reliability and competency. (AOB 178-179.) The People disagree. The
credibility of a. witness is a question} meant exclusively for the jury and not
the proper subject matter of expert testimony. Because the expert’s opinion
regarding Oscar’s credibility was improper, any hearsay statements
supporting that opinion wére irrelevant and constituted incompetent
hearsay.

A. Background
1. Inlimine motion

At Sanchez’s third trial, the prosecution objected to any testimony by
Dr. Streeter concerning Oscar’s reliability, competency, and truthfulness.

The People argued that Oscar’s reliability and truthfulness were ultimate
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issues left to the trier of fact. (70 RT 14191.) The prosecution further
argued that Dr. Streeter’s opinion that Oscar’s testimony was tainted by
others was spe'culation. In sum, the prosecution argued, it was permissible
for Dr. Streeter to testify concerning how a five-year-old child’s
perceptions might be tainted by adults around him or her, but testimony
specific to Oscar was not permissible. (70 RT 14192-14193.)

As an offer of proof, defense counsel stated that Dr. Streeter would
testify that she examined all available statements of Oscar, including
statements made on the day of the incident until trial, and observed his
demeanor during testimohy. Dr. Streeter would testify that Oscar was
incompétent and did not know the difference between the truth and lie at
the time he gave his statements on the day his mother died. She would also
testify that his reliability at the time of trial was affected by his age and the
fact that his perceptions and recollections were tainted by other sources.
(70 RT 14192.) Additionally, she was expccted to testify to the factors that
created contamination in a young child’s perception. Defense counsel
acknowledged that the hypothetical questions she wished to ask Dr. Streeter

consisted of Oscar’s statements that were excluded from evidence. (70 RT

14196.)

The trial court ruled that Oscar’s reliability as a witness was a
question for the trier of fact and analogized the issue to the one found in

People v. Page (1991) 2 Cal.App.4th 161. (70 RT 14195.) The court
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explained that the Page court limited expert testimony regarding the
reliability of a confession to the “factors that may affect reliability.”

(70 RT 14197.) The factual issue of whether the confession was reliable,
was an issue “that the jurors could answer as easily as the expert.” (70 RT
14197.) The court then limited Dr. Streeter’s testimony to the general
principles affecting the reliability and credibility of a child Oscar’s age.
(70 RT 14197-14198.)

Defense counsel stated fhat she intended for Dr. Streeter to “state
what factors she observed in the history of the child’s development from
August 4, 1997, through the two trials — the three trials, the indicia or
indicators that support her — her belief thai the minor was in that state of
fantasy, confabulatio'n during the time that he made his observations about
Jﬁan Sanchez.” (70 RT 14201.) Defense counsel then voiced the intent to
introduce Oscar’s prior statemenfs from Sanchez’s first two trials and the
interview with the prosecution’s investigators into evidence through Dr.
Streeter as evideﬂce of Oscar’s confabulatory state. (7 RT 14202-“14203 )

The court denied that request. It ruled that Oscar’s prior statements
constituted incompetent hearsay that could not be introduced to the jury in
the form of a hypothetical question. (70 RT 14203.)

2. Dr. Streeter’s trial testimony

Dr. Streeter testified that she is a psychologist specializing in children

and adolescent behavior. (71 RT 14334-14336.) In preparation for her
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testimony, Dr. Streeter rcvicwcd the court testimony of Oscar, Wanda
Newton, Oscar’s new mother Nancy Fennell, and Oscar’s biological father
Jose Hernandez. Dr. Streeter had also reviewed police reports, Wanda
Newfon’s notes, Oscar’s school reports, district attorney reports, and a
behavior health report. (71 RT 14344-14345.)

Typically, a five-to-seven year-old child has fluid thought proces’ses
that jump around more frequently than an older child or adult. Five-to-
seven year-old children use their imagination more often and can easily

confuse fantasy with reality. (71 RT 14345-14346.) This includes merging

- events that occur over the course of several hours or several days. (71 RT

14346, 14354.) Children of this age may “confabulate,” which means to
fill in the blanks of their uhderstanding with information from their own
thoughts or information from their environment. They are also easily
influenced by the adults around them. (71 RT 14346-14347.) Once a child
enters the eight-to-ten year range, they tend to rely on thei}r imagination a
lot less and are reality oriented. (71RT 14352.)

Five-to-seven year olds should be capable of remembering and
reporting what they see. However, if a child is impaired in some way, then
his or her cognitive ability may ‘be affected. (71 RT 14347-14348.) The
factors for assessing cognitive ability include a child’s language processing

skills and the extent to which the child imitates something they have heard.

A child who has impaired cognitive ability tends to parrot eXplanations he
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or she has heard without the ability to analyze them and doeé not
understand questions containing more than four words. (71 RT 14348-
14349.) Further, a child in the five-to-seven year range does not have the
ability to distinguish between something they know from their memory and
something they have heard from another source. (71 RT 14349.)

- Ifa cﬁild is able to report events, but later says he does ﬁot remember
them, it could be the result of the child being tired of talking about the
subject, or the child could have short or long term memory problems. It
could also indicate that the child is confused about whether he even saw the
events in the first place. (71 RT 14355-14356.) The response “I don’t
recéll” could be the result of cues sent to him from adults pressuring him in
some way. Children are very adept at giving an adult what that adult wants,
especially if the child knows what the adult wants. (71 RT 143 56-1435%.)

Depending on the circumstances, it may not be appropriate for a
counselor to refresh a child’s lost memories. (71 RT 14373-14374.) When
an adult challenges a child’s memory, it tells the child that the adult does
not believe him. This could lead the child to believe that what the adult is
saying is more important than the child’s memory, thus causing the child to
adopt the content of the challenge over his or her own memory. (71 RT
14374-14375.) If an adult told a child that it was okay to not remember,
and all that child had to do was say they do not remember to stop talking

about the event, then the child would interpret that to meén, that by saying
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he did not remember something, he did not have to talk about it. (71 RT
14378-14379.)

To assess the credibility of a child’s statement, Dr. Streeter
recommended looking at the child’s construction of narratives to see if the
narrative makes sense in an adult’s reality. Dr. Streeter also recommended
considering whether the details follow what is to be éxpected in the normal
course of events. Finally, Dr. Streeter would assess whether the child could
be filling in the details with his or her internal resources. (71 RT 14377-
14378.) |

3. Evidence relating to possible influences on Oscar’s
perceptions®*

When Wanda Newton started treating Oscar in November 1997, he
was “very frightened and withdrawn” with Newton and had several bald
spots from pulling out his own hair. (74 RT 14761-14762.) Her goal for
Oscar was to help him sort through the} recent iosses in his life and “grow
up with his memories.” (74 RT 14763.) To do this, Newton and Oscaf
talked about Oscar’s history, including his mother’s and sister’s deaths.

(74 RT 14765-14766.)

2 Evidence of Oscar’s therapy sessions with Newton are discussed
in depth in Argument I, part A(4)(c). The environment at Rosa’s house
after the discovery of the bodies is discussed in depth in Argument II, part
A(4)(b) through (c).
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The two talked about Sanchez, but Oscar forgot his name on occasion
and describe him as “the man that was in the house that night that my mom
died.” (74 RT 14766-14767.) Newton didvnot remind Oscar of Sanchez’s
nafne. On one occasion, Oscar drew a picture of the man he saw in his
mother’s room. (74 RT 14767-14768.) Oscar told Newton that he
remembered that the man’s hair was shaved around the bottom and stood
up on the top of his head. (74 RT 14769-14770.)

Qn March 3, 1998, Newton and Oscar discussed Oscar’s mother’s
déath. Early in the session, Oscar told Newton that “Juan” did not shoot his
mother. Later in the session, Oscar looked under the couch and said that he
wés “talking” to his mother. He said that his mother wanted him to tell
Newton that she was not shot. (74 RT 14775-14776.) Newton then told
Oscar that he needed to tell the truth. (74 RT 14776-14777.) Although
telling a child that you do not believe them could cause them to reject one
thought for another, Newton did not believe that that happened heré.
Newton saw that Oscar was being playfui to avoid talking about things that
happened, so she told him to tell the truth and not to play. (74 RT 14777-
14778.) |

During another session, Oscar told Newton that he did not think

| “Juan” shot his mother. He thought that his mother had cut herself with a

knife, and that she just bled and died. (74 RT 14804-14805.) He did say,

253



however, that “Juan" ook (he phone from his mother. (74 RT 14779-
14780.)

Newton had no knowledge of the facts surrounding the murders. (74
RT 14805.) She and Oscar had an ongoing discussion about what was real
and talked about why Oscar’s memories changed between sessions. Oscar
would frequently tell Newton that he did not remember things about his
mother’s death and would express confusion about his memories of the day
of the murders. .(74 RT 14804-14805.)

People present at Rosa’s house following the murders also testified to
possible influences on Oscar. As described in detail in Argument I, Oscar
did not hear the conversation between Rosa and the 911 operator. In fact,
Rosa did not have a prolonged or detailed conversation with the operator or
anyone else in the house. Instead, Rosa simply told others that there was an
“incidcnt” at Lorena’s house. (6 RT 1043, 1061.) Further, once Oscar was
inside of Rosa’s house, he went to a back bedroom and wat'ched a movie,
and he did not discuss the murders until police officers arrived. (6 RT
| 1042-1043, 1070-1071.)

Other witnesses — including Orosco, Michael Martinez, Michelle
Chandi, Benny Martinez, Eﬁain Martinez, and Neal Scott Smith — all
testified that they did not hear anyone épeculate about who could have

murdered Ermanda and Lorena. (5 RT 785, 788-789; 62 RT 12728-12729;

65 RT 13344; 68 RT 13947-13949; 69 RT 14119-14120, 14124-14125.) In
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fact, most of the people at Chandi’s house the morning of the murders did
not know Sanchez or had never seen him. (62 RT 12559, 1'2730-12732; 63
RT 12932-12933, 12941; 65 RT 13346, 133481; 68 RT 14010-14011; 69
RT 14123-14124.) Further, although Oscar talked wifh Victor that
morning and told him that he saw the man who had brought him ice cream
in his mother’s room, Victor did not talk about what had happened with
Oscar. (59 RT 11988; 64 RT 13109-13110, 13176.)

B. The Court Properly Limited Doctor Streeter’s

Testimony to the General Development and Factors
Bearing Upon the Reliability of a Child Oscar’s Age

Sanchez argues that while the court allowed “Dr. Streeter to testify
generally about the psychological development of five- to seven-year-old
children, including general factors bearing on the reliability of statements
made by children in that age range,” it eﬁed by restricting the use of
Oscar’s prior statements and testimony. Further, Sanchez argues, the court
erred by barring Dr. Streeter from rendering an opinion about Oscar’s
reliability and competency. (AOB 183-184, 189.) The People disagree.
Dr. Streeter’s opinion that Oscar was unreliable and incapable of knowing
the difference between a truth and lie on the day his mother died pertained
directly to his credibility as a witness, which was an improper topic for an
expert to opine about. Because the opinion itself was improper, the

statement’s Dr. Streeter relied upon for that opinion constituted .
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incompetent hearsay and were improper to present to the jury in any
fashion, including in a hypothetical.
1. Experts may only testify to subjects requiring

special knowledge and not relating to common
experience

““The state and federal Constitutions guarantee the defendant a
meaningful opportunity to present a defense ....’” (People v. Woods (2004)
120 Cal. App.4th 929, 936.) However, “[a]pplication of the ordinary rules
of evidence ... does not impermissibly infringe on a defendant’s right to
present a defense.” (Mincéy, supra, 2 Cal.4th at 440.) Among the rules of
evidence are those governing expert testimony. Section 720 allows for a
person with special knowledge, skill, experience, training, or education on a

particular subject to testify as an expert on that subject. Section 801 limits

the expert’s testimony on a particular subject to that which is “sufficiently

beyond common experience,” so that the expert’s opinion assists the trier of
fact. (§ 801, subd. (a).) Section 801, subdivision (b), also limits an
expert’s opinion testimony to opinions based on matter reasonably “rglied |
upon by an expert in forming an opinion upon the subject which his
testimony relates” whether admissible or not.

Further, an expert cannot testify to subject matter for which the expert
lacks an adequate foundation. (People v. Cornwell (2005) 37 Cal.4th 50,
83.) An expert’s opinion may not be based on assumptions that lack

evidentiary support, or on speculative or conjectural factors. (People v.
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Richardson (2008) 43 Cal.4th 959, 1008.) Exclusion of expert opinions
that rest on guéss or conjecture “is an inherent corollary to the foundational
predicate for admission of the expert testimony: will the testimony assist

the trier of faét to evaluate the issues it must decide?’” (/bid.)

This Court applies the abuse of discretion standard of review to
Sanchez's claim that the trial court erred in limiting the scope of the
proffered expert testimony. (See People v. Cornwell, supra, 37 Cal.4th at
pp. 83-84.)

2.  Dr. Streeter’s opinion that Oscar was unreliable

and not competent on the day of the murders was
a question for the jury

Sanchez argues that the court abused its discretion when it “precluded
Dr. Streeter from testifying about Oscar’s prior statements and testimony
on the ground that the issue of his ‘competency’ and reliability were for the
jury ....” (AOB 189.) This argument fails because Oscar’s prior
statements were irrelevant given that the opinion they supported was
improper and inadmfssible.
a.  Questions of credibility are not sufficiently

beyond common experience that the expert’s
opinion would assist the trier of fact

This Court has interpreted the “beyond common experience” element
of section 801 as requiring the exclusion of the expert testimony ““only
when it would add nothing at all to the jury’s common fund of

information.”” (People v. Stoll (1989) 49 Cal.3d 1136, 1154, quoting
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People v. McDonald (1984) 37 Cal.3d 351, 367 (McDonald), overruled on
another ground in People v. Mendoza (2060) 23 Cal.4th 896, 914.) The‘
controlling question in determining the admissibility of expert opinion
evidence is whether the relevant subject is one of such common knowledge
that people of ordinary education could reach a conclusion as intelligently
as the wifn_ess; or, on the other hand, whether the matter is sufﬁciently
beyond common experience that the opinion of an expert would assist fhe
trier of fact. (People v. Cole (1956) 47 Cal.2d 99, 103-104.)

Opinio;x evidence offered to establish whether a witness is telling the
truth is not a permissible form of expert testimony. (People v. Coffman and
Marlow (2004) 34 Cal.4th 1, 82 (Coffinan).) This is the case because a jury
is generally considered to be able to judge the credibility of a witness
without the need of expeﬁ testimony. (Peoflé v. Smith (2003) 30 Cal.4th
581; 628; see also People v. Anderson (2001) 25 Cal.4th 543, 576 [“‘the
psychiatrist may not be in any better position to evaluate credibility than the
juror’?).) Coffinan, perfectly illustrates this point. In Coffinan, in
addressing an ineffective assistance of counsel claim, this Court pinpbinted
the exact moment eXpert testimony relating to reliability and truthﬁllness
became improper. Specifically, an expert in “battered woman syndrome”
testified about certain aspects of the complaining witness’s behavior that a

layperson might find irreconcilable with the witness’s claim to have been

battered. However, multiple times during testimony, the expert’s opinion
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became improper by stating that “in her professional opinion, [the
complaining witness] was truthful.” (Coffinan, supra, 34 Cal.4th at p. 82.)
This Court concluded that an objection to such conduct should have been
sustained. (/bid.)

In making this decision, this Court explained:

- The general rule is that an expert may not give an opinion
whether a witness is telling the truth for the determination of
credibility is not a subject sufficiently beyond common
experience that the expert’s opinion would assist the trier of fact;

in other words, the jury generally is as well equipped as the
expert to discern whether a witness is being truthful.

(Cofffnan, supra, 34 Cal.4th at p. 82, citing § 801, subd. (a).)

The Coffman court explained that an expert can properly testify about
the 'effects a traumatic experience may have on a person, if a layperson
would not neceésarily understand these effects; however, the expert w.as not
permitted to testify about her opinion regarding the truthfulness of the
complaining witness. It was the jury’s task to consider the expert’s
testimony and apply it, if relevant, in evaluating the complaihing witness’s
statements and testimony. Knowing the effects of trauma, makes the jury
just “as well equipped as the expert to discern whether a _witness is being
truthful.” (Coffman, supra, 34 Cal.4th at p. 82.)

Here, the court excluded Dr. Streeter’s vproffered. opinion testimony
that Oscar’s prior statements were unreliable and that he lacked the

competency to differentiate truth from lie. In doing so, the court found that
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“Doctor Streeter is certainly qualiﬁed and may testify about Oscar’s
developmental stage and the general principles that apply to a child of that
age insofar as reliability is concerned ... but beyond that, there’s — there’s
ample evidence before the jury to make that determination ....” (70 RT
14198.) This ruling drew the line of permissible expert testimony at the

“exact point this Court drew the line in Coffinan. Like the expert in
Coffman, Dr. Streeter was permitted to opine about the effect that age and
development of a child Oscar’s age had on his ability to perceive,
understand, and relate experiences. But Oscar’s credibility was an issue for
the jury. (70 RT 14197-14198.)

Thus, the trial court properiy limited Dr. Streeter’s testimony to the |
psychologicél development of five-to-seven-year-old children, including
general factors bearing on the reliability of statements made by children of
that age range.

b.  Because Dr. Streeter’s opinion regarding
Oscar’s credibility was properly excluded,

Oscar’s hearsay statements supporting that
opinion were irrelevant

Since an expert’s opinion “is no better than the facts on which it is
based” (People v. Gardeley (1996) 14 Cal.4th 605, 618), experts should
generally be allowed to testify to all facts upon which they base their
opinions (People v. Ainsworth (1988) 45 Cal.3d 984, 1012). ““An expert

may generally base his opinion on any “matter” known to him, including
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hearsay not otherwise udmissible, which may “rcasonably ... be relied
upon” for that purpose.’” (People v. Carpenter (1997) 15 Cal.4th 3 12, 403;
| § 801, subd. (b).) Aylthough an opinion may be predicated on hearsay, the
frial court has discretion to “exclude from the expert’s testimony ‘any
hearsay matter whose irrelevance, unreliability, or potential for prejudice
outweighs its proper probative value.”” (People v. Pollock (2004) 32
Cal.4th 1153, 1172.) “[P]rejudice may arise if, ‘under the guise of
reasons,’ the expert’s detailed explanation ‘[brings] before the jury
incompetent hearsay evidence.’” (Carpenter; supra, 15 Cal.4th at p. 403.)
Trial courts have the discretion to weigh thé probative value of
inadmissible hearsay evidence relied upon by an expert witness as a basis
for the expert’s opinion against the risk that the jury might improperly |
consider it as independent proof of the facts recited therein. (People V.
Coleman (1985) 38 Cal.3d 69, 91 (Coleman); accord, People v. Bell (2007)
40 Cal.4th 582, 608; Gardeley, supra, 14 Cal.4th at p. 619.) In particular,
the trial court must exercise its discretion pursuant to section 352 in order
to limit the inadmissible hearsay evidence to its proper uses. The exercise
of this discretion may require exclusion of portions of inadmissible hearsay
that were not related to the expert’s opinion. In other cases where the risk
of improper use of the hearsay outweighs its probative value as a basis for
the expert opinion it may be necessary to exclude the evidence altogether.

(Coleman, supra, at pp. 92-93; accord, People v. Gonzales (2011) 51
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Cal.4th 894, 923; People v. Nicolaus (1991) 54 Cal.3d 551, 582 [“His well
established that the court may exclude the hearsay basis of an expert’s
opinion.”].) “The discretion to exclude hearsay applies to defewse, as well
as prosécution, expert evidence.” (Carpenier, supra, 15 Cal.4th at p. 403.)

It is important to properly frame the inquiry in applying section 352 to
out-of-court statements admitted as éxpert basis evidence. In this context,
“probative value” refers to the relative reliability of the inadmissible
evidence and its ne¢essity to the jury’s understanding of the credibility and
basis for the expért opinion. This must be weighed against the risk that the
Jury will view and use this inadmissible evidence for an improper purpose.
(People v. Dean (2009) 174 Cal.App.4th 186, 199; see also Coleman, |
supra, 38 Cal.3d at p. 91; Gardeley, supra, 14 Cal.4th at p. 619.)

Here, the trial court properly excluded Oscar’s prior testimony and
- interview with the prosecution’s investigators because it was irrelevant to
Dr. Streeter’s expert testimony. Thus any hypothetical including those
hearsay statements were improper. As stated previously, it was the jury’s
job to determine Oscar’s credibility. Dr. Streeter, through her expert
testimony, gave the jury the tools to do that. (See Arg. V1, part B(2)(a),
ante.) Admitting statements that the court determined inadmissible and not
subject for the jury’s consideration to support an opinion that was never
éiven, would have confused the jury and constituted an undue consumptioﬁ

of time. (§l 352; see People v. Alcala (1992) 4 Cal.4th 742, 787-789
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[probative value of proffered expert testimony concerning allegedly
suggestive nature of police interrogation to impeach witness’s testimony
did not outweigh probability that its admission would necessitate undue
consumption of time, confuse issue, or mislead jury].) Oscar’s hearsay
statements were simply irrelevant once Dr. Streeter’s opinion regarding
Oscar’s credibility was deemed improper and within the realm of common
experience.

Sanchez argues that the “jury had little evidence upon which to tie Dr.
Streeter’s testimony regarding the factors bearing upon the reliability of a
child’s perception and ability to relate an event.” (AOB .190.) Sanchez
believes that by allowing Dr. Streeter to discuss Oscar’s prior statements,
she wouid be able to explain why she had concluded that the factors
bearing on Oscar’s reliability were at play. (AOB 191-192.) This, Sanchez
reasons, is why the trial court’.s reliance on People v. Page, supra, 2 |
Cal.App.4th 161 (Page), was misplaced. (AOB 189-190.) Iﬂ Page, the
court properiy limited expert testimony regarding false confessions to
factors that may effect the reliability of a confession. (Page, supra, 2
Cal.App.4th at p. 188.) Sanchez attempts to distinguish Page by claiming
that the jury in Page was told more about the circumstances of the
defendant’s confession and could ‘“thoroughfy explore’ the physical and
psychological environment in which the confession was obtained.” (AOB

190.) Thus, Sanchez argues, the jury in Page was better able to apply the

263



factors told to it by the cxpert. According (o Sanchez, if the court had
allowed Dr. Streeter to testify about Oscar’s prior statements, the jury hére
would have been in the same position as the Page jury and been able to
properly apply the factors that Dr. Streeter had testified about. (AOB 190-
191.)

The People disagree. The jury was given ample evidence of Oscar’s
environment and developmental progress to “thoroughly explore” his
credibility. As described, the jury was tasked with determining Oscar’s
credibility when he gave statements the day his mother died and whén he
testified. Dr. Streeter testified about some factors the jury could consider
when judging credibility, such as a child’s language skills and the extent
the child imitates something he or she heard. (71 RT 14348-14349.) Dr.
Streeter also told the jury that children Oscar’s age confabulate, are easily
influenced by adults, and want to please the adults around them. (71 RT
14346-14347, 14356-14357.) Ultimately, Dr. Streeter essentially advised
the jurors to examine how the.child constructs his Or.her story to see if it
makes sense in an adult’s reality. (71 RT 14377.) But Oscar’s previous
testimony and statements did not constitute the basis for Dr. Streeter’s
admissible testimony, Which did not pertain specifically to Oscar, but
instead addressed factors to consider in evaluating the credibility of
children in general. Thus, Oscar’s previous statements and testimony were

not admissible as a basis for Dr. Streeter’s expert testimony.,
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In any event, the jury heard ample evidence bearing on the credibility
of Oscar’s ideﬁtiﬁcétion of Sanchez. In addition to the admission of
Oscar’s statements the day his mother died, the jury also hgard evidence
concerning the number of people at Rosa’s house. (59 RT 11985-11987;
62 RTV 12529-12530, 12534.) The jury heard evidénce about the topics of
conversation among the people' at Rosa’s house. (6 RT 1044, 1074; 62 RT
12728-12729; 69 RT 14119-14120, 14123.) The jury heard about Oscar’s
conversations with Victor. (59 RT 11988; 64 RT 13109-13110, 13176.)
The court also admitted the entire video showing Oscar’s interview with
Sergeant Dempsie, in which Oscar claimed to have seen multiple peopie in
his mother’s room. (64 R’I; 13235.) This video showed the jury evidence
of the confabulation, which Dr. Streeter spoke of. (13 CT 3515-3516.) In
other words, the jury heard evidence that was relevant to the factors Dr.
Streeter testified about.

The same is true as to Oscar’s testimony. In addition to Oscar’s
testimony, the jury heard Oscar’s prior statements to police he made on the
day of his mother’s death and were able to compare those statements to his
current testimony. (61 RT 12375; 64 RT 13204, 13207, 13221, 13225,
13235.) The jury was also aware that years had passed since the events
Oscar was testifying abqut had occurred. The jury was also rﬁade aware of
Oscar’s therapy session and the general discussion topics of those sessions.

(74 RT 14759-14805.) Newton testified to specific statements Oscar made
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to her, includ‘ing that “Juan” did not shoot his mother and that his mother
wanted Oscar to tell Newton that she was not shot. (74 RT 14777-14779.)
The jury also heard about the manner in which Newton conducted her
sessions with Oscar. (74 RT 14763, 14804-14805.) Lastly, the jury heard
that Oscar had made multiple contrary statements regarding his mother’s
murderer. Oscar told his father, Jose Hernandez, that three people were in
his mother’s house the night she died, and two of their names were “Juan”
and “Marcos” or “Michael.” (66 RT 13489, 13491.) Oscar also|told Lola
Ortiz that he saw “Juap” with “Domingo” and “Big Man.” (70 RT 14275-
14278, 14289.)

All of this evidence, along with Oscar’s testimony itself, gave the jury
ample information to evaluate Oscar’s credibility. Oscar was forgetﬁﬂ
'during testimony and could not recall the factual scenarios contained in his
prior testimony and statements to the prosecution’s investigators. Although
he identified Sanchez as being in his mother’s house the night she died,
Oscar also identified Marcos Pena as being there. (Def Exh. Q; 1 SCT 33;
60 RT 12227-12228.) Oscar’s inadmissible hearsay statements would not
have assisted the jury in making a credibility determination, because those
statements did not factor upon tﬁe reliability of his trial testimony or the
statements he made the day of the murders; (See Arg. V, part B, ante.)
Thus, Sanchez’s attempt to distiﬁguish Page is misplaced because the jury

here was given sufficient and relevant context to Oscar’s statements on the
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day of the murder and trial testimony. Therefore, the court properly relicd
on the reasoning in Page to limit Dr. Streeter’s testimony and her
discussion of Oscar’s prior statements,

Dr. Streeter’s opinion regarding Oscar’s credibility and reliability was
not proper expert testimony because it was not sufficiently beyond common
experience to justify tﬁe use of an expert to assist the jury. Thus, any
evidence or hypothetical question that included Oscar’s hearsay statements,
was irrelevant and would risk confusing the jury, while providing little, if
any, probative value given the other evidence introduced to assist the jury
in making its determination. Accordingly, the trial court properly ruled that
Oscar’s prior testimony and interview with the prosecution’s investigators

constituted incompetent hearsay evidence not to be admitted for any

-

purpose.
C. The Purported Error Was Harmless

Had Dr. Streeter been allowed to testify that she found Oscar
unreliabl¢ and qsed his inadmissible statements as support for this opinion,
Sanchez would still have been found guilty and sentenced to death under
any standard. First, ample evidence outside of Oscar’s testimony and prior
identifying statements was presented to convict Sanchez, indeed, Oscar’s
identification of Sanchez was corroborated by Sanchez’s own confession.
(See Arg. I, part C(2), ante.) Second, the statements Sanchez sought to

have introduce through Dr. Streeter held little, if any, probative value. (See

267



Arg. V, part B, ante.) The jury was already given sufﬁc1ent evndence to
Judge Oscar s credibility for the day his mother died, because witnesses
testified about his demeanor, surroundings, and other statenients he made
that day. F urther, evidence was introduced so that the jury could accurately
judge Oscar’s credibility while testifﬁng. The addition of héarsay
statements that were not made close in time to testimony of t(') the events in
question would have added little, if anything, to the jury’s determination of

Oscar’s credibility. (See Arg. 1, part C(1), ante.)

VII. THE TRIAL COURT PROPERLY DENIED SANCHEZ’S MOTION
“TO SUPPRESS HIS CONFESSION BECAUSE HE NEVER INVOKED
HIS RIGHT TO SILENCE, AND THE CONFESSION WAS NOT
COERCED

Sanchez argues that the trial court erred by admitting his confession
into evidence because the_police ‘ignored his invocation of the right to
remain silent, in violation ovairanda v. Arizona, supra, 384 U.S. 436.
(AOB 205-212.) He further argues that his confession was involuntary,
because it was the product of coercive successive interrogations. (AOB
212-218.) The People disagree: The admission of Sanchez’s confession
did not violate Miranda, because a reasonable officer would not have
understood Sanchez’s statements to‘ be an invocation of his right t‘o silence.‘

Additionally, Sanchez’s confession did not result from coercive police

pressure and was voluntarily made.
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A, In limine motion and section 402 hearing

On November 20, 1998, Sanchez filed a motion to exclude his
confession because his statements were made in violation of Miranda v.
Arizona, supra, 384 U.S. 436, and were not voluntarily made. (3 CT 779-
796.) Over the course of several days, the court held a section 402
hearing to determine whether Sanchez’s statements should be suppressed
on these grounds. (4 CT 985; 5 CT 1182-1193, 1234-1236, 1239-1242; 2
RT 316.) |

1. Sanchez’s interview with Sergeant Kroutil on the
day of the murders

a. Prosecution evidence

Sanchez was arrested sometime between 11:00 and 11:20 on the
morning of the murders by Lieutenant Ernie Garay. (7 RT 364; 9 RT 1795-
1796.) The only thing Lieutenant Garay said to Sénchez was “put your |
hands up, don’t move.” (9 RT 1796-1897.) Following his arrest, Sanchez
was transported to the Porterville Police Station, where, at 1:00 p.m.,
Sergeant Eric Kroutil interviewed him for less than an hour in Lieutenant
Garay’s office. (8 RT 1629, 1630, 1644.) He read Sanchez his Miranda
rights from an advisement printed on a department-issued notebook. (8 RT

| 1628, 1661.) Sergeant Kroutil remembered the rights to include specific

25 On August 2, 1999, Sanchez renewed this motion for the third
trial. (9 CT 2252-2254.)
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waivers after each right. For example, he would inform Sanchez of hig
‘right to remain silent and then ask whether Sanchez understood that right.
8 RT 1646-1647.) Sanchez responded that he understood each right and
never requested an attorney. (8 RT 1585, 1628-1629, 1647-1648.) |
Sergeant Kroutil did not obtain a signed waiver from Sanchez or tape
record the interview. (8v RT 1648.) Sergeant McMillan stepped into the
room after the interview started and stayed for about five rﬁinuteg but neQer
talked to Sanchez. (8 RT 1584, 1642-1643, 1645.)

Sergeant Kroutil assumed Sanchez was given something to eat after
the interview, but did not give him the food or see him eat. (8 RT 1625-
1626, 1628, 1654-1657.) When the interview was done, Sanchez was taken
back to the holding facility at the Porterville Police Department. (8RT
1630.) He was then transported to the main jail in Visalia. (8 RT 1630-
1633.)

b. Defense evidence

Sanchez testified that, during his arrest, Lieutenant Garay pointed a
gun at him, and asked his name and questions about a knife. (7 RT 1365-

1366.) Sanchez told officers his namé and stated that he did not know

‘anything about a knife. (7 RT 1366.)

When Sanchez first spoke with Sergeant Kroutil, they were at the
police station in the area where suspects were fingerprinted. (7 RT 1367.)

Sergeant Kroutil never infor,rhed him of his Miranda rights. (7 RT 1368.)
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Sanchez then asked for an interpreter and a lawyer, but Sergeant Kroutil
responded that he did not need an attorney and would get one after he was
interviewed. (7 RT 1369-1370.) Officers then asked Sanchez identifying
questions and took his clothing before sending him to an office where
Sergeant Kroutil sat with another officer. (7 RT 1369, 1371.)

The other officer, and not Sergeant Kroutil, ésked Sanchez where he
had been at 3:00 a.m. on the morning of the murders, to which Sanchez
replied he had been asleep at home. He responded similarly when asked
about his whereabouts at 4:30 and 5:00 that morning. (7 RT 1371.) The
other officer then yelled at him, “Don’t fucking lie to me,” and _then quietly
said that they had the wrong person. (7 RT 1371-1372.) Sergeant Kroutil
told the other officer that they did not have the wrong person and should
interview Sanchez again. (7 RT 1372.)

Sanchez did not remember the other officer’s identity, and only
remembered that he was an older Caucasian man, was tall and thin, and had
not been present at any court proceeding. (7 RT 1371-1373.) Sanchez later
testified that the officer was “a tall person, more or less square or stocky,
not fat, nor thin.” (7 RT 1410.)

Sanchez was eventually taken to the Tulare County jail, where he
claimed not to have received food. (7 RT 1374.) Sanchez claimed that he

did not receive any food the entirg day. (7 RT 1373))
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2. Sanchez’s Interview With Detective Shear on the
Day After the Murders

a. Prosecution evidence

On fhe day after the murders, Sergeant Krouﬁl drove Sanchez from
the county jail in Visalia to the Visalia Police Department so that he could
be interviewed by Visalia Police Detective Steven Shear. (8 RT 1635-
1367.) Detective Shear and Sergeant Dempsie accompanied them. (8 RT
1524-1525, 1639-1640.) Sergeant Kroutil did not witness the interview;
however, Detective Shear asked him before the interview to interrupt it at
specific times to remind Detective Shear to change the tapés in the
recording device. (8 RT 1637-1638.)

Detective Shear interviewed Sanchez at approximately 9:00 on the

~morning after the murders. (8 RT 1519, 1521.) The purpose of the
interview was to conduct a Voice Analyzer Stress (VSA) test. (8 RT 1522)
Detective Shear tape recorded the entire interview “from start to finish.”
(8 RT 1521, 1531.) Oﬁce Sanchez entered the interview room, Detective
Shear explained who he was, explained how the VSA test worked, and then
reminded Sanchez of his right to remain silent and his right to speak with
an aﬁomey. Detectivé Shear also asked Sanchez if he had previously been
advised of his rights. (Cpurt’s Exh. 8 at pp. 1-3.) Sanchez reéponded in thé
affirmative. (Court’s Exh. 8 at pp. 2-3; 8 RT 1532-1534.) Detective Shear

then informed Sanchez about his right to remain silent again:
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DETECTIVE SHEAR: You, you know that you don’t have to
talk to me? You don’t have to. You can say I don’t wanna talk
to you. Idon’t wanna take this test, I don’t wanna talk to you.
Do you want to talk to me? Will you answer questions for me?

SANCHEZ: Yes, why not?

(Court’s Exh. 8 at p. 3.) Sanchez reaffirmed that he wanted to talk with
Detective Shear and also said that he had experieﬂced no problems when he
had talked with Sergeant Kroutil the day before. (Court’s Exh. 8 at p. 4.)

Sanchez told Detective Sheaf that he had never been in trouble with
police before. Detective Shear urged Sanchez to be honest even though it
was natural to be scared in a situation like the one Sanchez found himself
in. (Court’s Exh. 8 at pp. 5-6.) Detective Shear then explained the process
of the VSA test to Sanchez. He told Sanchez that he (Detective Shear) did
not know much about the facts of the case, and the officers only told him a
little about what had happened. To take the examination portion of the test,
Sanchez and Detective Shear needed to write questions about the murder
that Detective Shear would then ask Sanchez while he was hooked up to the
VSA test machine. (Court’s Exh. 8 at p. 7.) Detective Shear explained the
fest at the 402 heaﬁng as consisting of two parts—the pre-interview and the
examination. The pre-interview was conducted “for the purpose of
préparing the questibns for the examination.” (8 RT 1547.)

After explaining the VSA test, Detective Shear asked Sanchez

whether he had ever been arrested. Sanchez lied multiple times before he
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ultimatcly admitted he had previously been arrested for cocaine possession.
(Court’s Exh. 8 at pp. 8-10.) Detective Shear told Sanchez that the ofﬁcers
- investigating his criﬁe knew that he was not being truthful with them and
he needed to tell them why he had murdered Ermanda and Lorena.‘

(Court’s Exh. 8 at pp. 9-10, 12.) Detective Shear also told Sanchez that he
could not give Sanchez any leniency. Sanchez said he understood.

(Court’s Exh. 8 atp. 11.)

Sanchez and Detective Shear then talked about Sanchez’s
whereabouts on the night before the murders. (Court’s Exh. 8 at pp. 12-
13.) Sanchez said that he went to his ﬁ'iend Hector’s house at 10:00 that
night and stayed there for an hour, never leaving during that time. (Court’s
Exh. 8 at pp. 14-15.) After Detective Shear stressed thé importance of
telling the truth, Sanchez eventually admitted that he had left Hector’s
house to go to the store and then returned. (Court’s Exh. 8 at pp. 15-16.)
The two then talked about whether Sanchez was present when his wife had
purchased two knives at the 99-Cent Store. (Court’s Exh. 8 at pp. 18-20.)

After 30 or 45 minutes of the pre-interview, Sanchez told Detective
Shear that he did not want to talk any longer and wanted to take the VSA-
test. (8 RT 1545-1546.) Just prior to stating that he wanted to take the test,
somebody interrupted the interview and Detective Shear turned the tape
over in the recording dévice. (Court’s Exh. 8 at pp. 20-21.) Once the

recording continued, the following occurred:
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DETECTIVE SHEAR: 1 beg your pardon?
SANCHEZ: (inaudible)
DETECTIVE SHEAR: Yeah, I know. I cannot. . ..

SANCHEZ: I don’t wanna say nothing no more and I told you
that, that that’s the truth.

DETECTIVE SHEAR: So you just wanna take thét test?
SANCHEZ: Yes sir. |
DETECTIVE SHEAR: Okay.

(Court’s Exh. 8 at p. 21.) Sanchez demanded proof that he had committed

the crimes, and Deteqtive Shear stated that, if officers found his or his
wife’s fingerprints on the knife found with Lorena, then that would be
proof. (Court’s Exh. 8 at pp. 21-24.) Sanchez became upset and said that
‘his wife had not been involved in the murders and that he had never been in
Ermanda’s house. (Court’s Exh. 8 at p. 24.) Sanchez claimed to have lost
the small knife his wife had bought. (Court’s Exh. 8 at p. 25.)

Sanchez insisted that he was not at Ermanda’s house on the night
before the murders but admitted that he bought ice cream for Oscar two
days before the mufders. (Court’s Exh. 8 at p. 33.) Defectivé Shear told
Sanchez that Oscar had said he saw the man who had brought him ice
cream when his mother had gotten hurt. Sanchez immediately became
enraged and said he had not been at Ermanda’s house the night before the

murders. (Court’s Exh. 8 at pp. 33-34.)
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Dctcctive Shear and Sanchez then started to write the questions for the
examination. The questions, Detective Shear explained, would involve the
facts the two had just discussed. (Courf’s Exh. 8 at p. 36.) After compiling
the first question, Sanchez requested an interpreter and Visalia Police
Detective Alice Jaramillo came into the room to interpret for Sanchez.
(Court’s Exh. 8 at P. 36-37; 8 RT 1553-1554.) Sanchez and Detective »
Shear then went over the evidence with Detective Jaramillo. (Court’s Exh.
8 at pp. 37-40.) Sanchez then stated that he was willing to take the
examination portion of the test. (Court’s Exh. 8 at p. 40.) The interpreter
explained how the examinatiop worked ahd how the VSA test machine
| éould tell that he was lying. (Court’s Exh. 8 at pp. 41-42.) The group then
went over the questions in the exam and what Sanchez’s answers would be
to those questions. (Court’s Exh. 8 at pp. 42-47.) Sanchez then took the
examination, which consisted of the exact questions the group went over.

(Cdurt’s Exh. 8 at pp. 48-51.)

At the end of the intervjew, Detective Shear reminded Sanchez that it
was importaﬁt for him to tell the truth. (Court’s Exh. 8 at p. 54.) Detective
- Shear also told Sanchez that the machine said he had lied when he said he
was not at Ermanda’s house the morning of the murders. (Court’s Exh. 8 at
pp. 55-56.) Sanchez insisted that he had told the truth and had not been at

Ermanda’s house on the night before or the morning of the murders.

(Court’s Exh. 8 at pp. 56, 58-60.)
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Following the interview, Sanchez wanted to talk with Sergeant
Kroutil about the knife. This conversation took less than five minutes.
(8 RT 1638-1639.) After their discussion, Sergeants Kroutil and Dempsie
fook Sanchez to the Bob Wiley Detention Facility, which was ten minutes
away. (8 RT 1639-1640.) During the drive, Sergeant Kroutil and Sanchez
talked about Sanchez’s predicted test results and perhaps the knife. (8 RT
1640-1641.) In the car, Sanchez did not invoke his right to counsel or his
right to silence. (8 RT 1641-1642.)

b. Defense evidence

Sanchez testified that he had asked Detective Shear for an interpreter
and an attorney. He was given an interpreter, but he still did not want to
say anything because the interpreter was a police officer. (7 RT 137 8.).
When Sanchez asked for an attorney, Detective Shear told him that he did
not need one. Sanchez also claimed that Detective Shear did not inform
him of his Miranda rights before the VSA test. (7RT 1379.) When
confronted with the recording showing tilat Detective Shear had informed
him of his Miranda ﬁgﬁts, Sanchez claimed that he had not understood
Detective Shear because Shear informed him of the rights in English. (7
RT 1379-1380.) |

Sanchez testified that he was not mistreated by police until after the
interview ended and Detective Shear turned off the video recording. (7 RT

.1427-1429, 1433.) Detective Shear said, “[y]ou only but a fucking liar,”
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and “[e]verything is lying, look at ... the machine, all this are lies, and you
did it, and you lied.” (7 RT 1430.)

During the drive to the Bob Wiley Detention Facility, Sergeant
Kroutil accused Sanchez of stealing a friend’s car and then told him that
they had evidence he was involved in the murders because they “had a
sandal full of blood.” (7 RT 1383-1384.) The conversation then ended,
and the officers eventually dropped Sanchez off at the detention facility.

(7 RT 1384.) A sack lunch was provided to Sanchez, but he could not eat
it. (7RT 1385-1386.) Sanchez was eventually moved to a cell. He did not
recall if he was sérvéd dinner there or whether he instead slept during
dinner. (7 RT 1436-1438.)

3. Sanchez’s confession to Lieutenant Garay two
days after the murders

a. Prosecution evidence

In the morning, one day after the VSA test and two days after the
murders, Sanchez was interviéwed agéin at the Porterville Police Station.
Porterville Police Officer Steve Wérd conducted the first interview, in
which Sergeant Dempsie was present for three to ﬁvé minutes at the start.
(8 RT 1569-1570; 9 RT 1755-1757.) The interview lasted about half an
hour and was not recorded. (9 RT 1756.) Before the interview began,
.Ofﬁcer Ward édvised Sanchez of his Miranda rights. (9 RT 1758.)

Sanchez appeared to understand his rights and never requested the presence

«\‘
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of an attorney or an interpreter. (ORT 1759.) Officer Ward spoke to
Sanchez in English, and .Sanchez responded in English. (9 RT 1759, 1776.)
Sanchez said that he had drank a lot of beer the night before the murders
and was “loaded” on methamphetamine. (9 RT 1781.) He also said that he
could not remember everything about that night, including whether he was
at home. (9 RT 1782.) Officer Ward never threatened Sanchez by telling
him that he would put Sanchez in a cell with a crazy persoh or that Sanchez
would get a lethal injection. (9 RT 1758.) Sergeant Dempsie did not hear
Officer Ward threaten Sanchez.’ (8RT 1571.)

At approximately 12:30 on the same day, Lieutenant Emie Garay took

over the interview. (9 RT 1797.) Lieutenant Garay talked to Sanchez in
l;;th Spanish and English, but most of the conversation was in Spanish.
(9 RT 1798.) The interview consisted of two parts. The first part took
place from 12:30 p.m. until 1:55 p.m., when they took a break. (9 RT 1809,
1851.) They resumed at 2:20 p.m., and that part of the interview was
recorded. (9 RT 1809.) It was standard interview procedure at the
Porterville Police Department for officers to talk to suspects. without
recording the conversation in order to establish a rapport or lay a
foundation. After the officer understood the substance of the suspect’s
statement, the officer would then record the interview. (9 RT 1846-1847.)

When Lieutenant Garay entered the interview room, Sanchez was

sitting on a couch and had just finished eating. (9 RT 1798.) Lieutenant
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Guaray advised Sanchez of his Miranda rights in Spanish, atter he had asked
Sanchez about his language preference. (9 RT 1798, 1805-1806, 1849.)
Lieutenant Garay read the rights from the Spanish version of a depaftment-
issued Miranda card. (9 RT 1798-1801, 1849.) Wheh he read Sanchez
these rights, he read each right separately, and Sanchez acknowledged that
he understood each one. (9 RT 1805.)

Lieutenant Garay then asked Sanchez what had happened, and
Sanchez said “I’m screwed” in Spénish. (9 RT 1850.) The two went over
prgliminary questions, including how Sanchez knew the victims.\ After 20
to 30 minutes, Sanchez started to cc;nfess., (9 RT 1853.) He said he had
killed .Ermanda and Lorena for owing him money. (9 RT 1853-1854.) He
did not know where he had shot the victims, but he had been in the house
for five minutes. (9 RT 1855.) He did not see anybody else in the house
and did not come in through a window. (9 RT 1855-1 856.) Sanchez
claimed to have used a .22-caliber gun but was not sure because he was not
familiar with guns. (9 RT 1855-1 856; 10 RT 1916.) Sanchez spoke in a
narrative throughout the interview. (9 RT 1851.)

- This conversation continued until 1:55 p.m., when Lieutenant Garay
asked Sanchei if he needed to use the restroom. During the break,
Lieutenant Garay told Sanchez that they Were going to go over his

statement again, but this time he would record it. Sanchez agreed. (9RT

1851.)
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Licutenant Garay never threatencd Sanchez's fa;mily or mentloned
them at all. (9 RT 1806-1807.) He spoke with Sanchez “matter-of-factly”
and told him he needed to find out what had happened. (9 RT 1807-1808.)
Lieutenant Garay never promised to help Sanchez if Sanchez confessed to
the murders. (9 RT 1808-1809.)

At the start of the recorded confession, Lieutenant Garay read
Sanchez his Miranda rights by explaining individual rights and asking
Sanchez whether he understood those rights. Sanchez then agreed to talk
with Lieutehant Garay. (13 CT 3526-3527.) Sanchez then said that he
entered Ermanda’s house alone through the front door with\a gun. (13CT
3527-3528.) He looked for Ermanda because she owed him money and had
said insulting things about him. He was infuriated and tired of everything.
(13 CT 3528-3530.) He did not see Ermanda right away, but when he did,
he"‘just shot” two or three times. (13 CT 3531.) | Then he saw Lorena and
“Just shot” “about two times.” (13 CT 3532.) Sanchez did not remember
much because it all happened fast, but he did remember that he shot the two
women. (13 CT 3532-3533.)

Sanchez denied having sexually assaulted Lorena or knowing how her
panties had gotten torn. (13 CT 3543-3544, 3556-3558, 3560-3562.) He
did not bring a knife to the house, But.he saw Lorena with a knife and
thought she was going to kill him. (13 CT 3541, 3543-3544, 3550-3552.)

He “blacked out” and just shot her. (13 CT 3558-3559.)
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Sanchez did not see anyone elsc in the housc but thought he heard a
noise, so he left through the front door after shooting the wofnen. (13CT
3533‘-3 534.) He drove away in his truck and threw the gun out the
passenger window into a field on Olive Street. (13 CT 3536-3537.) |
Sanchez believed he had used a .22-caliber gun, but he did not know much
about guns and was uncertain. (13 CT 3538.) After Sanchez had thrown
the gun out the window, he went straight home. (13 CT 3539.)

b. Defense evidence

v iSanchez testified that, during his interview with Officer Ward, Officer
Ward told him, “If you don’t tell me the truth, then I'm going to put you in
a cell with a crazy man crazier than you so he can kill you.” (7RT 1391.)
Officer Ward also threatened Sanchez with the possibility of an “injection.”
(7 RT 1392-1394, 1395-1396.) Sanchez told Officer Ward that he had not
committed the murdérs because he was home nursing a hangover during the
times they had asked about. (7 RT 1391.) Officer Ward tore up the paper
he had been writing notes on and told Sanchez, “You - you were the one;
you were the one. Y(;u killed ‘em, you motherfucker ... cold-blooded

| killer.” (7 RT 1391-1392.) Sanchez asked for an attorney and an
interpreter “three times” and then asked only for an interpreter. (7 RT
- 1392) Ofﬁcer Ward told Sanchez that he did not need an attorney. (7 RT

1395.)
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When Lieutcnant Garay came in the room, he told Sancflcz to tell the
truth because he had enough evidence to convict him. (7 RT 1394.) When
Sanchez asked to see the evidence, Lieutenant Garay told him that that was
not necessary until trial. (7 RT 1397-1398.) Lieutenant Garay did not
advise Sanchez of his Miranda rights. (7 RT 1396-1397.) When Sanchez
asked for an attorney, Lieutenan?: Garay told him he did not need one.
(7RT 1397.) Sanchez later testified that the only time he had been told his
Miranda rights during this interview was right before he had confessed. (7
RT 141 1-141‘2.) He attempted to request an attorney at that time, but
Lieutenant Garay made Sanchez wait until after he had finished advising
him of his rights, and then Sanchez did not ask for a lawyer. (7 RT 1412-
1416, 1418-1420.) Lieutenant Garay promised to help Sanchez if he told
him what had happened. However, he threatened to take away Sanchez’s
family if Sanchez did not confess. (7 RT 1398-1399.) Lieutenant Garay
also told Sanchez that he had left his hand print on “the girl” with his
semen. (7 RT 1400.)

Sanchez had not eaten on the morning of his confession. (7 RT 1401,
1446-1447.) An hour or two into his interview with Lieutenant Garay,
Sanchez was asked if he was hungry, at which point he was taken to a cell
and ate half a hamburger. (7 RT 1401, 1446-1448.) Afterward, Sanchez
was again interviewed by Lieutenant Géray. (7 RT 1449-1450.)

Lieutenant Garay offered Sanchez a cigarette, which he took to get away
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from the interrogation. (7 RT 1401-1403, 1450-1451.) Aler Sanchez “had
already been threatened [and] pressured,” he gave a statement admitting he
had killed Ermanda and Lorena so that he “could just get this over with and
getout of it.” (7 RT 1401-1403.) Sanchez falsely confessed “[b]ecaﬁse of
all the threats that fhey had made to me, I no longer knew what to tell them,
and yes, I was afraid at that moment that yes,‘ that they were going to be
taking my family away.” (7 RT 1403.)

4. The court’s ruling

The trial c‘ourt issued a lengthy written fuling denying Sanchez’s
suppression motion. (6 CT 1341-1344.) The court ruled that Sanchez’s

confession was not coerced as a result of food and sleep deprivation. The
record showed that Sanchez had actually been provided with food, except
for one dinnertime oversight, and had also been provided with the
opportunity to sleép. Further, Sanchez’s recorded interviews with
Detective Shear and Lieutenant Garay did not reflect that he had sﬁffered
from hunger or slleep deprivation. (6 CT 1341.) The court also found thaﬁ
Sahchez’s claims that he and his family had been threatened were not
credible. Likewise, the court fouhd that Sanchez’s claims that he had
requested an attorney multiple times were not credible. (6 CT 1342.)

The court denied Sanchez’é claim that he had invoked his righf to
remain silent during his intervieW with Detective Shear. (6 CT 1343.) The

court reviewed the tape recordings of Sanchez’s interview with Detective
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Shear. (6 CT 1343, fn.2.) Based on those recordings, the court determined
that before Sanchez had made statements that he did not want to say
anything more, the interview progressed as follows:

SANCHEZ: I want you to put the machine, sir.

DETECTIVE SI-IEAR: Beg your pardon?

SANCHEZ: I want you to put the machine on me.
* DETECTIVE SHEAR: Yeah, I know.

SANCHEZ: I’m not going to say nothing more. I told you the
truth. That’s the truth.

DETECTIVE SHEAR: Now you just want to take the test?
SANCHEZ: Yes.
(6 CT 1343.) The court then ruled:

In context, Mr. Sanchez was not seeking to terminate the
interview. Shearer [sic] had explained to Mr. Sanchez the voice
stress test was like a lie detector and would determine whether
Mr. Sanchez was telling the truth when he denied involvement
in the deaths of his friends. At the point of dispute, Mr. Sanchez
did not state he wanted to be silent. He did not indicate a refusal
to talk about the case. By implication, he indicated impatience
with Shear’s pre test interrogation and clearly stated he wanted
to proceed to the test portion of the interview. Mr. Sanchez’s
insistence that Shearer [sic] proceed with testing him by the
“machine” does not equate to an invocation of his right of
silence.

(6 CT 1343, citations omitted.)
Finally, the court found that Lieutenant Garay did not make “any

promise of leniency.” (6 CT 1344.)
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B.  Triul Evidence Regarding Sanchez’s Confession
1.  Prosecution evidence

Sergeant Kroutil testified that Sanchez was initially cooperative
during their interview. (55 RT 11214-A, 11226-A.) Sanchez told Sergeant
Kroutil that he had not seen Ermanda from the time she had moved two
years earlier until two days before the murders. (55 RT 11215-A-11216-
A.) Ermanda invited him tb her house for beer; he accepted and stayed for
three hours. Sanchez also bought ice cream for her son Oscar. (55 RT
11216-A-11217-A.) When asked whether hé had seen Ermanda after that,
Sanchez first told Sergeant Kroutil that he had gone to Er;nahda’s house on
the morning before the murders to fix her car. (55 RT 112 17-A.) He then
said he had gone to give her a watch, an_d later said he had gone to give her
money. (55 RT 11218-A-11219-A.)

Sergeant Kroutil also showed Sanchez a photograph of é large knife.
(55 RT 11225-A-11226-A.) Sanchez loudly denied ever having seen the
knife in the picture. ‘(55 RT 11226-A-1 1227-A.‘) After a short time,
Sanchez said he recognized the knife as a knife from his house purchased
by his wife from the 99-Cent Store. (55 RT 11227-A.) Sanchez told
Sergeant Kroutil that his wife had not purchased any other knife at the time
she had bought the knife pictured. ’(55 RT 11228-A.))

Detective Shear testiﬁed that when he had interviewed Sanchez, he

caught him in multiple lies. (54 RT 11297-11298.) Sanchez admitted that
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“he had gone to Ermanda’s housc on the morning before the murders to give
her a watch, but later stated it was to give her money so she could fix her
car. (54 RT 11326-11329.) He then said that he had gone to the house of

* his friend Hector Hernandez at 9:00 or 10:00 on the night before the |
murders and left an hour later. (54 RT 11329-11331.) Sanchez then
admitted that he had left Hector’s house for a “period of time” before
returning there. (54 RT 1 1331-‘1 1332, 11388-11389.) Sanchez also said he
had never been arrested but eventually admitted that he had been arrested
for a narcotics violation. (54 RT 1132’3-1 1324.) Detective Shear also
questioned Sanchez about his relationship with Hector. (62 RT 12593.)
Sanchez initially said that he had been close friends with Hector but later
admitted that he “had a sexual episode with Hector on only one occasion.”
(62 RT 12594-12595.) Sanchez also lied about his knowledge regarding a
knife his wife had bought. He stated that he did not recognize the knife
officers had found at his home before he admitted théi his wife had bought
the knife along with a smaller knif:e at the 99-Cent Store. (54 RT 11332-
11334.) He indicated he had not touched the smaller of the knives “until
about a week ago.” (54 RT 11337-11338.) Sanchez then stated that the

“small knife had been left in his backyard or had been lost about a week

before. (54 RT 11339-11340.)
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Officer Ward testified that he had not threatened Sanchez during his
interview. (56 RT 11410.) Sanchez also did not confess during this
interview. (56 RT 11415.)

Lieutenant Garay testified that Sanchez had denied shooting the
victims, before eventually stating that he had been upset with Ermaﬁda for
things she had said about him and because .she had owed hlim money.

(13 CT 3528-3530; 53 RT 11168,. 11173-11174; 54 RT 11252.) Sanchez
then admitted having gbne to Ermanda’s house with a gun and shooting
both her and Lorena. (13 CT 3‘527-3528; 53 RT 11163-11164, 11174.)
Sanchez walked into Ermanda’s house through the unlocked front _door and
shot Ermanda two or three times. (13 CT 3531; 53 RT 11174.) He then
saw another person and shot at that person more than one tirﬂe before
leaving the house. (13 CT 3532; 53 RT 11175.) After he left, he got in his
truck and drove away, throwing the gun into a field. (13 CT 3536-3537; 53
RT 11179.) Sanchez continuously denied having sexually assaulted
Lorena. (13 CT 3543-3544, 3556-3558.) He did not bring a knife to the
house but saw Lorena with a knife and thoﬁght she was going to kill him.
(13 CT 3541, 3543-3544, 3550-3552.) He claimed to have been “blacked
out,” and he just shot her. (13 CT 3558-3559.) Sanchez believed he had
used a .22-caliber gun but did not know much about guns and was

uncertain. (13 CT 3538.)
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2.  Sanchez’s testimony

Sanchez testified that, when interviewed by Sergeant Kroutil, he Had
not been advised of his Miranda rights and had requested an attorney
multiple ﬁmes, but Sergeant Kroutil and Sergeant McMillan never wrote
down his request. (67 RT 13697.) Sanchez was more comfoﬁable
speaking in Spanish than Engli;h, although he could converse in English
“more or less.” (66 RT 13557.)

Sanchez also asked Detective Shear for an attomey but could not
explain why his request was not on the recording of the interview. (66 RT
13607-13609; 67 RT 13698.) Detective Shear also turned off the recording
during the interview and called Sanchez a “fucking liar.” (67 RT 13704.)

During the interview with Officer Ward, Sanchez had asked for a
lawyer and an interpreter when they first went inside of the room, but
Officer Ward ignored him. (66 RT 13599; 67 RT 13699.) Officer Ward
told Sanchez that, if he did not tell him what he did, then Officer Ward
would put him in a jail cell with a crazy man so the man could kill him. (66
RT 13597.) Officer Ward also told Sanchez that he was going to personally
inject him so that he could see him suffer and die “little by little* for what
he had done. (66 RT 13598.) Sanchez was scared. (66 RT 13597)) |

At some point, Officer Ward ripped up his notes, threw them in the
trash, and left the room. Lieutenant Garay was outside and walked int§ the

room. (66 RT 13600.) Lieutenant Garay asked Sanchez if he was going to
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tell the truth. (66 RT 13600-13601.) Sunchez said that he needed help, but
he meant that he needed the help of an attorney. (66 RT 13601.) Sanchez
also asked for an attorney but had not been given one. (67 RT 13701.) He
later confessed to killing Ermanda and Lorena because he had felt scared
and pressured and wanted to be left in peace. (66 RT 13602, 13604-13605 ;
68 RT 13;392, 13906-13910.) Sanchez did not “recall too well” what
Lieutenant Garay said that made him confess. (66 RT 13602.)/ He testified
that Lieutenant Garay had said he would help him and that they were
buddies of the same race. Lieutenant Garay also threatened him by
threatening to take his family away. (66 RT 13602.) Sanchez knew how to
answer Lieutenant Garay’s questions because Lieutenant Garay had guided
him to say what he wanted Sanchez to say. (66 RT 13605; 67 RT 13828;
68 RT 13909.)

The only times Sanchez was advised of his rights was by Detective
Sheér and Lieutenant Garay when they had recorded him. (67 RT 13705.)

3. Expert testimony

Martha Falcon is a certified Spanish interpreter and listened to
Sanchez’s interview with Lieutenant Garay. (66 RT 13583-13585.) The
transcript read that Sanchez had said he would talk to Lieutenant Cﬁaray
“[a]bout what I want to say.5’ (13 CT 3526; 66 RT 135-86;) Falcon,
however, would have translated Sanchez’s-words to mean “I’11 tell you

what you want.” (66 RT 13586.)
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Dr. Richard Ofshe is an expert in interrogation tactics that lead 1o
false confessions. (72 RT 14576-14577, 14581.) Modern interrogations
could be broken into two parts: the pre-admission phase and the post-
admission phase. The preadmission phase motivates someone who initially
séys “I didn’t do it” to say “I did it.” (72 RT 14592.) The post-admission
narrative tells the story of the crime that can also be used as evidence to
link the person to the crime or show that the admission was false. (72 RT
14593.) At the center of these two péfts is the “break poi‘nt,” where a
;;erson shifts from deﬁyi_ng guilt to admitting guilt. (72 RT 14592-14593.)
A person making a true confession should know details about the crime; a
per;on making a false confession would lack information about the crime.
(72 RT 14594-14595.)

To get a suspect to admit guilt, officers often employ “evidénce
ploys.” (72 RT 14596.) “An evidence ploy is any statement made by the
interrogator that purports to be a fact, a fact that if it were true would link
the person to the crime and reveal them as the perpetrator.” (72 RT 14596.)
The object is'to make the suspect feel that there is so mﬁch evidence against
him or her that the situation is hopeless and that a confession is not needed.
(72 RT 14598.) If a person is guilty, then they are likely to perceive that

they had been caught, while an innocent person is likely to feel that some

terrible mistake had occurred. (72 RT 14615.)
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Low-end motivators usually motivate a guilty person who thinks they

are caught to coﬁfess but will usually not work on an innocent person.
(72 RT 14616, 14618.) These low-end motivators include telling a suspect
to take responsibility for what they did, appealing to their sense of pride, or
telling them that they are bette;' off confessing. (72 RT 14615-14617.)
High end motivators are more coercive because “they seek to make
somebody do something by threatening hz;nn or offering leniency ....”
(72 RT 14618.) The interrogator may appeal to the suspect’s interest by
claiming to want to help the suspect and suggesting explanations that would
result in a lower level of punishment. (72 RT 14619.) An innocent person
in this situation would panic and may accept/ the story that the interrogator
| laid out. (72 RT 14619-14620.)

After a suspect admits gpilt, officers are trained to get the story of the
crime. (72 RT 14622.) When the interrogation is recorded from start to
finish, it is easy to evaluate each factual statement. In a partially recorded
interrogation, it is much more difficult because of the possibility that the
suspect had been contafninated as to what to say. (72 RT 14629.) When
evaluating a confessions, Dr. Ofshe looks at seven categories: (l?
statemeﬁts consistent with a deal having been made; (2) whether the story
was volunteered by the suspect as a narrativé; (3) whether the interrogator
was formatting the story; (4) whether the suspect was able to supply

verifiable factual information; (5) whether there were errors about facts the
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perpetrator should have known; (6) whether the suspect expressed concern
- about displeasing the officer; and (7) whether the suspect issued periodic
denials. (72 RT 14641-14644.)
C. Because Sanchez Did Not Unambiguously Invoke His

Right to Remain Silent During His Interview With
Detective Shear, There Was No Miranda Violation _

Sanchez first claims that he invoked his right to remain silent during

' his‘interrogation with Detective Shear. (AOB 205-212.) He argues that his
subsequent confession to Lieutenant Garay should be suppressed because
officers ignored his invocation and continued to interrogate him in violation
of Miranda. (AOB 208-212.) The People disagree. Sanchez did not
invoke his right to rémain silent when he said that he was “not going to say
nothing more” because he wanted to be hooked up to the VSA test
machine. (Court’s Exh. 8 at p. 21.) The context of the interview showed

| fhat Sanchez expressed frustration with the interview process; he wanted
Detective Shear to proceed to the examination portion of the VSA test,
which Detective Shear did. (6 CT 1343.) Thus, Sanchez’s statement was
not an unambiguous request to cease questioning and did not amount to an
invocation of his right to remain silent.

1.  Applicable law

On appeal, this Court reviews the record and makes an independent
determination of whether the defendant has invoked his or her Miranda

rights, but it may “‘give great weight to the considered conclusions’ of a
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lower court that has previously reviewed the same evidence.” (People v.
Jennings, supra, 46 Cal.3d at p. 979.) This Court also accepts the trial
court’s factual findings regarding the circumstances of the defendant’s
statements, if the findings are supported by suﬁstantial evidence. (People v.
Dykes (2009) 46 Cal.4th 731, 751.)

“Under California law, issues rela;ing to the suppression of statements
made during a custodial interrogation must be rev}iewed under federal
constitutional standards.” (People v. Nelson (2012) 53 Cal.4th 367, 374.)
Miranda provides that a suspect in custody “must be warned prior to any
questi_oning that he has the right to remain silent, that anything he says can
be- used against him in a court of law, that he has the right to the presence of
an attorney, and that if he cannot afford an attorney one will be appointed
for him prior to any questioning if he so desires.” (Miranda, supra, 384
U.S. atp. 479.) After the wamings have béen given, if the suspect indicates
in any manner that he wishes to remain silent or consult with an attorney,
the interrogation must cease. (/d. at pp. 473-474.) Otherwis.e, “‘any
statement obtained from him during~ interrogation thereafter may not be
‘admitted against him at his trial’ [citation], at least during the pfosecution’s
case-in-chief.” (People v. Lessie (2010) 47 Cal.4th 1152, 1162.) A suspect
may waive his rights expressly or impliedly. (People v. Nelson, supra, at

pp. 374-375.)
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Whether, after initially waiving his rights, a suspect subsequently
invokes them is a separate question subject to an objective inquiry. (Davis |
v. United States ( 1994) 512 U.S. 452, 458-459; People v. Williams (2010)
49 Cal.4th 405, 427.) Although a suspect is not required to use the exact
words of the Miranda warnings when invoking his or her right to silence
(see People v. Carejz (1986) 183 Cal.App.3d 99, 104-105), the United
States Supreme Court has made it clear that, following an initial waiver, a
subsequent invocation of the right to remain silent must be unambiguous in
order to require the police to cease questioning, (Berghuis.v. Thompkins
(2010) 560 U.S. 370 (Thompkins).) In Thompkins, the court explained the -
reason for this rule: “A requirement of an unambiguous invocation of
Miranda rights results in an objective inquiry that ‘avoid([s] difficulties of
proof and ... provide[s] guidance to officers’ on how to proceed in the face
of ambiguity.” (/d. at pp. 381-382.) |

The California Supreme Court has held that “‘[a] defendant has not
invoked his or her fight to silence when the defendant’s statements were
merely expressions of passing frﬁstration or animosity toward the officers,
or amounted only to a refusal to discuss a particular subject covered By the
questioning.”” (People v. Williams, supra, 49 Cal.4th at pp. 433-434.) The
determination of whether a defendant has invoked his or her right to silence
often depends on the context of the statements. (/d. ét p. 429; see also

People v. Jennings (198v8) 46 Cal.3d 963, 978; In re Joe R. (1980) 27
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Cal.3d 496, 515.) It is not enoigh for a reasonable officer to understand
that the suspect might be invoking his rights. Faced with an ambiguous or
equivocal statement, law enforcement officers are not required to ask
clarifying questions or to cease questioning altogether. (People v. Stitely
(2005) 35 Cal.4th 514, 535, citing Davis v. United States, supra, 512 U.S.
at pp. 459-462.)

2.  Sanchez did not invoke his right to silence

The trial court made factual findings supported by substantial
evidence regarding Sanchez’s interview with Detective Shear. (People v.
Dykes, supra, 46 Cal.4th at p. 751.) After reviewing the recordings of the
interview, the court determined that Sanchez made statements not contained
in the transcript of the interview and made statements that were different
than those included in the transcript. (Court’s Exh. 8 atp. 21; 6 CT 1343,
fn.2.) Immediately before stating that he was not going to talk anymore,
the court found that Sanchez said, “I want you to put the machine on me,”
referring to the VSA test machine. Sanchez then respoﬁded in the
affirmative when Detective Shear clarified that Sanchez wanted to take the
VSA test after stating that he was “not going to say nothing more. I told
you the truth. That’s the truth.” (6 CT 1343.) These statements found by
the trial court to be what Sanchez actually said (6 CT 1343) differ from the
transcript, which reported Sanchez to have said “I don’t wanna say nothiﬁg

no more and I told you that, that that’s the truth.” (Court’s Exh. 8 at p. 21.)
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From the context of this interaction, Sanchez did not unambiguously
invoke his right to silence. (People v. Williams, supra, 49 Cal.4th at pp.
433-434.) Sanchez’s statement that he was not going to talk anymore was
made during. the pre-interview phase of the VSA test and included mention
of the VSA examination. Detective Shear had not given Sanchez the VSA
examination yet, and Sanchez was frustrated with how the pre-interview
was progreséing. (Court’s Exh. 8 at p. 20-21; 6 CT 1343.) Immediately
- after telling Detective Shear to hook him up to the VSA test machine, he
expressed his frustration by stating that he was not going to talk with
Detective Shear anymore becauée he “just want[ed] to take the test.” (6 CT
1343.) Specifically, Sanchez said “I want you to put the machine, sir,” and
“I want you to put the machine on me,” and when Detective Shéar‘afﬁrmed,
“Yeah, I know,” Sanchez interrupted, “I’m not going to say nothing more.”
(6 CT 1343.) This expression of frustration was not an invocation of the
right to silence; in fact, it was tied to Sanchez’é request to give his
statement while connected to the VSA fest machine. (Williams, at pp. 433-
434)

As the courtvproperly found, Sanchez “did not indicate a refusal to
talk about the case.” (6 CT 1343.) Rather, he indicated that he did want to
talk about the case but while hooked up to the VSA machine. (6 CT 1343.)
A statements should be considered in the context of the “full tape” of the

interview rather than just the “reporter’s transcript of those portions of the

297



1i

interview on which appellant relies.” (People v. Jennings (1998) 46 Cal.3d
963, 978.) Sanchez’s intention to continue talking about his case was
further supported by Detective Sﬁear’s clarifying question made
immediately after Sanchez indicated that he did not want to talk. Detective
Shear asked Sanchez whether “he just want[ed] to take the test?” and
Sanchez responded in the affirmative. (Court’s Exh. 8 at p. 21; 6 CT 1343))
This response provided more context to Sanchez’s statement that he did not
want to talk and showed that he actually did want to talk with Detective
Shear but while taking the VSA examination. Following Sanchez’s request

and the pre-interview phase of the VSA test, Detective Shear and Sanchez

- compiled the test questions with the assistance of an interpreter, and then

Sanchez took the examination. (Court’s Exh. 8 at pp. 36-52.)

From the context of the discussion betwe‘en Detective Shear and
Sanchez, a reasonable officer wéu!d interpret Sanchez’s statements to mean
that he wanted to talk with Detective Shear but while connected to the VSA
test machine. Because Sanchez indicated that he desired to continue talking
with Detective Shear, his request was not an unambiguous request to cease
all questioning; and Sanchez did not invoke his Miranda rights. Thus, the
court properly denied his suppression motion. (Peoble 'v.‘ Williams, supra,
49 Cal.4th at pp. 433-434.)

Thus, Sanchez’s argument that his invocation was not scrupulously

honored fails because there was never an invocation to honor. (AOB 208-
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212.) As a result, the trial court did not ctr in finding no Miranda violation.
Further, because his _confession was properly admitted into evidence, |
Sanchez’s testimony was not induced by the confession’s improper
admission. As such, Sanchez’s subsequent statements could properly be
used to impeach him, contrary to his assertion. (AOB 212, citing Lujan v.
Garcia (9th Cir. 2013) 734 F.3d 917, 925-926.)

3.  Sanchez’s confession was properly admitted even

if he invoked his right to silence during his
interview with Detective Shear

In the event this Court finds that Sanchez did invoke his right to
remain silent during his interview with Detective Shear, his later confession
to Lieutenant Garay was still properly admitted. Under Michigan v. Mosleyi
(1975) 423 U.S. 96, Sanchez’s confession was proiaerly admitted because
his interview with Lieutenant Garay was sufficiently attenuated from his
invocation during the interview with Detective Shear, and Sanchez
acknowledged and waived his Miranda rights prior to the interview.

In Michigan v. Mosley, supra, 423 U.S. at page 104, the Supreme
Court held that a defendant’s statements may be admitted against him at
trial, even thouéh the statements resulted from a police interview conducted
after the defendant had invoked his right to remain silent. “The defendént in
Mosley was arrested in connection with several robberies and properly
Mirandized. (Ibid.) When he said he did not want to answer any questions

about the robberies, the police officer stopped questioning him. Two hours
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later, the defendant was again Mirandized and questioned by a different
pollice officer about a different crime, a murder, to which he confessed.
(Ibid.) The defendant in Mosley argued his confession should be
suppressed because he previously invoked his right to remain silent and the
homicide investigators violated Miranda by questioning him again. (/d. at
pp. 99-100.) The high court was not persuaded; it found the confession
admissible.

Mosley makes it clear that nothing in the Miranda opinion can
sensibly be read to “create a per se proscription of indefinite duration upon
any further questioning by any pol'ice officer on any subject, once the
person in custody has indicated a desire to remain silent.” (Mosley, supra,
423 U.S. at pp. 102-103.) The high court thus envisioned situations where
questioning cbuld properly resume on the same subject matter after an
initial invocation of the right to remain silent. The question Mosley le
unanswered is under what circumstances, if any, may a suspect who is in
custody a_nd has previously invoked his ri ght to remain silent when
previously questioned about certain crimes be asked about those same
crimes in a subsequent intervie\w with a different law enforcement officer.
Even though the high court did not answer this question directly, it listed
certain factors it considered relevant to this determination and adopted a
totality of circumstances approach. These factors include whether the

defendant was properly given his Miranda rights before the initial
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interrogation, whether the interrogation immediately ceased upon
invocation of the right to remain silent, the reissuance of Miranda warnings
before a second interview, the time between the two interrogations, the
scope of the second interrogation, and whether the second interrogation was
an attempt to “wear down;’ the suspect’s resistance and make him change
his mind. (Mosley, supra, 423 U.S. at pp. 104-106.)

In People v. Warner (1988) 203 Cal.App.3d 1122 (Warner), the
appellate court determined that the defendant’s case was like that found in
Mos_ley, despite being questioned about the same crime in a subsequent
interview. In Warner, the defendant invoked his rightl to remain silent after
an officer transported him to the police station following his arrest and
advised him of his constitutional rights. The officer immediately ceased
questioning. The next moming, a detective, unaware that the defendant had
invoked his Miranda rights the prior evening, met with him in the jail and
told him he wished to speak with him about his arrest and the charges.
After the defendant said he was willing to talk to him, the detective read
him his cor;stitutional rights, which the defendant said he was §villing to
waive; the defendant also signed a waiver form. He then gave a statément
to the detective. (Warner, supra, 203 Cai.App.3d atp. 1125.)

The Warner court rejected the defendant’s contention that his
conféssion was inadmissible under the federal Mosley standard, concluding

instead that the circumstances under which the defendant’s statement was
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made met the federe_ll constitutional standards under the factual test of
Mosley. ( Warner, supra, 203 Cal.App.3d at p. 1129.) The court noted that
the record was “remarkably free of any suggestion of police misconduct”:
after the defendant invoked his right to remain silent, the officer
scrupulously honored his riéht to cut off questioning by simply ending the
conversation without attempting to persuade the defendant to reconsider his
position; after an overnight interval, a detective who was unaware the
‘defendant had previously invoked his constitutional right interviewed Him;
and after indicating his willingness to talk, the detective advised him of his
constitutional rights, and the defendant waived those rights both orally and
in writing. (/d. at pp. 1129-1130.) The court further noted the “record is
devoid of even a hint that police at any time tried to ‘wear down’
defendant’s resistance, or ‘browbeat’ him into submission, or used any
form of force or coercion or threatened him or méde promises to him, or
resumed questioning only a short time after he had invoked his rights, or
that there was any kind of collusion among the officers.” (/d. at p. 1130.)
Finally, the court noted that while the second interrogation in Mosley
related to an entirely different crime, whereas the second interrogation in
Warner was for the same crime, that was but one factor to be considered in
applying the test of Mosley. (Warner, supra, 203 Cal.App.3d atp. 1130.)
Here, upon application of the factors announced in Mosley, Sanchez’s

Miranda rights were not violated when Lieutenant Garay interviewed him
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aboul the murders the day alter Sanchez’s interview with Detective Shear.
Sanchez was properly given his Miranda rights before his interview with
Detective Shear. (Court’s Exh. 8 at pp. 1-3.) In fact, Sanchez was not only
advised of his Miranda rights by Detective Shear, he had also previously
‘been advised of his Miranda rights by Sergeant Kroutil the day of the
murders. (8 RT 1628, 1646-1648.) Sanchez acknowledged his rights and
waived them during the interview with Sergeapt Kroutil and the interview
with Detective Shear. (Court’s Exh. 8 at pp. 2-3; 8 RT 1628-1629, 1647-
1648.) As described, the trial court made factual findings that Sanchez was
advised of his rights by both Detective Shear and Sergeant Kroutil, and
rejected Sanchez’s claims to the contrary because Sanchez was not credible.
(6 CT 1342-1343.) Given the multiple advisements and Sanchez’s
admitted understanding of them on audio tape with Detective Shear, the
record shows that Sanchez understood that he had the abilify to cut off
questioning when he wished to do so.

In the event this Court finds that Sanchez actually did invoke his right
rto remain silent during the interview with Detective Shear, then Sanchez’s
invocation was not scrupulously honored. Detective Shear continued to
interview Sanchez after he had indicated that he wanted to move on to the
VSA exam portion of the test, and ultimately gave Senchez the exam ‘he
requested. (Court’s Exh. 8 at pp. 21-25, 48-51.) Detective Shear promptly

honored Sanchez’s request to speak to an interpreter and he allowed
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Sanchez to speak With Sergeant Kroutil when Sanchez indicated thét hg
wanted to speak with him about the knife he had lost. (Court’s Exh. 8 at
pp. 36-37, 58-60; 8 RT 1638-1639.) Although Sanchez’s invocation, if in
fact it was an invocation, was not immediately honored by Detective Shear, |
his other requests were honored showing Sanchez that he had control over |
the interview process.

Additionally, after the interview with Visalia Police Detective Shear
Yat the Visalia Policé Department, Sanchez was transported to his jail cell
where he stayed until the next day§ (8 RT 1639-1640.) This day break
gave Sanchez time away from the inherently coercive nature of
interrogation and time alone to reevaluate his decision to not talk with
officers. The time between questioning in Mosley.was only two hours, and
California courts have previously held overnight gaps between questioning
to bé more than sufficient, with gava of as little as one hour to still be
admiésible. (People v. Riva (2003) 112 Cal.App.4th 981, 994 [one hour];
Warner, supra, 203 Cal.App.3d at p. 1130 [next day].)

The ‘moming after Sanchez’s interview with Visalia Police Detective
Shear at the Visalia Police Department, he was taken back to the Poﬁewille
Police Department and interviewed first by Porterville Police Officer Steve
Ward, ahd then by Porterville Police Lieutenant Ernie Garay. (8 RT 1569-
1670; 9 RT 1755-1757.) Both of these officers advised Sanchez of his

Miranda rights, with Lieutenant Garay advising Sanchez multiple times in
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Spanish. (13 CT 3526-3527;9 RT 1758, 1798-1801, 1805-1806.)
Following these advisements, Sanchez again stated that he understood his
rights and then waived them, deciding that he wanted to talk with officers.
(13 CT 3526-3527; 9 RT 1759, 1805.)

Sanchez’s interviews with Officer Ward and Lieutenant Garay

covered the same topics as his interview with Detective Shear, but did not

include a VSA test. The interviews with Officer Ward and Lieutenant
Garay did not occur in an interview room like the interview with Detective
Shear. (8 RT 1527.) The interviews occurred in a “soft interview room,”
which included a couch and was a more casual environment than the other
interview rdoms located at the station. (9 RT 1797-1798.)

Further, there is no evidence thaf either Lieutenant Garay or Officer
Ward knew that Sanchez had invoked his right to silence during his
interview with Detective Shear.' Thus, these subsequent interviews were
not conducted for the purpose to “wear down” Sanchez and get him to talk
despite his previous invocation. (Mosley, surpa, 423 U.S. at pp. 104-106.)
In fact, the record is free of evidence éf collusion between Detective Shear
and the officers that interviewed Sanchez the next day. Detective Shear
belonged to a different police agency than Lieutenant Garay and Officer:
Ward, and neither Lieutenant Garay nor Officer Ward were present when
Sanchez was interviewed by Detective Shear. (8 RT 1524-1524, 1639-

1640.)
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Finally, the trial court made factual findings that are supported by the
record showing that Sanchez’s confession was not the product of police
coercion. The court found that Sanchez was not threatened during any of
his interviews. (6 CT 1342.) The court also found that Sanchez was not
promised leniency or any other incentive in exchange for his confession. (6
CT 1343-1344.) In fact, the court properly found that Sanchez’s confession
was voluntary and the product of his own free will. (See Arg. VIL.D, post.)
Accordingly, given the lack of coercion by officers, the time lapse i)etween
Sanchez’s invocation and his interview with Lieutenant Garay, and
Sanchez’s understanding of his Miranda rights, Sanchez’s confessioﬁ was
admissible under the totality of the circumstances test announced in
Mosley, supra, 423 U.S. at pages 104-106.

D. Sanchez’s Confession to Lieutenant Garay Was Not the
Product of Coercive Police Conduct

Sanchez next argues his confes.sion shou!d have been exciuded
because it was involuntary. (AOB 212-218.) Sanchez argues fhat his
“characteristics, the conduct of the law enforcement ofﬁcers interrogating
him and the extent of the interrogations together dictate a finding that [his]
confession was coerced and involuntary.” (AOB 214.) “The People
disagree. The totality of the circumstances support a finding that Sanchez

confessed voluntarily.
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1.  Applicable law

When reviewing the trial court’s denial of a suppression motion on
involuntariness grounds, this Court accepts “the trial court’s resolution of
disputed facts and inferences, and its evaluations of credibility, if supported
by substantial evidence.” (Duff, supra, 58 Cal.4th at p. 551.) This Court
independently determines “from the undisputed facts and the facts properly
found by the trial court whether the challenged statement was illegally |
obtained.” (/bid.)

“A statement is involuntary if it is not the product of a rational
intellect and free will. The test for determining whether a confession is
voluntary is whether the defendant’s will was overborne at the tiine he
confessed.” (People v. McWhorter (2009) 47 Cal.4th 318, 347.) In
assessing whether statements were the product of free will or coercion, this
Court considers the totality of the circumstances, including “the crucial
element of police coercion, the length, location, and continuity of the
interrogation, and the defendant’s maturity, education, and physical and
mental health.” (People v. Duff (2014) 58 Cal.4th 527, 555-556 (Duff).)

“A finding of coércivé police activity is a prerequisite to a finding that
a confession was involuntary under the federal and state Constitutions.”
(People v. McWhorter, supra, 47 Cal.4th at p. 47.) kA confession may be
found involuntary if it is the product of threats or violence, obtained by

direct or implied promises, or secured by the pressure of improper
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influence. Although coercive police activity is a necessary predicate to a
finding that a confession was obtained involuntarily, it does not itself
compel a finding that a resulting confession was involuntary. The
inﬁucement must cause the involuntary statement. (/bid.)

2.  Sanchez’s confession was voluntary

Sanchez’s argument that the police coerced his confession relies on
the premises that his invocation of his right to silence was ignored, that
Officer Ward threatened him with physical harrh, and that Lieutenant Garay
threatened to take his family away. \(AOB 215-216.) But the court made
ﬁndirigs against Sanchez on each of these assertions. The court properly
found that Sanchez did not invoke his right to silence, and thus Detective
Shear did not ignore any invocation of Sanchez’s Miranda rights. Even
had Sanchez invoked his rights to Detective.Shear, Sanchez’s interview
with Lieutenant Garay occurred at such a time, and after Sanchez was
advi4sed of and waived his rights, that the interview was proper under
Mosley. (Sée Arg. VII, part C, ante; 6 CT 1343.) The court also fbund that
Officer Ward did not threaten to physically harm Sanchez, and that
Sanchez’s claims to the contréry were not credible. Finally, the court found
that Ligutenanf Garay did not threaten Sanchez’s farhily or make him any
offers of leniency, and that Sanchez’s claims to the contrary were not
- credible. (6 CT 1342.) This Court must accept the trial court’s factual

findings as true. (Duff, supra, 58 Cal.4th at p. 551.) Given these factual

308



findings, and Sanchez’s failure to show he had invoked his right o silence
when interviewed by Detective Shear, Sanchez’s claim is not supported by
the record. Accordingly, under the totality of the circumstances, Sanchez’s
confession was voluntary because the record reflects that he confessed due
to his free will and not because of coercive police conduct. (People v.
McWhorter, supra, 47 Cal.4th at p. 347.)

Additionally, the record supports the trial court’s findings and
ultimate ruling that Sanchez’s confeséion was voluntary.  Sanchez
participated in four interviews over the course of three dayS. The first
interview was conducted by Sergeant Kroutil and lésted less than an hour
after Sergeant Kroutil had advised Sanchez of his Miranda rights. (8 RT
1628-1630, 1646-1647.) Sanchez acknowledged that he understood each of
these rights and waived them.v (8 RT 1585, 1628-1629, 1647-1648.) The
next interview was held the following day, at a different facility, with
Detective Shear. (8 RT 1519, 1521.) Detective Shear also advised Sanchez
of his Miranda rights. (Court’s Exh. 8 at pp. 2-3.) Sanchez acknowledged
that he understood these rights, waived them, and agreed to talk with
- Detective Shear. (Court’é Exh. 8 at pp. 2-3; 8 RT 1532-1534.) Further,
Sanchez acknowledged that he had been advised of his rights the day before
and that he had experienced no problems when interviewed by Sergeant
Kroutil. (Court’s Exh. 8 at p.p. 2-4.) The entire interview with Detective

Shear was recorded and lasted between one and two hours. (8 RT 1557.)
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Sanchez’s next interview occurred the following day at the Porterville
Policc Station, with Officer Ward. It lasted less than half an hour before
Lieutenant Garay took over. (9 RT 1756.) Officer Ward also advised
Sanchez of his Miranda rightsf (9 RT 1758.) Finally, Sergeant Garay’s
interview with Sanchez consisted of two parts with a 25-minute break in the
middle. (8 RT 1809, 1851.) Before each part of the interview, Lieutenant
Garay advised Sanchez of his Miranda rights in Spanish, and Sanchez
waived them before agreeing to talk with Lieutenant Garay. (13 RT 3526-
3527,9 RT 1798, 1805-1806, 1849.)

Further, the record shows that Sanchez understood his rights, even
though he claimed that he did not because he did not speak English well.
Sergeant Krputil, Detective Shear, Officer Ward, and Lieutenant Garay all
testified that Sanchez seemed to understand his rights when he was advised
of them in English. Sanchez also understood all the questions asked of
him, and the officers understood all of his answers. (8 RT 1568, 1628-

1629, 1645-1646; 9 RT 1759, 1776, 1798.) From the portion of Sanchez’s
intéfview with Detective Shear before Sanchez asked for an interpreter, it
appears that Sénchez understood Detective Shear and could communicate
coherently with him without the assistance of an interpreter. (Court’s Exh.
8 at pp. 1-37.)

At every stage of Sanchez’s interviews he was told that he did not

have to talk with law enforcement and could have the assistance of an
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attorney. Each time, Sanchez declined to exetcise his rights and instead
found it preferable to speak with officers. The evidence did not support
Sanchez’s claims to the contrary that he was not advised of his rights or that
he had asked multiple times for an attorney and was denied.
Sanchez’s claim that he was threatened by multiple police officers is
also not supported by the evidence. (7 RT 1398-1399.) The evidence
. shows that Sanchez was treated éppropriately throughout the interview
process. Lieutenant Garay spoke to Sanchez in Spanish after Sanchez
indicated that he preferred to speak in his native language. (9 RT 1798.)
He was given a meal (9 RT 1798) and a 25-minute break (9 RT 1809, 1851)
that included an opportunity for Sanchez to use the restroom (9 RT 1851)
and to smoke a cigarette (7 RT 1401-1403, 1450-1451). Sanchez was not
threatened during his interview with Detective Shear either. (Court’s Exh.
atp. 8.) Sanchez’s request to talk with Sergeant Kroutil during his
interview with Detective Shéar was honored (8 RT 1556-1557), as was his
request for an interpreter (Court’s Exh. 8 at p. 37). Further, Sanchez told
Detective Shear that he had no problems speaking'with officers on the day
- of his arrest. This shows that Sanchez was not threatened, as he claimed,
during his interview with Sergeant Kroutil. (Court’s Exh. 8 at p. 4.)
A thorough reading of Sanchez’s interviews with Detective Shear and
Lieutenant Garay shows that Sanchez was not threatened with harm or that

his fdmily would be taken away. Detective Shear did accuse Sanchez of
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lying about his whereabouts at the time of the murders (Court’s Exh. 8 at
pp. 55-56), and Lieutenant Garay did tell Sanchez that they had certain
evidence proving his guilt, which in reality did not exist. (9 RT 1867.)
However, these statements were permissible under the law bécause they
would not havé caused an innocent person to confess and instead were used
to encourage éanchez fo confess to his crimes. (People v. Smith (2007) 40
Cal.4th 483, 505-506; 72 RT 14615.)

The record does not support Sanchez’s claim that Lieutenant Garay
had promised him leniency if he confessed or that Lieutenant Garay had
threatened to take‘ his family away. (7 RT 1398-1399.) The court did not
find Sanchez’s testimony at the section 402 hearing credible nor his
allegation that Lieutenant Garay had threatened him. (6 CT 1342.) The
record supports the court’s finding because Sanchez liéd multiple times that
he was not adviscd of his rights by any officers (7 RT 1368, 1379, 1396-
1397), but was recorded being advised twice and admitted on the recording
that he had also been advised after his arrest. (Court’s Exh. 8 at pp. 2-4; 13
CT 3526-3527.) Further, the contents of the interview with Lieutenant
Garay show that Sanchez tried to minimize his own culpability by stating
that he was “blacked out,” “infuriated,” “tiredvfrom everything,” and “just
shot” the victims. (13 CT 3528, 3531.) These statements were not in
reference to any promise of leniency on the part of Lieutenant Garay. The

context of Sanchez’s confession shows that these statements were designed

312



to minimizc his own culpability in the murders and in no way were induced
by Lieutenant Garay’s statements to him, including éhy alleged promise of
leniency or threat. (13 CT 3526-3532.)

Sanchez was not promised leniency during his interview with
Detective Shear either. Detective Shear urged Sanchez to tell him what had
happened and whether “[sJomething different” had happened that day that
affected his “mind” or his “body” that could explain why he did what he
did. (Court’s Exh. 8 at pp. 11-12.) This was not delivered in a threatening
way, and it was told to Sanchez after Detective Shear said that he could not

offer Sanchez leniency in any way, and Sanchez acknowledged that he
understbod. (Court’s Exh. 8 at p. 11.) In fact, during Sanchez’s interview
with Detective Shear, Defective Shear urged Sanchez to tell the truth even
if Sanchez thought the truth would make him look bad. Detective Shear
caught Sanchez lying or telling half truths multiple times and responded by
urging him to be truthful. (See Court’s Exh 8 at pp. 5-6, 10-11, 15-16, 54.)
Thus, the evidence supports the court’s finding that Sanchez was not
offered lenienéy in exchange for his confession. (6 CT 1343-1344,)

Sanchez did have a low IQ and, by all accounts, was not sophisticated.
He appeared to be in excellent physical and mental health and was not
impaired by a disability that was apparent to the investigating officers. He
also had been arfested before, showing that this was not his first interaction

with law enforcement. (Court’s Exh. 8 at pp. 8-11.) Based on Sanchez’s
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ability to understand English,’his past interactions with law enforcement,
and his ability to parry with the officers, the evidence did not support a
finding that his will was overcome by the officer’s tactics during his
interviews.

Sanchez alleges that his status as a Mexicah national disadvantaged
him because he was “especially susceptible to making involuntary
statements.” (AOB 217-218.) The People disagree. Sanchez showed that
he had the ability to converse in English throughout all of his interviews. (
8 RT 1568, 1628-1629. 1645-1646; 9 RT 1759, 1776, 1798.) Although he
requested that his intefview with Lieutenant Garay be conducted in
Spanish, Lieutenént Garay testified that Sanchez appeared to understand
him and to communicate properly and completely in English. (9 RT
1798.) A review of Sanchez’s interview with Detective Shear, before
Sanchez requested an interpreter, also supports a finding that Sanchez was
able to communicate in English. (Court’s Exh 8 at pp. 1-37; People’s
Exhs. 18, 19.) | |

Further, Sanchez had lived in the United States since he was 13 or 14
years old. (78 RT 15662.) He was in his mid-thirties at the time of his
arrest (Court’s Exh. 8 at p. 4.), meaning that he had been a resident of the
United States for most of his life. He had family and friends in Porterville,
including his wife, children, and siblings. (78 RT 15664-15665.) Sanchez

was not a Mexican national who lacked resources and connections within
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the United States, and thus was not particularly vulnerable (o police
interrogations given his status. (See People v. Enraca (2012) 53 Cal.4th
73.‘%, 757-758.) Based on this evidence, the trial court properly denied
Sanchez’s motion to suppress his confession because Sanchez’s confession -
was voluntary.

E. The Purported Error Was Harmless |

The erronebus admission of a statement obtained in violation of
Miranda is reviewed under the harmless érror standard set forth in
Chapman v. Califbrnia, sitpra, 386 U.S. at p. 24. (Arizonav. F ulm‘inante
(1991) 499 U.S. 279, 309-310; People v. Cunningham (2001) 25 Cal.4th
926, 994.) The same standard applies to the admission of a coerced
confession. (People v. Cahill, supra, 5 Cal.4th 478 at pp. 509-510.) Thus,
there is no prejudice if the error is harmless beyond a reasonable doubt.
(Chapman, supra, 386 U.S. at p. 24.) The California Supreme Court has
similarly recognized that “confessions, ‘as a class,’ ‘[a]lmost invariably’
wi].l provide persuasive evidence of a defendant’s guilt [citation], and ...
often operate ‘as a kind of evidentiary bombshell which shatters the
defense’ ....” (People v. Cahill, supra, 5 Cal.4th at p. 503.) Consequently,
“the improper admission of a confession is much more likely to affect the
outcome of a trial than are other categories of evidence, and thus is much
more likely to be prejudicial under the traditional harmless-error standard.”

(Ibid.)
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Here, despite the significant probative value of Sanchez’s confession,
the purported error was harmless because there was abundant additional
evidence against Sanchez. For example, Oscar saw Sanchez come into his
mother’s room immediately after she walked into the bedroom to call the
police. He made his observations in an illuminated room and paid a high
degree of attention to Sanchez’s actions. Oscar also recognized a familiar
face in his mother’s room and was not forced to remember the traits of a
stranger when making this identification. He identified Sanchez three times
during the morning of the murders and then again at trial. These consistent
identifications show‘the level of certainty Oscar had when identifying
Sanchez as the man who was in his mother’s room after she and Lorena had
been shot. (See Arg. 111, part B(1)(b), ante.)

Further, in the weeks and days leading to the murders, multiple
witnesses saw Sanchez at Ermanda’s house; in fact, Sanchez was seen
arguing with Ermanda multiple times. (56 RT 11555-11561, 11563, 11586;
57RT 11689-11691, 11740, 11750; 62 RT 12676, 12668-12669; 65 RT
13313, 13319, 13323-13324, 13290.) He was seen arguing with her outside
of her house, driving by her house “real, real slow,” and also arguing with
her in her garage a mere four hours before the murders. (56 RT 1‘1550,
11555-11557; 56 RT 11558-11561, 11563.) This behavior showed

Sanchez was angry at Ermanda near the time of her murder; in other words,

he had a motive.
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Also, Sunchez possessed 4 gun matching the murder weapon, Raul
Madrid returned a nine-millimeter handgun to Sanchez a week before the
murders. The day before the murders, Sanchez claimed to have owned a
gun. (57 RT 11659-11660, 11668.) After the murders, Sanchez did not
possess any gun (55 RT 11389-A), showing that he had disposéd of the
Weapon he claimed to have owned the previous day. The same is true
about the knife found with Lorena’s body. Sanchez’s wife, Mary Lucio,
testified that she had bought two knives from the 99-Cent Store. One knife
was large, while the other was small. (56 RT 11494-11495.) After the
murders, Sanchez only possessed the large knife, and the small knife was
not at his home. (56 RT 11495-11496.) An expert testified that the knife
found with Lorena was similar to the knife found at Sanchez’s home and |
was most likely made by the same manufacturer. (63 RT 12863.)

Further, Sanchez was unable to provide a credible alibi. Mary Lucio
testified that Sanchez was at home in Porterville asleep at the time of the

‘murders. Mary went fo bed at 4:30 on the morning of the murders, and

- Sanchez was also in bed. (56 RT 11467-1 1468.) She slept soundly that
night and did not feel Sanchez get out of bed. However, Mary also

~ admitted that Sanchez had sneaked out of the house “thousands of times”
without her noticing. (56 RT 11472-11476.) A visitor at Sanchez’s house
heard Sanchez’s truck shortly after Mary went to bed, thus indicating that

Sanchez left the house shortly after Mary went to sleep at 4:30 a.m. (64 RT
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13056-13060, 13074-13075.) Additionally, Sanchez was at his friend
Hector’s house a half hour before the murders. (55 RT 11350-A-11351-A,
11355-A.) Hector lived two and a half minutes from Ermanda’s house,
making it feasible for Sanchez to drive or walk io Ermanda’s house,
sexually assault Lorena and kill her and her mother, all before Oscar saw
Sanchez in his mother’s room shortly before 5:30 that same morning.
Considering all of the lincriminating evidence, the purported error in

admitting Sanchez’s confession was harmless beyond a reasonable doubt.

VIIL THE COURT PROPERLY ADMITTED EVIDENCE OF SANCHEZ’S
HOMOSEXUAL RELATIONSHIP WITH HECTOR HERNANDEZ
BECAUSE IT WAS RELEVANT TO ASSESS HECTOR’S BIAS AND
SANCHEZ’S CREDIBILITY

Sanchez argues that the trial court erred by allowing the prosecution
to elicit evidence of Hector Hernandez’s homosexual relationship with
Sanchez because the prejudicial effect of this evidence substantially
outweighed the probative value. (AOB 221.) The People disagree. Hector
had stated that Sanchez was at his house—which was near the location of
the murders———simrtly before the time of the murders. At trial, he denied
making thf:se statements. Evidence of Hector’s relationship with Sanchez
was relevant for the jury to judge his credibility, so it could determine
which version of events Hector was truthful about. Further, the e);:istence
of the affair was relevant to evaluate Sanchez’s credibility when he gave

statements denying the affair during police interviews and at trial.
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A. Background .
1. Pre-testimony discussion

Before Hector’s testimony at the third trial, the prosecution asked the
trial court to revisit its prior trial rulings to exclude the nature of Hector’s
and Sanchez’s relationship. (54 RT 11304.) The prosecutor argued that the
relationship was relevant to show Sanchez’s pattern of lying and then
revealing a little bit of information at a time once confronted with the truth.
(54 RT 11305, 11311-11317.). The nature of the relationship was also
relevant because of prior statements Hector made to Margarita Ruiz.
Hector had told Ruiz that Sanchez was at his house at 5:00 on the morning
of the murders and confessed to having committed the murders. The
relationship was relevant to show Hector’s bias for not coming forward
earlier with this information. (54 RT 11306-11307.) The trial court ruled
that the nature of Hector’s and Sanchez’s relationship was admissible to
show the inconsistencies in Sanchez’s prior statements to the police during
interviews: (54 RT 11317-11320.) However, the court deferred ruling
regarding Hector’s bias until it heard the evidence presented at trial. (54
RT 11308.)

2. Evidence of Hector’s bias

At trial, Hector testified that Sanchez arrived at his house at
approximately 8:00 on the night before the murders. (55 RT 11306-A,

11309-A.) After arriving, Hector told Sanchez that he (Hector) needed gas
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for his lawn mower énd cigarettes for his mother. He also noticed that
Sanchez’s license plate light was out, So he told Sanchez to get a new one.
(55RT 11309-A.) Sanchez left at 8:30 p.m. in his yellow truck to get the
items and returned at around 10:00 that night. (55 RT 11310-A-11311-A.)
When Sanchez returned, he and Hector had a beer and talked in Hector’s
driveway. Hector asked Sanchez for a ride to work the next morning and
Sanchez agreed. (55 RT 11311-A.) Sanchez left Hector’s house at 11:00

~ that night. (55 RT 11314-A.)

Hector awoke at 5:00 the next morning, which was his usual time. He
expected Sanchez to pick him up at 6:00 that m(’)m\ing. (55RT 11316-A-
11317-A.) However, Hector called his brother, Eddie'Hemandez, at 5:30
asking for a ride to work. (55 RT 11318-A-113 19-A.) Hector testified that
he did hot see Sanchez on the morning of the murders. (55 RT 11341-A.)
He also denied ever telling Margarita Ruiz that he saw Sanchez at his house
during the early morning the day of the murders. (55 RT 11323-A.)
However, Hector did remember talking to Ruiz on the mdming of the
murders and again a few days after the murders. (55 RT 11322-A, 11340-
A)

Hector told the prosecution’s investigator that it was possible that
Sanchez stopped by his house the morning of the murders; but if Sanchez

did stop by, Hector did not see him. (55 RT 11318-A, 11346-A-11347-A.)
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Margarita Ruiz testified that she talked to Hector on the phone on the
méming of the murders. Hector told her that Sanchez had been at his house
at 5:00 that morning. (55 RTyl 1350-A-11351-A.) Two days later, Hector
again told Ruiz that Sanchez “went back to his house around five o’clock in
the morning.” (55 RT 11355-A.)

The prosecutor informed the court that he intended to recall Hector as
a witness so that he could question him about his relationship with Sanchez.
(55 RT 11360-A.) Defense counsel agreed the evidence was relevant to
Hector’s bias; however, she argued that it had limited probative value
because Hector told officers he no longer had feelings for Sanchez. Thus,
Hector had no motive to lie. (55 RT 11360-A; 61 RT 12483.) The jury
heard evidence that Sanchez and Hector were “good friends,” which, ‘
according to defense counsel, was adequate to show Hector’s bias. (61 RT
12483.) The defense further argued that this evidence was highly
inﬂammatofy in nature, and therefore, its potential for prejudice
outweighed its probative value. (61 RT 12483-12484.)

The court acknowiedged' that the state of the evidence was uncertain
and that there was “a legitimate concern about potential undue prejudice.”
(61 RT 12486.) However, the court agreed that Hector’s credibility was
relevant because his testimony and prior statements could assist the jury in
determining whether Sanchez was asleep at home, as his wife claimed, or

was “active and about in the community of Porterville at or about the time
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of the homicide.” (61 RT 12486-12487 .) The court also agreed that there
is a “material difference” between a close friendship and an intimate
relationship. With this in mind, the court ruled that the nature of Sanchez’s
relationship with Hector was admissible because it was not undufy
prejudicial under section 352. (61 RT 12486-12487.) The court further
found that the length of the relationship was relevant, but the number of
‘times Sanchez and Hector were intimate was excluded. The prosecution
affirmed that it did not want to go iﬁto the number of times Sanchez and
Hector were intimate, ekcept to establish that it was more than the one time
Sanchez admitted during police interrogations. The court agreed and then
invited defense counsel to draft a limiting instruction. (61 RT 12490-

12491.)
Before Hector testified, the court admonished the jury as follows:

Allright. Ladies and gentlemen, before we go any further
on the issue, I want you to clearly understand something, and
there will be a formal jury instruction on this. [{] This evidence
is being introduced for the purpose of showing, it if does, that
Mr. Sanchez and Mr. Hernandez were engaged in a consensual
sexual relationship and on more than one occasion.

This evidence — the evidence is admitted for a limited
purpose. It may be used to judge the credibility and
believability of Mr. Hernandez when he denied seeing Juan
Sanchez on August the 4th, 1977 [sic], at about five o’clock in
the morning. [f] It may be used to evaluate the truthfulness of
Mr. Sanchez’s statements to Detective Shear relating to his
relationship with Mr. Hernandez, and it may be used in
considering the credibility and believability of Mr. Sanchez’s
testimony at trial. '
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It absolutely is not being introduced for any other purpose
unless I direct you otherwise. [f] Now, ladies and gentlemen,
we did not voir dire you on this issue. Obviously, consensual
adult sexual relationships are not illegal in our society. Asa
matter of fact, there are constitutional protections in place that
recognize that. '

If any of you cannot accept this limiting instruction of the
court, I — you might be comfortable in accepting it, let me know
that at this time. However, you are all well aware of your oath
and responsibilities as jurors. [{] In that respect then, if any of
you have any difficulty in accepting the court’s admonition in
this respect, you are under an absolute duty to, at an appropriate
time that’s comfortable for you, to let the bailiff know that
there’s a matter that you need to discuss with me, and we’ll talk
about it. But if this bothers you, again, you’re under an absolute
duty to let us know, no exceptions. And this shall be done — the
bailiff shall be notified if this is an issue for you no later than ten
o’clock tomorrow morning. Thank you very much.

(62 RT 12580-12581.)
Hector then testified that he and Sanchez had been involved in a
sexual relationship for approximately five years. (62 RT 12579-12580.)
Hector was in love with Sanchez in 1997 and also at the time of his
testimony. (62 RT 12582.)
Following this testimony, and outside the presence of the jury,
defense counsel réqueste‘d that the instruction include a specific charge that
evidence of Sanchez’s relationship with Hector could not be used to
“determine Sanchez’s properisify to cbmmit a particular crime, specifically

the crimes charged in this case. (62 RT 12596-12598.) The court and

defense counsel then had the following discussion:
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COURT: Well, what occurs to me is that if the jury believes Mr.
Hernandez, it could also be considered for the — I mean, some
adults practice sodomy, sodomy in other adults are averse to
sodomy. It certainly suggests that Mr. Sanchez is not averse to
sodomy. So it’s — there is some probative value to it, separate
and apart from the concerns that are provided in Evidence Code
Section 1101(b). []] So it does have probative value in that
respect.

DEFENSE COUNSEL: Your Honor, I had previously argued
that it had no probative value in that respect because this was a
consensual sexual relationship, unlike the one we’re dealing
with here which is not consensual, and I did not ask Hector
anything about my client’s tendency to be rough or gentle as a
sexual partner which would be probative in this case, not the
conduct, itself, but what — what type of sexual partner he was;
whether he would tend to be rough or gentle. [9] I mean, I don’t
want to go into that because I think that’s what’s wrong with this
case already, that contaminating them over again with the type
of conduct is very prejudicial, but to say that consensual sexual
conduct is — has any probative value in a forced sexual conduct
case I think would be like saying that because a man has sex
with a woman, that he is a rapist.

COURT: No, I -1 disagree with your analysis in that respect. It

has probative value and that’s something that can be articulated

in a jury instruction that they will get. []] They were given a

limiting instruction. They know what it’s limited to. I said it

may be considered, I think , for other purposes if I tell you that it
~ can be. I’ve limited it.

This — that evidence has nothing to do with bad character or
propensity to commit a crime, and I’m not — I’m not going to
suggest — there’s just no need to give it and put it in those
negative terms, but I will allow you to, of course, bring this up
again during jury instructions and I did tell them, as I recall, that
they will get a jury instruction on it. So that will be a complete
admonition from the court as to this issue, complete and final
admonition. ' ’

(62 RT 12598-12600.)
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3. Evidence of Sanchez’s inconsistent statements to
police

In his interview with Detective Shear, Sanchez initially denied his
relationship with Hector and then admitted he and Hector had been intimate
a single time. (66 RT 13630-13632.) At trial Sanchez testified that he and
Hector had been together “one, two, or three times.” (66 RT 13631.) He
denied that the sexual relationship héd lasted for five years. (66 RT 13631-
13632.)

During a break, the prosecutor argued that Sanchez’s statements to
Lieutenant Garay should be admitted to further show Sanchez’s history of
admitting the truth after being confronted with the inconsistencies in his
lies. (67 RT 13667-13669.) The court agreed that the evidence was
probative, especially as it concerned Sanchez’s claim that he made a false
confession. Sanchez claimed the his inability to provide details about the
murders during his confession, proved that he had made a false confession.
Yet, the court noted, he also did not supply details about something known
to be within his personal knowledge — e.g. the affair with Hector. Thus,
Sanchez’s failure to‘recall detail# about something known to be within his
personal knowledge was relevant to show that Sanchez’s failure to recall
details about the murders may not have been genuine. The trial cou;'t,
however, agreed that the jury needed to be instructed so that it would not

misuse the evidence. (67 RT 13669-13671.)
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Before Sanchez testified, the court édmonished the jury as follows:

Allright. Ladies and gentlemen, before we begin, there —
there was evidence introduced yesterday again on the consensual
sexual relationship between Mr. Sanchez and Hector Hernandez.
[T] I just wanted to remind you I’ve already given you a limited
instruction on the use of that evidence, and I just wanted to
remind you at this point again that it is being offered for a
limited purpose of, among other — excuse me, the limited
purpose of judging the credibility of Mr. Hector Hernandez. It
may be used in considering the truthfulness of Mr. Sanchez’s
testimony in court. It may be used to consider the truthfulness
of Mr. Sanchez’s testimony relating to his whereabouts on the
morning in question, and as I believe I already mentioned, it
may be used in judging Mr. Sanchez’s credibility. It is admitted
for those limited purposes.

Excuse me, one other thing...And I think this goes without
saying, that you’re not permitted to consider that evidence for
any other purpose than one that the court has instructed you may
consider, and you will get a formal jury instruction on this at the
time of jury instructions. -

(67 RT 13672-13674.)

The prosecution then questioned Sanchez about his intefview with
Lieutenant Garay. When asked whether he told Lieutenant Garay that he
had never had sex with Hector, Sanchez responded that he did not lie or try
to hide anything from Lieutenant Garay, he just agreed with whatever
- Lieutenant Garay said to him. (67 RT 13731-13732.) Sanchez then
| te‘stiﬁed that he did not know whether it was true when he told Lieutenant
Garay that he never had sex with Hector, but he did have sex with Hector;

however, it was not the five year relationship that Hector claimed. (67RT
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13732.) Sanchez admitted he was not truthful with Dctective Shear and
Lieutenant Garay when he told them that he and Hector only had sex a
single time. (67 RT 13738.) The prosecution then questioned Sanchez
about the particulars of hi}s confession, including the reasons that he
claimed caused him tb falsely confess. (68 RT 13906-13910.)

4. The court’s instructions

Before jury deliberations, the court instructed the jury as follows:

Evidence has been introduced for the purpose of showing,
if it does, that the defendant and Hector Hernandez were
engaged in a consensual relationship. [{] Such evidence, if
believed, may not be considered by you to prove that Mr.
Sanchez is a person of bad character or that he has a disposition
to commit crimes, including the crimes for which he is not
charged. []

Such evidence, if believed, may be considered by you only
for the limited purpose of determining if it tends to show the
following: The credibility/believability of Mr. Hector Hernandez
when he denied seeing Juan Sanchez on August 4th, 1997, at or
about five o’clock in the moring; the credibility/believability of
Juan Sanchez’s statements to police officers and his testimony at
trial. . |

For the limited purpose for which you may consider this
evidence, you must weigh it in the same manner as you do all
other evidence in the case. You are not permitted to consider
this evidence for any other purpose.

(75 RT 15071-15072.)
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B.  The Trial Court Did Not Abuse Its Discretion by
Admitting Evidence of Sanchez’s Relationship With
Hector, Because its Probative Value Was Not
Outweighed by its Prejudicial Effect

A trial court may, in its discretion, exclude evidence if its “probative
value is substantially outweighed by the probability that its admission will
... create substantial danger of undue prejudice, of confusing the issues, or
of misleading the jury.” (§ 352.) Under section 352, a court has “broad
power to control the presentation of proposed impeachment evidence ‘to
prevent criminal trials from degenerating into nitpicking wars of attrition
over collateral crédibility issues.”” (Pebple v. Mendoza (2011) 52 Cal.4th
1056, 1089-1090, citing People v. Mills (2010) 48 Cal.4th 158, 195.) This
Court has repeatedly held the trial court retains wide latitude to manage
cross-examination and the related admission of evidence. (People v.
Mendoza, supra, 52 Cal.4th at p.p. 1089-1090, citing People v. Harris
(2008) 43 Cal.4th 1269, 1292.).

“‘Relevant evidence’ means evidence ... having any tendency in
reason to prove or disprove any disputed fact that is of consequence to the
determination of the action.” (§ 210; People v. Jefferson (2015) 238 Cal.
App. 4th 494, 504.) Evidence is substantially prejudicial within the
meaning of section 352 if it encourages the jury to prejudge the defendant’s
case based upon extraneous or irrelevant considerations. (People v. Cowan

~ (2010) 50 Cal. 4th 401, 479; Peoplé v. Rogers (2006) 39 Cal.4th 826, 863.)
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Put another way, cvidence is considered substantially more prejudicial than

probative if it poses an intolerable “risk to the fairness of the proceedings or

the reliability of the outcomc:.” (People v. Dement (201 1)53 Cal. 4th 1,
36.) This includes the risk that the jury would convict the defendant of the
charged offenses, regardless of his guilt, to punish him for the admitted
prejudicial evidence. (/bid.; People v. Balcom (1994) 7 Cal.4th 414, 427.)
1. Evidence of Sanchez’s relaﬁonship with Hector
was relevant to show both Hector’s and Sanchez’s
credibility
Sanchez claims that his homosexual relationship with Hector was not
relevant to eithér Hector’s or his own credibility, and was unduly
prejudicial. First, he argues that the relationship was not relevant to
Hector’s credibility because Hector provided favorable testimony to the
prosecution; and for the prosecution to impeach that testimony would
neéessarily undercut its own theory. (AOB 243.) Also, Sanchez argues
that the relationship was not relevant to his own credibility during his

interviews with law enforcement and his testimony. (AOB 245-246.) The

People disagree with both of these contentions.
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a.  Sanchez’s relationship with Hector was
relevant to assess Hector’s credibility when
he testified that he did not see Sanchez on the
morning of the murders

Hector initially testified that he did not see Sanchez on the morning of
the murders. (55RT 1 1341'-A.) Hector denied ever telling Ruiz that
Sanchez had been at his house at 5:00 on the morning of the murders,
though he admitted that he had talked to Ruiz later that day. (55 RT 11322-
A)) Ruiz’s testimony, that Hector told her that Sanchez was at his house at
5:00 on the morning of the murders, served to impeach Hector’s testimony,
(55 RT 11350-A-11351-A, 11355-A.) As the trial court noted, this was
relevant to show that Sanchez was near the scene of the murders at the time
he claimed that he was at home asleep. (61 RT 12486-12487.)

Sanchez’s whereabouts at the time of the murders was .a disputed fact
of the case. The prosecution argued that Sanchez was present and killed
both Ermanda and Lorena in the early morning hours of August 4, while
Sanchez argued that he was at home asleep. (66 RT 13571-13573; 76 RT
15155-15156.) The fact that Hector told Ruiz that Sanchéz came to his
house around 5:00 that morning supported the prosecution’s theory of the
case because it contradicted testimony by both Sanchez and his wife that he
was home sleeping at the time of the murders. (56 RT 11468-11469,
11471; 66 RT 13573.) In fact, it placed Sanchez two and a half minutes

from the location of the murders, near the time of the murders. (60 RT
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12242-12243.) The court noted this conflict when it ruled on the
prosecution’s motion. (62 RT 12580-12581.)

Thus, the evidence that Hector was in a sexual relationship with
Sanchez tended to discredit Hector’s trial testimony that he did not see
Sanchez the morning of the murders, and explained why he did not testify
to the same statements he previously made to Ruiz and the prosecution’s
invesﬁgator. As the trial court noted, ‘;[t]here is a material difference
between a friendship, even a close friendship, and an i_ntimaté relationship,
particularly an intimate relationship wherein the person whose veracity is at
issue has expressed a love for the principal at issue.” (61 RT 12487.)
According to Hector, he and Sanchez were not just close friends, but were
involved in a five-year intimate relationship. (62 RT 12579-12580, 12582.)
Additionally, Hector admitted to loving Sanchez at the time of the murders
and at the time of his testimony. (62 RT 12582.) Hector’s past relationship
with Sanchez and the emotions involved in their relationship were relevant
to Hector’s credibility and was therefore highly probative.

Sanchez argues that there was “no'credibility or bias issue, except that
contrived by the prosecution in misstating the evidence” and that the court
relied on that misstatement when ruling that evidence of tlre relationship

. could be admitted. (AOB 242.) Sanchez refers to the prosecution’s proffer
that Ruiz would testify that Hector told her Sanchez confessed to the

murders. (54 RT 11306.) The People disagree with this interpretation of
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the record. The triél court did not rely on the prosecution’s proffer
regarding Ruiz’s proposed testimony when it adrriitted evidence of the
relationship between Hector and Sanchez. In fact, the court deferred ruling
regarding Hector’s bias until it heard the evidence presented during
testimony, and did not make any ruling until after Hector had denied
making statements to Ruiz. (54 RT 11308; 55 RT 11360-A.) Thus,
although the prosecution was mistaken that Ruiz would testify that Hector
told her Sanchez éonfessed to the crime, this niistake had no baring on the
court’s ruling.

Sanchez also argues that the relationship should not have been
admitted because “[i]nstead of testifying as the prosecutor profferéd, that
Hernandez told her Sanchez came to his house the morning of the crimes
and more-or-less confessed, Ruiz testified that Hernandez vouched for
Sanchez’s innocence.” (AOB 243.) But Hector’s belief in Sanchez’s
innocence was not the relevance of Hector’s statement that Sanchez was at
his home at 5:00 on the morning of the murders. Instead, Hector’s
statement was relevant to Sanchez’s whereabouts near the time of the
murders. Hector’s statements to Ruiz and his testimony at trial made
evidence of his relationship with Sanchez rclevanf, because it informed the
question of whether Hector actually saw Sanchez around the time of the

b}
murders.
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Sanchez argues that Hector’s “supposed ‘bias’ had no pn;obativc value
in.determining Sanchez’s whereabouts in the early morning hours of
August 4 —i.c., whether he was at home sleeping or at Reyes’s house.”
(AOB 244.) But as respondent has explained, evidence that Hector saw
Sanchez at Hector’s own home at 5:00 on the morning of the murders
showed that Sanchez was not at home sleeping at that time, as he claimed.
Hector’s sexual relationship with Sanchez was relevant to this point
because it tended to explain‘the cont_radiction between the statements
Hector made to Ruiz and those he made at trial. Thus, the court properly
admitted the relationship between Sanchez and Hector because it was
relevant to Hector’s credibility.

b. Sanchez’s relationship with Hector was

relevant to Sanchez’s credibility during his
testimony and his interviews with the police

The truth of Sanchez’s confession was a disputed fact of the case. To
prove Sanchéz’s confession was truthful, the prosecution sought to
illustrate Sanchez’s process of revealing the truth. (76 RT 15165-15176,
15180-15182, 15184-15185, 15192, 15193-15.194.') Because Sanchez
eventually revealed his relationship with Hector the same way he
eventually revealed his guilt, it was proper to admit Sanchez’s relationship
with Hector to illustrate Sanchez’s consistent behavior patterns.

During Sanchez’s interviews §vith officers, he initially denied

committing the murders of Lorena and Ermaﬁda. (54 RT 11252.) Butin
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the course of the interview process, Sanchez revealed that he did in fact
commit the murders and detailed how he went about it. (13 RT 3527-
3533.) This gradual revelation of the truth was a process that occurred with
other subjects during the interviews. For example, when asked if he was at
Ermanda’s house the Saturday before the murders, Sanchez stated that he
went there to fix her. car, but then stated he went therev to give her a wat¢h,
then again changed his stbry to say that he went to Ermanda’s hbuse to give
her money. (55 RT 11217-A-11219-A))

As another example, Sanchez claimed to have taken his wife to a
barbeque at his brother’s house on the afternoon before the murders,
however he admitted that was not true after he was confronted with his
wife’s statements that she never went to the barbeque. (55 RT 11219-A; 56
RT 11466.) Later, Sanchez claimed to have been at his friend Hector’s
house from 9:00 p.m. td 11:00 p.m. before going home for the rest of the
night. (54 RT 11329-11331; 55 RT 11220-A.) However, Sanchez later
admitted that he left Hector’s house for a “period of time” and weﬁt
‘shopping at several stores before returning to Hector’s house. (54 RT
11329-11332, 11388-11389; 55 RT 11220-A.)

Sanchez denied knowing about a knife when shown a photograph by

-Sergeant Kroutil. After being told that the photo was taken at his home,
Sanchez admitted to having seen the knife, but insisted that his wife only

purchased that one knife. (55 RT 11225-A-11228-A.) Sanchez later
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admitted Lo Detective Shear that his wife had bought two knives but he
thought that the smaller of the two knives was lost. (54 RT 11334-11335.)
Sanchez also told Detective Shear that he never used the knife but later
admitted that he had used the knife and lost it in the backyard. (54 RT ‘
- 11337, 11339-11340.)

Sanchez lied again when Detective Shear asked about his arrest
record. Initially, Sanchez denied ever having been arrested. (54 RT 11322-
11323.) He later admitted that he had been arrested, but only for driving
without a license. (54 RT 11323-11324.) As Detective Shear questioned
Sanchez fu;'ther, he admitted he had been arrested for a narcotics violations.
(54 RT 11324.) At some later point, Sanchez admitted that the narcotics
violation was for cocaine, but then subsequently said that it was “just
marijuana.” (54 RT 11325.)

Each time Sanchez’s responses were called into doubt, he revealed
more of the truth. This process of revealing the truth lwas part of the
prosecution’s argument concerning why Sanchez’s confession was credible.
The prosecution could point to examples where Sanchez objectively lied
before subsequently telling police the truth and then lying again about his
involvement. (76 RT 15165-15169, 15174-15177, 15180-15181, 151884-
15185, 15190-15192, 15193-1 5194.) This provided a framework for the
jury to work through when assessing the credibility of Sanchez’s

contemporaneous statements to officers regarding the murders.
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Just like these lies, Sanchez initially denied killing Ermanda and
Lorena. (53 RT 11 167-1 1168; 54 RT 11252.) He then said he was upset
with Ermanda for things she had said about him and because she owed him
méhey. (53 RT 11168, 11173-11174.) Twenty to thirty minutes into the
interview with Lieutenant Garay, Sanchez admitted to going to Ermanda’s
~ house with a gun and shooting both her and Lorena. (53 RT 11163-11164,
11174.) He walked into Ermanda’s house through the unlocked front door
and shot Ermanda two or three times. (53 RT 11174.) He then saw another
person and shot at her more than one time before leaving the house. (53 RT
11175.) He claimed to have not known who the second' person was and
denied having sexually assaulted Lorena. (13 CT 3543-3444, 3556-3558;
53 RT 11175.) After he left, Sanchez got in his truck and drove toward the
town of Poplar, where he threw the gun into a field. (53 RT 11179.)

When Sanchez was questioned about his relationship with Hector, he
engaged in the same sort of conduct that he did when confronted about his
arrest record, the knife found with Lorena, his reasons for visiting Ermanda,
and the murder itself. At first Sanchez denied any sort of intimate
relationship with Hector, except being a friend. (62 RT 12594.) Detective _
Shear then confronted Sanchez with statements made by Hector, which led
Sanchez to admit that he had sexual relations With Hector “on only one
occasion.” (62 RT 12595.) When questioned about the same topic by

Lieutenant Garay, Sanchez again said that he did not have a sexual
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relationship with Hector. However, when confronted by Licutenant Garay
with Hector’s statemerits to the contrary, Sanchez admitted to having a |
sexual relationship. (67 RT 13731-13736.)

Most telling, Sanchez engaged in the same behavior at trial when the
prosecutioﬁ asked hi;n the same line of questions. When asked whether he
had lied to Detective Shear and Lieutenant Garay when he told them that he
did not have sex with Hector, Sanchez testified that he did not lie. (67 RT
13731-13732.) Upon further questioning, Sanchez ultimately revealed that
he did have a sexual relationship with Hector, but that they only had sex
“one, two, or three times.” (67 RT 13733-13734.) Sanchez also ultimately
admifted that he did lie to Detective Shear and Lieutenant Garay. (67 RT
13738.)

It was this behavior that the prosecution sought to illustrate so the jury
could properly analyze Sanchez’s confession. Sanchez confessed to the
murders the same way he ultimately admitted to his relationship with
Hector. Not only did he act this way during police interviews, But also
during testimpny when asked about his relationship with Hector. Thﬁs, the
triél court properly determined that Sanchez’s relationship with Hector was \

relevant to assess Sanchez’s credibility. (54 RT 11317-11320.)
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2.  Sanchez’s relationship with Hector was not
unduly prejudicial

As detailed above, the court instructed the jury a total ‘of three times
about the proper use of evidence that Sanchez had a homosexual
relationship with Hector. (See Arg. VIII, part A(2)(b)-(c), ante.) When it
delivered the first instruction, the court invited any juror who was
uncomfortable accepting the instruction to inform the court, so that they
may discuss it with the court. The court was careful not to single out any
juror, and instead directed them to approach the bailiff at a time that was
comfortable for them. (62 RT 12581.) The court further informed the
jurors that consensual adult sexual relationships were not illegal and that
there were constitutional Iprotections in place to recognize that. (62 RT
12580-12581.) |

The court’s second admonition reiterated that the evidence of the
relationship could only be used for the purposes explained by the court —
| the credibility of Hector and credibility of Sanchez during his police
interviews and testimony. (67 RT 13672-13674.) The court gave this
instruction before the prosecution questioned Sanchez, thereby ensuring
that the jury would interpret the evidence as directed by the instruﬁtion.

Finally, the instructions given prior to deliberations, the court again
impressed upon the jufy that the evidence of a consensual relationship

between Hector and Sanchez could not be used to “to prove that Mr.
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Sanchez is a person of bad character or that he has a disposition to commit
crimes, including the crimes for which he is not charged.” (75 RT 15071-
l 5072.) The jury was again told that ihe only purpose for which the
evidence could be used pertained to the credibility of Hector and the
credibility of Sanchez diiring the police interviews and at trial. (75 RT
15071-15072.)

All of these instructions ensured that the jury would use the evidence
of Sanchez’s relationship with Hector properly. And on appeal, it is
presumed that the jury understood and followed the instructions. (People v.
Sandoval (2011) 62 Cal.4th 394, 422.)

Sanchez points to the court’s comments about a person’s propensity to
commit sodomy to prove that evidence of his homosexual relationship was
easily interpreted for prejudicial purposes. (AOB 250, citin'g 62 RT 12598-
12600.) But the court made those comments outside the jury’s presence, so
they are irrelevant to Sanchez’s claim. |

The court repeatedly and explicitly limited the use of the evidence of
Sanéhez’s relationship with Hector to three purposes: (1) to judge the
credibility of Hector when he denied seeing Sanchez on August 4; (2) to
" judge the credibility of Sanchez’s testimony; and (3) to judge the credibility
of Sanchez’s statements during his police interviews. The trial court
explicitly instructed the jury it could not use the evidence for any other

purpose. (62 RT 12580-12581; 67 RT 13672-13674; 75 RT 15071-15072.)
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Again, it is presumed that the jury followed these instructions, and Sanchez
has not rebutted this presumption. (People v. Avila (2006) 38 Cal.4th 491, -

574.)

Sanchez argues that defense co;msel’s proposed instruction would
have better guarded against prejudice because, as writteﬁ, the court’s
instruction allowed the “fact of [his] relationship to bebused to assess [his]
credibility with respect to all his statements and testimony — including his
denial of guilt.” (AOB 251-252, italics in original.) The defense’s

proposed instruction would have limited the use of the evidence to four
principles:

(1) evidence had been introduced for the purpose of
showing that Sanchez and Hernandez had been engaged in a
consensual sexual relationship on more than one occasion; (2)
such evidence could not be considered by the jurors to prove that
Sanchez was a person of bad character or that he had a
disposition to commit crimes, including the charged crimes in
this case; (3) the relationship could only be used to judge
Hernandez’s credibility when he denied seeing Sanchez on
August 4, 1997, at 5:00 a.m.; and (4) the number of occasions
that Sanchez and Hernandez engaged in consensual sexual
conduct could only be used in considering Sanchez’s testimony
at trial.

(AOB 251-252, citing Appendix A.)

Sanchez,argues that the court’s instruction was too permissive as to
the fourth principle, because it allowed the jury to use the existence of the
relationship to judge his credibility. Instead the court should have

instructed the jury that it could use the relationship to judge whether
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Sanchcz was crcdiblc when he denied being intimate with Ilcctor on more
than one oceasion. (AOB 252.) A reasonable reading of the court’s
instruction; however, made clear to the jury that the relationship could only
be used to assess the credibility of Sanchez’s statements to officers and
during testimony regarding the topic of the relationship. In fact, this is
exactly what the prosecution argued to show that Sanchez had a proeess of
revealiﬁg the truth, which he exhibited when confronted about his
relationship with Hector and when confessing to the murders. (54 RT
11305, 11311-1317.)

The evidence of the relationship was relevant because it showed that
Sanchez;s statements about the relafionship to officers and during
testimony were not true. The jury then saw the process of Sanchez
eventually admitting the truth to those known lies. It could then compare
Sanchez’s testimony and police interviews in general to that process. The
court ruled this was a permissible use of the evidence (61 RT 12486-
12487), and it crafted an instruction that adequately communicated this to
the jury.

Further, “the jury was not tempted to convict defendant of the charged
- offenses, regardless of his guilt, in order to assure that he would be
punished for” engaging in a homosexual relationship. (People v. Balcom
(1994) 7 Cal.4th 414, 427.) Sanchez took part in a five-year consensual

relationship with another man. Hector did not testify that Sanchez was
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abusive (o him or violent in any way. In fact, Hector stated that he loved
Sanchez. (62 RT 12582.) There was nothing about Sanchez’s relationship
with Hector that would make a juror convict Sanchez of a violent double

- homicide. This, considered with the court’s instructions limiting the use of
the relationship to judge Hector’s and Sanchez’s credibility, diqulled any
prejudicial effect Sanchez’s homosexual relationship could have on the
jury. Accordingly, the probative value of the relationship was not
outweighed by its prejudicial impact, thé court did not abuse its discretion
by overruling Sanchez’s objection and the admission of this evidence did
not deprive Sanchez of due process.

C. The Purported Error Was Harmless

Routine application of state evidentiary law does not implicate a
defendant’s constitutional rights. (People v. Mills (2010) 48 Cal.4th 158,
196.) Had Sanéhez’s relationship with Hector been excluded from
evidence, it is not reasonable that a more favorable verdict would have
resulted. (People v. Watson, supra, 46 Cal.2d at p. 836.) As described
above, the evidence itself had little prejudicial impact, especially
consideriné the court’s numerous limiting instructions. (See Arg. VIII, part

' B(2), dnte.) As described in Argumeht I, part C, ample evidence existed to
convict Sanchez of the crimes charged. Further, even if Sanchez’s
relationship with Hector had been excluded, the jury still would have heard

Oscar’s testimony placing Sanchez in his mother’s house on the day of the
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)murdcrs. (60 RT 12216-12218, 12222-12224.). Also, exclusion of the
relatiohsh’ip would not have ’eliminated evidence that Sanchez was near
Ermanda’s house, close to the time she and Ldrena were murdered. (55 RT
11350-A, 11355-A; 60 RT 12242-12243.) Besides Ruiz’s testimony, other
evidence tended to show that Hector’s prior statements were credible. In
fact, Hector also stated to the prosecution’s investigator that it was possible
Sanchez stopped by his house the morning of the murders. (55 RT 11318-
A, 11346-A-11347-A.) Further, Hector called his brother for a ride to work
at 5:30 on the morning of the murders, before the 6:00 scheduled time
Sanchez was supposed to pick him up. (55 RT 11316-A-11319-A.) This
showed that Hector knew fhat Sanchez would not pick him that morning.
In sum, it is not reasonably probable that Sanchez would have received a
- more favorable verdict but for the evidence of his relationship with Hector;

indeed, the purported error was harmless beyond a reasonable doubt.

IX. THE COURT PROPERLY ADMITTED STATEMENTS SANCHEZ
MADE TO LIEUTENANT GARAY AFTER HE INVOKED HIS
RIGHT TO SILENCE TO IMPEACH HIS TESTIMONY AT TRIAL

Sanchez argues that the trial court abused its discretion when it -
allowed the prosecution to question him regarding his homosexual
relationship with Hectpr. He first claims that the topic should have been
inadmissible in whole because its probative value did not outweigh its

prejudicial effect. (AOB 267-271.) Sanchez next argues that the court
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erred by allowing the prosecution to use statements, that were earlier ruled
inadmissible under Miranda, to impeach his trial teStimqny. (AOB 258-
278.) According to Sainchez, the prosecution should not have been allowed
to question him about his denial to Lieutenant Garay that he and Hector had
an affair, because he did not testify contrary to those statements.

The People disagree. | As discussed in Argument VIII, Sanchez’s
relatidnship with Hector was relevant to assess the credibility of Sanchez’s
testimony and his statements to police. The questioning of Sanchez
| specifically regarding the issue of his affair with Hector was not unduly
prejudicial when compared to its relevant vélue. Further, Sanchez’s
statements to Lieutenant Garay denying his'relationship with Hector were
admissible under Harris v. New York (1971) 401 U.S. 222. Sanchez
testified that his confession was false, and sought to prove this by
demonsﬁating that it lacked detail that the actual murderer would be able to
provide. Sanchez’s statements to Lieutenant Garay were thus admissible to
impeach Sanchez’s testimony that he falsely confessed.

A. Background®

Sanchez testified that he confessed to the murders because Officer

Ward and Lieutenant Garay threatened him, and because he was tired to the

% The complete background facts for this argument can be found in
the Background section of Argument XIII. For clarity purposes, the People
have reiterated some relevant facts. :
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point that he just wanted the interrogation process (0 be over. (66 RT
13604-13605.) As to the contents of his confession, Sanchez claimed that
he knew what to say about the specifics of the murders because Lieutenant
Garay basically explained to him what had happened through his questions,
and Sanchez would state the facts he thought Lieutenant Garay wanted to
hear. (66 RT 13605.) This testimony supported Sanchez’s defense that his
confession couid be proven false because it lacked information that should
have been known to the true murderer. (53 RT 11054.)

During a break in Sanchez’s testimony, the prosecutor argued that
Sanchez’s statements to Lieutenant Garay that he did not have an affair
with Hector should be admitted to show Sanchez’s history of admitting the
trufh after being confronted with the inconsistencies in his lies. (67 RT
13667-13669.) The court agreed that the evidence was probative,
especially as it concerned Sanchez’s claim that he made a false confession.
(67 RT 13669-13671.) Sanchez claimed that his inability to provide details
about the murders during his confession proved that he had made a false
| confession. (53 RT 11054; 66 RT 13604-13605.) Yet, the court noted, he
also did not supply details about something known to be within his ﬁersonal
knowledge — e.g. the affair with Hector. Thus, the court reasoned,
Sanchez’s failure to recéll details about something known to be withih his

personal knowledge was relevant to show that Sanchez’s failure to recall
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details about the murders may not have been genuine. (67 RT 13669-

13671)

Before Sanchez testified, the court admonished the jury about the
limited pui’pose for which evidence of Sanchgz’s homosexual relationshkip
with Hector was to be used. (67 RT 13672-13674.) The prosecution then
questioned Sanchez about his interview with Lieutenant Garay. When
asked whether he told Lieutenant Garay that he had never had sex with
Hector, Sanchez responded that he did not lie or try to hide anythihg from
Lieutenant Ggray; instead he just agreed with whatever Lieutenant Garay
said to him. (67 RT 13731-13732.) Sanchez then testified that he did not
know whether it was true when he told Lieutenant Garay that he never had
sex with Hector. He then testified that he did have sex with Hector;
however, it was not the five year relationship that Hector claimed. (67.RT
13732.) Sanchez admitted he was not truthful with Detective Shear and
Lieutenant Garay when he told them that he and Hector only had sex a
single time. (67 RT 13738.) The prosecption then questioned Sanchez
about the particulafs of his confession, including the reasons that he
claimed caused him to falsely confess. (68 RT 13906-13910.)

B. The Relevance of Sanchez’s Affair With Hector Was
Not Substantially Outweighed by Its Prejudicial Effect

* Sanchez appears to argue that he should not have been questioned

about his affair with Hector because its prejudicial effect outweighed its
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probativé value. (AOB 267-271.) As discussed in detail in Argument VIII,
Sanchez;s prior statements about his affair with Hector were admissible
becguse they were relevant to his credibility. (See Arg. VIII, part B(1)(b),
ante.) Further, the court forestalled any prejudicial effect by instructing the
jury about the proper uses of the evidence. (See Arg. VIII, part B(2),’ ante.)
Accordingly, the trial court properly found that evidence of Sanchez’s affair
with Hector was not unduly prejudicial and excludable und¢f section 352,

Sanchez’s reliance on Winfred D. v. Michelin North America, Inc.
(2008) 165 Cal.App.4th 1011 (Winfred D.), is misplaced. In Winfred D.,
the plaintiff sued the defendant tire company, alleging that a tire defect
caused an accident that severely injured the plaintiff. The defense claimed
the accident was not caused by a tire defect, but rather from the plaintiﬂ’ s
action in overloading the vehicle. During trial, the defendants were
permitted to introdﬁce evidence that the plaintiff had an affair while
married to his first wife, later married his mistfess without divorcing his
first wife, and subsequently had an affair with yet another woman, resulting
in the birth of two children. (Zd. at p. 1014.) |

The appellate court held the admission of this evidence was irrelevant
to the underlying proceedings, and to the extent that it could be considered
relevant; its proBative value was far outweighed by its prejudicial impact,
resulting in a miscarriage of justice. (Winfired D., supra, 165 Cal.App.4th

at p. 1014.) As is relevant to this discussion, the defendants sought to
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introduce the evidence to explain the plaintiff's motive to overload the van.
The defendants theorized that the plaintiff had an incentive to overload the

van so he could make more money, because he had two families to support.

‘The appellate court recognized that this evidence could be relevant to show

his financial condition; however, virtually no financial evidence was
presented in the case. (/d. at p 1037.) The court concluded that the
evidence’s probative value was weak, while its prejudicial impact was
significant. (/d. at pp. 1037-10‘38.) As the court explained, “[f]rom start to
finish, [the defendarits] painted [the plaihtift] asa liar, cheater, womanizer,
énd man of low morals based principally, if not solely, on what we have
concluded was inadmissib"l‘é evidence.” (/d. at p. 1038.)

Unlike in Winfired D., the evidence here was relevant to Sanchez’s
credibility when he made statements to the police denying his affair with
Hector and when he testified that he had made a false confessibn. As
articulated, Sanchez supported the contention that he made a false
confession by claiming he confessed to the facts he thought Lieutenant
Garay wanted to héar and that his confession lacked details that should
have been known to the true murderer. (53 RT 11054; 66 RT 13604-
13605.) Yet, he also failed to provide details to ofﬁcefs on subjects known
to be within his personal knowledge, such as his affair with Hector and his
past arrests. Questioning Sanchez about the affair, and his prior statements

denying it during police interrogations, tended to show that Sanchez’s
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failure to recall details of the murder may not have been genuinc, similar to
his failure to recall details of the affair. (67 RT 13669-13671.)

Also unlike Winfred D., the evidence here was not unduly prejudicial.
As discussed previously, the evidence of Sanchez’s affair with Hector was
not unduly prejudicial in view of the admonitions from the court. The court
also invited any juror who was uncomfortable with his or her duty to
consider the affair for only the stated purposes to inform the bailiff so that
he or she ¢ould télk with the judge. (See Arg. VIII, part B(2), ante.)
Because evidence of Sanchez’s statements to officers about the affair
tended to shovy that Sanchez did not give a false confession, his statements
were relevant. (67 RT 13667-13669.) Further, because the court could
properly guard against prejudice by instructing the jury about the proper
uses of such evidence, the»court properly allowed Sanchez to be questioned‘
about his affair with Hector.

C. The Court Properly Allowed the Prosecutor to

Question Sanchez About His Statements to Lieutenant
Garay

Sanchez next argues that the prosecutor shoufd not havé been allowed
to question him about his denial of the affair to Lieutenant Garay, which
occurred in a portion of the interview the court had excluded under
Miranda. (AOB 271-274.) The People disagree. Sanchez’s defense at trial
was that he gave a false confession that did not provide the details of the

crimes because he did not commit the murders. (53 RT 11054.) To support
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this defense, Sanchez testitied that the facts he confesséd to were facts not
within his personal knowledge, but were instead facts that he thought |
Lieutenant Garay wanted to hear. (66 RT 13604-13605.) In a portion of
Sanchez’s interview with Lieutenant Garay the court had excluded under
Miranda; however, Sanchez also failed to provide details of the affair with
Hector when questioned, which was a topic well within Sanchez’s personal
knowledge. (22 RT 4591-4595.) Thus, evidence that Sanchez lied about
facts known to be within his personal knowledge was admissible to
impeach his testimony that he was unable to provide particulars about the
murders because he had no personal knowledge about the qircumstances of
the murders. (67 RT 13669-13671.)

In Harris v. New York (1971) 401 U.S. 222 (Harris), the Supreme
Court held that although the prosecution may not introduce a statement that
was obtained in violation of Miranda as part of its case-in-chief, it may use
'sdch a statement to impeach a defendant’s inconsistent testimony. The
court explained that “[e]very criminal defendant is privileged to testify in
his own defense, or to refuse to do so. But that privilege cannot be | |
construed to include the right to comfnit perjury.” (Id. at pp. 225.) Having
voluntaﬁiy taken the stand, the defendant was under an obligation to speak
truthfully, and the prosecution could utilize the traditional truth-testing
devices of the adversary process. If the defendant had made inconsistent

statements to a third person, the prosecutor would be permitted to introduce
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that evidence by way of cross-exumination und impeschment. (Zd. ut pp.
225-226.) “The shield provided by Miranda cannot be perverted into a
license to use perjury by way of a defense, free from the risk of
confrontation with prior/ inconsistent utterances.” (/bid.)

The impeachment process provides a valuable aid to the jury in
assessing the defendant’s credibility. (People v. Walder (1954) 347 U.S.
62, 65.) Th¢ benefits of this process should not be lost because of the
speculative possibiiity that impermissible police conduct will be
encouraged. “Assﬁming that the exclusionary rule has a deterrent effect on
proscribed police conduct, sufficient deterrence flows when the evidence in
question is made unavailable to the prosecution in its case in chief.” (/bid.)

As outlined in Argument V, part C(2), the “fundamental requirement”
to admit impeachment evidence 1s that the statement be inconsistent with
the witness’s trial testimony. And inconsistency in effect satisfies this
requirerﬁent; contradiction in express terms is not required. (People v.
Homick, supra, 55 Cal.4th at p. 859, citing People v. Cowan, supra, 50
Cal.4th at p. 462.)

Here, Sanchez’s statements to Lieutenant Garay denying his affair
with Hector were admissible to impeach his trial testimony; Sanchez
testified that he made a false confession (66 RT 13604-13605; 67 RT
13763-13764, 13828; 68 RT 13913), and argued during his opening

statement that his confession was coerced (52 RT 11053-11054). He also
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testified thét he told Lieutenant Garay what he thought Lieutenant Garay
wanted to hear when confessing about the details of the crimes. (66 'RT
13604-13605; 67 RT 13828; 68 RT 13909.) The thrust of Sanchez’s
testimony was that his confession was false and he did not have ény
pgrsonal knowledge of the murders because he did not commit them. (66
- RT 13604-13605.) This led the trial court to note that Sanchez supported
his defense that his confessiqn was false by arguing that it lacked the details
of the murders the true killer would have known. (67 RT 13669-13671.)
Sanchez’s statements to Lieutenant Garay denying his affair with
Hector were inconsistent with his claim that he did not provide details of
the murder because he lacked personal knowledge of those details.
Sanchez failed to answer truthfully and completely when asked questions
about his affair with Hector by Lieutenant Garay, which was a topic within
his personal knowledge. (67 RT 13732-13733.) This tended to prove that
Sanchez’s la(;k of detailed recall of the circumstances surrounding the
murders may not have been truthful, but instead similar to his behavior
when failing to recall details of his affair with Hector when cjuestioned by
Lieutenaht Garay. (67 RT 13669-13671.) Accordingly, the trial court
properly admitted Sanchez’s staterﬁents to Lieutenant Garay denying his

affair with Hector because it impeached his trial testimony.

352



D. The Purported Error Was Ilarmless

Even if the trial court erred by admitting Sanchez’s statements to
Lieutenant Garay denying his affair with Hector, it is certain beyond a
reasonable doubt that the jury would have still found Sanchez guilty of the
charged crimes and sentenced him to death. (Chapman v. California,

‘supra, 386 U.S. at p. 24.)

Sanchez denied having an affair with Hector on multiple occasions.
He denied the affair in his interview with Detective Shear, and also denied
it in his trial testimony. (67 RT 13732, 13734.) Evidence that Sanchez also
denied the affair to Lieutenant Garay was duplicative of this other evidence
and did not affect the jury’s determination more so than Sanchez’s other
denials.

Further, the trial court specifically instructed the jury on how to use
Sanchez’s statements to Lieutenant Garay, separate and apart from the
general instructions on how to use evidence of the affair. The court
instructed:

At one point in the videotaped statement to Scrgeant

Garay[,] Mr. Sanchez stated, quote, “I don’t want to talk

anymore,” unquote, and I believe that’s found on page 44 of the

transcript that is in evidence. []] In any event, as to any

statements made by Mr. Sanchez to Sergeant Garay after this

point in time, you are to consider only such statements, if any,

that are inconsistent with his trial testimony. []] Any such

statements may be considered by you only for the purpose of

testing the defendant’s credibility. []] You are not to consider
such statements as evidence of guilt, This limiting instruction
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does not apply to statements which you find were made prior (o
Mr. Sanchez’s statement I don’t want to talk anymore.

(75 RT 15065.) The court then reread the instruction with an addition to
make sure that the jury fully understood its charge.
At one point in the videotaped statement to Sergeant

Garay, Mr. Sanchez stated, “I don’t want to talk anymore.” As
to any statement made by Mr. Sanchez to Sergeant Garay after
this point in time, you are to consider only such statements, if
any, that are inconsistent with his trial testimony. [f] Any chh
statements may be considered by you only for the purpose of
testing the defendant’s credibility as a witness. You are not to
consider such statements as evidence of guilt. [{] This limiting
instruction does not apply to statements which you find were

made prior to Mr. Sanchez’s statement I don’t want to talk
anymore.

(75 RT 15065-15066.)

These instructions, along with the court’s other admoniﬁons regarding
Sanchez’s affair with Hector were sufficient to dispel any prejudice. (See
Arg. VIII, part B(2), ante.) It is presumed that the jury followed these
instructions, and Sanchez has not met his burden to prove otherwise.
(People v. Sandoval, supra, 62 Cal.4th at p. 422.)

Further, as described in Argument VIII, part C, ample evidence
supported the jury’s guilty verdicts and death penalty finding. Given the
weight of the evidence and the court’s instructions, it was not likely that
evidence of Sanchez’s affair with Hector prejudiced the jury into convicting

Sanchez regardless of the evidence presented. (People v. Balcom, supra, 7
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Cal.4th at p. 427.) Thus, admission of Sanchcz’s affair with Hector and his

statements denying the affair were harmless beyond a reasonable doubt.

X. THE TRIAL COURT PROPERLY ADMITTED EVIDENCE OF
SANCHEZ’S GUN OWNERSHIP BECAUSE IT WAS RELEVANT
AND NOT UNDULY PREJUDICIAL

Sanchez argues that statements he made to Catherine Bafrera and
Alonzo Perez regarding a gun he owned were not admissible because “the
prosecution did not and could not. claim that the gun referenced” by either
of those witnesses .was the murder weapon. (AOB 279-280.) The People
disagree. The trial court properly admitted the evidence of Sanchez’s gun
ownership because the gun Sanchez claimed to have owned could have
been the murder weapon and the evidence’s prejudicial effect did not
outweigh its relevant value.

A. Background

1. Motion in limine

In a motion in limine, Sanchez moved to exclude Alonzo Perez’s
testimony that Sanchez told him he owned a gun on the day before the
murders. Sanchez argued that Perez’s testimony was iﬁadmissible because
it constituted generic gun evidence that was irrelevant under section 1101,
subdivision (b), and its prejudicial effect outweighed its probative value. (9
CT 2439-2440; 55 RT 11139-A-11141-A.) The court denied Sanchez’s
motion, stating that Perez’s téstimony was relevant because Sanchez’s

claim of gun ownership occurred close in time to the murders. Given the
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close proximity in time, the gun Sanchez claimed to have owned could
have been the murder weapon. (55 RT 11141-A.)

2. Evidence of Sahchez’s gun ownership presented at
trial '

At the third trial, Alonzo Perez testified that the day before the
murders, he and Sanchez went to the garbage dump in Sanchez’s pickup
- truck. (57 RT 1659.) Sanchez told Perez that he had a gun at home. Perez
never saw the gun, and never saw Sanchez with a gun. (57 RT 11660,
- 11668.) |

Cétherine Barreré testified that Sanchez lived with her in the summer
of 1997. At one point during that time, he mentioned that he owned a gun.
- (62 RT 12645-12646.) He did not say what kind of gun he owned, and he
did not show any gun to Barrera. (62 RT 12646-12647.) |

During Sanchez’s confession, he told Lieutenant Garay that he
 thought he used a .22-caliber handgun when committing the murders, but
~ was uncertain because he did not know muc;h about guns. (13 CT 3538.)
He claimed to have disposed of the gun by throwing it into a field while
driving towards the town of Poplér. (53 RT 11179.) However, no gun was
- found during multiple searches of the field where he said he threw it. (55
RT 11282-A.) No gun was found in Sanchez’s home either. (55RT
11386-A.) Officer Steve Ward did find bullets for a small calibér weapon

in a dresser drawer in the master bedroom. He believed that the bullets
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belonged to a .22-caliber weapon. (55 R1' 11387-A.) A total of tive nine-
millimeter Luger bullets were found at the crime scene, two of which were
expended bullets that had not been fired. (55 RT 11205-A-11206-A; 58 RT
‘11828-11829, 11837-11838.) The bullets matched a nine-millimeter semi-
automnatic handgun, which was most likely used to commit the murders.
(S8 RT 11831-11832.) |

Sanchez denied ever telling Barrera or Perez that he owned a gun. (67
RT 13771-13772))

B. vThe court properly admitted evidence of Sanchez’s gun
ownership

Sanchez objects to two instances of gun evidence admitted against
him. First he objects to Perez’s testimony, which was based on statements
made by Sanchez the day before the murders. (57 RT 1659.) Second, he
objects to Barrera’s testimony, which was based on statements‘made by
Sanchez during tﬁe same summer the murders took place. (62 RT 12645-
12646.) But Sanchez has forfeited his claim that Barrera’s testimony waS
inadmissible. Further, the testimony of both Perez and Barrera was
admissible becausé Sanch¢z owned a gun that could have been used in the
murders. Also, the‘a&mission of evidence that Sanchez owned a gun close

in time to the murders was not unduly prejudicial.
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1. Sanchez has forfeited his claim that Barrera’s
testimony was inadmissible, because he did not
object to it at trial

After a thorough review of the record, respondent is unable to find
any objection by Sanchez at the third trial to Catherine Barrera’s testimony
that he admitted owning a gun.”’ Because Sanchez failed to object to
Barrera’s testirhony .at trial, he has not preserved his claim regarding this
testimony. In the absence of a timely objection in the trial court, “questions
relating to the admissibility of evidence will not be reviewed on appeal.” -
(People v. Williams (2008) 43 Cal.4th 584, 620.) Any objection made
regarding tHe admission of evidence must fairly inform the trial court, as
well as the party offering the evidence, of the specific reason the objecting
party believes the evidence should be excluded; This gives the party
offering the evidence the opportunity to appropriately respond and the court
the opportunity to make an informed ruling. (People v. Valdez (2012) 55

|

Cal.4th 82, 130.) Because Sanchez failed to object to Barrera’s testimony

at trial, he has forfeited his claim on appeal.

" The People note that Sanchez did object to Barrera’s testimony
based on sections 1101, subdivision (b) and 352 during his first and second
trials, and the objection was overruled. (22 RT 4595-4597, 4696-4698; 39
RT 8375-8376.) ,
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2. Sanchez's ownership of a4 gun that could have
been used to commit the murders was relevant

Evidence that a defendant committed misconduct other than that
currently charged is generally inadmissible to prove he or she had a
propensity to commit the charged crime. (§ 1101, subd. (a); People V.
Jones (2013) 57 Cal.4th 899, 929-930.) However, such evidence is
admissible if it is relevant to prove, among other things, intent, knowledge,
identity, or the existence of a common design or plan. (§ 1101, subd. (b);
| Jones, at p. 929; People v. Carter (2005) 36 Cal.4th 1114, 1147.)

Evidence of defendant’s possession of a weapon not used in the crime
| charged can lead to an inference that the defendant is the kind of person
who surrounds himself with deadly weapons. This fact is of no relevance
to the jury’s determination of ' guilt. (People v. Henderson (1976) 58
Cal.App.3d 349, 360.) In other words, if the only relevance of posgession
of a weapon unrelated to the underlying charges is to show a disposition
toward violence, then it is error to admit that evidence. Thus, where the
evidence shows that a certain type of weapon was used in a crime, it is error
to admit evidence thét other weapons were found in the defendant’s
possession. (People v. Barnwell (2007) 41 Cal.4th 1038, 1056.) However,
where thére is evidence that a defendant possessed a weapon that might
have been used in the crime, the evidence can be admissible if relelvapt.

(People v. Cox (2003) 30 Cal.4th 916, 956-957; see also People v.
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Carpenter (1999) 21 Cal.4th 1016, 1052 [no error in admitting evidence
that defendant possessed gun that might have been murder weapon].)

Evidence “having any tendency in réason to prove or disprove any
disputed fact that is of consequence to the determination of the action” isl
relevant (§ 210), and therefore prima facie admissible. (§ 351.) Tobe
relevant and admissible to establish a defendant’s possession of a weapon
used in the murder, “[t]here need be no conclusive demonstration that the
weapon in defendant’s possession was the murder weapon.” (People v.
Rinegold (1970) 13 Cal.App.3d 711, 720.) Evidence of any weapons in the
defendant’s possession that could have been used in the crime are
admissible. (/bid.) It is enough that the evidence shows that “it might have
been” the weapon used by the defendant. (People v. Carpenter, supra; 21
Cal.4th at p. 1052 [gun evidence is relevant ahdvadmissible, because
“[a]lthough the witnesses did not establish the gun necessarily was the
murder weapon, it might have been”).) Evidence of a gun in the
defendant’s possession is admiésible unless it is positively exbluded as a
possibie weapon in the charged crime. (See People v. Cox, supra, 30
Cal.4th at p. 956.)

This Court reviews a trial court’s evidentiary rulings for abuse of
discretion. (People v. Cox, supra, 30 Cal.4th at p. 956.)

The evidence revealed that a nine-millimeter semi-auiomatic handgun

was most likely used to kill both Ermanda and Lorena (58 RT 11831-
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11832); that Sanchez confessed to using a .22-caliber handgun when
committing the murders, but did not know much about guns (13 CT 3538);
that he disposed of the gun in a field after the murders (53 RT 11179); that
the gun was never recovered (55 RT I 1282-A, 1 1292-A); and that he had
tc;ld multiple peqple a short time before the murders that he possessed a gun
(57 RT 11660, 11668; 62 RT 12646).

From this evidence it was reasonable to infer that Sanchez’s lack of
knowledge about weapons led him to mistake the type of weapon he
owned, and he actually owned a small-caliber handgun. A small-caliber
hancigun was consistent with the type of weapon used to commit the
murders. (58 RT 11831-11832.) Additionally, no gun was found at
Sanchez’s house (53 RT 11386-A), tending to prove that he recently.
disposed of a gun he claimed to have owned the day before. This evidence
corroborated Sanchez’s confession that he disposed of the gun he used to
commit the murders. (53 RT 11179.) Indeed Raul Madrid’s statements
that he had returned a nine-millimeter handgun to Sanchez a week before
the murders (62 RT 12606), placed such a weapon in Sanchez’s possession
before the murders. |

In sum, the evidence of Sanchez’s possess‘ion of a gun was not
‘admitted to show his propensity to possess d!ingerous weapons, the purpose
for which it would have been inadmissible character evidence. (People v.

Barnwell, supra, 41 Cal.4th at p. 1056 & fn. 13.) The evidence was
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relevant because it showed that Sanchez possessed a weapon that might
have been the one used to commit the charged crimes. Thus, the evidence =
was highly relevant.

3.  Evidence of Sanchez’s gun ownership was not
unduly prejudicial

Sanchez argues that the evidence showing that he possessed a gun in
the days and weeks prior to the murders was unduly prejudicial because it
led to the unfounded inference that he possessed the weapon used to shoot
the victims. (AOB 281-282.) As explained above, this was not an
unfounded inference, but one supported by the evidence. (See Arg. X, part
B(2), ante.) |

P.rejudice as contemplated by section 352 is not so broad that it
includes evidence the opponent finds inconvenient. Evidence is not
prejudicial merely because it undermines the opponent’s.position and
supports that of thé proponent. (People v. Scott (2011) 52 Cal.4th 452,
490.) The potential for .prejudice is decreased when testimony describing
the defendant’s acts is no stronger and no more inflammatory than the
testimony concerning the charged offenses. (People v. Eubanks (201 1)53
Cal.4th 110, 144.) Here, the fact that Sanchez owned a gun was not likely
to have inflamed the passions of the jury. The facts of Lorené’s and
Ermanda’s murders were far more inflammatory than the evidence that

Sanchez claimed he owned a gun in the days and weeks before the murders.
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Because the evidence was not unduly prejudicial, the trial court did not
abuse its discretion by overruling Sanchez’s objectioﬁ under section 352.
Thus, the e\}idence he possessed a gun was “relevant and admissible as
circumstantial eviden;:e to show that he committed the charged offense.”
(People v. Carpenter, supra, 21 Cal.4th at p. 1052.)

C. The Purported Error Was Harmless

In any event; any error in admission of the evidence was not
prejudicial. (People v. Watson, supra, 46 Cal.2d at p. 836; People v.
Carter, supra, 36 Cal.4th at p. 1152.) As discussed above, ample evidence
existed to convict Sanchez of the murders and sentence him to death. (See
Arg. I, part C, ante.) Further, Oscar’s prior statements identifying Sanchez |
as the man he saw in his mother’s room at the time of the murders, and his
testimony placing Sanchez at his mothef’s house the day she died,
corroborated Sanchez’s confession and other evidence that showed he
murdered Ermanda and Lorena. (See Arg. VII, part E, ante.)

Moreover, even without the evidence that Sanchez admitted having a
gun, the jury still would have heard Raul Madrid’s statements to Camereno
Reyes that he returned a nine-millimeter handgun to Sanchez a week before
the murders, after Sanchez had left the gun in Raui Madrid’s car. (62 RT
12606.) This evidence placed a gun that was consistent with the murder
weapon in Sanchez’s possession close in time to the commission of the

murders. Further, Sanchez admitted that he disposed of the gun after he
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killed Ermanda and Lorena, and no nine-millimeter or other handgun was
found in his possession or at his home. (53 RT 11179; 55 RT 11282-A,
11292-A.) Thus, it is not reasonably probable that the exclusion of
Sanchez’s statements that he owned a gun would have altered the verdicts
or the sentence. Indeed, the purported error was harmless beyond a

reasonable doubt.

X1. THE TRIAL PROPERLY ADMITTED EVIDENCE OF SANCHEZ’S
ALLEGED THREAT TO ERMANDA UNDER SECTION 403

Sanchez argues that the trial court abrogated its duty to ensure a fair
trial when it allowed the prosecutor to elicit evidence that Sanchez made a
threatenirig statement to Ermanda, concerning her and Lorena, without
proper foundation. (AOB 286-302.) The People disagree. The court,
properly relying on the prosecution’s proffer, found through Lola Ortiz’s
prior statements that she had personal knowledge of Sanchez’s threat.
Thus, admission of Sanchez’s threat was proper under section 403.

A. Background

1. Inlimine motions regarding Sancbez’s) threat to
Ermanda

Ermanda’s friend, Lola Crtiz, was expected to testify for the defense
that she had ne\;er seen Sanchez at Ermanda’s hodse. (65 RT 13427-
13428.) The prosecution stated its intention to impeach Ortiz with her
statements to two people claiming she heard a conversation between

Ermanda and Sanchez at Ermanda’s house a week and a half before the
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murders. During that conversation, Sanchez threaten that if Ermunda did
| not pay him the money she owed, then her daughter would. (65 RT 13428-
13429.) |
Defense counsel objected to this evidence and argued that it was
unclear whether Ortiz actually heard Sanchez make these statements. Ortiz,
according to defense counsel, had a habit of stating events like she was
there and was a percipient witness, but eventually it would be apparent she
heard about the cvents’frOm Ermanda. (65 RT 13430.) Defense counsel
then asked for an offer of proof, to which the prosecution replied:
PROSECUTOR: The two witnesses said that she was present at

the time and listened to the conversation of the defendant —
between the defendant and Ermanda Reyes.

DEFENSE COUNSEL: Well, then maybe they were present
and they can testify.

PROSECUTOR: They weren’t present.
" DEFENSE COUNSEL: Then it’s hearsay as to Lola.

PROSECUTOR: No, it’s not hearsay as to Lola. Lola was
present when the defendant was having a conversation ....

(65 RT 13430-13431.)

The next day the parties went over multiple in limine motions
pertaining to Lola Ortiz. As relevant here, defense counsel objeéted to
Ortiz’s testimony about a conversation where Sanchez threatened Ermanda
that if she did not give him the money she owed him, then her daughter

would pay. Defense counsel argued that Ortiz had given “conflicting
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statements™ about whether she was a witness (o this conversation. (66 RT
13471-13472.) The prosecution countered that two witnesses—Margaretta
Zepeda and Maria Alicia Palemares—both stated that Ortiz told them she
was at Ermanda’s house when Sanchez came over to be paid for work he
had done on Ermanda’s car. According to Zepeda and Palomares, Ortiz |
heard Ermanda tell Sanchez that her car was running worse than it had
before, and that if Sanchez would fix it, she would pay him. Sanchez
responded By threatening Ermanda that if she did not pay him, then her
daughter would. (66 RT 13472-13473.) Defense counsel renewed her
hearsay objection and also objected that the evidence was unduly
prejudicial. (66 RT 13474.)

The court found sufficient foundation for the evidence that Sanchez
made threatening remarks to Ermanda. The court specified that Ortiz could
be asked about what she heard Sanchez say to Ermanda and, depending on
her answer, impeached with the evidence of her prior statements to
Margaretta Zepeda and Maria Alicia Palomares. (66 RT 13475-13476.) -

2. Testimony regarding Sanchez’s threat to
Ermanda

During Sanchez’s testimony, the court agreed with the prosecution
that it could ask him about the threat Ortiz overheard and then reported to
Zepeda and Palomares. The court insisted the jury be admonished and that

the prosecution later meet hearsay requirements through the testimony of
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other witnesses. (67 RT 13787-13791.) The prosecution then asked

Sanchez:

PROSECUTION: Were you at Lola Ortiz’s house approximately

a week to a week and a half before Ermanda and Lorena were

murdered, having a conversation with Ermanda in the presence

of Lola; during the conversation, were you asking for money for
- payment for fixing Ermanda’s vehicle?

SANCHEZ: No. I absolutely do not know of her — of what
you’re talking about.

PROSECUTION: And did —
SANCHEZ: I never went to that lady’s house, no.

PROSECUTION: When — did you tell Ermanda when she told
you no, she wasn’t going to pay you till the car was fixed that
either she was going to pay or her daughter was going to pay?

SANCHEZ: How could I when I never had any conversation of
anything like that? I don’t know what you’re talking about,
absolutely not.

(67 RT 13792.)

The court then admonished the jury:

All right. Ladies and gentlemen, I think it’s appropriate to

remind you, once again, that questions‘ of counsel are not

evidence. Counsel has just asked two questions. Mr. Sanchez

has denied it, and unless there is some other evidence relating to

it, that’s it. It didn’t happen. You’re not to speculate otherwise.
(67 RT 13793.)

Ortiz subsequently testified for the defense. She stated that she had

never seen Sanchez at Ermanda’s house, including when she was there for a

barbeque about a month before the murders. (70 RT 14273-17275.)
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The prosecution called Ortiz‘ during its rebuttal case. Ortiz testified
that she waé not present at Ermanda’s house a week to a week and a half
before the murders when Sanchez wﬁs also there. (74 RT 14828-14829,
14834.) She also did not hear Sanchez tell Ermanda that he wanted to be
paid fof work he had done on her car. Nor did she hear Ermanda tell
Sanchez that if he ever fixed her car that she would pay him. Ortiz also
denied hearing Sanchez tell Ermanda that if shé did not pay him, then her
daughter would. And she denied telling Margaretta Zepeda or Alicia
Palomares about such a conversation. (74 RT 14836.)

The court again admonished the jury regarding the evidentiary weight
of the prosecution’s questions by stating, “Remember, ladies and
gentlemen, the questions of counsel are not evidence. It’s the testimony of
the witness that is.’f (74 RT 14836-14837.)

The prosecution then called Margaretta Zepeda to testify. (74 RT
14839.) After a conversation between the parties where it was established
tﬁat the prosecution could ask leading questions to avoid the potential of
eliciting prejudicial evidence (74 RT 14842-14844),/the following

occurred:

PROSECUTION: Let’s see, the conversation that I’m asking
you about with Lola would have referred to a time when Lola
heard Juan Sanchez make certain statements to Ermanda. So
that’s where I want — that’s where I want to ask about. []] Did
she tell you she was present and heard Juan Sanchez say some
things to Ermanda?
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ZLEPEDA: No.

"~ PROSECUTION: Well, is this something that you reported — do
you remember having a conversation with District Attorney
investigator by the name of Florencio Camarillo on September
7, 19997

PROSECUTION: Was there a time that you spoke to some
investigators while Maria Alicia Palomares was at your house?

ZEPEDA: Oh, yes, I did say that.

- PROSECUTION: Okay. Now, did you talk to them about what
Lola had told you that she heard Juan say?

ZEPEDA: No, she did not hear. She was told by Ermanda.
(74 RT 14845-14846.)

Defense counsel objected and moved for a mistrial. (74 RT 14846-
14847.) The court denied the motion stating that striking the testimony and
delivering an admonition would be sufficient to dispel any pfejudice. (74
RT 14947-14848.) The court then instructed the jury:

Allright. Ladies and gentlemen, there’s been reference in
the testimony about something that Ermanda purportedly said to
somebody else was reported to somebody else, that part of this
witness’s testimony is stricken. You shall disregard it. [{] Do

. you all understand that? Do you all understand how important
that is? This case is not going to be decided in any way by
inadmissible hearsay. [{] Some hearsay is admissible under the
law, but some is so unreliable it does not come in, and this is
exactly that type of unreliable hearsay. It’s stricken. You shall
disregard it in its entirety.

(74 RT 14848.)
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The prosecution then called Palomares. Palomares testified that she
was present when Ortiz spoke to her about something that occurred before
Ermanda’s murder. (74 RT 14850-14851.) Ortiz, however, did not say that
shé was present when Sanchez made certain statements. The court
dismissed the jury, so that the prosecution could ask more questions of |
Palomares without tainting the jurors. (74 RT 14851-14852.) The
prosecution then asked: | |

PROSECUTION: Ma’am did you speak to some investigators,
Florencio Camarillo and Wayne Spencer at the house of
Margaretta Zepeda about a month ago?

PALOMARES: Yes

PROSECUTION: And did you tell them something about Lola
telling you that she heard the defendant Juan Sanchez at the
house of Ermanda Reyes asking to be paid for some mechanical
work?

PALOMARES: She did not say that she heard.

PROSECUTION: ‘Well, I guess I'm — I guess what I’'m asking is
what did you tell the investigators as to how Lola knew this?

PALOMARES: I do not know how she found out. I do not
know whether Ermanda told her or she heard it. I never asked
her.

PROSECUTION: Okay. So your testimony is that you did not
tell the investigators that Lola was present and heard this
conversation?

PALOMARES: No, I have never said that Lola was present.
(74 RT 14854.)
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3. Hearing regarding the proseculion’s basis for
introducing evidence of Sanchez’s threats

F ollowing the-testimony of Palomares, the trial court inquired into the
prosecutor’s good faith belief that he was eliciting admissible evidence.
The prosecutor stated that he bélieved, based on the feports and speaking
with the investigator, that the witness had told the investigator that Lola
Ortiz had stated that she was present when Sanchez threatened Ermanda.
(74 RT 14857.) District Attorney Investigator Florencio Camarillo told the
court that he spoke with both Zepeda and Palomares on September 7, 1999.
Investigator Camarillo stated that, according to his report, the women said
that Ortiz was present when Sanchez made the statements to Ermanda. (74
RT 14859-14860.) Camarillo then read from his report,

Lola told ‘em the defendant Juan Sanche;z had gone over to

victim’s residence in the evening to be paid for some mechanical

work he’d done on her car. She told him that Ermanda told him

— told defendant that her car was running worse than before he

worked on it. Ermanda supposedly told Defendant Sanchez that

if he would fix her car, then she would pay him. Defendant

Sanchez told — then told Ermanda that if she didn’t pay him, her
daughter would pay him.

(74 RT 14861.) When spéaking with Zepeda and Palomares, Investigator
Camarillo understood them to say that Ortiz witnessed the conversation
between Sanchez and Ermanda. (74 RT 14861.) When‘talking with the
prosecutor about the conversation, Camarillo told him that Ortiz was

present to hear Sanchez’s threat to Ermanda. (74 RT 14862.)
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The prosecution requested that the courl admonish the jury, and
defense counsel moved for a mistrial. (74 RT 14864.) The court ruled that
the evidence presented in the prosecution’s rebuttal case lacked foundation,
but that the prosecutor had a good faith belief that Zepeda and Palomares
would impeach Ortiz’s testimony with Ortiz’s prior statements. The court |
dénied Sanchez’s mistrial motion and indicated that it would issue a “strong
admonition to the jury about disregarding this evidence.” (74 RT 14865 )

The court therefore admonished the jury when it reentered the court

room:

Ladies and gentlemen, all of the rebuttal evidence is
stricken. You are to entirely disregard it. []] Now, by rebuttal
evidence, I’m talking about the evidence today of Lola Ortiz,
and thank you for crossing those out of your notes, if you made
any notes. [Y] The testimony of Miss [Zepeda] .... As well as
the testimony of Ms. Palomares. You are to entirely and totally
disregard it. It is unreliable and shall not be considered by you
in any way whatsoever. You’re to strike it from your mind right

~ now, totally. '

And I’m not only talking about the testimony obviously.
By striking testimony, that means that the questions of counsel
are out, as well, because questions of counsel, as you well know,
as I’ve previously admonished you many times, are not
evidence. So there’s absolutely nothing to consider relating to
the testimony of those three witnesses. []] As it stands, the
defense has completed its case. If the prosecutor has any
rebuttal evidence, it has not presented any rebuttal evidence; we
will hear that on Monday.
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Do you all understand the court’s admonition?

(74 RT 14867.) The court then polled the jurors as to their understanding
| of the admonition. All jurors said that they understood the admonition and
would follow it. (74 RT 14867-14871.)
During jury instructions, the court once again admonished the jury
and instructed, in relevant part:

Statements made by the attorneys during the trial are not
evidence. However, if the attorneys have a stipulation or agreed
to a fact, you must regard that fact as proven. [{] Do not
assume to be true any insinuation suggested by a question asked
a witness. A question is not evidence and may be considered
only as it helps u[s] to understand the answer.

You have been specifically admonished to disregard
certain questions posed by both counsel. I remind you that
questions of counsel standing alone are not evidence. You are
not to speculate as to what is inferred or the accuracy of what is

. inferred in a question. [¥] Further, if an objection was made to -
a question and the objection was sustained, you are not to
speculate as to the reason the objection was made, why the
objection was sustained or guess what the answer might have
been. You shall totally disregard such questions and not
consider them in any way whatsoever. Your responsibility is to
consider the evidence presented in this trial and to follow the
court’s instructions on the law.

Do not consider for any purpose any offer of evidence that
was rejected or any evidence that was stricken by the court.
Treat it as though you never heard it.

The entire testimony of the witnesses Lola Ortiz,
Margaretta Zepeda and Maria Palomares given on Friday,
October 9th, 1999, was stricken by the court. You are instructed
to entirely disregard that evidence and not consider it in any
way. You are reminded of that instruction. [] The witness
Lola Ortiz testified prior to Friday, October 29th, 1999. You are
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to consider Lola Ortiz’s testimony given prior to October 29th,
1999, the same way you would any other witness in this case.

(75 RT 15056-15057.)

B.  The Trial Court Did Not Err by Conditionally
Admitting Evidence of Sanchez’s Threat to Ermanda

Sanchez argues that the trial court erred by admitting evidence of
Sanchez’s statements, because the prosecution failed to prove that Lola
Ortiz had personal knowledge of the statements, as required by section 403,
subdivision (b). (AQB 291.) Section 403 required the court to meet the
requirements of section 702 before conditionally admitting evidenée. Here,
the prosecutor made a showing of Ortiz’s personal knowledge of Sanchez’s
statements by producing evidence that she told multiple people sh‘e heard ,
Sanchez threaten Ermanda. (65 RT 13430-13431; 66 RT 13471-13473,
13475.) This made Sanchez’s threats conditionally admissible under |
section 403.

Section 403, subdivision (b) states:

Subject to Section 702, the court may admit conditionally
the proffered evidence under this section, subject to evidence of

the preliminary fact being supplied later in the course of the
trial.

Under section 702, subdivision (a), “the testimony of a witness
concerning a particular matter is inadmissible unless he has personal
knowledge of the matter.” A witness’s testimony must be excluded unless

“there is evidence sufficient to sustain a finding” that the witness has such
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personal knowledge. (People v. Anderson, supra, 25 Cal.4th at p. 573.)
Personal knowledge, however, may be demonstrated By “any otherwise |
admissible evidence, including [the witness’s] own testimony.” (§ 702,
subd. (b).) Evidence is insufficient to sustain a finding of personal
knowledge only if no jury could reasonably find that the witness had
personal knowledge. (Zambrano, supra, 41 Cal.4th at 1140.)

Here, the prosecutor made a showing of Ortiz’s personal knowledge
through thé admissible evidence of her prior inconsistent statements.
(§ 1235.) Defense counsel indicated that she anticipated Ortiz would deny
having heard Sanchez’s threat to Ermanda if she were questioned about it.
(65 RT 13430, 66 RT 13471-13472.) Relying on investigation reports and
conversations with Investigator Camarillo, the prosecutor countered with
evidence showing that two people recalled a conversation with Ortiz where
she told them that she saw an argument between Ermanda and Sanchez.
(65 RT 13430-13431; 66 RT 13472-13473.) | During that argument, Ortiz
heard Sanchez threaten Ermanda that if she did not pay him the money she
owed him, then her daughter would. (65 RT 13428-13429.) While defense
counsel thought that Ortiz heard about the threats from Ermanda, she did
acknowledge that Ortiz had made “conflicting statements” about the issue.
(66 RT 13471-13472.)

Given this evidence, the court knew that Ortiz had made statements to.

others that she heard Sanchez threaten Ermanda with a specific threat
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against her and her daughter. Defense counsel admitted that Ortiz had said
she heard Sanchez’s threat (66 RT 13471-13472), and two witnesses told
the prosecution’s investigators that Ortiz said she heard Sanchez make the
threat (65 RT 13430-13431; 66 RT 13472-13473). Although defense
counsel thought Ortiz may not ﬁave told the truth when telling Zepeda and
Palomares about the threat, there was nothing to show that defense
counsel’s speculation was more accurate than Ortiz’s owh priorvstatements.
Further, Ortiz related details of the threat that would more likely be known
by someone who actually observed the threat, instead of someone hearing it
second hand. For example, Ortiz related not ohly the particulars of
Sanchez’s threat, but’ also the conversation bétween Ermanda and Sanchez
leading up io the threat. Further, she related the location of the
conversation, instead of merely relating the contents of the conversation
and threat. (65 RT 13430-13431; 66 RT 13472-13473.) This evi?ence
supports a finding that a jury would reasonably find Ortiz had personal
knowledge of the statements she related to Zepeda and Palomares.
(Zambrano, supra, 41 Cal.4th at 1140.)

Sanchez relies on People v. Valencia (2012) 146 Cal. App.4th 92
(Valencia), to support his claim of error. (AOB 292-293.) In Valencia, the
prosecution failed to present evidence that the declarant had pe'rsonall
knowledge of the subject at issue, leading to the admission of préjudicial

evidence. The defendant in Valencia had been convicted d of, among other
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charges, the continuous sexual abuse of his sister, D., which rcqujréd proof
of three or more acts of abuse over at least a three-month period.
(Valencia, supra, at pp. 94, 101.) The defendant argued that his trial
counsel had been prejudicially ineffective for failing to object to the
testimony of Rosalia Correa on the ground that she would relate statements
for which the declarant lacked personal knowledge. Correa testified that
the defendant’s sister, L., had‘ told her the defendant had been touching D.
inappropriately since D. was four years old. (/d. at pp. 101-102.)
However, L. had consistently and repeatedly stated she did not learn
defendant had abused D. until July 15, 2004. (/d. at pp. 95, 104.) Correa
testified that her conversation with L., in which L. told her about the
inappropriate touching,»took place in August 2004, a month after L. had
claimed to have learned of D.’s abuse. (/d. at pp. 97-98.) By the time of
trial, L. and D..were both denying the defendant had.ever molested D.,
despite considerable evidence to the contrary. (Id. at p. 99.)

The Court of Appeal agreed that L. lacked personal knowledge that D,
had been molested éince the age of four. The court reasoned that L. had
always claimed she learned of the defendant’s abuse of D. in July 2004 and
not before. (Valencia, supra, 146 Cal.App.4th at pp. 95, 97.) Further, there
was no evidence that L. had a motive to lie to the police about how she first
learned of D.’s molestation because L freely discussed the particulars of

her own abuse and what D. had told her when the girls initially reported the
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“molestations to the police. There was also nothing in L.’s statement to

- Correa about D. that suggested she was speaking from personal knowledge.

(/d. at pp. 96-97.)

Valencia is distinguishable from Sanchez’s case. As discussed above,
here, the prosecutor provided evidence showing that Oﬁiz had personal
knowledge of Sanchez’s threat, because Ortiz claimed in her statements to
Zepeda‘and Palomares that she heard Sanchez threaten Ermanda. (65 RT
13430-13431.) And Zepeda’s testimohy supported this contention. Zepeda

testified that she “did say that” when asked whether she told the

_ investigator that Ortiz “was present and heard Juan Sanchez say some

things to Ermanda[.]” (74 RT 14845-14846.) Thus, unlike the prosecution
in Valencia, the prosecution here showed that Ortiz had personal
knowledge of Sanchez’s statements through Ortiz’s own claims that she
heard Sanchez’s threat to Ermanda.

Sanchez also claims that the trial court failed to “fulfill its obligation
to hold a hearing to resolve” the issue of Ortiz’s personal knowlyedge.
Sanchez cites no authority requiring the court to hold a hearing to resolve
this issue. (AOB 293-294.) The parties argued the issue of Ortiz’s
personal knowledge to the court over severai days. This was not a time
sensitive determination the court made in the middle of trial, but a
déterminatipn made after the parties argued their positions and proffered

evidence supporting those arguments. (65 RT 13427-13431; 66 RT 13454-
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13471.) Scction 702 docs not require that an evidentiary hearing take place
before the court determines whether a witness has personal knowledge of
the events they testify about. Section 702 requires that the court, ﬁpon
objection of a party, make a finding based on sufficient evidence that the
witness has personal knowledge. (People v. Anderson, supra, 25 Cal.4th at
p. 573.) Thus, the trial court fulfilled its duty under section 702 by making
a finding based on Ortiz’s own statements that she had personal knowledge
of Sanchez’s statements before admitting evidence of Sanchez’s threat to
Ermanda. (66 RT 13475-13476.)

C. The Instructions Cured Any Prejudice

Section 403 addresses the situation that occurred when the evidence
elicited at trial did not corroborate Ortiz’s prior declaration that she had
personal knowledge of Sanchez’s threat. In the event the court admits
evidence for which the preliminary fact was never proven, section 403
provides that the court shall instruct the jury to disregard the evidence.

(§ 403, subd. (c)(2).)

Here, the court did better than simply admonish the jury to disregafd ‘
the evidence, as required by section 403. Aﬁer the ﬁrst reference in front |
- of the jury to Sanchez’s threat, the court warned it to hear the evidence with
caution. The .court reminded the jury that the prosecutor’s questions were

not evidence and that, unless th¢ prosecutor could supply oth_er evidence,

any reference to a threat was to be ignored. (67 RT 13793.) This prompt
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admonition was specific enough to .inform the jury that the questions
contained references to unreliable information and should not be considered
evidence of Sanchez’s guilt. The court cautioned the jury in the same
manner again following Ortiz’s testimony. (74 RT 14836-1483 7)

After Zepeda testified, the court struck her entire testimony and
ordered the jury to not consider it. Most}importantly, the court instructed
the jurors why they were qot to consider this evidence. The court
repeatedly stated that the evidence elicited from Zepeda was “unreliable.”
(74 RT 14848.)

The court’s hext admonition, following Palomares’s testimony, again ,
impressed upon the jury that the prosecution had presented “unreliable”
evidence. (74 RT 14807.) The court then struck all testimony and
questions from the prosecutor’s rebuttal case. It also reminded the jury to
discard any notes they had taken on the topic. (74 R;I‘ 14807.) Striking the
entirety of the rebuttal evidence, instead of specific testimony, made it
easier for the jury to understand which evidence it needed to disregard. In
other words, the jury was left with no deubt that all the evidence the
prosecution presented at that point in its rebuttal .case was unreliable and
not to be considered.

Following this admonition, the court polled the jury as to their
understanding of the state of the evidence. There is nothing from the jurors

answers that suggested they did not understand their duty as jurors and that
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they were required té disregard the previous testimony. (74 l('l' 14867-

~ 14871.) Also, the court’s polling of the jurors gave the jurors an
opportunity to question the court if they were confused, thus ensuring that
each juror understood the state of the evidence. The polling also impressed
upon the jurors the importance of disregarding the evidence and any -
insinuations conveyed by the questions.

Finally, the court’s instruction before jury deliberations reminded the
jufors of their du/ty to disregard evidence when told, and that all testimony
and questions about the subject of Sanchez’s threat to Ermanda were to be
ignored. (75 RT 15056-15057.) It is presumed that the jury followed these
instructions, and Sanchez has not met his burden to prove otherwise.
(Peoj)le v. Sandoval, supra, 62 Cal.4th at p. 422.) Because the court
cautioned the jury as it heard conditionally admitted evidence of Sanchez’s
threat to Ermanda, and then effectively instructed the jury to disregard the
evidence once it proved unreliable, the court did not err by conditionally
admitting evidence of the threat pursuant to sections 403, subdivision (b)
and 702.

D. The Purported Error Was Harmless

Sanchez cannot prove prejudice under any standard. As discussed
above, the court’s instructions were adequate to dispel any prejudice the
evidence of Sanchez’s threat may have had upon the jury. (See Arg. X1,

part C, ante.) Further, the evidence was duplicative to evidence already
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before the jury. Sanchez was seen multiple times and by multiple people
arguing with Ermanda. (56 RTvl 1555-11561, 11563, 11586; 65 RT 13290;
57 RT 11689-11691, 11740, 11750; 62 RT 12676, 12668’-12669; 65 RT

' 13311-13313, 13316-13319, 13323-13324.) Sanchez also confessed to
\ killing Ermanda because she owned him money. (13 CT 3528-3530.)
Besides the existence of a specific threat, the jury already heard the
substance of Ortiz’s statement to Zepeda and Paldmares — that Sanchez was
angry with Eﬁnanda because she owed him mohey. Thus, the stricken
~ evidence of Sanchez’s threat to Ermanda was not the only evidence tending
to show a motive, contrary to Sanchez’s contention. (AOB 301-302.)

Finally, given the weight of the other evidence (see Arg. I, part C,

ante), including Oscar’s prior identifications of Sanchez (13 CT 3513; 61
RT 12375; 64 RT 13205, 13221, 13225), and his trial testimony (59 RT |
11983-11985; 60 RT 12216-12217, 12227-12228), it is certain beyond a
reasonable doubt-.that the verdict would be the same had the court not

conditionally admitted Sanchez’s threat to Ermanda.

XII. THE PROSECUTOR DID NOT COMMIT PREJUDICIAL
MISCONDUCT BY ELICITING HEARSAY TESTIMONY
REGARDING SANCHEZ’S THREAT TO ERMANDA BECAUSE THE
PROSECUTOR HAD A GOOD FAITH BELIEF THAT THE
STATEMENTS WERE ADMISSIBLE

Sanchez argues that the prosecutor committed prejudicial misconduct

“by insinuating through his questioning that shortly before the murders|,]
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appellant had demanded money from Ermanda Reyes and told her that if
she did not pay him, her daughter, Lorena, would pay.” (AOB 303.)
Sanchez also argues that the prosecutor should have cautioned witnesses
against revealing that Ermanda was the source of the information, and his
failure to admonish these witnesses constituted prejudicial misconduct.
(AOB 303.) The People disagree. The prosecutor had a good faith belief,
based on investigation reports and conversations with investigators, that
Sanchez’s threatening statements weré admissible evidence. Further, the
prosecutor never intended to elicit the source of those threats, in the event
they constituted hearsay, and crafted his questions to guard against that
possibility. Regardless, given the trial court’s repeated admonitions and the
weight of the evidence, Sanchez’s right to a fair trial was not impacted by
the prosecutor’s conduct.

A. Background®

As described above, after the testimohy of Margaretta Zepeda and
Maria Alicia Palomares did not show that Ortiz had personal knowledge of
Sanchez’s thfeat to Ermanda, the trial court inquired into the prosecutor’s
good faith belief that he was eliciting admissible evidence. The prosecutor

stated that he relied on the investigation report and a conversation with the

%8 The background relevant to this argument is contained in
Argument XI, part A. For the purpose of clanty, respondent has repeated
some relevant facts.
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invéstigator when representing to the court that Ortiz had perspnal
knowledge of Sanchez’s threat. In both the report and the conversation, the
investigator said that the witnesses had told him that Lola Ortiz had stated
she was present when Sanchez threatened Ermanda. (74 RT 1485 7.) The
court also questioned Diétrict Attorney Investigator Florencio Camarillo, in
which he said that he spoke with both Zépeda and Palomares on September
7, 1999. Reading from his report, Camarillo recalled that the women told
him Ortiz was present when Sanchez made the statements to Ermanda. (74
RT 14859-14861.) When talking with the prosecutor about that
conversation, Camarillo represented to him that Ortiz was present to hear
Sanchez’s threat. (74 RT 14862.)

Following this inquiry, defense counsel moved for a mistrial based onv
prosecutorial misconduct. (74 RT 14864.) The court found that the |
prosecutor had a good faith belief thét Zepeda and Palomares would
impeach Ortiz’s testimony with Ortiz’s prior statements. The court then
denied Sanchez’s motion for a mistrial. (74 RT 14865.) The court
admonished the jury when it reentered the courtroom, and polled the jurors

as to their understanding of the admonition. (74 RT 14867-14871 D
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B.  The Prosecutor Did Not Commit Misconduct By
Eliciting Evidence of Sanchez’s Threat to Ermanda or
by Refraining from Cautioning Witnesses About the
Source of Sanchez’s Statements

| “[A]n appellate court reviews a trial court’s ruling on ‘prosecutorial

misconduct for abuse of discretion.” (People v. Alvarez (1996) 14 Cal.4th
155, 213.) “The applicable federal and state standards regarding
prosecutorial misconduct are well established.” (People v. Smithey ( 1999)

20 Cal.4th 936, 960 (Smithey).) A prosecutor’s behavior violates the’
federal Constitution when it consists of a pattern of conduct “so egregious
that it infects the trial with such unfairness as to make the conviction a
denial of due process.” (Ibid.) Under state law, conduct that does not
render a criminal trial fundamentally unfair can still amount to prejudicial
misconduct only if it involves “the use of deceptive or reprehensible
methods to attempt to persuade either the court or the jury.” (/bid.)

A prosecutor is held to a higher standard than other attorneys. This is
due to fhe unique function of the position in representing the interests, and
in exercising the sovereign power, of the state. (People v. Hill (1998) 17
Cal.4th 800, 820.) “A prosecutor has a duty to prosecute vigorously. ‘But,
while he may strike hard blows, he is not at liberty to strike foul ones. It is
as much his duty to refrain from improper methods calculated to produce a
wrongful conviction as it is to use every legitimate means to bring about a

just one.’” (Berger v. United States (1935) 295 U.S. 78, 88.)

385



“[A] determination of bad faith or wrongful intent by the prosecutor is
not required for a finding of prosecutorial misconduct.” (People v. Crew
(2003) 31 Cal.4th 822, 839.) Réther, the issue is whether the defendant’s
right to a fair trial was impacted by the prosecutor’s conduct. (People v.
Dykes (2009) 46 Cal.4th 731, 760.) Thus in addition to showing that the
prosecutor’s conduct was improper, the défendant must also show a
reasonable likelihood that the jury was improperly influenced by the
proseéutor’s remarks. (People v. Sanders (1995) 11 Cal.4th 4‘757 526.)

1. The prosecutor had a good faith belief based on |
investigation reports and conversations with the

investigator that Sanchez’s statements were
admissible

Sanchez argues that it was improper for the prosecutor to elicit
inadmissible hearsay evidence that Sanchez told Ermanda she needed to
pay him money she owed or her daughter would do so. (AOB 311-315.)

‘Respondent disagrees. The prosecutor had a good faith belief that Ortiz
told Zepeda and Palomares that she was present for the conversation
between Sanchez and Ermanda. This bélief gave the prosecutor the
foundation to impeaéh Ortiz with the testimony of Zepeda and Palomares.

“It is improper for a prosécutor to ask q;lestions of a witness that
suggest facts harmful to a defendanf, absent a good faith belief that such
facts exist.” (People v. Friend (2009) 47 Cal.4th 1, 80; People v. Wdrren

(1988) 45 Cal.3d 471, 480-481.) Stated differently, if a prosecutor has
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evidence, which provides a good faith belief in the existence of a
preliminary fact, then the prosecutor is entitled to question the witness in an
- attempt to establish a foundation for further evidence related to that good
faith belief. (People v. Lucas (1995) 12 Cal.4th 415, 467.)

The trial court did not abuse its discretion when finding that the
prosecutor acted in good faith when questioning several witnesses
regarding Sanchez’s statements to Ermanda. All the evidgnce indicated that
Zepeda and Palomares told Investigator Camarillo, who then related to the
prosecutor, that Ortiz had witnessed Sanchez’s threat to Ermanda.
Investigator Camarillo told the court that during an interview, Zepeda and
Palomares told him facts related to them by Ortiz. (74 RT 14859-14861.)
The women phrésed the events as if Ortiz was actuélly there, and
Investigator Camarillo took that to mean that Ortiz was in fact present for
the conversation. (74 RT 14861.) Investigator Camarillo also recalled that
the women said Ortiz was present for the conversation. (74 RT 14859-
14860.)

This is further supported by Investigator Camarillo’s written narrative
in his report, which he read to the court. (74 RT 14861.) In that narrative,
Investigator Camarillo wrote the events as the women described them. This
included Ortiz’s claim that Sanchéz went to Ermanda’s house and
demanded to be paid for work he had done to her car. When Ermanda

refused, Sanchez threatened her that if she did not pay, then her daughter
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would. Zepeda and Palomares related this as an event Ortiz had witnessed.
(74 RT 14861.) Not only did Investigator Camarillo relate in his report that
Ortiz witnessed tﬁe interaction between Sanchez and Ermanda in person,
but he also followed up with the prosecutor in peréon and represented to the
prosecutor that Ortiz had witnessed the interaction. (74 RT 14857, 1}4862.)

The testimony of both women and their comments to the court further
support Investigator Camarillo’s and the prosecutor’s belief that Ortiz told
them that she witnessed the interaction between Sanchez and Ermanda.
During Zepeda’s testimony, the prosecutor asked her, “Did [Ortiz] tell you
she was present and héard Juan Sanchez say some things to Ermaﬁda?”
(74 RT 14844-14845.) After Zepeda said no, the prosecutor confronted her
with her conversation with Investigator Camarillo. After recalling the
conversation, Zepéda testified, “Oh, yes, I did say that” to Investigator
Camarillo. (74 RT 14845-14846.) When asked again about the
coriversation, Z)epeda then indicated that Ortiz was not present for‘ the
conversation but had heard about it from Ermanda. (74 RT 14846.) Given
the context of Zepeda’s testimony, it appears that Zepeda told Investigator
Camarillo that Ortiz was present for the conversation between Sanchez and
Ermanda, and it was not until later that she learned ‘that Ortiz was not
present and had actually heard about the threat from Ermanda.

Palomares’s testimony bolsters this point. Palomares testified, outside

the presence of the jury, that she did not know whether Ortiz was present
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for the conversation or whether she learned of the threat through Ermanda.
In fact, Palomares never asked and lacked any knowledge as to how Ortiz
knew of Saﬁchez’s threat. (74 RT 14854.) She stated that she did not tell
Investigator Camarillo that Ortiz was present, but given her lack of
knowledge, it can be reasonably inferred that she also did not tell
Investigator Camarillo that Ortiz was not present. (74 RT 14854.) Taking
both women’s testimony together, it appears that Zepeda told Investigator
Camarillo that Ortiz witnessed the conversation between Sanchez and
Ermanda, and Palomares said nothing to contradict Zepeda’s assertions.
Given the women’s statements to Investigator Camarillo, his report and
recollections accurately reflect that Ortiz told Zepeda and Palomares she
was present for the conversation between Sanchez and Ermanda.
Additionally, the discussion between the parties prior to testimony on
this topic gave the prosecution further assurance that Ortiz stated to Zepeda
and Palomares that she was present for the conversation between Sanchez
and Ermanda. During the discussion regarding Ortiz’s testimony, defense
counsél could not rebut Investigator Camarillo’s report stating that Ortiz
told the women she was present during the conversation between Sanchez
and Ermanda. In fact, defense counsel stated that Ortiz had made
“conflicting statements” on the subject. (65 RT 13471-13472.) This

assertion, indicated that Ortiz may have told the women she was present
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during the conversation between Errhanda and Sanchez at Ermanda’s
house.

Given the whole of the evidence before it, the court did nbt'/abuse its
discretioﬁ when finding that the prosecutor had a good faith belief that he
was eliciting admissible evidence when questioning multiple witnesses
regarding Sanchez’s threat to Ermanda. The prosecutor properly relied on
Investigator Caramillo’s report stating that Ortiz told Zepeda and
. Palomares that she was present for the conversation. As revealed during
testimony, Zepeda told Investigator Caramillo that Ortiz told her that she
was present for the conversation, and Palomares said nothing to dispel that
assértion. Taking all of this evidence into account, the prosecutor did notl
commit error, because he asked his questions in a good-faith belief that the
evidence elicited would be admissible.

2.  The Prosecutor did not commit error by failing to

caution the witnesses to not reveal the source of
Ortiz’s knowledge concerning Sanchez’s threat

Sanchez next argues that it was misconduct for the prosecutor not to
have cautioned Ortiz, Zepeda, and Palomares against revealing that Ortiz
actually heard of Sanchez’s threat from Ermanda, in the event that Ortiz did
ﬁot witness the interaction. (AOB 315-3 19.') The People again disagree.
While Sanchez did move for a mistrial based on prosecutorial misconduct,

that motion was based on the prosecutor having elicited inadmissible

evidence in bad faith. (74 RT 14846-14847.) Sanchez never brought the
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motion based on the prosecutor’s failure to caution his witnesses; thus he
has forfeited this claim on appeal. Regardiess, this claim fails because the
- prosecutor did not believe that he was eliciting inadmissible evidence and
crafted his queStioﬁs in a way to guard against such a possibility.
a. Sanchez has forfeited his claim that the
prosecutor committed misconduct for failing

to admonish witnesses against revealing the
source of Ortiz’s knowledge

At the time of each of his objections and requests for é mistrial based
on prosecutorial misconduct, Sanchez only made the objection that
pfosecutor committed misconduct becéuse he elicited testimony he did not
have a good faith belief was admissible. (74 RT 14849-14847, 14856-
14857.) Sanchez never objected, nor moved for a mistrial, on the ground |
that the prosecutor should have admonished his witnesses not to state where
Ortiz learned of Sanchez’s threat to Ermanda in the event that the
information was not from Ortiz’s personal knowledge.

To preserve a claim of prosecutorial misconduct for appeal, a criminal
defendant must make a timely 6bjection, make knan the basis of his
objection, and ask the trial court to admonish the jury. (People v. Brown
(2003) 31 Cal.4th 518, 553.) “If the defendant fails to object to the asserted
miscondﬁct and does not request an instruction or admonition to lessen any
possible prejudice, then the asserted objection is thereby waived.” (People _

v. Nguyen (1995) 40 Cal.App.4th 28, 36.)
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Here, Sanchez did not object to the prosecutor’s actions on the ground
that the prosecutor should have warned his witnesses not to testify about the
source of Ortiz’s knowledge. (74 RT 14849-14847, 14856-14857.) The
failure to object on this specific ground denied the prosecutor a full and fair
opportunity to respond to Sanchez’s allegations and argument. It further
denied the court the opportunity to rule on this ground and deliver a proper
and timely admonition to the jury. (People v. Seumanu (2015) 61 Cal.4th
1293, 1328 [“The primary purpose of the requirement that a defendant
object at trial to argument constituting prosecutorial misconduct is to give
the trial court an opportunity, through admonition of the jury, to correct any
error and mitigate any prejudice.”].) Because Sanchez did not object during
trial on the ground he now asserts on appeal, he has forfeited this claim. |

b.  The prosecutor did not coml;lit misconduct
by failing to admonish witnesses against
revealing the source of Ortiz’s knowledge,
because he did not believe he was eliciting

inadmissible evidence and crafted his
" questions to guard against such risk

“It is misconduct for a prosecutor to violate a court ruling by eliciting
or attempting to elicit inadmissible evidence in violation of a court order.”
(People v. Crew (2003) 31 Cal.4th 822, 839.) However, if the prosecutor
asks a question that is likely to elicit a reference to inadmissible evidence,
the question may constitute “misconduct even if the prosecutor did not

intend to elicit such a reference.” (People v. Leonard (2007) 40 Cal.4th
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1370, 1405.) Therefore, “[a] prosecutor has the duty to guard against
statements by his witnesses containing inadmissible evidence. Ifthe
prosecutor believes a witness may give an inadmissible answer during his
examination, he must warn the witness to refrain from making such a
statement,” (People v. Warren (1988) 45 Cal.3d 471, 481-482.)

Initially, it should be noted that the only witness who revealed the
source of Ortiz’s knowledge of the threats was Zepeda, and not also
Palomares as Sanchez mistakenly asserts. (AOB 317; 74 RT 14846.) The
jury had been excused from the courtroom before Palomares guessed at a
likely source of Ortiz’s knowledge upon questioning from the prosecutor.
(74 RT 14852-14854.) Ortiz and Palomares never testified in front of the -
jury that Ermanda told Ortiz about Sanchez threatening ﬁer. (74 RT 14827-
14829, 14834-14836, 14852-14854.)

As shown in detail above, the prosecutor reasonably believed that he
was eliciting admissible evidence when questioning Ortiz, Zepeda, and |
Palomares and did not see the need to caution them. The prosecution’s
duty to admonish witnesses against making inadmissible statements only
applies when the prosecution ;‘believes a witness may give an inadmissible
answer.” (People v. Warren, supra, 45 Cal.3d at 481-482.) Here, the trial
court found that the prosecutor reasonably believed that he was eliciting
admissible evidence. (74 RT 14865.) As shown, this ﬁnding was

supported by the record. (See Arg. XII, part B(1), ante.)
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Further, the prosecutor craftéd his questions in such a way} that no
inadmissible evidence — Ermanda as the source of Ortiz’s knowledge -
would be elicited during testimony. When questioning Ortiz, the
prosecutor asked pointed questions about the contents of the threat (74 RT
14834), and Ortiz’s conversation with Zepeda and Palomares (74 RT
14831). The prosecutor did not elicit potential inadmissible evidence by
asking Ortiz if she had heard of Sénchez’s threats from someone else, and
whb that person was. |

During Zepeda’s testimony the prosecutor asked leading questions
upon permission from the court. (74 RT 14842-14844.) This was to ensure
Zepeda would not testify about inadmissible evidence. The question that
inadve&ently elicited Zepeda’s response that Ortiz heard of Sanchez’s
threat from Ermanda was, “Now, did you talk to [invéstigators] about what
Lola told you that she heard Juan say?” (74 RT 14846.) This Question
could not reasonably be interpreted td elicit evidence regarding the source
of Lola’s knowledge. The question already attributed the source to Sanchez
and required a yes or no answer. |

Finally, during Palomares’s testimony, the prosecutor asked leading
questions, and once the parties realized Ortiz’s prior statements were
- inadmissible hearsay the jury was dismissed. (74 RT 14850-14852. ) The

prosecutor’s precautlons of asking pointed and leading questions was

designed to prevent inadmissible evidence from being inadvertently
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admitted. Although it does not appear that the prosecutor cautioned his
witnessés against revealing the source of Ortiz’s knowledge, he did take
steps to fulfill his duty to prever\lt the presentation of inadmissible evidence
to the jury. (See People v. Warren, supra, 45 Cal.3d at pp. 481-482.)

3. The prosecutor’s conduct did not rise to the level

of misconduct, because Sanchez cannot show he
was denied a fair trial

Even assuming prosecutorial error occurred, reversal is not required
unless Sanchez can show he suffered prejudice. (See People v. Arias
(1996) 13 Cal.4th 92, 161.) Under federal law, Sanchez can prevail if he
shows that he was denied a fair trial, while under state law it is sufficient to
show prejudicial misconduct if the prosecutor acted with “deceptive or
reprehensible methods to attempt to persuade either the court or the jury.”
(Smithey, 20 Cal.4th at p. 960) The defendant must also show a reasonable
likelihood that the jury was improperly influenced by the prosecutor’s
remarks. (People v. Sanders, supra, 11 Cal.4th at p. 526.)

Sanchez cannot show that the prosecutor acted with deceptive or

| feprehensible methods. As shown above, the prosecutor acted in good faith
when questioning witnesses regarding Sanchez’s threat to Ermanda. (See
Arg. XII, part A(1), ante.) The investigation report, conversations with
Investigator Caramillo, and Zepeda’s own testimony established that the
prosecutor acted under the reasonable belief that Ortiz had been present

during the conversation between Sanchez and Ermanda. (74 RT 14845-
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l484§, 14861.) Thus, the prosecutor’s actions were not deceptive or
reprehensible. (Smithey, 20 Cal.4th ai p. 960.)

Further, Sanchez cannot show that he was denied a fair trial or that
there was a reasonable likelihood a juror was improperly influenced by
evidence of Sanchez’s threat to Ermanda. (Smithey, supra, at p. 960;
Sanders, supra, at p. 526.) The coﬁrt struck evidence of Sanchez’s threat as
unreliable, and polled the jury about its understanding of the state of the
evidence. All jurors indicated that they would follow the court’s

: admo-nition and disregard evidence of Sanchez’s threat. (74 RT 14867-
14871.) Also, the evidence was duplicative of evidence already presented
to the jury. Sanchez confessed to killing Ermanda because she owed him
money, and multiple witnesses saw Sanchez arguing with Ermanda in the
days and weeks before her death. Besides a particular tl;reat, evidence of
Sanchez’s threat told the jury what it already knew — Sanchez was mad at
Ermanda because she owed him money. (See Arg. XI, part D, ante.)
Given the evidence of Sanchez’s motive already before the jury and the
jurors’ understanding of their duty to disregard evidence of the threat, it is
not reasonably likely that any juror would have improperly considered

Sanchez’s threat to Ermanda to convict him and sentence him to death.

C. The Purported Error Was Harmless

As explained in great detail in Argument XI, part C, the trial court

thoroughly instructed the jury during testimony and before deliberétions

396



about its duty to disregard the prosecution’s rebuttal evidence. It also |
polled the jury to ensure no one juror was confused about his or her duty
and the state of the evidence. (74 RT 14867-14871.) There is no evidence
}to support a finding that the jury did not do as instructed.

Further, as described in Argument I, part C, ample evidence supported
Sanchez’s guilty verdict and penalty finding. (See People v. Welch (1999)
20 Cal.4th 701, 735 [no prejudice resulted from prosecutor’s comments in
light of th_e.evidence against defendant].) When this evidence is considered
with Oscar’s i&entiﬁcations of Sanchez on the day of the murders and his
trial testimony, it is certain beyond a reasonable doubt that the prosecutor’s
questions about Sanchez’s threat had no effect on the verdict. Thus, the

purported error was harmless under both the state and federal standards.

XIII. THE PROSECUTOR DID NOT COMMIT PREJUDICIAL
MISCONDUCT BY APPEALING TO THE EMOTIONS OF THE
JURY BECAUSE THE PROSECUTOR’S STATEMENTS DID NOT
INVITE THE JURY TO VIEW THE CASE THROUGH THE EYES OF
THE VICTIM

Sanchez contends that the prosecution committed prejudicial
misconduct by appealing to the emotions of the jury when he stated dpring
his guilt phase closing argument that Ermanda died knowing Lorena was
dead, but not knoWing whether Oscar was going to survive. (AOB 323-
326.) The People disagree. Although vigorous, the prosecutor’s argument

was a fair comment on the evidence and did not invite the jury to view the
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case through the victim’s eyes. Regardless, the prosecutor’s comment did
not rise to the le’vel of misconduct because he did not engage in a pattern of
reprehensible conduct designed to persuade the jury based on improper
considerations. |

A. Background
During the guilt phase, at the end of the prosecutor’s closing
argument, the prosecutor said:

And we have a little idea of the order of the shooting, in
part from Evelyn Vanciel, ‘cause what did she say that she
heard. She heard two shots, a pause of four or five seconds and
then the last shot, and that’s where Ermanda got killed, outside
her daughter’s door, watching, most likely, her daughter dying.
[f] She has one other child in the house, and she gets to her
bedroom where that child is and she gets on the phone. The
defendant goes in there and she’s not even able to call the police.
She died not knowing if her youngest was gonna make it, but
knowing her oldest hadn’t.

(76 RT 15201.)

During the next break, Sanchez objected to the prosecutor’s argument.
He argued that the prosecutor had committed misconduct by inflaming the
jury with the thought process of the victim by describing that Ermanda died
without knowing whether Oscar would survive. (76 RT 15203-15204.)

The court denied the motion and found that the proseéutor had not
made a pattérn of appealing to the emotions of the jury, but if a pattern was
later éstablished, then the court would deal with it appropriately. The trial

court then put the proseciitor “on notice of the defense’s objection” and
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stated that “there is a line between what is argument and inflaming. 1’m not
ruling the prosecutor has reached the point of inflammatory argument. 1]
Defense has put hef concern on record, and the court will continue to listen
to the argument and, if there’s a further objection, I'll consider it.” (76 RT
15203-15204.) |

B. The Prosecutor’s Comments Did Not Constitute Error

As explained, “a prosecutor’s behavior violates the federal
Constitution when it consists of a pattern of conduct “so egregious that it
infects the trial with such unfairness as to make the conviction a denial of
due process.” (Smithey, supra, 20 Cal.4th at p. 960.) Under state law,
conduct that does not render a criminal trial fundamentally unfair can still
~ amount to prejudicial misconduct also if it involves “the use of deceptive or
reprehensible methods to attempt to persuade either the court or the jury.”
(Ibid; see Arg. XII, part B, ante.) V“Additionally, when the claim focuses
upon comments made by the prosecutor before the jury, the question is
whether there is a reasonable likelihood that the jury construed or applied
any of the complained-of remarks in an objectionable fashion.” (People v.
Ayala (2000) 23 Cal.4th 225, 283-284.)

Generally, “a prosecutor is given wide latitude during argument. The
argument may be vigorous as long as it amounts to fair comment on the
evidence, which can include reasonable inferences, or deductions to be

drawn therefrom.” (People v. Hill (1998) 17 Cal.4th 800, 819.) Also, this
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Court must view the statements in the context of the afgument as a whole.
(People v. Dennis, supra, 17 Cal.4th at p. 522.)

It is “improper to make arguments to the jury that give it the
impression that ‘emotion may reign over reason,’ and to present ‘irrelevant
information or inflammatory rhetoric that diverts the jury’s attention from
its proper role, or invites an irrational, purely subjective response.” (People
v. Redd (20i0) 48 Cal.4th 691, 742.) Appeals to the sympathy or pa;ssions
of the jury are inappropriate at the guilt phase of a criminal trial. (People v.
Fields (1983) 35 Cal.3d 329, 362.) “It is misconduct for a prosecutor to
appeal to the passions of the jurors by urging them to imagine the suffering
of the victim ....” (People v. Jackson (2009) 45 Cal.4th 662, 691, quoting
Peaple v. Stansbury (1993) 4 Cal.4th 1017, 1057.) An appeal to the Jury to
view the crime through the eyes of the victim is misconduct at the guilt
phase of trial. (/bid.)

This Court reviews claims of prosecutorial misconduct for abuse of
discretion. (People v. Alvarez, supra, 14 Cal.4th at p. 213.)

1. The prosecutor’s statements were not improper

The prosecutor’s comment did not invite the jury to view the crime
through the eyes of the victim, nor did the prosecutor invite the jury to
imagine Ermanda’s suffering. The prosecutor stated as fact that Ermanda

died knowing her daughter had been killed, but not knowing whether Oscar
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would survive. (76 R'l' 15201.) This statement was supported by the
evidence.

Evelyn Vanciel heard two gun shots before hearing an additional
single shot. (62 RT 12768.) Lorena was shot twice (55 RT 11059, 11064-
11070), while Ermanda was shot oﬁcc (52 RT 11088-11089). Forensic
evidence showed that Ermanda was shot outside her daughter’s room and
then walked béck to her own bedroom (55 RT 11179-A, 11190-A-11191-A,
11266-A; 58 RT 11869-11873, 11888, 11919, 11922-11923), followed by
her murderer (61 RT 12375; 64 RT 13204-13205), where Oscar was
sleeping in his mother’s bed (59 RT 11982; 64 RT 13204). Ermanda
collapsed next to her bed and eventually died there. (58 RT 11897-11898,
11901-11902, 11935.)

This evidence supports the prosecutof’s reasonable inference that
Ermanda saw her daughter get shot twice before being shot once herself. It
also supports the prosecutor’s reasonable inference that Ermanda died in a
room where Oscar was left alone with her murderer. This was a fair
statement of the evidence, especially given that the sequence of events.
leading to two deéths was told to the jury through the testimony of several
witnesses contributing both scientific evidence and eyewitness testimony.
Part of the prosecutor’s task was to explain how the various items of
evidence, from various wﬁnesses, showed what had happened on the night

of the murders. While pointing to specific items of evidence, the
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prosecutor told the jury the story of the murders and vigorously argued that
Ermanda witnessed her daughter’s death and died leaving her son in a roorh
.with her murderer. (76\ RT 15157, 15182, 15201.) The prosecutor never
 invited the jury to imagine Ermanda’s suffering; instead the prosecutor
describéd Ermanda’s suffering as shown by the evidence. This constituted
a fair comment on the evidence because it did ndt suggest to the jury that
emotions could refgn over reason. (People v. eredd, supra, 48 Cal.4th at p.
742.) Thus, the prosecutor’s argument was proper.

2. The statements did not rise to the level of
misconduct

Regardless of whether the prosecutdr’-s conduct was improper, it did
not rise to‘ the level of misconduc; under state law because the prosecutor
did not use deceptive or reprehensible methods to persuade the jury.
(Smithey, supra, 20 Cal.4th at p. 960.) As explained, the prosecutor referred
to specific items of evidence when arguing his case to the jury. (See Arg.
XIIl, part A, ante.) The prosecutor stated the events in a factual tone and
ultimately concluded that Ermanda watched her daughter die before dying
herself in a room where her son was left alone with a murderer. (76 RT
15201.) The prosecutor did not invite the jury to imagine what that must
have been like for Ermanda, nor did he mention Ermanda’s subjective
emotions during the ordeal. The prosecution focused on pieces of evidence

presented at trial to describe the sequence of events leading to two deaths.

402



(76 RT 15157, 15182, 15201.) Because the argument was bascd on the
eviden;:e and presented as an argument instead of an invitation to view the
case from the victim’s perspective, the argument did not constitute
deceptive practices forbidden by state law. (Smithey, supra,20 Cal.4th at p.
960.) ~ ‘

The prosecutor’s argument did not constitute misconduct under
federal law either, because there was no pattern of conduct that infected the
trial with such unfairness that Sanchez was denied due process. (Smithey,
supra, 20 Cal.4th at p. 960.) The court explicitly found that there had been
no pattern of conduct designed to appeal to the sympathies of the jury. (74
RT 15203-15204.) Sanchez has not demonstrated that there was in fact
such a pattern; so he has not shown that his right to due process was
violated.

Finally, Sanchez cannot show he was denied due process because
there was no reasonable likelihood that the jury applied the prosecutor’s
statement ‘in an objectionable way. (People v. Ayala, supra, 23 Cal.4th at
PpP. v283-284.) As described; the prosecutor’s étatements were made as part
of a larger narrative that wove together several pieces of evidence to give
the jury a timeline of the murders. (76 RT 15201.) Every factual statement
was supported by a piece of evidence elicited at trial. (52 RT 11088-11089;
11059, 11064-11070; 55 RT 11179-A, 11190-A-11 191-A, 11266-A; 58 RT

11869-11873, 11888, 11897-11898, 11901-11902, 11919, 11922-11923,
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11935; 59 RT 11982; 61 RT 12375; 62 RT 12768; 64 RT 13204-13205.)
With that evidence, the prosecutor con¢luded that Ermanda witnessed
Lorena being shot and then died leaving Oscar alone with her murderer.
(See Arg. XII, part B(1), ante.) This was presented as an inference from
the evidence and not told through any particular point of view.

The jury would not reasonably view the case from Ermanda’s
perspective, given the substance of the prosecutor’s argument aqd reliance
on spebiﬁc pieces of evidence. There is nothing in the record tb suggest
that the jury used the prosecutor’s comment in an objectionable fashion.
(People v. Ayala, supra, 23 Cal.4th at pp. 283-284.) Accordingly, the
prosecutor’s statement did not constitute misconduct; and Sanchez was not
denied a fair trial.

C. The Purported Error Was Harmless

. Assuming the prosecutor committed misconduct, Sanchez’s claim
fails because he cannot demoﬁstrate prejudice under the state or federal
standard. (People v. Wallace (2008) 44 Cal.4th 1032, 1071 [“‘conviction
will not be reversed for prosecutorial misconduct’ that violates state law ...
‘unless it is»,reasonably probable that a result more favorable to the
defendant would have been reached without the misconduct’]; People v.
Williams (2013) 58 Cal.4th 197, 274 [no “relief for prosecutorial
misconduct under federal law” unless the defendant shows ““the challenged

conduct was not harmless beyond a reasonable doubt’”].)
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Here, the prosccutor’s bricf comment did not undermine the outcome
of the trial and was harmless beyond a reasonable doubt because the
evidence against Sanchez‘was strong and the evidence supporting his
claimed defense was weak. (See Arg. I, part C(2), ante.) In addition to the
sfrong evidence described in Argument I, part C(2) and Sanchez’s
confession, Oscar’s consistent identifications of Sanchez on the day of the
murders and during his testimony support Sanchez’s guilt by placing him at
the scene of the crime when the murders occurred. (13CT 3514; 64 RT
13203-13208, 13220-13223, 13235.) Further, thére is no indication in the
record “‘the jury understood or applied the complained-of comments in an
improper or erroneous manner;”’ (People v. Brown (2003) 31 Cal.4th 518,
553.) Finaﬂly, the court instructed the jury it could not allow “sentiment,
conjecture, sympathy, passion, prejudice, public opinion or public feeling”
| to influence its decision (75 RT 15054-15055) and that the attorneys’
closfng arguments were not evidence (75 RT 15056). This Court presumes
that the jurors understood and followed the court’s instructions. (People v.
Myles (2012) 53 Cal.4th 1181, 1212.) Thus, the aileged error was

harmless.

XIV.SUBSTANTIAL EVIDENCE SUPPORTS SANCHEZ’S BATTERY
AGAINST TAMMY LUCIO AS AN AGGRAVATING FACTOR

Sanchez contends that there was insufficient evidence to support his

battery against his stepdaughter, Tammy Lucio, as a penalty factor under
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Penal Code section 190.3. (AOB 327-331.) The People disagree. 'I'he trial
court properly admitted evidence of Sanchez’s battery against Tammy
because there was substantial evidence that Sanchez struck Tammy on the
head to discipline her.

A. Background

Before Tammy testified for the prosecuﬁon during the penalty phase,
defense counsel moved to exclude evidence of an assault or battery against
her by Sanchez. (77 RT 15441.) Defense counsel argued that Tammy
would not festify Sanchez hit her on the head, but instead say that he tapped
her on the head to get her attention. (77 RT 15442.) The prosecution
replied that Tammy initially reported that Sanchez hit her, and it was not |
until later that she minimized his conduct and said that he tapped her. The
trial court ruled that even though Tammy might not corroborate evidence of
the battery, the evidence was admissible be¢ause the trier of fact would
determine whether a battery had actually occurred. (77 RT 15443-15444.)

Durihg testimony, Tammy stated that when Sanchez disciplined her
he would yell at her, and when he was upset would tap her on her head “to
knock some sense in[to] her.” (77 RT 155 13-15515.) Tammy claimed
Sanchez never hit her, but would tap her on the head “very gently.” (77 RT
15506, 15513-15514.) However, she acknowledged that she may ﬁavc
- responded “Hm-hmm” when asked by the prosecution’s investigator

whether Sanchez disciplined her by striking a blow, but she did not mean
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that he hit her hard, or cven that he Ihad hit her before. (77 RT 15514-

15515.)
The jury was instructed in pertinent part:

Evidence has been introduced for the purpose of showing
that the defendant has committed the following criminal acts:
striking Tammy Lucio in the head, a violation of Penal Code
section 242, Battery; .... Before a juror may consider any
criminal act as an aggravating circumstance in this case, a juror
must first be satisfied beyond a reasonable doubt that the
defendant did in fact commit the criminal act. A juror may not
consider any evidence of any other criminal act as an
aggravating circumstance, under “Factor B”.

(CALJIC No. 8.87; 11 CT 2855.)
The jury was also instructed:

Every person who willfully uses any force or violence
upon the person of another is guilty of the crime of battery in
violation of Penal Code section 242. [{] in order to prove this
crime, each of the following elements must be proved: [{] 1. A

person used force or violence upon the person of another; and
[9] 2. The use was willful.

(CALJIC No. 16.140; 11 CT 2857.) .

~ B. Substantial Evidence Supported the Admission of
Sanchez’s Battery Against Tammy

During the penalty phase, Penal Code section 190.3, factor (b) allows
the trier of fact to consider evidence of “[t]he presence or absence of
criminal activity by the defendant which involved the use or attempted use _
of force or violence or the express or implied threat to use force or
viole‘nce.* Sanchez brings two claims related to the admission of evidence

regarding a battery he committed on his stepdaughter. First, Sanchez
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argues that the court should not have admitted the evidence at all. Second,
Sanchez argues that the court should never have allowed the issue to go to
the jury. (AOB 327.) The People disagree on both points.

1. The trial court properly admitted evidence of
Sanchez’s battery on Tammy

The court held a preliminary inquiry abbut the alleged battery on
Tammy. (77 RT 15441-15444.) During this inquiry, the prosécution did
not bear the burden of establishing beyond a reasonablé doubt that Sanchez
committed a violent crime. (People v. Rodriguez (2014) 58 Cal.4th 587,
636, citing People v. Ochoa (1998) 19 Cal.4th 353, 449.) It is within the
trial court’s discretion to accept “evidence that would allow a rational trier
of fact to make a determination beyond a reasonable doubt as to [such]
criminal activity.” (People v. Ochoa, supra, 19 Cal.4th at p. 449, |quoting
People v. Clair (1992) 2 Cal.4th 629, 676.) The preliminary inquiry need
not amount to evidentiary hearing and may instead be based on an offer of
proof. (People v. Jones (2011) 51 Cal. 4th 346, 380; People v. Young
(2005) 34 Cal.4th 1149, 1209; People v. Hart (1999) 20 Cal.4th 546, 649.)

Here, the prosecution presented an offer of proof that Tammy had
reported that Sanchez hit her. Later, Tammy recanted her stétements to
minimize Sanchez’s culpability. (77 RT 15443.) Defense counsel believed
Tammy would not testify that Sanchez hit her, but would claim instead that

he had tapped her to get her attention. (77 RT 15442.) Given the offer of
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prool, it was within the court’s discrction to alldw evidence of Sanchez's
battery to be presented to the jury.

Tammy made statements to the prosecution’s investigators that
Sanchez had hit her. (77 RT 15443, 15514-15514.) A reasonable juror
could have credited that statement to determine beyond a reasonable doubt
that Sanchez had willfully used violence against Tammy. (Penal Code,

§ 242; CALJIC No. 16.140.) The defense attorney’s claim that Tammy
would not testify consistent with the proffer (77 RT 15442) does not change
the prosecution’s evidence supporting the finding that a battery had
occurred. Defense counsel’s assertion merely presented a question of |
credibility that was properly left to the trier of fact. Thus, it was within the
court’s discretion to allow Tammy’s statement to be presented to the jury
because that statement consisted of sufficient evidlence from which a
rational trier of fact could find beyond a reasonable doubt that Sanchez
committed a battery. (People v. Ochoa, supra, 19 Cal.4th at p. 449.)

2.  The court properly allowed the jury to determine
whether Sanchez committed a battery.

“In determining whether to admit challenged other-crimes evidence,
the trial court considers whether the prosecution has adduced substantial
evidence to prove each element of the other crimé activity.” (People v.
Edwards (2013) 57 Cal. 4th 658, 753, citing People v. Griffin (2004) 33

Cal.4th 536, 584.) The standard is the same as the standard to be met at the
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preliminary inquiry stagé; however, the facts considered are those adduced
during testimony instead of those made in the proffer. Thus, the
prosecution must have adduced substantial evidence of vio]ent‘criminal
activity that would allow a rational trier of fact to find the existence of such
activity beyond a reasonable doubt. (/bid.) “[A] trial court’s decision to
admit ‘other crimes’ evidence at the-per{alty phase is reviewed foi' abuse of
discretion, and no abuse of discretion will be foimd, where, in fact, the
evidence in question was legally sufficient.” (People v. Boyer (2006) 38
Cal.4th 412, 477, fn. 51.)

Penal Code section 242 defines a “battery” as “any willful and
unlawful use of force or violence upon the person of another.” “‘Any
harmful or offensive touching constitutes an unlawful use of force or
violence’ under this étatute. It has long been established that ‘the least
touching’ rﬁay constitute battery.” (People v. Shockley (2013) 38 Cal.4th
400, 404-405.) Put another way, force against the person is sufficient; it
need noi be violent or cruel; in fact, it need not }cause bodily harm or pain.
(Ibid.) 4Therefore, “[o]nly a slight unprivileged touching is needed to
satisfy the forée requirement of a cﬁminal battery.” (People v. Ausbie
(2004) 123 Cal.Ap;;.4th 855, 860, fn. 2, disapproved on other grounds in
People v. Santana (2013) 56 Cal.4th 999, 1011, fn. 6.)

Tammy denied that Sanchez had hit her. (77 RT 15506, 15513-

15514.) However, Tammy acknowledged that she had previously admitted
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saying Sanchez had hit her. (77 RT 15514-15515.) Tammy testified that
when Sanchez disciplined her, he would yell at hér, and when he was upset
he would “knock some sense in[to] her.” (77 RT 15513-15515.) Although -
Tammy tried to minimize Sanéhez’s culpability by claiming that she never
meant that Sanchez hit her hard (77 RT 15514-15515), the truth between
her inconsistent statements was a credibility determination for the jury. |
The brosecution presented evidence that Sanchez would strike his 16-year-
old stepdaughter on the head when he disciplined her. Her prior statement |
was sufficient to sustain a conviction for battery, and so was sufficient
under Penal Code section 190.3, factor (b). (§ 242; See People v. Shockley,
supra, 58 Cal.4th at pp. 404-405.)

C. The Purported Error Was Harmless

Even if evidence of Sanchez’s battery on Tammy should have been
excluded, the jury would have still sentenced Sanchez to death. ““State law
- error occurring during the penalty phase will be considered prejudicial
when there is a reasonable possibility such an error affected a verdict.
[Citétions.] Our state reasonable possibility standard is the same, in
substance and effect, as the harmless beyond a reasonable doubt standard of
[Chapman v. California, supra, 386 U.S. at p. 24].” (People v. Nelson
(2011) 51 C‘al.4th 198, 218-219, fn. 15, italics in original.)

In addition to Sanchez’s special circumstance murders of Ermanda

and Lorena, under factor (b), the prosecution presented evidence of
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multiple instances of Sanchez’s violent criminal activity. In one instance,
Sanchez hit his wife, Mary, sending her to the hospital. (77VRT 15519-
15520.) On another instance while visiting their home, Sanchez’s sister,
Marthai, saw Sanchez hit Mary two or three times. (78 RT 15586-15587.)
Another time, Martha saw Sanchez hit Mary with a closed fist to her face.
(78 RT 15587, 15589.) And on yét another occasion, Martha saw Mary
with bruises on her face. Sanchez told her, “it was his business and you
guys weren’t to be involved.” (78 RT 15589.) Further, Sanchez was
known to have a bad temper and the police were called on multiple
occasions to his house when he would fight with Mary. (77 RT 15508.)
Finally, Sanchez also threatened to throw a chair at Solomon Bravo after he
and Sanchez got into an argument about Sanchez being fired from a job.
(78 RT 15575-15576.) Evidence of Sanchez’s battery of Tammy was not
nearly as violent as Sanchez’s other violent activities, including his assault
on his wife that‘resulted in her hospitalization.

The prosecution did not specifically mention Sanchez’s battery on
Tammy in his argument to the jury. The prosecutor referenced Sanchez’s
prior violent conduct by stating, “We have prior criminal activity, the
activity of violence or implied violence or force.‘ If it’s present, that’s
aggravating. Ifit’s absent, that’s mitigating.” (79 RT 15881.) This
squarely put the determination in the hands of the jury whether Sanchez’s

hitting of Tammy on her head was a battery. It further left the weight td
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assign it, to the jury as well. The prosecutor spent most of his time talking -
about the circumstances of the crime (79 RT 15874-15881), and then
mentioned Sanchez’s domestié violence against Mary (79 RT 15884-
15885) when urging the jury to sentence Sanchez to death. The prosecutor
did not rely on the battery when he argued that the jury should sentence
Sanchez to death.

The evidence of the Sanchéz’s battery on Tammy was minor in
comparison to the ““[m]uch more direct and graphic evidence of
[Sanchez’s] violent conduct [that] was before the jury.”” (People v. Lewis
(2008) 43 Cal.4th 415, 528.) The jury was permitted to consider the
circumstances of the current crimes (factors (a) and (b)) in determining
penalty. (Pen. Code, § 190.3.) Sanchez raped and sodomized a 16-year-old
girl during a home invasion, before he brutally shot and killed her and her
mother. “The cold-blooded, cruel,' and senseless murder{]” of Ermandé and
Lorena “sealed [Sanchez’s] fate.” (People v. McKinnon (2011) 52 Cal.4th
610, 684.)

To rebut the overwhelming aggravating evidence, Sanchez offered
weak mitigating evidence. Sanchez’s character witnesses included his wife,
stepchildren, nieces, grandson, and son. Each explained that Sanchez was
like a father figure to his stepchildren and relatives. (77 RT 15510; 78 RT
15606, 15626, 15637, 15645-15646, 15668, 15672, 15675.) Sanchez’s‘

nieces testified that Sanchez always told them to stay in school, and that he
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would usually givé them ice cream when he came to visit. (78 RT 15668,
15670-15671, 15673, 15675.) Sanchez’s stepdaughter testified that
Sanchez taught her how to l:espect-herself, and that he did not like it when
certain boys would come to the house to see her. (77 RT 15510-15512.)
The character evidence was not persuasive, particularly in light of the fact
that he repeatedly abused his wife, and that he sexually assaulted 16-year-
old Lorena when he killed her, failing to give either of them the same
consideration he gave his teenage stepdaughter and nieces.

Evidence of Sanchez’s below average intelligence was not persuasive.
Dr. La Calle, a psychiatrist, testified that Sanchez had an IQ of 84, which
was consistent with a person who could perform manual labor but had a
low ability to understand abstract concepts. (‘79 RT 15783-'15784.) Dr.La
Calle’s diagnoses did little to diminish Sanchez’s culpability. Dr. La Calle
testified that Sanchez had a “short fusé,” but did not become violent. (79
RT 15787, 15790.) Dr. La Calle based his opinion on intérviews with
Sanchez that involved written tests, some of which were impossible to
administer given Sanchez’s language skills. (79 RT 15785.) The weight of
Dr. La Calle’s expert opinions was diminished by his limited interactions
with Sanchez. (See 79 RT 15783, 15785, 18504-18505.)

Under these circumstances, there is no reasonable doubt that Sanchez
would have received the same penalty verdict even if the jury had not heard

or considered the evidence of Sanchez’s battery on Tammy. The jury found
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beyond a reasonable doubt Sanchez committed the premeditated and
deliberate murder of Ermanda. The jury also found him guilty of
murdering Lorena after he sexually assaul.ted her. The jury heard about
‘Sanchez’s violent nature towards his wife and his reputation for having a
bad temper. There is no reasonable doubt that any juror would have voted
against a death verdict but for the evidence of Sanchez’s battery of Tammy.
“*[1]t would require capricious speculation for [this Court] to conclude’ that
any errof in admitting ... [evidence] under factor (b) ‘affected the penalty
verdict.”” (People v. Valdez (2012) 55 Cal.4th 82, 172, citations omitted.)
As a result, any error in regards to the challenged battery evidence was
harmless beyond a reasonable doubt and this Court should uphold the

judgment of death.

XV. THERE WAS NO CUMULATIVE PREJUDICE FROM GUILT
PHASE AND PENALTY PHASE ERRORS WARRANTING
REVERSAL '

Sanchez contends that the cumulative effect of the alleged errors in
the guilt phase and penalty phase warrants reversal of his convictions.
(AOB 332-334.) This claim is withoutv merit. Whether considered
individually or for their cumulative effect, there is no “reasonable
probability” that any alleged errors affected the outcome of the triél, or that
the jury would have reached a different result absent the errors. (People v.

Jones (2003) 30 Cal.4th 1084, 1117; see People v. Watson (2008) 43
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Cal.4th 652, 704 |rejecting cumulative error).) In a close case, the‘
cumulative effect of multiple errors may constitute reversible error. (See
People v. Cunningham (2001) 25 Cal.4th 926, 1009; People v. Bunyard
(1988) 45 Cal.3d 1189, 1236.) The “litmus test” is_whether a defendant
received due process and a fair trial. (People v. Krbnemyer (1987) 189

Cal.App.3d 314, 319.) Even a capital defendant is entitled only to a fair
trial, not a perfect one. (People v. Stewart (2004) 33 Cal.4th 425, 52 1-522.)
Sanchez cannot show that reversal is warranted even if multiple eITors were
committed.

First, as demonstrated above, this was not a close case. There was
overwhelming evidence that Sanchéz murdered both Ermanda and Lorena.
(See Arg. I.C, ante.) Because the case was not close, it was not reasonably
probable ti1at Sanchez would have obtained a more favorable result even if |
no alleged error had occurred. (See Péople v. Bunyard, supra, 45 Cal.4th at
pp. 1236-1237.)

Second, to the extent that there were any errors in this case, they were
not substantial. As discussed in Arguments I throhgh VI, any error
resulting from Oscar’s testimony was harmiess because ample evidence
outside of Oscar’s testimony and prior statements existed to support
Sanchez’s verdicts and punishment. Further, as explained in Arguments
VII and IX, any error resulting from the admission of Sanchez’s confession

or statements he made as part of his confession were harmless because
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ample evidence outside of the confession was presented Lo convict Sanchez
of the murders. Also, as explained in Arguments XIII and IX, any error
reselting from admission of evidence about Sanchez’s affair with Hector
was harmless because the court’s repeated instructions ensured the jury
would not use such evidence in a prejudicial manner. Finally, as discussed
in Arguments XI and XII, any error resulting from the admission of motive
evidence, later found to have lacked foundation, was not prejudicial
because the court repeatedly instructed the jury to disregard that evidence to
ensure the jury would fairly decide Sanchez’s case.

As discussed thoroughly in Argument I, part C, the prosecution
presented evidence showing that Sanchez fought with Ermanda on multiple
occasions, including four hours before he murdered her and Lorena.
Sanchez owned both a knife similar to the one used to cut Lorena’s bra and
a gun similar to the one used to murder the victims. Sanchez possessed
both weapons before the murders; however, neither of them were in his
posse.ssion after. Further, Sanchez was seen in Porterville close in time and
area to the murders. In light of the overwhelming evidence, the court’s
instructions, and defense counsel’s arguments, any possible errors would
not have aggregated to result in cumulative error. (See People v. Bunyard,
supra 45 Cal.3d at p. 1236 [because errors at trial were not substantial, the

cumulative impact of those errors did not prejudice the defendant).)

417




Third, because the alleged errors were separate and distinct from one
another, their cumulative effect would not have resulted in an unfair trial.
(See People v. Loy (2011) 52 Cal.4th 46, 77 [no cumulative prejudice When
two evidentiary errors found by reviewing court were “directed primarily at
different trial issues™]; PeopZe v. Moore (201 1) 51 Cal.4th 386, 417-418 [no
cumulative prejudice from three errors found or assumed by reviewing
court because they “related to distinct procedural or evidentiary issues not
closely related to one another™].)

'Iﬂ sum, there were no errors in this case, and any that did occur were
clearly harmiess and were not closely related. Even if other errors
occurred, they were not prejudicial and thus could not have combined to
render Sanchez’s trial fundamehtally unfair. Accordingly, even if there
were multiple errors at trial, there would be no cumulative prejudice to

warrant reversal, and Sanchez’s claim of cumulative error must be rejected.

XVI. CALIFORNIA’S DEATH PENALTY STATUTE IS CONSTITUTIONAL

Sanchez raises an array 6f familiar arguments challenging the
constitutionality of California’s death-penalty statute and the jury
instructions implementing it. V(AOB 335-349.) As Sanchez acknowledges,
all of these claims have been rejected by this Court in prior caSes. (AOB |
335.) Sanchez presents no compelling reason for this Court to reconsider

any of its previous holdings. In asking this Court to reconsider those
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- decisions, Sanchez states that he wishes (o preserve them for federal habeas
review. (AOB 335.) The People address Sanchez’s claims only briefly.
A. California’s Death Penalty Statute Sufficiently

Narrows the Class of Murders to Which It Applies and
Is Thus Constitutional

Sanchez contends that California’s capital sentencing scheme is
unconstitutional because it does not meaningfully narrow the class of
murders eligible for the death penalty under Furman v. Georgia (1972) 408
U.S. 238, 313. (AOB 335-336.) Specifically he contends that the number
of special circumstance under which the death penalty can be applied
makes it unconstitutional. Sanchez is incorrect.

_ The California Supreme Court has consistently rejected this
contention. (See, €.g., People v. Linton (20i 3) 56 Cal.4th ‘1 146, 1214
[§ 190.2 is not impermissibly overbroad in violation of the Fiﬁh,’ Sixth,
Eighth, and Fourteenth Amendments of the United States Constitution];
accord People v. Nelson (2011) 51 Cal.4th 198, 225; People v. Williams
(2010) 49 Cal.4th 405, 469.)

Sanchez offers no unique fact or legal argument supporting his
request that this Court revisit the issue. This C_ourt si)ould, therefore,

decline to do so.
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B. Factor (a) Appropriately Allows the Jury to Consider
- Circumstances of the Crime

Sanchez contends that factor (a), which allows jurors to consider the
circumstances of the crime in determining penalty, permits them “to assess |
death upon no basis other than that the particular set of cirpumstances
surrounding the instant murder were sufﬁcient,‘ by themselveé and without
some narrowing principle, to warrant the imposition of death;” and that it
therefore violates the Fifth, Sixth, Eighth, and Fourteenth Amendments to
the United States Constitution. (AOB 336-337.) |

This Court has repeatedly rejected this claim finding that “factor (a) is
not impermissibly overbroad facfally or as applied.” (People v. Robinson
(2005) 37 Cal.4th 592, 655, and cases cited therein.) Factor (a) correctly
allows the jury to consider the “circumstances of the crime.” (People v.
Thomas (2011) 51 Cal.4th 449, 506; People v. Nelson (2011) 51 Cal.4th
198, 225; People v. D’Arcy (2010) 48 Cal.4th 257, 308.)

Sanchez presents no compelling reason for this Court to reconsider
its prior decisions rejecting this claim.

C. California’s Death Penalty Scheme and Corresponding
Instructions Set Forth the Appropriate Burden of Proof

Sanchez contends California’s death penalty scheme and
accompanying penalty-phase instructions fail to set forth the appropriate
burden of proof. (AOB 338-346.) He argues that: (1) the jury was not

instructed that it had to find that the aggravating factors outweighed any
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mitigating factors beyond a rcasonablc doubt (AOB 338); (2) the jury was
not instructed that the prosecution had the burden of persuasion.regarding
any factor in aggravation, whether aggravating factors outweighed

mitigating factors, and the appropriateness of the death penalty, or, in the

alternative, that neither party had the burden of proof (AOB 340-341); (3) .

the jury was not instructed that it had to unanimously find aggravating
factors true beyond a reasonable doubt (AOB 338-339); (4) the instructions
were impermissibly broad or vague in dirécting jurors to determine whether
the aggravating factors were “so substantial” in comparison to the
mitigating factors (AOB 344-345); (5) the jury was not instructed that the
central determination is whether death is the appropriate punishment (AOB
344-345); and (6) the jury was not instructed regarding the presumption of
life (AOB 345-346).

1.  Aggravating factors outweigh mitigating factors

This Court has found that “the greater weight of aggravating
circumstances relative to mitigating circumstances ... are not subject to a
burden-of-proof qualiﬁcatiron.‘” (People v. Elliot (2005) 37 Cal.4th 453,
487-488, and cases cited therein.) This Court has further found that
““‘[n]othing in the United States Supreme Court’s recent decisions
interpreting the Sixth Amendment’s jury trial guarantee (e.g., Cunningham
v. California (2007) 549 U.S. 270 []; Ring v. Arizona (2002) 536 U.S. 584

[1; Apprendi v. New Jersey (2000) 530 U.S. 466{]) compels a different

421

TN A



answer to th[is] question[ 1. (People v. Thomas, supra, 51 Cul.4th at p.
506; People v. Lee, supra, 51 Cal.4th at pp. 651-652.)

2.  Burden of proof or no burden of proof

This Court has found that “[t]he death penalty law is not
unconstitutional for failing to impose a burden of proof—whether beyond a
reasonable doubt or by a preponde;ance of the evidence—as to the
existence of aggravating circumstances, the greater weight of aggravating
circumstances over mitigating circumstances, or the appropriateness of a
death sentence.” (People v. Thornton (2007) 41 Cal.4th.391, 469; People v.
Gonzales (2012) 54 Cal.4th 1234, 1298; People v. Howard (2610) 51
Cal.4th 15, 39; Pepple v. Elliot, supra, 37 Cal.4th at p. 488; People v.
Lomax (2010) 49 Cal.4th 530, 594-595.) The death penalty law and
instructions are also not defective “for failing‘to inform the jury that there
was no burden of p_roof.” (People v. Gonzales, supra, at p. 1298; People v.
Lomax, supra, at p. 595.)

3. Unanimity of aggravating factors

This Court has found that section 190.3 is not unconstitutional “for
failing to require unanimity as to the applicable aggravating factors.”
(People v. Elliot, supra, 37 Cal.4th at pp. 487-488.) This Court has further
held that ““[n]othing in the United States Supreme Court’s recent decisions
interpreting the Sixth Amendment’.s jury trial guarantee (e.g., Cunningham

v. California (2007) 549 U.S. 270 []; Ring v. Arizona (2002) 536 U.S. 584

422



[); Apprendiv. New Jersey (2000) 530 U.S. 466[]) compels a different
answer to th[is] question[ ].”” (People v. Thomas, supra, 51 Cal.4th at p.
506; People v. Lee, supra, 51 Cal.4th at pp. 651-652.)

4. The “so substantial” standard

This Court has found that “[t]he instructions were not impermissibly
broad or vague in directing jurors to determine whether the aggravating
factors were ‘so substantial in corﬂparison with the mitigating factors that it
warrants death instead of life without parole.”” (People v. Valdez (2012) 55
Cal.4th 82, 180, citing People v. Carter (2003) 30 Cal.4th 1166, 1226;
People v. Gonzales, supra, 54 Cal.4th at pp. 1298-1299; People v. Lomax,
supra, 49 Cal.4th at p. 595.)

5. Central determination whether death is the
appropriate penalty

This Court has found that CALJIC No. 8.88 does not improperly fail
to inform the jury that the central determination is whether death is the
appropriate punishment. The instruction properly explains to the jury that it
may return a death‘verdict only if the aggravating circumstances are so
substantial in comparison to the mitigating circumstances that it warrants
death. (People v. McDowell (2012) 54 Cal.4th 395, 444; People v.

Gonzales, supra, 54 Cal.4th at p. 1299; People v. Mendoza (2007) 42

Cal.4th 686, 707.)
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6. Presumpﬁon of life
| This Court has found that a trial court is not “required to instruct on a
‘presumption of life.”” (People v. Gonzales, supra, 54 Cal.4th at p. 1299;
People v. Howard, supra, 51 Cal.4th at p. 39; People v. Lomarx, supra, 49
Cal.4th at pp. 594;595.)
Sanchez presents no compelling reason for this Court to reconsider its

prior decisions rejecting these claims.

D.  The Jury Instructions Regarding Mitigating and
Aggravating Factors Were Constitutional

- Sanchez contends the penalty phase jury instructions regarding
mitigating énd aggravating factors violated his constitutional rights. (AOB
347-348.) He argues that the trial court failed to delete inapplicable
sentencing factors. This Court has found that “[t]he trial court is not
required to delete inapplicable sentencing factors from CALJIC No. 8.85.”
(People v. McDowell, supra, 54 Cal.4th at p. 444; People v. Stitely (2005)
35 Cal.4th 514, 574.) “[T]he full list of factors may be put before the jury
as a framework for the penalty determination.” (People v. Davis (2009) 46
Cal.4th 539, 624.) |

Sanchez presents no compelling reason for this Court to reconsider its

prior decisions rejecting this claim.
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E. The United States Constitution Does Not Require Inter-
casc Proportionality Review of Death Sentences

Sanchez contends that California’s death penalty scheme violates the
United States Constitution because it does not reqﬁire “inter-case
proportionality review” of sentences. (AOB 348.)

This Court has repeatedly rejected the claim that the United States
Constitution requires inter-case proportionality review of death sentences.
(People v. Valdez, supra, 55 Cal.4th at p. 180; People v. Fosfer, supra, 50
Cal.4th at p. 1368; People v. Prieto (2003) 30 Cal.4th 226, 276.)

Sanchez presents no compelling reason for this Court to reconsider
its prior decisions rejecting this claim.

F.  California’s Death Penalty Law Does Not Deny Capital
Defendants Equal Protection under the Law

Sanchez contends that Califpmia’s death penalty scheme violates the
Equal Protection Clause because it denies procedural safeguards to capital
defendants that are afforded to noncapital defendanté. His claims that
unlike noncapital cases, the death penalty scheme is unconstitutional
because there is no standard of proof in the penalty phase, no requirement
of juror uqanimity on the aggravating factors, and no reqﬁirement that the
jury justify the death sentence with written findings. (AOB 348-349.)

As this Court has stated, “The death penalty law does not violate
equal protection by denying capital defendants certain procedural

safeguards that are afforded to noncapital defendants because the two
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categories of defendants are not similarly situated.” (People v. Lee, supra,
51 Cal.4th at p. 653.) In other words,
The availability of certain procedural protections in
noncapital sentencing—such as a burden of proof, written
findings, jury unanimity and disparate sentence review—when
those same protections are unavailable in capital sentencing,

does not signify that California’s death penalty statute violates
Fourteenth Amendment equal protection principles.

(People v. Thomas, supra, 51 Cal.4th at p. 507.)
Sanchez presents no compelling reason for this Court to reconsider its
prior decisions rejecting this claim.

G. Application of the Death Penalty Does Not Vlolate
International Norms

Sanchez claims his sentence violates international law. (AOB 349.)
This Court has repeatedly held that international law does not prohibit a
death sentence rendered in accordance with state and federal constitutional
and stétutory requirements. (People v. Lewis, supra, 43 Cal.4th at p. 539;
People v. Perry (2006) 38 Cal.4th 302, 322; People v. Boyer (2006) 38 |

Cal.4th 412, 489-490.) Because Sanchez has failed to show that either state

- or federal law was violated, this Court need not consider his claim of

international law violations. (People v. Hoyos (2007) 41 Cal.4th872, 925;
People v. Hillhouse (2002) 27 Cal.4th 469, 511.)

Moreover, Sanchez fails to demonstrate standing to invoke the
jurisdiction of international law in this proceeding because the principles of

international law apply to disputes between sovereign governments, not
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individuals., (See Hanoch Tel-Orenv. Libyan Arab Republic (D.D.C. 1981)
517 F.Supp. 542, 545-547.) Sanchez does not have standing to raise claims
that his conviction and sentence resulted from violations of international
treaties. Article VI, section 2, of the United States Constitution provides, in
pertinent part, that the Consfitution, the laws of the United States, and all .
treaties rnade- under the aﬁthority of the United States are the supreme law
of the land. Und;:r general principles of international law, individuals have
no standing to challenge violation of intematibnal treaties in absence of a
protest by the sovereign involved. (Matta-Ballesteros v. Henman (7th Cir.
1990) 896 F.2d 255, 259; United States ex rel. Lujan v. Gengler (2d Cir.
1975) 510 F.2d 62, 67.) |

International law does not compel the elimination of capital
punishment in California. (People v. Snow (2003) 30 Cal.4th 43, 127;
People v. Hillhouse, supra, 27 Cal.4th at p. 511; People v. Jenkins (2000)
22 Cal.4th 900, 1055; People v. Ghent (1987) 43 Cal.3d 739, 778-779.) In
Ghent, this Court held that intematiqnal authorities did not compel
elimination of the death penalty and do not have any effect upon domestic
law unless they are either self-executing or implemented by Congress.
(Ghent, at p. 779; Hillhouse, at p. 511.)

Tﬁis Court is not a substitute for’intemational tribunals and, in any
event, American federal courts carry the ultimate authority and

responsibility for interpreting and applying the American Constitution to

427






constitutional issues raised by federal and state statutory or judicial law. |
Finally, this Court’s earlier deéisions preclude relief.
CONCLUSION
For all of the foregoing reasons, the People respectfully requests this

Court affirm Sanchez’s judgment and sentence.
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