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SUPREME COURT OF THE STATE OF CALIFORNIA

THE PEOPLE OF THE STATE OF CALIFORNIA,

California Supreme
Plaintiff and Respondent, Court No. S091915

VS.

Los Angeles County
DANIEL NUNEZ and WILLIAM TUPUA Superior Court No.
SATELE NA039358
Defendants and Appellants.

APPELLANT WILLIAM TUPUA SATELE’S OPENING BRIEF

INTRODUCTION
On October 29, 1998, Edward Robinson, and his girlfriend, Renesha Fuller
were killed in a “drive-by” shooting outside Robinson’s residence in Harbor City.

Both victims were African-Americans. Ernie Vasquez, a former member of the

4rbor City Gang, a local Hispanic gang, had been smoking drugs and cruising
the area with his girlfriend and heard, but did not see, the shooting. Vasquez
stopped to render aid but fled the scene just before the police arrived.

About two months later, while Vasquez was in custody for car theft and
outstanding warrants, the police told Vasquez there was a $50,000 réward for
information about the Fuller-Robinson killings. Vasquez told police that about a
month earlier he had been in Los Angeles County’s main jail and had met
appellant, who was a member of the West Side Wilmas, a Hispanic gang from a
turf adjacent to Harbor City. Vasquez told the police that appellant admitted to
him that he had been involved in the killings of Robinson and Fuller.

Shortly thereafter, Vasquez was transferred to the Lynwood jail where he
happened to meet Daniel Nunez, another member of the West Side Wilmas.
Vasquez told police that Nunez had also admitted killing Robinson and Fuller.



Vasquez then testified at trial that both men had confessed to him.

The prosecution was not able to prove who the actual shooter was, although
the evidence suggested a single shooter. Nonetheless, the jury returned verdicts
indicating that both defendants had personally used the one weapon employed in
the murder.

This inconsistent verdict was the product of a combination of errors in
instructions, verdict forms, and arguments of the prosecutor that led the jury to
conclude it was unnecessary to determine the intent of the non-shooting aider and
abettor, in spite of the fact that intent was crucial in assessing the aider and
abettor’s culpability.  This error, in combination with the extraordinary
improbability of Vasquez’s jailhouse “snitch” testimony, the paucity of other
evidence, numerous improper rulings by the trial court, and other errors, led to an
irrational result and the unconstitutional imposition of death verdict appellant.

The judgment must be reversed.

STATEMENT OF THE CASE

An information filed on July 7, 1999, charged appellant and his co-
defendant and co-appellant, Daniel Nunez, with two counts of willful, deliberate,
and premeditated murder (Counts 1 and 2) in violation of Penal Code section
187(a) !. The information further alleged that both appellants personally used a
firearm causing great bodily injury and death to both victims, within the meaning
of Penal Code section 12022.53, subdivisions (c) and (d). The information also
alleged that in the commission of the crime a principal was armed with firearm,
within the meaning of Penal Code section 12022(a)(1). The information further
alleged, as an enhancement, that the offenses were committed for the benefit of a
street gang with the intent to promote criminal conduct by gang members, within

the meaning of Penal Code section 186.22, subdivision (b).

I Unless otherwise indicated all statutory references are to the California Penal Code.



The information further alleged three special circumstances. It was alleged
that the murders were racially motivated within meaning of Penal Code section
190.2(a) (16). Multiple murder special circumstances, within the meaning of
Penal Code section 190.2(a)(3), were also alleged with respect to both Counts 1
and 2. (2CT 385-388.)

The jury trial commenced on April 19, 2000, with the selection of jurors.
The presentation of evidence began on May 1, 2000, and concluded on May 22,
2000, whereupon the jury retired to commence deliberations. After 4 days of
deliberation, the jury returned verdicts on June 2, 2000. (2RT 325, 4RT 867,
38CT 10913, 10918, 10920, 10924.)

The jury convicted appellant and co-appellant Nunez of both counts of
murder, finding that the murders were willful, deliberate, and premeditated. The
jury also found to be true both multiple murder special circumstance allegations,
but found the special circumstance allegation that the crimes were racially
motivated to be not true. The jury also found to be true the street gang
enhancement allegation and the enhancement allegation that appellant and Nunez
both personally and intentionally discharged a firearm, a Norinco MAK-90, which
proximately caused the death of Fuller and Robinson. (38CT 10925-10940, 15RT
3457-3463.)

The penalty phase commenced on June 14, 2000. The jury retired to
commence deliberations on June 26, 2000. (38CT 10996, 11121.) On June 30,
2000, after 4 days of deliberations, the court replaced Juror 10. (38CT 11121,
11125, 11127, 11131, 11136.) Subsequently, on July 5, 2000, the court replaced
Juror 9. Less than one hour later, the jury returned death verdicts as to both
appellant and Nunez. (38CT 10941-10944, 18RT 4497-4403.)

On September 15, 2000, the court denied the defense motion for
Modification of Judgment and court sentenced both appellant and Nunez to death
for both counts. The court also imposed a sentence of 25 years to life for the

special allegation of section 12022.53, subdivision (d) and (e). The court ordered



restitution in the amount of $10,000. (18RT 4606-4608, 4610-46111; 39CT
11309-11323, 11324-11335, 11346, 11348, 11372-11374.)

STATEMENT OF APPEALABILITY

This is an automatic appeal from a verdict and judgment of death. (Cal.
Const,, art. VI, § 11; Pen. Code, § 1239.

STATEMENT OF THE FACTS
A. The Guilt/Innocence Phase

1. The Prosecution Case.

a. The Homicides.

On the evening of October 29, 1998, Bertha Jacque and her husband, Frank
Jacque, were at home in their apartment at 254th Street and Frampton in Harbor
City with Bertha’s brother, Edward Robinson, and Robinson’s girlfriend, Renesha
Fuller. (5RT 977-978, 1050-1051.) Robinson was 21 years old and had been
dating Fuller for about five or six months. (5RT 977-978.) The Jacques’
apartment was situated in a gang turf claimed by both the Harbor City Gang, a
Hispanic gang, and the Harbor City Crips, an African-American gang. (9RT
2101-2102.) The Jacques, Robinson, and Fuller were all African-Americans. (5
RT 1089-1090.)

In a parking lot down the block, a 35-year-old Hispanic man named Emie
Vasquez was drinking beer in a light blue compact car with his girlfriend, Kathy
Romero. Vasquez had been a member of the Harbor City Gang but had not been
involved in gang activities for several years. Vasquez and Romero had been using
crack cocaine that evening, and had been driving around the neighborhood trying
to sell a stolen VCR that someone had given to Vasquez. (SRT 1121-1123, 1128.)

At around 10:30 p.m., Bertha Jacque went upstairs to take a shower. She
looked out the window and saw that Fuller’s Ford Escort was still parked outside



the apartment. Shortly before 11, Robinson and Fuller went outside to Fuller’s
car, and Frank Jacque came upstairs to the bedroom. (S5RT 1052-1054.)

As the Jacques were about to go to bed, they heard several gunshots and the
sound of a car accelerating. Bertha ran to the window and saw Robinson lying in
the street. (S5RT 980-984.) She also saw the rear tail lights of a car driving down
Frampton towards Pacific Coast Highway. (5RT 989-990.) The car appeared to
be a large, older car. (SRT 991.) After calling 911, Bertha and Frank ran outside.
(5RT 988, 1054.)

Robinson was lying next to the place Bertha had seen Fuller’s car parked
before the shots were fired. (SRT 988.)

Fuller’s car had been moved, but was stopped a few yards away with the
engine still running. Robinson’s eyes were half-open and he appeared to be alive,
but Bertha could see blood on his side. (SRT 992.) Robinson was trying to get up,
but Frank told him not to move. (5RT 1056.)

Bertha then went to Fuller’s car, where she saw Fuller in the driver’s seat,
slumped over to the side. (SRT 993.) Although Bertha told Fuller to hang on,
Fuller did not respond. (5RT 994.) Frank tried to take Fuller’s pulse, but could
not find it. (5RT 1054.) |

From their car in the parking lot, Vasquez and Romero had also heard
gunshots and immediately ducked down out of sight. (5RT 1123-1124.) Vasquez
thought that he heard between five and seven shots. (6RT 1280.) They decided to
leave. As Vasquez pulled out of the parking lot onto Frampton he saw a man
lying in the middle of the street and stopped the car. He got out, put his beer can
down on the street, and approached Robinson. (SRT 1124-1125.) 2

2 Vasquez’s version of the incident differed substantially from the story told by the
Jacques. Vasquez testified that he arrived on the scene first and was helping Robinson
when the Jacques emerged from their house. However, Brenda Jacque testified that she
and Frank had come out first and checked on both victims before Vasquez’s car pulled up
at the scene. It is not clear from the record how much alcohol and cocaine Vasquez had



Bertha told Vasquez what had happened, and Vasquez told someone to get
a blanket. When a neighbor handed Vasquez a blanket, Vasquez placed it over
Robinson. (SRT 1000-1101.) Bertha and Vasquez then went over to Fuller’s car.
Vasquez saw that Fuller was “stooped over” in the car, with “smoke” or “steam”
coming out of her arm (5RT 1131-1132.) Bertha reached inside to turn off the
engine, causing the car to start rolling. Vasquez helped her and together they
managed to stop the car. 3

Romero called to Vasquez to leave. Vasquez was on probation for
possession of cocaine and domestic violence and had warrants out for probation
violations. (SRT 1133-1135.) Vasquez told Frank that he had to leave before the
police arrived because there were warrants out for him. Vasquez then got back in
the car with Romero and drove off. (5RT 1002-1003, 1061.)

Sergeant Jeffrey Pailet, of the Los Angeles Police Department (LAPD), was
fhe first officer to respond to the scene, arriving at 11:30 p.m. (SRT 1083-1085,
1088.) Pailet saw Robinson lying on the ground and another African-American
male, who Pailet testified could have been Frank Jacque, trying to render aid.
(SRT 1089-1090.) Robinson’s eyes were open, but he appeared to be
unconscious. Pailet also saw Fuller slumped over in the driver’s side of a Ford
Escort. Both Robinson’s and Fuller’s clothes were bloody, and they appeared to
have been shot. (5RT 1091.)

Robinson was taken by ambulance to Harbor General Hospital where he
died that night. Fuller died before the ambulance arrived. (SRT 1003-1004.)

An autopsy revealed that Robinson had been shot either two or three times.
(9RT 2014.) One bullet entered the upper arm left arm, passed through the left
side of the chest through the lung, heart, and liver, and stopped in the abdominal

consumed that night. Vasquez testified that he was not “real high,” but also said when he
heard the shots, it “woke me up.” (SRT 1128.)

3 Ernie Vasquez’s fingerprint was later found on Fuller’s car. (SRT 1112,1114-1117.)



wall. (9RT 2016.) This wound would have been fatal. (9RT 2017.) Robinson
also had a “through-and through” wound in his left forearm and another wound
caused by a bullet which entered the left hip and stopped at the spine. (9RT 2018-
2020.) These two wounds could have been caused by the same bullet. (9RT 2021,
2024.) There was no indication of gunpowder stippling or other signs that the
shots were fired at close range. (9RT 226-2027.)

An autopsy of Fuller’s body revealed that she had been shot twice. (9RT
2041-2043, 2048, 2051.) The first bullet entered her upper left arm. The bullet
passed through her left shoulder, between the second and third ribs, through the
left lung and aorta, through the right lung, and came to rest near the right shoulder
blade. (9RT 2041-2043.) This would have been a fatal wound. (RT 2047.) The
entrance wound was a “gaping wound,” which suggested that the bullet had
previously struck another object that altered the trajectory of the bullet and caused
it to tumble, thus creating an unusually large entrance wound. (9RT 2044-2045.)
Fuller also had a second gunshot wound which entered the right posterior and side
area of her back. That bullet exited through the left lower back and upper left
buttocks. Portions of that bullet fragmented and remained in Fuller’s body. (9RT
2048, 2051.)

Several casings and bullets were found at the scene or recovered from the
bodies of Robinson and Fuller. (9RT 1974-1977,1978-1982-1986.) The bullets
appeared to be armor-piercing bullets designed to penetrate steel and other hard
materials. (9RT 1973.)

b. The Investigation

At around 3:40 a.m., on October 31, 1998, Alan Greenburg, an officer with
LAPD, was on patrol with his partner, Officer Vinh Nguyen, in the area of Ronan
and Denni Street when they stopped a maroon Buick Regal for driving without its
lights on. (8RT 1793-1795; Exhibit 47.) Co-defendant Daniel Nunez was the

driver of the car. Appellant, who was wearing a white cap with the word “Bone”



written on the back, was seated in the right front passenger seat, and a third man
was seated in the back. (8RT 1798, 1800-1820, 1822-1823.)

All three occupants got out of the car and started walking away. When
Greenburg tried to stop Nunez the three began running, even though Greenburg
identified himself and told them to stop. (8RT 1801, 1812-1813) Greenburg
managed to detain appellant. (8RT 1801-1820.) Nunez and the third man
managed to get away. (8RT 1802.)

After appellant had been detained, Greenburg discovered a Norinco Mak-
90 assault rifle, similar to an AK-47, on the front seat of the car. (8RT 1802-1803,
1805-1806, Exhibit 48.) Inside the rifle was a clip with 26 bullets in it. (8RT
1802-1803, 1805-1806; Exhibit 49.) The car was then impounded, and both the
car and the gun were tested for fingerprints. (8RT 1808.) No usable fingerprints
were found on either the Buick Regal or the weapon. (9RT 1942, 1945-1946.)
However, casings and bullets found at the murder scene were compared to casings
and bullets test fired from the Norinco Mak-90, and a police expert concluded that
all the casings and bullets had been fired from that gun. (9RT 1974-1977, 1978-
1982-1986.)

Police subsequently learned that the maroon Buick Regal belonged to a
woman named Ruby Feliciano. (8RT 1772-1774; 1793-1795.) When contacted,
Feliciano told the police that two weeks earlier she had mechanical trouble with
the car and had taken it to Daniel Nunez and asked him to fix it. (8RT 1774-
1776.) Nunez was supposed to return the car the same day but instead kept it,
telling Feliciano that he needed a part for the car in order to repair it. (8RT 1776-
1778.) A week after that, Feliciano saw an unknown woman driving her car.
(8RT 1779.) She contacted Nunez and demanded her car back, but Nunez
threatened her life. (8RT 1780.) Feliciano reported the car stolen. (8RT 1779.)

On October 31, two days after the Robinson/Fuller homicides, she learned
that the car bad been impounded and the car was returned to her by the police.
(8RT 1781.)



In late November or early December, 1998, Erie Vasquez was stopped for
driving a car which had its windows improperly tinted and was arrested for his
outstanding warrants. (6RT 1167.) Because he wanted to avoid arrest on
additional warrants, Vasquez gave the police the false name “John Vasquez,” and
was booked into the main Los Angeles County Jail under that name. (6RT 1169.)

On December 3, 1998, while still in the county jail, Vasquez was in the
“court line” waiting to be sent to Department J for a hearing. While he was in the
holding cell waiting to go to court he saw appellant, whom Vasquez later
identified as “Wil-Bone.” (6RT 1202-1204.) Vasquez noticed that appellant had
tattoos on his forearm that read either “west” or “wilmas.” (6RT 1204.) As a
Harbor City Gang member, Vasquez knew that these tattoos meant appellant was a
member of the “West Side Wilmas,” a rival of the Harbor City Gang. “Wilma”
was short for “Wilmington,” a neighborhood of the Los Angeles South Bay area
adjacent to the Harbor City neighborhood. (6 RT 1205.) '

According to Vasquez’s later testimony, Vasquez introduced himself to
appellant and mentioned that he was from Harbor City. Appellant asked whether
Vasquez had heard anything about the shooting and killing that happened in the
neighborhood. (6RT 1208-1209.) According to Vasquez, appellant said either, “I
did that,” or “We did that,” and also said either, “We AK’d them,” or “I AK’d
them.” (6RT 1210.)

On January 6, 1999, Vasquez was ordered out of County Jail to meet with
Los Angeles Police Detectives Robert Dinlocker and Charles Knolls. The
Detectives told Vasquez one of his fingerprints had been found at the
Robinson/Fuller murder scene. (6RT 1313-1314.) Vasquez thought that he was
going to be arrested for the murder, so he told the Detectives how he arrived at the
murder scene and saw the body in the street. (6RT 1314.) Dinlocker told Vasquez
that he could help him with his case, and that there was a $50,000 reward if he
were to help them in this matter. (6RT 1299, 1316.) Vasquez told Dinlocker

about the alleged conversation he had with appellant the previous month. Vasquez



identified a photograph of appellant. (8 RT 1876-1877; Exhibit 23, photograph 6.)

After talking to the detectives and identifying appellant as the person he
spoke to in jail, Vasquez was transferred to Lynwood Jail. (6RT 1214.) Vasquez
later claimed he had asked to be transferred to Lynwood Jail in order to be closer
to his family and to get away from Los Angeles County Jail. (6RT 121-1214.) He
denied that he had been transferred by Detectives Knolls or Dinlocker so that he
could “work” for them. (6RT 1214.)

At the Lynwood jail, Vasquez met Nunez, who had been arrested in the
interim. Nunez was a “trustee” giving him more privileges than other inmates and
greater access between different pods in the jail. (6RT 1217-1219.) Nunez thus
had access to the jail pod where Vasquez was housed. One day, Vasquez met
Nunez, when Nunez was in Vasquez’s pod. Nunez introduced himself as
“Speedy.” Nunez asked Vasquez if Vasquez was from Harbor City. When
Vasquez replied that he was, Nunez asked Vasquez if he heard about the “niggers™
that got killed in the neighborhood. (6RT 1220-1221, 1224-1225.) According to
Vasquez, Nunez raised his hands like he was holding a gun and said, “I did that
shit.” (6RT 1225-1226.) Nunez told Vasquez that he was driving down the street
and the guy looked at him “wrong,” so he turned back and “blasted him.” - (6RT
1226.) |

On February 2, 2000, district attorney investigator John Neff arranged for a
meeting with a 15-year-old West Side Wilmas member named Joshua Contreras.
Contreras had been recently convicted of attempted murder and robbery and was
facing a sentence of 25-years-to-life. (8RT 1666.) The meeting took place at the
California Youth Authority (CYA) Southern Youth Reception Center and was
attended by Detective Dinlocker, the prosecuting Deputy District Attorney, Scott
Millington, two CYA staff members, Karen Rainey and Vivian Martinez, and a
jail guard. (8RT 1826, 1828.) Contreras’s mother also attended part of the
meeting, but arrived late. (8RT 1829-1830.) Most of the interrogation of
Contreras was taped, as were three subsequent interrogations. (8RT 1879-1882.)
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Although he did not tell Contreras that he would get him out of jail,
Millington did discuss relocating Contreras to a federal prison and also relocating
Contreras’s family out of the Wilmington neighborhood. (8RT 1833-1834.) After
speaking privately to his mother, Contreras told the officers that at about 7 p.m. on
October 29, 1998, he and two fellow members of the West Side Wilmas had been
stopped by the police near a liquor store at F Street and Wilmington Boulevard.
(7RT 1508.) The two gang members with him were Juan Carlos Caballeros, who
was also known as “G-Boy,” and Daniel Nunez, who Contreras knew as
“Speedy.” (7RT 1505-1506.) The police took information on witness interview
cards. (9RT 2077-2078.) Then they took Caballeros to his home, but released
Contreras and Nunez, who went to get something to eat at Taco Sinaloa. They
took the food to Contreras’s apartment at the Dana Strand Projects and ate it on
the porch, where they remained until about 9:00 p.m. (7RT 1493, 1510, 1513-
1514.) At that time, Nunez’s girlfriend, Yolanda Guaca came by to get Nunez to
take him home because he had to take care of their baby. (7RT 1516.) Contreras
then went into his home and went to bed. (7RT 1516.)

A few hours later, in the early moming of October 30, Contreras was at the
playground at the Dana Strand Projects when Caballeros, Nunez, and appellant
arrived with food from Taco Bell. (9RT 1959.) Contreras and Caballeros talked
while sitting on the swings of the park. (9RT 1959.) Appellant said they had gone
out “looking for niggers,” and eithef Nunez or appellant said they thought they hit
one of them. (9RT 1961-1962.)

Later that day, Contreras and Caballeros were visiting Contreras’s
girlfriend, April, when appellant and Nunez arrived. Nunez stayed outside, but
appellant entered the apartment and spoke to Contreras. (7RT 1608-1611.)
Appellant said that a murder in Harbor City had been on the news. Appellant told
Contreras he shot a African-American guy and girl in Harbor City. (8RT 1627-
1628.) Appellant was nervous when he was talking about the news story, and said
that those were the people he had shot. (7RT 1616-1624.)
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Contreras said that the “R” as used by the West Side Wilma gang stands for
“Rider,” which is a person who “puts people down,” i.e., kills them, and that both
Nunez and appellant were “riders.” (9RT 1959-1960.)

Contreras was shown a photograph of Ruby Feliciano’s maroon Buick
Regal and said it looked like a car Nunez had been driving in October of 1998.
(RT 1732.) He was also shown a photograph of the Norinco Mak-90 and
recognized it as a gun owned by appellant and Nunez. Contreras said they
referred to the gun as “Monster.” (8RT 1631-1633)

On February 11, 2000, Detective Dinlocker arranged to have appellant and
Nunez transported from jail to and from court in Long Beach in a van that had
been bugged to surreptitiously record what they said. (8RT 1888.) Previously,
Dinlocker had interviewed both Satele and Nunez, showing them pictures of the
car depicted in Exhibit 47, asking if that was the car used in the homicide. (8RT
1889.)

The tapes from the van were enhanced, transferred to a disc, and played for
the jury, which followed along on a transcript prepared by the district attorney’s
office. On the tape, appellant stated that the prosecution could not prove which
car they used, but‘that if they had shown him the car they “actually did that shit
in,” he would be “stressing.” (8RT 1892-1893; Exhibits 52, 53, and 54.)

c. The trial.

At trial, Ernie Vasquez testified that prior to the killings, while he was
driving around the Harbor City area trying to sell the stolen VCR, he had seen a
ten or 15-year-old red or burgundy car, similar to a Buick Regal, two or three
times. (SRT 1137-1138.) Vasquez saw three or four people in the car. (5RT
1139.) He remembered seeing the car once at 253rd Street and Belle Porte. At
that time he was able to see the faces of the people in the car, although he did not
get a clear view of them. (SRT 1139, 1141.) Vasquez also saw the Buick Regal
again, at which time he was able to get a better look at the occupants. (6RT 1150.)
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At that time, Vasquez was making a turn from 253rd street on to Belle Porte, and
the Buick was driving on 253rd. Vasquez “shrugged his head” to the driver of the
Buick. (6RT 1151-1152.)

Vasquez testified that the person he saw the best was the driver of the car.
At a photographic line-up and at the preliminary hearing Vasquez selected a
photograph of the person he thought was the driver of the Buick Regal. It was
stipulated that the person in that photograph was Juan Carlos Caballero. (6RT
1157-1160, 7RT 1366-1367, 1368, 1370-1371.)

Although he had testified at the preliminary hearing that he had not seen
either appellant or Nunez in the car, at trial Vasquez testified was “not sure”
whether he saw appellant in the car, but that appellant looked like one of the
people he had seen. (7RT 1391-1392.) He also testified that he was not sure if he
saw Nunez in the car. (7RT 1392.)

Vasquez explained that when he spoke to the detectives in February of
1999 he told them that the more he thought about it, the more he thought that it
might have been appellant in the front seat and Nunez in the back seat of the car
he had seen, although he had only clearly seen the driver. (7RT 1394-1395, 1407.)

Vasquez testified that he was aware of the $50,000 reward being offered in
this case. (6RT 1160.) He also testified that Detectives Knolls and Dinlocker had
provided him with substantial help with his legal problems. For example, Vasquez
said that after he had cooperated with them, Detectives Knolls and Dinlocker
spoke on Vasquez’s behalf in the cases relating to his outstanding warrants. (6RT
1160-1161.) Subsequently, Vasquez’s sentence was reduced from 365 days in jail
to 54 days, which was the time he had served at the time the sentence was reduced.
(6RT 1164-1166.) When Vasquez failed to complete the domestic violence
program the court had ordered him to attend, Detective Dinlocker helped get him

reinstated to the program and scheduled classes for him, and on various occasions
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Dinlocker gave money to Vasquez. (6RT 1166.) * Dinlocker also helped Vasquez
get his mother’s car released from the impound lot. (6RT 1168-1170; 8RT 1872.)

Contreras took the stand and denied that he had made any of the statements
on the tape of his interrogation by Neff and Millington on February 2, even
denying that his voice was on the tape. (8RT 1667, 1670.) Contreras denied
telling the Millington‘that he was afraid of retaliation by the West Side Wilmas
Gang. (8RT 1742.) He denied telling Neff or Millington that he was aware that
Caballeros had been murdered or that he thought the murder may have been in
retaliation for Caballeros talking to the police about this case. (7RT 1561.)
Contreras also denied that he was intimidated or frightened because of what had
happened to Caballeros. (7RT 1563.) All these statements contradicted
statements on the tapes of the interviews with Contreras. (9RT 1957.)

Contreras also testified that when the interview with Detectives Knolls and
Dinlocker on February 5, 1999 took place, the police were “harassing him” for
three or four hours. He said that at one point, Detective Knolls squeezed his head
and banged his head on the table between two and four times. (8RT 1749-1754,
1880-1881, 9RT 2164.) Contreras testified that he had been interviewed by
Detectives Knolls and Dinlocker on a couple of occasions, but said he told them
he did not want to talk to them. (7RT 1520.)

Vivian Martinez testified that she was present at the February 2nd interview
of Joshua Contreras. She said that part of her job as a case work specialist for the
CYA is to make sure there is no duress or pressure on the wards of CYA, and the
ward is always told that any time the ward wants to stop the interview, they will

do so immediately. (8RT 1834.) Martinez said Contreras never indicated that he

4 Detective Dinlocker admitted that he had given Vasquez $320 from the District
Attorney’s Witness Protection Fund to pay for meals, hotels, and other incidentals. (8RT
1873.) He also admitted he had notified the city that Vasquez was a potential claimant
for the $50,000 reward. (8RT 1874-1875.) Dinlocker also admitted helping Vasquez get
reinstated to the domestic violence program and waiving the impound hold on Vasquez’s
mother’s car. (8RT 1872.)
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wanted the interview to be terminated. (8RT 1834-1835.) She described the
district attorney’s demeanor with Contreras as “cordial” and said the district
attorney did not promise Contreras money or threaten or intimidate him in any
way. (8RT 1836.)

CYA staff member Karen Rainey also testified that she was present at the
February 2nd interview of Contreras. She said she did not hear the Deputy
District Attorney Millington threaten Contreras or promise him money in
exchange for his testimony. (8RT 1861.)

Investigator John Neff also testified that he was present at the interview of
Joshua Contreras on February 2nd. (9RT 1957.) Neff did not hear Mr. Millington
threaten Contreras or tell him how he should testify. (9RT 1958.)

Detective Dinlocker denied threatening Contreras during any interviews or
grabbing his face. (8RT 1880, 1882.) He also testified that the answers on the
tape and in the transcripts of the tape were the responses that Contreras gave in the
interview. (8RT 1881-1882.)

Deputy Sheriff Scott Chapman testified that he was assigned to the
Operation Safety Jail Office (OSJO), the jail gang unit whose job it is to identify
gang members and gather intelligence on gangs. In that capacity, he had come
into contact with numerous gang members. (9RT 1933-1934.)

Chapman testified that Hispanic gangs who are rivals on the street put their
rivalries aside when in custody and bond together within the racial group. (9RT
1935-1936.) He said that Hispanic gangs include Samoans. (9RT 1936.)
Chapman said that members of the Harbor City and West Wilmas Gangs would
interact with each other in jail since both groups are “South Siders,” i.e., members
of the Hispanic gangs from Southern California, as opposed to “Northerners.”
(9RT 19366-1937.) Chapman also said that gang members will often brag about
their crimes to other gang members in jail as a means of gaining status. (9RT
1938.)

Los Angeles Police Officer Julie Rodriquez testified that she knew Daniel
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Nunez from prior contacts, and knew him by his gang moniker, “Speedy.” (9RT
2076.) She knew Caballero as “Curly” and Contreras as “Tweedy” or “Little
Tweedy.” (9RT 2077.) She knew appellant as “Wil-bone.” Rodriguez testified
that she had stopped Nunez, Caballeros, and Contreras on the evening of October
29, and all three were briefly questioned for “field interview cards” and released.
(9RT 2077-2078.) Appellant was observed on a bicycle inside the Dana Strand
Projects and also was detained briefly. (9RT 2078-2079.)

Rodriguez said members of the West Side Wilmas often have “WWS” or
“WHP” tattoos, the later standing for “Wilhall Park,” an area park that they
frequent. - Some members have “WS” tattoos for “West Side.” (9RT 2084, 2086.)
Sometimes they will have “West” on one arm and “Side” on the other arm. (9RT
2087.) Rodriguez said Nunez has the tattoo “Wilmas, West For Life” on his
stomach. (9RT 2087.) Appellant also has a gang tattoo on his left arm. (9RT
2088.)

Rodriguez believed that both appellant and Nunez were “hard core,” or
mid-level gang members, the members that “put in the work™ for the gang by
selling drugs, committing robberies, and doing drive-by shootings, the primary
activities of the West Side Wilmas Gang. (9RT 2090-2091, 2093.)

Rodriguez testified that gang members who cooperate with the police are
considered rats or snitches and may be killed by the gang. Gang members who tell
something to the police will often “back-pedal” later, changing their stories, so as
not to be perceived as a snitches. (9RT 2092.)

Rodriguez said the West Side Wilmas Gang controls the turf from Harry
Bridge Street to Lomita on the north and south, and from the 110 Harbor Freeway
to Avalon, on the east and west, respectively. (9RT 2094-2095.) She had never
had seen any West Side Wilmas Gang members in the area of 254th and
Frampton, because that area belonged to the Harbor City Boys and Harbor City
Crips. West Side Wilmas members would only go to that area to commit a crime.
(9RT 2101-2102.) In her opinion, if three members of the West Side Wilmas
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Gang went to that area with a loaded Norinco Mak-90, they would be going there
to try and kill someone. (9RT 2102-2103.) Rodriguez was also of the opinion that
a crime like the one in this case would increase the gang status of anyone

committing the crime. (9RT 2106.)

2. The Defense Case

Co-defendant Daniel Nunez testified and gave an alibi defense. (12RT
2782, 2791.) Nunez denied being with appellant and driving around Harbor City
in a Buick Regal the night of October 29th. (12RT 2900.) Instead, Nunez testified
that at the time of the offense, he was living with his girlfriend, Yolanda Guaca, in
the apartment of Guaca’s mother, Sandra Lopez. On the afternoon of October 29,
1998, Lopez asked him to take one of his two children, Daniel Jr., to the doctor to
have a rash treated. Nunez did not want to go because the doctor’s office was
located in the turf of the rival East Side Wilmas Gang, so he gave Guaca the keys
to the car. (12RT 2836-2837.)

Nunez said that at around 7:00 p.m., he, Contreras, and Caballeros had
gone to the Taco Sinaloa Restaurant, bought food, and took it to the Dana Strand
housing project where Contreras lived. (12RT 2886-2887.) At around 9:00 p.m.,
after they finished eating, Guaca came and picked him up. (12RT 2836-2837,
2887-2888.) Nunez took Guaca and their son to get something to eat, and then
they went back to Lopez’s house, where he spent the night. (12RT 2838-2839.)

Nunez testified that he was not a trustee when he was in jail on January 17,
1999. (12RT 2914.) He said he did not remember ever seeing Vasquez, and he
denied ever telling anyone in jail he committed the crime. (13RT 2972.) He also
said he had never had a problem with African-American people because of their
race or with African-Americans living in his neighborhood, and testified that he
had several African-American friends. (12RT 2820-2821.)

Nunez admitted that he was a member of the West Side Wilmas Gang, and

that he had seen “Monster,” which he testified was a “neighborhood gun,” he
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denying that he and appellant bought it. (12RT 2791, 2900-2902.) He also
admitted that it was his voice on the tape from the van. (12RT 2857-2858, 2864.)

Yolanda Guaca, Nunez’s girifriend, testified and confirmed that Nunez was
with her on the evening of October 29th. She said she specifically remembered
that evening because their baby was sick, and she had to contact Nunez and get the
keys to the car from him so she could take the baby to the doctor. (11RT 2598,
2602, 2608-2611.)

After taking the baby to the clinic, she picked up Nunez in the Dana Strand
project about six blocks from where she lived, and he drove her home, where they
ate dinner and went to bed. Nunez did not leave the house after that. (11RT 2613-
2621.) In a taped interview with the police, Exhibit 65, she said that Nunez may
have gone out the night of October 29th, but she could not remember for sure if he
left the house that night. (12RT 2709-2710.)

Guaca admitted being on the three-way call with Nunez and Ruby Feliciano
and admitted telling Feliciano to “correct” the story she had told the police.
(12RT 2676-2678.)

Sandra Lopez testified that she was with Nunez and Guaca on the night of
October 29. She remembered that evening because Nunez’s baby, Daniel, was
sick and Yolanda borrowed Nunez’s car to take the baby to the doctor. (11RT
2544-2552.) After she returned from the doctor’s, Yolanda went to pick up
Nunez, who had left the apartment, returning with Nunez between 8:45 and 10:00
p-m. that evening, remaining in the apartment the rest of the night. (11RT 2544-
2552.)

Lawrence Kelly, a member of the West Side Wilmas also known as
“Puppet,” testified that he knew “Tweety” Contreras and that Contreras was
frequently under the influence of crystal methamphetamine. Kelly said that when
Contreras was using the drug, he often became paranoid and thought other people
were talking about him. (10RT 2402-2409.) Kelly said that he met appellant,
Nunez, Tweety, and Curly at the Dana Strand Park playground on October 30th.
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(10RT 2409.) Kelly did not remember appellant or Nunez say anything about
going out “looking for niggers” or saying that they thought they “got™ one. (10RT
2410.)

Kelly said there were about 30 to 40 members of the West Side Wilmas,
and that the gang was racially mixed. Kelly said the gang had no leaders and that
its members associated informally. (10RT 2394-2396.) Kelly denied that the
Wilmas Gang had a racial prejudice against African-Americans and noted that the
gang shared the same turf as the Waterfront Pirus, a local African-American gang,
without animosity. (10RT 2396, 2432.) Kelly also said he had never heard
appellant use the “N-word,” and had never seen him act in a disrespectful manner
towards Afro-Americans. (10RT 2396-2398.)

Kelly also denied that the Wilmas Gang engaged in drive-by shootings.
(10RT 2434.) He admitted one of the Wilmas’ gang activities was selling drugs,
and that members were armed at times. (10RT 2438-2439.) Kelly said he
recognized the Norinco Mak-90 rifle. He said that for some time the weapon had
been kept at the home of a gang member named Lashawn. However, Kelly said
all the gang members had access to the gun, and any of them could use it‘when
needed. (10RT 2402-2404.)

Kelly testified that he knew a man named Glenn Phillips, whose wife was
African-American. Kelly denied offering Phillips’s wife or another African-
American $100 to testify that the Wilmas Gang gets along well with African-
Americans. (10RT 2412-2413.)

Vondrea Williams, an inmate at Los Angeles County Jail inmate at the time
of trial, testified that he had met co-defendant Nunez when both were being held
in what he referred to as the jail’s “high power unit.” (10RT 2247-2248.)
Williams said that Nunez had been housed two cells away from him. (10RT 2248-
2249.)

Williams, an African-American, testified that he had been a trustee in the
unit and confirmed that Nunez had also been a trustee. (10RT 2250, 2253-2253.)
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As trustees, Williams and Nunez were allowed to “circulate” more than other
prisoners, who were usually confined to their cells for all but 30 minutes per day.
(10RT 2250.) Part of the trustee’s job was to calm down tensions in the unit,
including racial tensions, and Williams testified that Nunez had helped him with
such situations in the unit. (10RT 2258-2260.) Williams said he had never
experienced racial prejudice coming from Nunez. (10RT 2261-2265.)

Williams testified that he had served ten years in prison, beginning in 1987.
(10RT 2251.) Williams said that in the years he had served in prison, no one had
ever come up to him “right away” and confessed to committing a murder.
Williams said that prisoners would be hesitant in talking to another prisoner about
such matters for fear that the other prisoner could be a snitch. (10RT 2255-2256.)

An African-American woman named Jacqueline Oree testified that her
sons, Jason and Jonathan Brooks, were in the West Side Wilmas Gang. (10RT
2285, 2287, 2298.) Oree said she had known appellant for about six years, and
during that time she had never known appellant to use racial slurs or otherwise act
inappropriately against African-Americans. (10RT 2296-2298.) Oree sometimes
asked appellant to watch her house for her when she was out of town. (10RT
2296.)

Jason Brooks, Oree’s sixteen-year old sbn, testified that he had known
appellant and Nunez for several years, and that he was “involved” with the West
Side Wilmas Gang. (10RT 2310-2311.) Jason testified that there is a difference
between “nigger” and “nigga.” “Nigga” is a “hip-hop” word that is “like, cool,
you’re my friend and things.” (10RT 2323.) Brooks testified that he never heard
Nunez use the “N-word,” though at times he had heard Nunez say, “What’s up,
my nigga,” which is a friendly term, as distinguished from “nigger.” (10RT 2323-
2324.) Brooks also heard appellant use the term “nigga,” but never heard him use
“nigger.” (10RT 2337.) Brooks testified that appellant was like a brother to him.
(10RT 2337.) Brooks had never heard appellant say anything about wanting to
kill African-Americans. (10RT 2337.) Brooks also testified that the West Side
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Wilmas Gang was not hostile towards the Water Front Pirus, an African-American
gang in the same area. (10RT 2328-2329.)

A man named Darnell Demery testified that he was married to appellant’s
cousin, and that appellant baby-sat for her son. (10RT 2449-2450.) He said he
had never heard appellant use “the N-word” and never knew him to be aggressive.
(10RT 2451.)

Richard Satele, appellant’s father, testified that he had never known his son
to exhibit any racial bias. (11RT 2467-2468.)

A teacher named Willy Guillory testified that he had been appellant’s
teacher in high school and also knew appellant’s family. Guillory said he had
never known appellant to do or say anything displaying animosity towards
African-American people or any other racial group. (11RT 2526.) Guillory said
he would find it “unusual” if he heard that appellant punched a African-American
inmate in the face in jail while the inmate was handcuffed. (11RT 2528.)

David Butler, a firearm’s examiner, testified that he had reviewed the police
reports and examined the rifle, shell casings, projectiles, and fragments that had
been retained by the Los Angeles Police Department. (10RT 2201-2202.) Based
on the materials he reviewed, Butler concluded that the gun was fired from an area
“generally” in the street or across the street from the area where the bodies were
found. It did not appear that the gun had been moved a significant distance
between the shots. (10RT 2212-2214.) Butler saw no evidence indicating whether
the shooter was in a car when the gun was fired. (10RT 2227-2228.)

Butler also stated that in his opinion the Norinco Mac-90 qualified as an
“assault weapon” within the meaning of Penal Code section 12276, but stated that
he did not believe the rifle qualified as an “assault weapon™ under the definition
used by the Department of Defense and the military. (10RT 2226-2227.)

A sociologist and criminologist named Lewis Yablonski testified as an
expert on gangs. (11RT 2473.) Yablonski testified that gangs are “near groups”

and are not as organized as the police perceive them to be. He said there is a

21



“disorganized quality” to gangs in terms of their structure. (11RT 2477.)
Yablonski said the level of participation in gang activities varies, and although
some members may commit violent crimes, others associated with the gang may
not. (11RT 2478-2479.) Yablonski testified that he had interviewed several
members of the West Side Wilmas Gang and concluded that the gang’s structure
was similar to that of other gangs that he described. (11RT 2480-2482.) He
believed there were about 15 to 20 “core” members. (11RT 2482.)

Yablonski testified that the West Side Wilmas Gang’s territory overlapped
with that of the Water Front Piru Gang. Although the Wilmas Gang is mostly
Hispanic, and the Piru’s are mostly African-American, he did not detect any
hostility between the two gangs. (11RT 2483-2484.) Yablonski said that while
gangs may occasionally fight with each other, it is not typical of gang members to
attack non-gang members. (11RT 2480.) Yablonski interviewed two Afro-
American members of the West Side Wilmas and did not detect any signs of racial
animus. He also interviewed appellant, who he said had African-American
relatives and African-American co-gang members, and found no “special
animosity” towards African-Americans. (11RT 2484.)

Yablonski testified that gang members tend to brag and exaggerate their
behavior and may do so to others in jail to show how “bad” they are. However,
Yablonski testified that it would be “very unlikely” for two gang members to
confess to a murder to the same stranger they met in jail, days apart. (11RT 2494-
2495.) Yablonski said that reference to “we” in such bragging about gang actions
may refer to the gang doing something and not necessarily the individual
personally. If an individual was referring to his own actions, he would be more
likely to use “I” than “we.” (11RT 2484-2487.)

Yablonski testified that racial acrimony increases in jail. (11RT 2485.)

Yablonski said that gangs often have “communal weapons™ that are shared
among the gang members. Yablonski believed that the Norinco Mak-90 was such
a communal weapon. (11RT 2481, 2487.)
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The parties stipulated that if called to testify, Los Angels Police Officer
Simmons would testify that she had interviewed Bertha Jacque on the night of the
incident and that Jacque told her that after her brother walked Renesha to her car,
she had heard seven shots and saw a small, gray-colored car driving southbound
down the street. (10RT 2361.) Jacque told Officer Simmons that she went outside
and saw her brother and Renesha lying in the street. She told Simmons that a car
pulled up and a white man and woman got out of the car. Jacque told Simmons
that she asked them to call the police. She said the woman yelled to the man that
the police were coming, and they both got in their car and left. (10RT 2361-2362.)

3. Rebuttal

Glenn Phillips, a real estate investor, testified that he knew Lawrence Kelly
in 1999. (13RT 3000.) Contrary to Kelly’s testimony that Kelly never offered an
African-American money to testify that testify that “they” get along with African-
Americans, Phillips testified that he overheard Kelly offer Warren Battle, an
African-American employee of Phillips, $100 to testify that “we” get along with
African-Americans. (13RT 3001.)

John Kepley, a Los Angeles County deputy sheriff, testified that on
December 22, 1999, he had been assigned to the sheriff’s prison gang intelligence
unit and was working at the Mens’ Central Jail in Los Angeles. (13RT 3106.) At
around 2:30 that afternoon, the unit conducted a random search of the jail cells for
weapons due to racial fighting that had occurred the day before. Kepley said that
while he was conducting the search, he saw the inmate in Cell 16 attempt to throw
the shaft of a spear into the “freeway,” the walk-way area in front of the cells. He
identified appellant as the inmate in Cell 16. (13RT 3106-3108.)

However, according to the inmate housing record, Exhibit 26, Nunez was
the person assigned to cell 16. (13RT 3110-3111.)

When presented with the jail records, Kepley acknowledged that it was
possible that he incorrectly identified the person he had seen in Cell 16. (11RT
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3116.)

Larry Arias, a Los Angeles County Sheriff, November 9, 1999, was
assigned to the unit escorting inmates at the Los Angeles Jail. While he was
escorting inmate Keys, a African-American member of the Blood gang, who had
his hands chained to his waist, appellant approached Keys and hit Keys in the face
with his fist. Arias had not seen Keys do anything to provoke appellant. (13RT
3119-3124))

B. The Penalty Phase

1. Prosecution Case

Renesha Fuller’s mother, Roberta Hollis, testified that Renesha excelled in
school and had been placed in the magnet program for advanced classes. (RT
3660, 3662-3663.) Renesha’s death had a major impact on her and her family.
(16RT 3665.) Hollis used to have a lot of family pictures in the house, but she has
taken them all down because she was no longer able to “keep the tradition” she
had of displaying the pictures. (16RT 3677-3678.)

Hollis said that she and Renesha also used to dress up every year for
Halloween and pass out candy. Renesha had started preparing the candy bags
shortly before she was killed. (16RT 3881-3882.) Since the murders, Hollis had
not been able to celebrate Halloween, and Renesha’s grandmother could no longer
bear visiting Hollis’s house. (16RT 3882, 3884.) Renesha’s siblings still miss her
“alot.” (16RT 3884.)

Simon Hollis, Renesha’s stepfather, described how Renesha would come to
him with her problems and how they would talk about his work as a police officer.
He gets “a hurting feeling” when he sees a car similar to the type of car Renesha
had or when he drives past the auto shop where she had a part time-job. (16RT
3894-3897.) He testified that Renesha had worked with high-risk kids to help
keep them in school. (16RT 3900.)

Lea Robinson, Edward Robinson’s step-mother, testified that she had raised

24



him and his sister, Rosa, after his mother died. (16RT 3942-3943.) She said that
Robinson had excelled at his school, a trilingual school which taught English,
Japanese, and Spanish. (16RT 3965.)

Lea had looked forward to being a mother-in-law and grandmother and
now knows that will not happen. (16RT 3960.)

Since the death of Robinson, Albert, Edwards’s father has trouble eating
and sleeping. (16RT 3960.)

Lea’s daughter had been a recovering addict who had been doing well until
Edward was killed. Since then she is no longer sober and is out in the streets.
(16RT 3962.)

Lea’s granddaughter, Renesha, who was very close to Edward, is having a
difficult time getting along with other family members and does not seem to
understand that life must go on. (16RT 3963-3964.)

Rosa Morris, Edward’s sister, described how she was close to Edward, how
she helped raise him when he was younger, and how he used to frequently go to
her house (16RT 3974-3977.) She is angry and hurt and feels guilty that she was
not there to protect Edward. (16RT 3983-3984.) She has a hard time sleeping at
night, and if she has to get into her car at night she is a&aid. She feels “tired in her
heart.” (16RT 3985.)

Renesha, Edward’s niece, had a “very special” relationship with Edward,
considering him more of a best friend than an uncle, because they were only two
years apart in age. (16RT 3987-3988.) She has been impacted by his death great
deal, not having the security that Edward provided for her and regretting the fact
that her son will not have the opportunity to know Edward. (16RT 3993.)

Albert, Edward’s father, frequently thinks of Edward. Holidays are
particularly difficult when his family comes over and Edward is missing. It is also
difficult going to the church where he used to go with Edward because Edward is
no longer there. (16RT 4003-4006.)
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2. Defense Case’

Richard Satele, appellant’s father, testified that appellant was an only child.
(17RT 4066.) Appellant’s parents were married after appellant was born. (17RT
4067.) At the time, Richard was working two jobs and was seldom home. (17RT
4068.) He also began drinking too much, and when he was home he fought
verbally and physically with appellant’s mother. (17 RT 4070-4071.) Appellant’s
mother left when appellant was two or three years old. (17RT 4071.) After that
Richard Satele and appellant moved in with Richard’s parents, who helped him
raise appellant. (17RT 4071.)

Appellant’s mother began to resume regular contact with appellant when he
was five years old, which Richard encouraged. (17RT 4072-4073.) Richard
began taking time off from work to spend time with appellant, and they began
taking yearly trips, including a trip to Samoa where Richard has other relatives.
(17RT 4074.) |

Appellant had to use orthopedic braces as an infant to straighten out his
legs. This was a “sore point” causing arguments in Richard’s relationship with
appellant’s mother because when appellant was wearing the braces he was crying
all the time. Richard’s mother was a nurse and thought that appellant should have
worn the braces 24 hours a day, which caused friction between Richard’s mother
and his wife, who would want to remove the braces when appellant was crying.
(17RT 4069-4070.)

By the time appellant was 12, Richard had managed to save some money
and bought a house in Redondo Beach. (17RT 4072.) Appellant had to change
schools. Around this time appellant started to get into trouble, including being
suspended from school for “tagging,” or spray-painting graffiti. Although Richard
usually disciplined appellant verbally, at times he thought “more attention™ was
needed and he either slapped him or used a belt. (17RT 4073.) Richard used a

3 The defense penalty phase evidence pertaining to co-defendant Nunez has been omitted.
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belt on appellant the first time he was caught tagging. (17RT 4075-4076.)

The second time appellant was caught tagging, he told the school that he
was afraid to go home because his father would hit him with the belt. As a result,
appellant was sent to Child Protective Services, which informed Richard that it
was illegal to physically “lay a hand on” a child. (17RT 4076-4077.) After that,
Richard did not physically discipline appellant because he was told that he would
be arrested if he did. From then on he tried to discipline appellant by withholding
things like money or television. (17RT 4077.) After that, appellant began to stay
away from home for periods ranging from a weekend to a full week. (17RT
4078.) After a while, Richard became aware of the fact that appellant was cutting
school. (17RT 4079.)

Later, appellant got into trouble again for tagging and destruction of public
property, for which he was incarcerated in a juvenile camp for three months.
(17RT 408.)

After he was released from camp, it seemed like appellant’s attitude had
changed and he wanted to go back to school, which he did for a while. (17RT
4083.)

However, when he was sixteen years old, appellant was arrested for
possession of a .38 caliber handgun. As a result, he was sent to a “military boot
camp.” (17RT 4084-4085.) Afier he was released from boot camp, appellant
again indicated a desire to continue with school, but soon dropped out. (17RT
4085-4086.) At the age of seventeen, appellant “took off” from home and did not
come back. (17RT 4086-4087.)

Esther Tufele, appellant’s mother, testified that she “stayed away” from
appellant when from when he was two until he was about 5 or 8 years old because
she did not think she was ready to be a mother. (17RT 4091-4092.) After Tufele
resumed contact with appellant, he often stayed with her on the weekends. Often,
when she returned him to his father’s house, appellant tearfully told her he wanted
to stay with her. (17RT 4093.)
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Dr. Samuel Miles, a psychiatrist, testified that he examined appellant on
three occasions and also met with appellant’s parents. He later prepared a report
as a result of those meetings and examination. (17RT 4106-4107, 4111.)

Dr. Miles said that he studied appellant’s history, emotional background,
the history of his functioning through life in school, work, and social situations,
his mental status, and thought process. (17RT 4111.) Dr. Miles said he had also
administered the Minnesota Multiphasic Personality Inventory (MMPI) and found
appellant’s results “highly pathological” and consistent with someone who is in
turmoil and has identity problems. If intoxicated, appellant would have a tendency
to lose contact with reality and become impulsive and/or aggressive. (17RT 4112-
4114))

Dr. Miles was of the opinion that after appellant’s father “gave up” on
corporal punishment, appellant was left without adequate discipline. (17RT
4115.)

Appellant had a history of alcohol and drug abuse, which would affect his
ability to sleep and reduce his ability to gauge reality and control his impulses.
(17RT 4115-4116.)

He administered other tests and found appellant to be in “borderline” range
of intelligence, although not low enough to be retarded. (17RT 4117.)

Dr. Miles also administered the Millon Clinical Multiaxial Inventory and
found the responses indicated appellant was in turmoil and had a history of
problems with the law. (17RT 4118-4110.) Dr. Miles concluded that appellant
might be psychotic, meaning he had trouble distinguishing what is real and what is
fantasy. (17RT 4114.) Appellant has a tendency when under “a loss of structure”
or intoxication to lose contact with reality and become impulsive and aggressive.
(17RT 4114.) Appellant also displayed signs of very low self-esteem and possible
paranoia. (17RT 41 14.) Although appellant was 20 years old when interviewed,
Dr. Miles found appellant had the emotional make up of a twelve-year old. (17RT
4120.)
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Dr. Miles diagnosed appellant in the multi-axial format of the American
Psychiatric Association’s Diagnostic and Statistical Manual of Mental Disorders
and concluded that appellant suffered from probable psychosis, borderline
personality disorder, amphetamine abuse, and alcohol abuse. (17RT 4119.) Dr.
Miles said this symptomatology tended tend to make appellant attracted to a gang
environment, as he would be looking for a consistent environment where he would

be accepted. (17RT 4120.)
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ARGUMENTS

GUILT PHASE ISSUES
I

THE FINDING THAT BOTH APPELLANTS SHOT THE
VICTIMS WAS A FACTUAL INCONSISTENCY THAT
DEPRIVED APPELLANT OF DUE PROCESS OF LAW AND
THE EIGHTH AMENDMENT RIGHT TO A RELIABLE
DETERMINATION OF THE FACTS IN A CAPITAL
CASE, THEREBY REQUIRING A REVERSAL OF THE
JUDGMENT AND DEATH PENALTY VERDICT

The jury erred in finding that both appellants personally used the firearm,
thereby depriving appellant of a fair trial and a reliable jury determination on the
essential elements of the crimes for which he had been charged, in violation of his
right to due process of law and his right to a reliable determination of the facts in a
capital case, as guaranteed by the Fifth, Sixth, Eighth, and Fourteenth
Amendments of the Constitution of the United States. This error was further
compounded when the trial court, in denying the motions for a new trial and
modification of the sentence, relied in part on the fact that the jury determined that

both defendants were the shooters. Reversal is required.

A. Introduction

In this case, the jury found to be true, as to both defendants, the allegation
of “personal use” of a firearm, although only one defendant was the shooter. The
prosecutor never contended that both defendants fired the weapon and further
recognized in closing argument at the guilt/innocence phase that he had failed to
prove who the shooter was. These inherently inconsistent findings were the
product of the misleading argument made to the jury by the prosecutor and
incorrect language in the verdict forms given to the jury.

When gang enhancement allegations under section 186.22, subdivision (b)

30



are found to be true and the jury finds that “a” defendant used a firearm, the other
defendant is vicariously liable and is subject to the enhancement. However, the
verdict forms in this case did not ask the jury to determine whether “a” defendant
used the weapon, but whether each of the defendants had “personally” used the
weapon. The finding of “personal use” although only one of the defendants fired
the rifle, represents a factual inconsistency in the verdicts.

This finding had profoundly harmful consequences, independent of the
enhancement, because it prevented the jury from addressing critical issues
regarding the mental state of the two defendants. First, the error prevented the
jury from making a critical determination as to the mental states of the defendants.
While either defendant could have been convicted on an aiding and abetting
theory, and either defendant could have been convicted as the actual shooter, the
mental state of the aider and abettor is different from that of the actual shooter. In
order to convict the non-shooter of the murders, the jury was required to determine
whether he had the mental state required for an aider and abettor. This analysis
was never conducted. |

Secondly, the error prevented the jury from performing the analysis
necessary to determine whether the non-shooter had the mental state required to
qualify for the death penalty. A defendant who is not the actual killer is not liable
for the death penalty unless that person, with the intent to kill, aided the actual
killer, findings that must be found by the jury to be true beyond a reasonable
doubt. (Tison v. Arizona (1987) 481 U.S. 137, 152, 158 [95 L.Ed.2d 127, 140-
145, 107 S.Ct. 1676.) | |

Finally, in determining whether to impose the death penalty, the jury and
the trial court may consider a wide variety of facts pertaining to the individual
defendant’s particular culpability. In most cases, the actual killer is clearly the
more culpable of the parties and a jury is more likely to convict and sentence to
death a person who held the gun and fired the shots. Thus, an improper finding
that one defendant is the actual shooter improperly increases the culpability of that
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defendant.

Indeed, the fact that each defendant was the actual shooter was expressly
given by the court as one of the reasons for imposing the death penalty and
refusing to modify the penalty and/or grant a new trial for either defendant.

As a result, the finding that both defendants were the actual shooter was an
error that had an impact on both the finding of guilt and the imposition of the

death penalty. The error requires reversal of the entire judgment.

B. The Evidence at Trial

At trial, the evidence showed that only one person was the actual shooter of
the only firearm used. The only percipient witness was Bertha Jacque, who
testified that she looked downstairs, saw Renesha’s car parked at the curb, and
thought that Robinson and Fuller were out there talking. Bertha turned away from
her window and walked toward her bed, but stopped at the sound of “all these
gunshots” and “immediately” ran back to the window. (SRT 983-984,988.) Right
after the gunshots, Bertha heard the sound of a car accelerating. However, by the
time she got to her window she could only see the tail lights of the car down the
street. (5RT 989-990.) All of these events appear to have taken place within mere
seconds. There was no evidence to suggest the shots were fired in two groups, as
would have been the case had the gun been passed from one shooter to another.

The Deputy Medical Examiners’ testimony concerning the placement of
wounds on Robinson and Fuller also confirms that only one person fired the shots.
Robinson had four gunshot wounds. (9RT 2014.) Wound No. 1 entered his upper
left arm and passed through his lung and heart. (9RT 2016.) Wound No. 2
entered his left forearm. (9RT 2018-2019.) Wound No. 3, which may have been
caused by the same bullet as Wound No. 2, entered his left hip. (9RT 2021, 2024.)
Wound No. 4, shown in exhibit 59-E, appears to be a wound to the left thigh.
(9RT 2022.) At least one of the two wounds sustained by Fuller appears to have
been caused by a bullet that passed through Robinson’s body. (9RT 2044-2045.)
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Nothing in the coroner’s observations caused him to conclude that the firearm that
caused the wounds had been moved between shots. (9RT 2027.) A reasonable
inference is that the shots occurred in such rapid succession that Robinson did not
even have time to fall to the ground or even turn between shots.

The firearms analysis evidence further confirms the conclusion that there
was but a single shooter. The Norinco Mak-90 rifle was described as a “high
capacity rapid fire semiautomatic” weapon that could fire up to four rounds per
second. (10RT 2208.) The expended casings were found in a cluster, leading
reasonably to the inference that the weapon was not moved any distance between
shots. (10RT 2212-2214.) Since this was a drive-by shooting, the expended
casings would have been spaced some distance apart if two persons in different
positions within the car used the firearm to shoot and kill Robinson and Fuller.
The only reasonable conclusion is that the firearm was not moved between the
car’s occupants a‘nd that the shots were fired in rapid sequence.

In his argument to the jury at the guilt/innocence phase, after discussing
principles relating to aiding and abetting, the prosecutor argued that both
defendants were guilty, and that it did not matter who the actual shooter was. The
prosecutor acknowledged, “I will be the first to tell you that I did not prove to you
who the actual shooter was.” (14RT 3210-3211.) Later, he reiterated this
statement, saying “

. . . again, I’m the first to tell you I didn’t prove who the actual
shooter was, if you don’t know who the actual shooter was — that
jury instruction says the person that aided and abetted, you must also
find they intended to kill .

So, although I didn’t show who the actual shooter was, all
three intended to kill while they were in that car. . . .”

(14RT 3214.)

Later, addressing the weapon enhancement under section 12022.53, the
prosecutor explained:

That gun allegation requires that I prove that a defendant
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personally and intentionally discharged a firearm that proximately

caused someone’s death. . . .

Then we have the words “personal use.” I told you, I don’t

know how long ago it was now I’ve been going on, that I did not

prove to you which of the two defendants personally used a gun. So

you’re going to say, “I’m going to find that allegation not true,

because Mr. Millington did not prove who personally shot the gun.”

But if you look in that instruction, I think it’s 17.19, there’s a

paragraph that is important. . . . What it says is that gang members

are vicariously liable. They are all liable for that personal use if that

gun has been intentionally discharged and proximately caused death

and there is a gang allegation that has been pled and proven. . . .

Because of that gang allegation, they are both liable for that
personal use of the gun. So I don’t want that word “personal” to

throw you off. When you go back there and it says, “We, the jury

find the allegation that the defendants personally, intentionally used

a firearm...”dah, dah, dah, to be true, please circle the true.

(14RT 3222-3223; underline added.)

However the jury forms given to the jury did not read, “We, the jury find
the allegation that a defendant [or one of the defendants] personally, intentionally
used a firearm, . . . ” Because the jury had to find that one of the defendants used
the firearm, but did not have to determine which one, this would have been the
correct wording. Instead, four different verdict forms were given to the jury.

One form given to the jury read “We, the jury find the allegation that the
defendant William Satele personally and intentionally discharged firearm. . . . .
which proximately cause the death of Edward Robinson . . . to be (true or
not true).” A second form substituted the name “Renesha Ann Fuller” in place of
“Robinson,” but was otherwise identical to the first form. (38CT 10934.)

Likewise, corresponding forms for co-defendant Nunez were also given to
the jury, the first reading, “We, the jury find the allegation that the defendant
Daniel Nunez personally and intentionally discharged firearm. . . . . which
proximately cause the death of Edward Robinson . . . to be (true or not
true).” A second form substituted the name “Renesha Ann Fuller” in place of

“Robinson,” but was otherwise identical to the first form. (38CT 10929.)
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The jury filled in “true” in the blank spaces of all four forms, although the
prosecutor had not attempted to prove who fired the gun, and had acknowledged
that he had not proved who fired the weapon. (38CT 10929, 10934.)

Subsequently, during penalty phase argument to the jury, the prosecutor
attempted to make an election as to who the shooter was, arguing that appellant
Satele was the actual shooter while appellant Nunez was in the back seat as a
lookout. (17RT 4193-4295.) The prosecutor gave no explanation for this new
conclusion.® _ _

In a written Supplemental Motion for a New Trial, the defense explained
there was insufficient evidence for the jury to determine who the actual shooter
was. (39CT 11152.) It was argued that “to find two defendants guilty of murder,
the shooter must be established and alternatively an aider and abettor ‘status be
found as to the other defendant.” (38CT 10934.) This argument was based on the
premise that the actual killer has to have express malice under People v. Woods
(1992) 8 Cal.App.4th 1570 and People v. Solis (1993) 20 Cal.App.4th 264, 270-
271, and that the aider and abettor has to act with knowledge of the killer’s express
malice and must also intend to aid in the killing. (People v. Patterson (1989) 209
Cal.App.3d 610, 616-617.)

Later, at the hearing on the Motion for a New Trial filed by appellant
Nunez, and joined by appellant Satele, appellant Nunez’s counsel argued that there
was a question of who the shooter was, explaining that the evidence showed there
was only one possible shooter, and that it appeared from the verdicts that the jury
was not able to determine who that shooter was. (18RT 4551-4552.) The defense
further argued that the jury wanted to convict because of the nature of the case, but

was unable to determine who the shooter was and who aided and abetted. Thus,

¢ Indeed, the length of the rifle, the awkwardness of maneuvering a weapon of this size in
the confined space of a car occupied by three adult males, and the likelihood (based on
the southbound direction of the car following the shooting) that the shots were fired from
the left side of the car, makes it less probable that the front seat passenger would have
fired the weapon and more likely that the back seat passenger did so.
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the only way to convict was to have both defendants convicted as being the
shooter. (18RT 4552.) The defense further explained that the shooter normally
has a greater degree of culpability, and that juries are more likely to impose death
on that person. (18RT 4552.)

Later, in denying the motion, the court stated:

On the first part defendant Nunez seems to suggest that he did not
shoot the victims in this case. With respect to the identity of the
shooter, defendant Nunez’ motion is denied. The record is
unambiguous that the jury has sufficient information to conclude
beyond a reasonable doubt that the defendant Nunez is a shooter in
this case. His admission against penal interest, to wit Ernie Vasquez
at the county jail stating in quote, “I did that, I AK’d them, couple
with the simulation of the holding of the AK 47 is sufficient for the
jury to conclude he is one of the shooters.”

(18RT 4578.)

Next, the court addressed the issue of Satele as the shooter, stating:

Moreover, the record is also unambiguous that the jury has sufficient
information to conclude beyond a reasonable doubt that defendant
Satele is a shooter in this case. The appellate court is invited to the
testimony of Joshua Contreras introduced by way prior inconsistent
statement or quote, unquote “Greened” statements pursuant to
People versus Green, through the playing of the tapes or the tape
recordings read into the record and the testimony of Detective
Knolls and Dinlocker. Defendant Satele also told Ernie Vasquez, I,
or we, did that, I or we, AK’d them” close quote when referring to
the two victims shot in this case.”

(18RT 4578.)

In addition, the trial court relied upon the same information in denying
appellants’ motions for modification of the degree of the crime or the sentence. In
connection with Factor “J” evidence, the court said, “Defendant Nunez admits to
Ernie Vasquez: ‘I did that, I AK’d them,’ close quote when referring to his killing
of Robinson and Fuller. The statement was made proudly while simulating the
holding a rifle in his arms™. (18RT 4596.)

36



The court next made the analogous finding as to appellant, saying,
“Defendant Satele admits to Ernie Vasquez, ‘I or we with did that , I or we AK’d
them,” close quote.” (18RT 4596-4597.)

Thus, the trial court relied upon the determination that both appellant and
Nunez were the actual shooter in denying the motions to reduce the degree of the
offense and to reduce the sentence from the death penalty to life in prison without

possibility of parole.

C. Substantial Evidence Showed That Only One Defendant Was The Actual
Shooter

The right to due process of law includes the right a verdict based on
sufficient evidence. (Jackson v. Virginia (1979) 443 U.S. 307, 319.) This requires
that there be “substantial evidence from which a jury might reasonably find that an
accused is guilty beyond a reasonable doubt.” (Jd. at p. 319, n. 12.)

The requirement of the jury reasonably finding guilt mirrors other due
process prohibitions against irrational State action. “As a substantive limitation on
governmental action, the due process clause precludes arbitrary and irrational
decisionmaking.” (Clark v. City of Hermosa Beach (1996) 48 Cal. App.4th 1152,
1183.) Likewise, illogical presumptions violate due process of law. (County Court
of Ulster County (1979) 442 U.S. 140, 166; Leary v. United States. (1969) 395
U.S.6,36.)

While it is true that there was some evidence that could support a finding
that both defendants shot the victims, since there was evidence (however
improbable) that both defendants made admissions to that effect, substantial
evidence requires more than merely “some” evidence. In Estate of Teed (1952)
112 Cal.App.2d 638 the court explained the concept of “substantial evidence” as
follows: ;

“The sum total of the above definitions is that, if the word
‘substantial’ means anything at all, it clearly implies that such
evidence must be of ponderable legal significance. Obviously the
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word cannot be deemed synonymous with ‘any’ evidence. It must be

reasonable in nature, credible, and of solid value; it must actually be

‘substantial’ proof of the essentials which the law requires in a

particular case.”

(Id. at p.644, quoted in People v. Superior Court (Jones) (1998) 18 Cal.4th 667.)

In this case, the only evidence that both defendants shot the rifle consisted
of the testimony of the jailhouse snitch, Ernie Vasquez, who testified that each
defendant had separately made admissions to him. However, this evidence must
be balanced against the testimony of the only percipient witness, the coroner, and
the firearms expert showing there can only have been one shooter. Moreover,
Vasquez’s testimony must be evaluated in light of the hearsay nature of the
statements, the vagueness and uncertainty he expressed regarding the statement he
attributed to appellant, his manifest self-interest, and the sheer improbability of his
version of events.

As noted, the evidence overwhelmingly points to the conclusion that there
was only one shooter, a fact which the prosecution did not dispute. The combined
testimony of Bertha Jacque, the Deputy Medical Examiners, and the firearms
expert David Butler establishes that the shots were fired from one position and in
rapid succession-- so rapidly in fact that the position of Robinson’s body was not
significantly altered between the first and last shots that hit him, so rapidly that the
bullet casings fell in a single cluster, and so rapidly that the shooter’s car was
down the street by the time Bertha got back to her window to see where the shots
were coming from.

In view of this evidence, the notion that a shooter seated in the front seat
fired the Norinco Mak-90 and passed the weapon to a second shooter in the back
seat, who then aimed and fired the weapon at the same targets is contrary to any
reasonable interpretation of the facts. Apart from the sheer awkwardness of
passing a large assault rifle in the confined space of a car interior in which there

were three adult male occupants, the act of passing the rifle would serve no
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purpose and would tend to defeat the shooter’s goal by giving the intended victims
time to seek cover. The absurdity of this notion serves to illustrate why this
experienced trial prosecutor never sought to argue that the evidence in his case
proved Robinson and Fuller were shot and killed by two separate shooters but
instead argued there had been one—albeit unknown-- shooter.

Seen against the foregoing uncontradicted evidence of three unbiased
witnesses, two of whom were forensic experts, and the prosecutor’s own theory
that there had only been one shooter, Ernie Vasquez’s extraordinary claim that
both appellant and Nunez separately admitted their individual role as shooters to
him is wholly unworthy of belief. First of all, with respect to the statement
allegedly made by appellant, Vasquez by his own admission was not even sure
whether appellant had said “I” did the shooting or “we” did the shooting.
According to Vasquez, appellant said either, “I did that,” or “We did that,” and
also said either, “We AK’d them,” or “I AK’d them.” (6RT 1210.) In contrast to
this vague, uncertain testimony, Vasquez expressed in unmistakable terms the way
Nunez had claimed sole responsibility for the killing, including describing how the
male victim had looked at him “wrong” and then mimicking aiming the rifle and
pulling the trigger. Thus, Vasquez’s testimony, while it may implicate Nunez, on
its own terms is not substantial evidence that appellant was the actual shooter.

Furthermore, even if Vasquez had actually testified that appellant and
Nunez both admitted personally shooting the victims, his testimony would remain
incredible not merely becal}se it contradicted the physical and eyewitness
evidence, but also because well-known rules of evidence and common sense
rendered it inherently | suspect. First, the statements related by Vasquez are
obviously hearsay. While appellant recognizes that they were admissible into
evidence under the hearsay exception for admissions, the fact that they were
hearsay affects their reliability and should not be ignored, particularly in light of
the factors discussed below. For example, Vasquez’s reliability was negatively

impacted by the fact that he was a member of a rival gang and was incarcerated for
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a theft offense. In addition, the dual jailhouse “admissions” Vasquez claimed
were made to him while he, appellant, and Nunez were in custody were suspect by
their very nature. (See In re Wilson (1992) 3 Cal.4® 945, 957 [testimony from
jailhouse informants is inherently suspect].)’

Moreover, evidence at trial established that investigating detectives
provided extraordinary benefits to Vasquez. Indeed, Vasquez’s testimony was that
he did not begin providing information implicating appellant or Nunez until he had
been advised of the $50,000 reward. Evidence that Vasquez received substantial
benefits for his contributions to the prosecution directly undercuts the reliability
and credibility of the facts to which he testified because it establishes the existence
of “bias, interest, or other motive,” for his testimony. (See CALJIC No. 2.20, with
which appellant’s jury was instructed (37CT 10729).)

The reliability of Vasquez’s testimony was also undermined by its inherent
improbability. Vasquez was not only a total stranger to appellant and Nunez but
was himself a member of a rival Hispanic gang that claimed a turf adjacent to that
of the West Side Wilmas. One would not normally expect a member of one gang
to admit to a member of a rival gang a crime that could éubject him to the death
penalty. Vasquez’s involvement with the case was also implausible and
suspicious. He testified that he had been present at the scene of the crime purely
by the happenstance that he and his girlfriend were parked nearby using drugs
when the gunfire began and had actually seen appellant and two other men driving
in the area where the crime occurred shortly before the killings. Later he was
arrested on outstanding warrants and suspicion of car theft and just happened to be
placed in the same pod as appellant, who he claimed spontaneously admitted
participating in a dual murder. After he told the police about this alleged

conversation, he was immediately transferred to the Lynwood jail where he was

6 The jury was instructed with CALJIC No. 3.20 advising the jury that the testimony of
an in-custody informant should be viewed with caution and considered in light of the
extent to which it may have been influenced by the expectation benefits to be received
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given access to Nunez. According to Vasquez, Nunez too spontaneously admitted
the killings.

Thus, Vasquez conveniently testified to being wherever he needed to be,
and seeing' or hearing whatever he needed to see or hear, to plug any possible
holes in the prosecution’s case. The sheer implausibility of Vasquez’s story,
coupled with his awareness that he was in line for a $50,000 reward, stretches
credulity to the breaking point.

Furthermore, Vasquez first began to implicate others after he had been
informed that his fingerprints were found at the scene of the murder. (6RT 1313-
1314.) This raises additional concemns related to the testimony of accomplices
who are distrusted because they have an overwhelming motive to shift blame to
their co-perpetrators to save their own skin when they have been implicated in a
crime. (People v. Guiuan (1998) 18 Cal.4th 558, 574-575 (conc. opn. of Kennard,
J.) See also Williamson v. United States (1994) 512 U.S. 594, 601 (1994) [noting
that an accomplice’s strong motivation “to implicate the defendant and to
éxonerate himself,” makes his “statements about what the defendant said or did . .
.Vless credible . . .”’]..)

Finally, even if Vasquez’s hearsay testimony were to be accepted at face
value, the reliability of the declarants’ claimed “admissions” is further undercut by
the fact that, in the expert opinion of prosecution jailhouse gang expert Deputy
Scott Chapman, in-custody gang members typically brag about their crimes to
other gang members as a means of gaining status because status is important in the
jailhouse setting. (9RT 1938.) Thus, even if we were to accept the implausible
hypothesis that appellant and Nunez both spontaneously made admissions to this
total stranger and member of a rival gang with a $50,000 motive to implicate them
in the crimes, the truth of the matters asserted in the admission must be viewed in
light of Deputy Chapman’s testimony that jailed gang members are motivated to
brag about crimes. Thus, even assuming arguendo that the statements were made,

they were too inherently unreliable to be believed.
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Apart from Vasquez’s vague and incredible testimony, the only other
evidence that appellant was the shooter was the testimony of Joshua Contreras to
the effect that appellant had told him he had shot a African-American guy and girl
in Harbor City. (8RT 1627-1628.) However, like Vasquez’s statements,
Contreras’s statements were taken while he was in custody and were made in
exchange for substantial benefits to Contreras and his family, and were therefore
inherently suspect.

Finally, the prosecutor thought so little of Contreras’s supposedly
corroborating testimony that even he admitted he had not proved which defendant
committed the killings.

Although a reviewing court generally will not disturb factual findings made
at the trial level, such a court may hold that the prosecution’s evidence was
demonstrably false, inherently improbable, or of insufficient substantiality to
support the judgment. (9 Witkin, Cal. Proc. 4th (1997), Appeal, § 367, p. 416.)

In this case, the evidence compels the conclusion there was a solitary
shooter. The evidence supporting a theory there were two shooters is insubstantial
and unworthy of belief for the reasons set forth above. Accordingly, although the
jury could conceivably have found that one of the two defendants fired the shots,
the verdicts finding that both appellant and Nunez shot and killed Robinson and
Fuller are factually and irreconcilably inconsistent. Balancing the evidence as to
the number of shooters, the only reasonable interpretation is that there was one

shooter.

D. The Firearm Use Finding Cannot be Imposed on Appellant Under a
“Vicarious Liability” Theory Because the Jury was Improperly Instructed on
the Elements of the “Vicarious Liability” Firearm Enhancement.

As shown in the previous section, the findings that appellant and Nunez
both personally discharged the weapon were invalid for inconsistency and lack of

substantial evidentiary support. Since it was never proved which defendant
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actually fired the weapon, and since both defendants could not have fired the
weapon, the jury findings that both defendants personally and intentionally
discharged the weapon, within the meaning of Penal Code section 12022.53,
subdivision (d), are invalid.

Moreover, vicarious liability for the personal firearm use enhancement,
within the meaning of section 12022.53, subdivision (e)(1), cannot be imposed
upon appellant or Nunez because a critical element was omitted from the jury
instruction regarding the vicarious liability theory. Thus, the enhancement finding
is invalid for this separate reason.®

Appellant and codefendant Nunez were charged by information with, inter
alia, the firearm use enhancement set forth in Penal Code section 12022.53,
subdivision (d). This enhancement imposes a sentence of 25 years to life on “any
person who, in the commission of a [specified] felony . . . personally and
intentionally discharges a firearm and proximately causes great bodily injury, . . .
or death, to any person other than an accomplice, . . .” Subdivision (e), paragraph
(1), of this section then provides this enhancements applies to any person who is a
principal in the commission of an offense if the person violated subdivision (b) of
Section 186.22 and any principal in the offense committed any act specified in
subdivision (b), (c), or (d).

Section 186.22 criminalizes street gang activity and defines both a
substantive offense and a series of sentence enhancements. Subdivision (a) of the
section makes it a felony to actively participate in a criminal street gang with
knowledge that its members have engaged in a pattern of criminal activity, and to
willfully promote, further, or assist in the criminal conduct of the gang. (Pen.
Code, §186.22, subd. (a).) Subdivision (b) then imposes sentence enhancements
on “any person who is convicted of a felony committed for the benefit of, at the
direction of, or in association with any criminal street gang, with the specific

intent to promote, further, or assist in any criminal conduct by gang members, . . .”

8 This issue is discussed in more detail in Argument V, infra.
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(Pen. Code §186.22, subd. (b).)

With respect to the firearm enhancement of section 12022.53, subdivision
(d), the jury was instructed with the 1996 ### CHECK DATE version of CALJIC
No. 17.19. The instruction stated that it was alleged that “the defendants Daniel
Nunez and William Satele intentionally and personally discharged a firearm, and
proximately caused death to a person not an accomplice to the crimes, during the
commission of the crimes charged, in violation of Penal Code section
12022.53(d).” (CT 10788.) After defining various terms, the instruction further
advised that “[t]his allegation pursuant to Penal Code section 12022.53(d) applies
to any person charged as a principal in the commission of an offense, when a
violation of Penal Code sections 12022.53(d), and 186.22(b) are plead [sic] and
proved.” (Ibid.)

However, as set forth in more detail in Argument III, infra, the instruction
which explained section 186.22 to the jury described not the elements of the
enhancement of subdivision (b), but rather the elements of the substantive offense
of subdivision (a), with the trial court giving a modified version of CALJIC No.
6.50

Under that instruction, the jury was free to return a “true” finding to the
charged enhancement without finding the essential elements of the enhancement
of subdivision (b), viz., (1) that the crime charged was committed for the benefit
of, at the direction of, or in association with a criminal street gang, and (2) that the
crime was committed with the specific intent to promote, further, or assist in any
criminal conducf by gang members. Instead, the jury was able to find the
enhancement allegation to be true merely if the defendant participated in a street
gang and aided and abetted the commission of a murder.

As appellant has explained in detail in Argument III, because essential
elements of the enhancement allegation were never charged in the information or
found by the jury, the verdict with respect to section 186.22 is invalid. (4pprendi
v. New Jersey (2000) 530 U.S. 466, 476, [any fact that increases the maximum
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penalty for a crime, must be charged in an indictment, submitted to a jury, and
proven beyond a reasonable doubt], quoting Jones v. United States (1999) 536
U.S. 227, 243, n. 6; People v. Coleman (1904) 145 Cal 609, 612 [enhancement
must be proven as any other material fact in the trial of the cause] (superseded by
statute as stated in People v. Saunders (1993) 5 Cal.4th 580, 588.)

Furthermore, because a violation of subdivision (b) of section 186.22 was
itself an essential element of the vicarious liability firearm use enhancement of
section 120922.53, subdivision (e)(1), upon which the jury was instructed, the
error in instructing on section 186.22, subdivision (a), instead of section 186.22,
subdivision (b), resulted in the omission of essential elements from the firearm use
enhancement as well. Thus, even if the “personal use” finding were not invalid for
factual inconsistency and lack of substantial evidentiary support, the jury finding
regarding the firearm use enhancement of section 12022.53, subdivision (d), could

not be supported on a vicarious liability theory.

E. Different Mental State Elements Apply to the Actual Shooter and the
Aider And Abettor

Because the jury improperly found that both defendants personally used the
firearm, the jury failed to address crucial mental state issues that were necessary
for a guilty verdict. For this reason, the improper finding on personal use requires
reversal of the judgment.

As this court has repeatedly held, the acts and mental states required for
liability for murder are different depending on whether the defendant is the actual
killer or an aider and abettor. (People v. Mendoza (1998) 18 Cal.4th 1114, 1122
[mental state required of an aider and abettor is “different from the mental state
necessary for conviction as the actual perpetrator”], quoted in People v. McCoy
(2001) 25 Cal.4th 1111, 1117.)

Murder liability for an actual killer requires the mental state of malice

aforethought and a “willful, deliberate, and premeditated” act. (Pen. Code, §§ 187
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and 189.) No further facts are necessary for a finding of guilt of first degree
murder for the actual killer.

By contrast, general accomplice liability requires a showing that the
defendant acted “with knowledge of the criminal purpose of the perpetrator and
with an intent or purpose either of committing, or of encouraging or facilitating
commission of, the offense.” (People v. Beeman (1994) 35 Cal.3d 547, 560.)
Additionally, if the offense is a specific intent crime, the accomplice must “share
the specific intent of the perpetrator,” which occurs when the accomplice “knows
the full extent of the perpetrator’s criminal purpose and gives aid or
encouragement with the intent or purpose of facilitating the perpetrator’s
commission of the crime.” (Ibid.)

As this court has stated:

To prove that a defendant is an accomplice . . . the prosecution must
show that the defendant acted “with knowledge of the criminal
purpose of the perpetrator and with an intent or purpose either of
committing, or of encouraging or facilitating commission of, the
offense.” [Citation.] When the offense charged is a specific intent
crime, the accomplice must “share the specific intent of the
perpetrator”; this occurs when the accomplice “knows the full extent
of the perpetrator’s criminal purpose and gives aid or encouragement
with the intent or purpose of facilitating the perpetrator’s
commission of the crime.” [Citation.] Thus, we held, an aider and
abettor is a person who, “acting with (1) knowledge of the unlawful
purpose of the perpetrator; and (2) the intent or purpose of
committing, encouraging, or facilitating the commission of the
offense, (3) by act or advice aids, promotes, encourages or instigates,
the commission of the crime. [Citation.]”

People v. Prettyman (1996) 14 Cal.4th 248, 259, quoting People v. Beeman,
supra, 35 Cal.3d 547, 560-561.)

As Beeman and Prettyman both state, prior knowledge of the perpetrator’s
purpose to commit either the charged crime or a target crime is an element of any
murder by an aider and abettor. Conversely, lack of knowledge of the
perpetrator’s purpose is a defense. (People v. Mendoza, supra, 18 Cal. 4th at p.
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1132.) Similarly, it is a well-established principle that “[M]ere presence at the
scene of a crime is insufficient to establish aider and abettor liability.” (People v.
Salgado (2001) 88 Cal.App.4th 5, 15.)

Thus, a defendant who is not the actual shooter cannot be found guilty of
first degree murder on an accomplice theory without a jury finding that he acted
with knowledge of the purpose of the perpetrator and with an intent to encourage
or facilitate that purpose. The jury must be so instructed and must so find.

In this case, the jury’s invalid finding that both appellant and Nunez
personally fired the weapon permitted it to sidestep the mental state analysis
required to find the non-shooting defendant guilty of murder. Here, appellant’s
culpability could be based on the fact that he shot and killed, or it could be based
on the fact that he aided someone who shot and killed. In either case, the jury
would have to agree on the requisite intent for that act. However, the jury must
have believed that one of those two events occurred and, in view of the substantial
evidence there was but a single shooter, the jury could not lawfully base its verdict
on the conclusion that both people were the shooters and neither aided and abetted.

The right to a unanimous jury in criminal cases and the right to have the
jury agree as to which act the defendant committed, is guaranteed by the

“California Constitution and is inherent in the requirement of a fundamentally fair
trial, guaranteed by the United States Constitution. (Cal. Const., art. I, § 16;
People v. Jones (1990) 51 Cal.3d 294, 321). Appellant recognizes that unanimity
is not required when there is one criminal act and two separate legal theories
support the conviction. (People v. Santamaria (1994) 8 Cal.4th. 73, 77.)
However, in thls case, there were two different acts and/or mental states that could
support the conviction, and the jury cannot attribute the same act and/or mental
state to different people where substantial evidence establishes that only one
person shot and killed the victims. Courts have recognized that “[I]t is appropriate
the jurors all agree the defendant is responsible for the same discrete criminal
event.” (People v. Davis (1992) 8 Cal.App.4th 28, 45; People v. Hemnandez
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(1995) 34 Cal.App.4th 73, 77.) Here, by finding that both appellants personally
used the firearm, the jury improperly avoided making other crucial findings as to

the mental state of the non-shooter, and reversal is required.

F. Improper Utilization Of The Finding Of Personal Use To Impose The
Death Penalty ’

In addition to excusing the jury from making crucial findings as to the
mental state of the aider and abettor, the inconsistent finding that both appellants
fired the fatal shots improperly inflated appellant’s culpability when it came to the
decision as to whether to impose the death penalty. This is contrary to the
established principle that the right to a fair trial includes the right to be judged on
one’s “personal guilt” and “individual culpability.” (United States v. Haupt (1943,
7th Cir.) 136 F.2d 661, cited in People v. Massie (1967) 66 Cal.2d 899, supra, 66
Cal.2d 899, 917, fn. 20.) It also violates the Eighth and Fourteenth Amendment
requirements of an individualized capital sentencing determination. (See Johnson
v. Mississippi (1987) 486 U.S. 578, 584-585; Zant v. Stephens (1983) 462 U.S.
862, 879; Woodson v. North Carolina (1976) 428 U.S. 280, 304.)

As noted above, an aider and abettor cannot be found guilty of murder
without a jury finding that he possessed the mental state required for aiding and
abetting. In addition, a non-perpetrating defendant cannot be subjected to the
death penalty for murder without a jury finding that he possessed the requisite
mental state.

In Enmund v. Florida (1982) 458 U.S. 782, the Supreme Court reversed the
death sentence of a defendant convicted under Florida’s felony-murder rule. The
Court explained that only a small handful of states allowed for the imposition of
the death penalty in felony murder cases for a defendant who is not the actual
killer, absent substantial aggravating factors. (Id. at pp. 789-793.) The court
further noted that “[s]ociety’s rejection of the death penalty for accomplice

liability in felony murders is also indicated by the sentencing decisions that juries

48



have made” in that the vast majority of the people executed since 1954, the person
executed personally committed the fatal assault. (Zd. at p. 794.) The Court noted
that the focus in the decision to impose the death penalty must be on the
culpability of the specific defendant and not on the culpability of the actual
shooter. The Court explained why this was so: “for we insist on ‘individualized
consideration as a constitutional requirement in imposing the death sentence.””
(Id. at p. 798, quoting Lockett v. Ohio (1978) 438 U.S. 586, 605.)

The Court held that the Eighth Amendment does not permit “the imposition
of the death penalty on [one] who aids and abets a felony in the course of which a
murder is committed by others but who does not himself kill, attempt to kill, or
intend that a killing take place or that lethal force will be employed.” (Id. at p.
797.) Enmund recognized that in determining the validity of capital punishment
for an accomplice’s conduct, the focus must be on the accomplice’s culpability,
not on that of the individual who shot and killed the victim. (/d. at p. 798.) The
court held that an aider and abettor in a felony murder context cannot be subjected
to the death penalty unless he intends to kill. (/d. at p. 801 )

Enmund shows how critical it is for the jury in a death penalty case to
determine which of two defendants was the actual Killer, as only the actual killer
will normally be subjected to the death penalty. The recent case of In re Hardy
(2007) 41 Cal.4th 977 is illustrative of how this court views the importance of the
status of an actual killer in the minds of jurors weighing death.

In Hardy, the defendant was convicted of murder and conspiracy to commit
murder to collect life insurance proceeds. Proceedings following the order to

show cause on the habeas petition did not support a showing of innocence,

° Subsequently, in Tison v. Arizona, supra, 481 U.S. 137, 152, the court appeared to
lower the bar somewhat and held that eligibility for the death penalty for the aider and
abettor in a felony murder requires that the defendant be at least a major participant in the
crime and acts with reckless indifference to human life. However, as explained in
Argument IV, reckless indifference only applies to felony murder cases. Therefore,
appellant still had to have intent to kill to be liable as an aider and abettor in this case.
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because as a conspirator Hardy was properly convicted of first degree murder.
However, this court nevertheless reversed the death penalty judgment because, on
a claim of ineffective assistance of counsel, the defense showed that a person
named Calvin Boyd may have been the actual killer, a role attributed to the
defendant at trial. This court explained that it reversed the penalty phase judgment
because, “had the jury entertained a reasonable doubt that petitioner was the actual
killer and concluded he was merely a coconspirator, there is a reasonable
probability it would have returned a sentence of life instead of death.” (/d. at 853.)

This court further explained that at trial, while the prosecution argued
Hardy was the actual killer, the evidence that petitioner was the actual Killer was
weak and circumstantial. In contrast, there was substantial evidence as to his guilt
as an aider and abettor and coconspirator. (Jd. at 855.) This court noted that the
aggravating evidence against Hardy was primarily the circumstances of the
offense itself. The only other aggravating evidence appeared to be a “domestic
disturbance” resulting in misdemeanor possession of nunchakus and disturbing the
peace. Likewise, this court characterized the mitigation as “meager.” (Id. at 857.)
Thus, this courted concluded “had the jury been aware that petitioner was likely
not the actual killer, but merely participated in the conspiracy to kill for insurance
proceeds, there is a reasonable probability the jury would have viewed the balance
of aggravating and mitigating circumstances differently and concluded petitioner
did not deserve the death penalty. (Id. at 894-895, citing In re Gay, supra, 19
Cal.4th at p. 790.)”

This court went on to explain:

But the jury operated under the understanding, fostered by the

prosecutor’s closing argument, that petitioner personally stabbed the

victims. If that were true, petitioner’s moral responsibility for the

crimes would be at the zenith, with no coconspirator having greater

culpability. That he killed more than one victim, that he killed a

child, that he did so in such a brutal and horrific manner, that he did

so simply for money and according to a preconceived plan, all these
factors substantially aggravated the case and amply justified the
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jury’s verdict that he should suffer the death penalty for his crimes.

But if he did not kill anyone, if he merely conspired with [the

others]... the nature of his moral culpability is quite different.

More to the point, the jury’s weighing of the relative aggravating

and mitigating factors would have been entirely different.

(Id. at p. 894-895.)

As in Hardy, in this case the evidence does not show who the actual killer
was, and even the prosecutor admitted he had not proved who the shooter was.
(Ante, at p. 36, 14RT 3210-3211.) Also as in Hardy, the aggravating factors
against appellant are primarily the facts of the crime itself and the impact of the
crimes on Fuller and Robinson’s families. While victim impact testimony can be
very moving, the fact that the victim’s family has been impacted by their loss is
not an unusually aggravating factor, since there is some victim impact virtually
every case. On the other hand, the mitigation includes appellant’s age at the time
of the crime, his troubled family background, including his mother abandoning
him when he was young, his lack of intellectual development and borderline”
range of intelligence, and his possible psychotic mental state. These facts make the
mitigating evidence in appellant’s case far more persuasive than the “meager”
evidence available to Hardy, and thus the case for penalty reversal is stronger here
than it was in that case. Furthermore, like the defendant in Hardy, appellant’s
criminal history is relatively minor, consisting of tagging type offenses and one
case of possession of a firearm.

It is very likely that a jury would be influenced by a party’s role as the
actual killer in a murder case. The danger of guilt by association in gang cases has
long been noted by the courts in a variety of contexts. (In re Wing Y (1977) 67
Cal.App.3d 69, 79; Mitchell v. Prunty (9th Cir. 1997) 107 F.3d 1337, 1342.) In
gang cases a defendant is subject to conviction because of the actions of his co-
defendants.

However, the actual Kkiller is clearly the more culpable of the parties to a

crime, and any jury will be inclined to hold that person more responsible. Indeed,
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as noted above (ante, at p. 36-37), in denying the motions for a new trial and
modification of the penalty, the court relied on the jury determination that
appellant was the actual shooter, apparently believing that this increased level of
culpability justified the imposition of the death penalty, and did exactly the same
with defendant Nunez. The corollary is equally true; i.e., any jury will be more
inclined to impose a sentence of life without the possibility of parole, rather than
death, upon the defendant who aids and abets but does not actually kill.

Consequently, a finding that both defendants are the actual killers, when
such a conclusion is not possible, is contrary to the requirement of an
individualized determination of culpability and requires a reversal of the judgment
entered below. This improper “personal use” finding impermissibly weighted the
scale in favor of death and improperly tilted the delicate balance in a capital case
that must be reached in returning a death verdict.

The special findings that both defendants actually shot and killed Robinson
and Fuller are irreconcilably in conflict with the factual evidence, denied appellant

a fair trial and due process of law, and require a reversal of the judgment of death.

G. Other Relevant Principles Of Law
Numerous other principles of law are also violated by the inconsistent

finding that both defendants personally used the firearm.

1. The Prohibition Against Inconsistent Factual Findings

Appellants’ right to due process of law was violated by the inconsistent
finding that both Nunez and Satele personally used the weapon. While it is not
necessary for a jury to agree on a theory of liability, it is imperative that they agree
on the facts upon which liability is based.

In this respect, this case is analogous to In re Sakarias (2000) 35 Cal.4th
140. In that case, two habeas petitioners, Sakarias and Waidla, who were

separately convicted of first degree murder and sentenced to death for the same
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murder, each filed a petition for writ of habeas corpus claiming the prosecutor
presented factually inconsistent theories in separate trials.

The evidence at both trials showed they both participated in the fatal attack
on the victim, perpetrated with a hatchet and a knife. In separate trials, the same
prosecutor attributed to each defendant the series of three hatchet blows to the
victim’s head. While there was evidence that they both hit the victim with the
hatchet, the prosecutor at each defendant’s frial maintained the defendant on trial
had inflicted all the fatal chopping wounds. He described the hatchet as “the more
devastating of the instruments,” and the knife as “the lesser implement.”

The prosecutor’s penalty phase arguments relating to domination were also
inconsistent. (See Pen. Code, § 190.3, factor (g) [“substantial domination” by
another may be considered in mitigation].) At Waidla’s trial, he argued Waidla
“was the dominate person between himself and Mr. Sakarias. . . .” However, at
Sakarias’s trial, he argued Sakarias was “in no way” dominated by Waidla.

In Sakarias, this court concluded that principles of fundamental fairness do
not permit the prosecutor to attribute to two defendants, in separate trials, a
criminal act only one of them could have committed because, by necessity, such
an argument rests on “a false factual basis” which is “inconsistent with the goal of
the criminal trial as a search for truth” and undermines the reliability of the
convictions or sentences thereby obtained. (/d. at p. 156.) This court in Sakarias
only reversed the conviction of one defendant, stating that where “the available
evidence points clearly to the truth of one theory and the falsity of the other, only
the defendant against whom the false theory was used can show constitutionally .
significant prejudice.” (Id. at p. 150.)

As previously noted (ante, at p. 37), because of the difficulty of
maneuvering a rifle in a car and the fact that the car appellants were in was driving
a southbound direction, it is likely that the person in the back seat fired the
weapon. In addition to the mutually conflicting admissions as to having been the
shooter, Vasquez testified that Nunez was in the back seat. (7RT 1394-1395,
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1407.) Thus, it is likely that Nunez was the shooter, and therefore the evidence
points to the falsity of the theory that appellant fired the weapon.

~ Judicial disapproval of the prosecution’s use of inconsistent and
irreconcilable theories in separate trials for the same crimes has also been voiced
in opinions of the United States Supreme Court and decisions of the federal circuit
courts. (See Jacobs v. Scott (1995) 513 U.S. 1067 (dis. opn. of Stevens, J., from
denial of stay); Thompson v. Calderon (9th Cir. 1997) 120 F.3d 1045 (en banc)
(reversed on other grounds sub nom. Calderon v. Thompson (1998) 523 U.S. 538)
[inconsistent prosecutorial theories may present a due process violation]; Smith v.
Groose (8th Cir. 2000) 205 F.3d 1045, 1051 [“[t}he State’s duty to its citizens
does not allow it to pursue as many convictions as possible without regard to
fairess and the search for truth.”].) A similar conclusion was also reached by the
Sixth Circuit in Stumpf v. Mitchell (6th Cir. 2004) 367 F.3d 594, cert. granted sub
nom. Mitchell v. Stumpf (2005) 534 U.S. 1043.) The vice in this situation stems
from the fact that, as to the two inconsistent and irreconcilable theories, one must
be false. “Because inconsistent theories render convictions unreliable, they
constitute a violation of the due process rights of any defendant in whose trial they
are used.” (/d. at p. 613.)

Convictions based on two inconsistent theories are themselves inconsistent
with the principles of public prosecution and the integrity of the criminal trial
system. The function of the prosecution, as an agent of the state, is “to make
certain that the truth is honored to the fullest extent possible during the course of
the criminal prosecution and trial.” (United States v. Kattar (1st Cir. 1988) 840
F.2d 118, 127)

Just as it would not be permissible for the state to punish a person who is
factually innocent, it also violates due process to base the punishment of two
different persons on the same criminal act when only one could have committed
them.

In Sakarias, it was not legally necessary for the prosecution to attempt to

54



attribute any particular act to either defendant. Had the prosecution in the two
trials in Sakarias only proved that someone used a hatchet and someone used a
knife, and both acted in concert to kill the victim, both defendants would have
been liable for the death penalty, regardless of who had which weapon. However,
it was impermissible for the prosecution to argue both factually inconsistent
theories, and verdicts based on both of those theories were not permissible.

In this case, the prosecution did not have to prove who the shooter was, and
at the guilt/innocence phase the prosecutor admitted he had not done so. (Anfe, at
34.) If the prosecutor had remained true to his argument that it did not know who
fired the weapon, but both defendants were liable for their joint action if “a”
defendant used the firearm, a murder conviction could have been returned without
the jury specifying who acted in the role of the shooter. This would be permissible
under the rule that the jury need not agree on the theory of liability. However,
while the jury need not agree on the theory of liability, it may not base its finding
on irreconcilable and inconsistent factual theories. |

Because of the factual inconsistency, this error also impacts the reliability
of the truth seeking process in violation of the heightened reliability requirements
of the Eighth and Fourteenth. (Woodson v. North Carolina, supra, (1976) 428
U.S. 280, 305; Gilmore v. Taylor (1993) 508 U.S. 333, 334; Johnson v.
Mississippi, supra, 486 U.S. 578, 584-85; Zant v. Stephens, supra, 462 U.S. 862,
879.)

In this case, it is not possible to determine which defendant fired the rifle.
As explained above, the trial court listed the evidence supporting each theory,
apparently accepting both theories as true. While it is true that there was evidence
which could have supported a finding that either defendant was the shooter, that is
substantially different from finding that both defendants were the shooter. The
former is possible. The latter is not.

Because this court is not in a position to resolve this factual dispute, both

convictions must be reversed.
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2. Due Process Requires Jury Unanimity

The finding that both Nunez and Satele personally discharged the weapon
deprived appellant of the due process right to have the jury unanimously determine
the essential facts upon which guilt was founded.

The right to a unanimous jury in criminal cases, and the right that the jury
agree as to which act the defendant committed, is guaranteed by the California
Constitution and is inherent in the requirement of a fundamentally fair ftrial,
guaranteed by the United States Constitution. (Cal. Const., art. I, § 16; People v.
Jones (1990) 51 Cal.3d 294, 321). The principle of juror unanimity requires that
“the jurors all agree the defendant is responsible for the same discrete criminal
event.” (People v. Davis (1992) 8 Cal.App.4th 28, 45; People v. Hernandez
(1995) 34 Cal.App.4th 73, 77.)

Appellant recognizes that under Penal Code section 12022.53, subdivision
(e)(1), the jury would not have been required to find which defendant actually
fired the weapon. Had they jury been instructed on that section and given an
appropriate jury form, they might have properly found both defendants vicariously
liable for the firearm use even if they had not been able to decide which defendant
actually fired the weapon. However, they jury was not given a verdict form which
gave them the option of choosing a vicarious liability theory. Instead, they were
asked to decide which of the two defendants actually fired the weapon. Their
failure to do so, and their decision to instead find both defendants actually used the
weapon was not merely a logical impossibility, but a violation of both defendants’

rights to a unanimous jury verdict. Reversal is required.

H. Prejudice

For the reasons set forth in the foregoing sections, the jury’s finding that
both defendants fired the weapon deprived appellant of his right to due process of
law, a reliable determination of guilt and penalty, and a unanimous jury, in
violation of appellant’s rights under the Fifth, Sixth, Eighth, and Fourteenth
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Amendments. When an error at trial deprives a criminal defendant of federal
constitutional rights, the error is presumed to be prejudicial, and a reversal is
required, unless the beneficiary of the error can show the error to be harmless.
(Chapman v. California (1967) 386 U.S. 82, 87.) Respondent cannot make this
showing here.

The error clearly prejudiced appellant in the guilt phase. The jury’s finding
that both defendants actually fired the rifle meant that the jury failed to conduct
the legally required analysis of his mental state to find an aider and abettor liable
for the acts of the actual shooter. Appellant was entitled to a jury verdict which
found all the critical elements of the crime to be true. However, as the prosecutor
admitted, he failed to prove which defendant actually fired the weapon. Thus, the
non-shooting defendant was entitled to a jury verdict based upon an analysis of
whether he acted in furtherance of the shooter’s purpose and had the requisite
mental state.

Moreover, the evidence strongly suggested that Nunez, and not appellant,
actually fired the weapon, and that appellant was therefore the defendant deprived
of the benefit of the requisite mental state analysis. The testimony of Ernie
Vasquez showed that Nunez not merely admitted shooting the rifle in unequivocal
language, but also mimicked how he had done so and explained that he did so
because the male victim looked at him “wrong.” By contrast, Vasquez’s
testimony regarding appellant’s supposed admission was equivocal; he could not
recall whether appellant had said “I” or “we” were responsible for the shooting.
Furthermore, the testimony of the percipient witness, Bertha Jacque, that she had
seen the car driving south immediately after the shootings suggests that the shots
were fired from the left side of the car, and appellant was seated in the right front
passenger seat. It also would have been far easier and less awkward for a person
seated alone in the backseat to maneuver the rifle than for one of two persons in
the front seat to have done so. As this court held in Sakarias, where “the available
evidence points clearly to the truth of one theory and the falsity of the other, only
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the defendant against whom the false theory was used can show constitutionally
significant prejudice.” (Id. at p. 150.) As the more likely aider and abettor,
appellant has shown such “constitutionally significant” prejudice and is entitled to
reversal.

In addition, respondent plainly cannot show the error to have been harmless
with respect to the penalty phase. As the United States Supreme Court and this
court have both held, the jury is far more likely to impose death upon the actual
shooter than upon the aider and abettor. (Enmund v. Florida, supra, 458 U.S. 782,
789-793; of In re Hardy (2007) 41 Cal.4th 977.) Indeed, as noted, the fact that
both defendants were found to be the actual shooter was a fact expressly relied on
by the trial court if refusing to modify the verdict. (4nte, at p. 36.) Therefore, the
jury’s illogical finding that both defendants actually fired the rifle thus plainly
exposed appellant, the more likely aider and abettor, to the death penalty in a way
that a contrary finding would not. The jury’s illogical determination that both
defendants actually fired the weapon deprived appellant.

Accordingly, reversal is required.

I. Conclusion

The jury erred in finding that both appellant and Nunez were the shooters in
this case, thereby depriving appellant of the right to a jury determination on
essential elements of the crimes for which they had been charged, in violation of
the right to a jury trial as guaranteed by the Due Process Clause of the Constitution
of the United States, and further deprived appellant of the right to a fair trial under
the Fifth and Fourteenth Amendments of the Constitution of the United States.

The judgment must be reversed.
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I

BY FAILING TO INSTRUCT SUA SPONTE ON THE
LESSER-INCLUDED OFFENSE OF IMPLIED MALICE
MURDER OF THE SECOND DEGREE THE TRIAL
COURT VIOLATED APPELLANT’S FIFTH, SIXTH,
EIGHTH, AND FOURTEENTH AMENDMENT RIGHTS
TO DUE PROCESS OF LAW, A JURY TRIAL, AND
- ARELIABLE DETERMINATION OF THE PENALTY

IN A CAPITAL CASE

A. Introduction

Appellant was charged with murder in counts 1 and 2. Because the
prosecution’s conflicting evidence supported several alternative murder theories,
the court instructed the jury on first degree deliberate and premeditated murder
(37CT 10766-10767; 14RT 3186-3187); first degree murder by use of armor-
piercing ammunition (37CT 10768; 14RT 3188); and first degree drive-by murder
(B7CT 10769; 14RT 3188). The court also instructed the jury on the lesser-
included offense of unpremeditated murder of the second degree (i.e., express
malice murder of the second degree) and on the related special finding pertaining
to the intentional discharge of a firearm from a vehicle with the specific intention
to inflict great bodily injury. (Pen. Code, § 190, subd. (d); 37CT 10770, 10771;
14RT 3188-3189.)

However, the court failed to instruct the jury on the lesser-included offense
of second degree murder resulting from the commission of an unlawful act
dangerous to life; i.e., implied malice murder of the second degree. (See CALJIC
No. 8.31.!%) Because substantial evidence supported such an instruction, and

10 CALJIC No. 8.31 states: “Murder of the second degree is the unlawful killing of a
human being when: [§] 1. The killing resulted from an intentional act, [f] 2. The
natural consequences of the act are dangerous to human life, and [§] 3. The act was
deliberately performed with knowledge of the danger to, and with conscious disregard
for, human life. [§] When the killing is the direct result of such an act, it is not necessary
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because the court’s error prevented the jury from considering a théory that would
have resulted in a lesser degree of homicide, the court’s error violated appellant’s
Fourteenth Amendment right to due process of law, his Sixth Amendment right to
trial by jury, and his Eighth Amendment right to a reliable determination of guilt
and penalty. Accordingly, the judgment must be reversed. A more detailed

discussion follows.

B. The Factual Background

Viewed in the light most favorable to the judgment, the evidence showed
that appellant, co-defendant Daniel Nunez, and Juan Carlos Caballeros had been in
the car from which the shots were fired at the time of the killings of Renesha
Fuller and Edward Robinson. However, the evidence was in conflict with respect
to which of these three individuals actually fired the shots.

According to witness Ernie Vasquez, co-defendant Nunez told him he had
fired the shots. Vasquez said that Nunez claimed Robinson “looked at him
wrong” so Nﬁnez shot him. (6RT 1226.) Vasquez said Nunez mimicked holding
a rifle while making this claim. Vasquez also told police that when he saw the
Buick Regal earlier in the evening he believed Caballeros had been driving,
appellant had been in the front passenger seat, and Nunez was sitting by himself in
the back seat. If so, this would support the theory that Nunez fired the shots, since
it is more probable that the rifleman would have been seated alone in the back of
the car.

However, Vasquez also said that appellant had told him that either “I” or
“we” had shot Fuller and Robinson, and witness Joshua Contreras also testified
that appellant admitted to him that he had been the one who shot the victims.
Apart from these hearsay statements, there was no other evidence regarding what
took place in the car at the time of the killings.

to prove that the defendant intended that the act would result in the death of a human
being.”
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The prosecutor contended that Caballeros had been the driver of the car,
but, as explained above, he acknowledged that he had not proved the identity of
the actual shooter. (ante, at pp. 33-34 14RT 3211) Instead, the prosecutor
contended that all three men were “aiders and abettors and principals in the
commission of this offense.” (14RT 3211, 3232-3233.)

C. Argument.

Although there was substantial evidence of second degree implied malice
murder, the court failed to instruct the jury on this lesser included offense. In
failing to give this instruction, the court clearly erred.

1. The Duty To Instruct On Lesser Included Offenses
In capital cases, the Fourteenth Amendment Due Process Clause requires
that a lesser included offense instruction be given when the evidence warrants
such an instruction. (Beck v. Alabama (1980) 447 U.S. 625, 637.) In addition, the
Eighth Amendment prohibition on cruel and unusual punishments requires
instruction on lesser included offenses in order to ensure that sentencing discretion
in capital cases is channeled so that arbitrary and capricious results are avoided.
(Hopper v. Evans (1982) 456 U.S. 605, 611.)

This court has also held that “a defendant has a constitutional right to have
the jury determine every material issue presented by the evidence and that,
whenever there is substantial evidence raising a question as to whether all of the
elements of the charged offense are present, the failure to instruct on a lesser
included offense, even in the absence of a request, constitutes a denial of that
right. (People v. Benevides (2004) 35 Cal.4™ 69, 101.)

California law has long provided that even absent a request, and over
any party’s objection, a trial court must instruct a criminal jury on
any lesser offense ‘necessarily included’ in the charged offense, if
there is substantial evidence that only the lesser crime was
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committed. This venerable instructional rule ensures that the jury
may consider all supportable crimes necessarily included within the
charge itself, thus encouraging the most accurate verdict permitted
by the pleadings and the evidence.

(People v. Birks (1998) 19 Cal.4th 108, 112.)

The sua sponte duty to instruct is designed to protect not only a defendant’s
“‘constitutional right to have the jury determine every material issue presented by
the evidence’” but also ‘“the broader interest of safeguarding the jury’s function of
ascertaining the truth.”” (People v. Cole (2004) 33 Cal.4th 1158, 1215.) The duty
extends to every lesser included offense supported by substantial evidence; it is
not satisfied “when the court instructs [solely] on the theory of that offense most
consistent with the evidence and the line of defense pursued at trial.” (People v.
Breverman (1998) 19 Cal.4th 142, 153.)

A particular offense is considered a “lesser included offense” if it satisfies
one of two tests. The “elements” test is satisfied if the statutory elements of the
greater offense include all the elements of the lesser, so that the greater cannot be
committed without committing the lesser. The “accusatory pleading™ test is
satisfied if the facts actually alleged in the accusatory pleading include all the
clements of the lesser offense, such that the greater offense charged cannot be
committed without committing the lesser offense. (People v. Cook (2001) 91
Cal.App.4th 910, 918.) The scope of the sua sponte duty to instruct is determined
from the charges and facts alleged in the accusatory pleading:

“ITThe rule ensures that the jury will be exposed to the full range of
verdict options which, by operation of law and with full notice to
both parties, are presented in the accusatory pleading itself and are
thus closely and openly connected to the case. In this context, the
rule prevents either party, whether by design or inadvertence, from
forcing an all-or-nothing choice between conviction of the stated
offense on the one hand, or complete acquittal on the other. Hence,
the rule encourages a verdict, within the charge chosen by the
prosecution, that is neither “harsher [n]Jor more lenient than the
evidence merits.” [Citations.]
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(People v. Birks, supra, 19 Cal.4th atp. 119.) )

2. Second Degree Murder

It is well established that the crime of second degree murder is a lesser
included offense of first degree murder. (People v. Seaton (2001) 26 Cal.4th 598,
672.) First degree murder is an intentional, premeditated, deliberate killing with
malice aforethought, or a murder perpetrated during the commission of a felony
enumerated in Penal Code section 189. All other forms of murder are second
degree murder. (Penal Code section 189.)

Second degree murder has also been described as “an unpremeditated
killing with malice aforethought.” (People v. Seaton, supra, 26 Cal.4th at p. 672.)
Malice may be express or implied. Malice is express when there is manifested an
intention to unlawfully kill a human being. Malice is implied when: (1) a killing
results from an intentional act; (2) the natural consequences of the act are
dangerous to human life; and (3) the act was deliberately performed with
knowledge of the danger to, and with conscious disregard for, human life. (People

v. Combs (2004) 34 Cal.4™ 821, 856, n. 8.)
| Accordingly, when there is substantial evidence to support a finding that a
killing was unpremeditated and without express malice, the trial court must
instruct on the lesser included offense of second degree murder. (People v.
Benavides (2005) 35 Cal.4th 69, 102.) “‘Substantial evidence is evidence
sufficient to “deserve consideration by the jury,” that is, evidence that a reasonable

29

jury could find persuasive.”” (People v. Benavides, supra, at p. 102.)

In this case, there was ample evidence from which the jury could have
concluded the killings were second degree murder. Although the record reveals
some confusion among the parties concerning the nature of express and implied
malice murder of the second degree, it also shows the court and the parties were
aware that the evidence supported an instruction on second degree implied malice

murder. As a result of the confusion, the court summarily concluded the need for
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an instruction on second degree murder would be satisfied with the giving of an
instruction for express malice second degree murder.

For example, after discussing instructions relating to armor piercing bullets,
the following colloquy occurred among court and counsel:

The Court: Alright
8.31 is murder in the second degree, which is a lesser included.

The Court: Killing resulting from an unlawful act dangerous to life.

Mr. Millington: I think that is more of a wreckless [sic.] driving-type
thing or something. I think the instructions we have incorporate second
degree murder.

The Court: Do you agree counsel.

Mr. Osborne: Well, I have some of my own in my package

The Court: I’ll get to yours in a second.

Mr. McCabe: I thought we had second degree included:

The Court: Yes.

Mr. Millington: Yes.

The Court: All right.

The second degree has issue has been addressed in the other instruction.

(13RT 3071, 1. 11-28.)

Later, after the discussion manslaughter and heat of passion, the following
exchange took place:

The Court: Here is the deal.

Let’s say, for instance, that the jury does not believe [the
prosecution’s] theory that the reason for the murder is, or for the
killing I should say, is because of their passion. The culprit alleged
passion against African Americans. They don’t believe that portion.

Then they’re unlawful killing with a drive-by shooting, okay, then
arguably could be just a random act, kind of like driving by with
reckless disregard and even something lesser in order to kill two
human beings. Assuming that is the case.

And if there sufficient information — if we don’t believe the hate
crime theory, okay, then there is a possibility that does not mean — if
the jury does not believe the hate crime theory, and does not believe
that there was commission of malice aforethought, and they were
driving by spraying at random, with a less than depraved heart, kind
of like wreckless disregard for safety of humans, then I would say
that perhaps that would be without malice aforethought.



(13CT 3073.)

Later in the discussion on jury instructions, however, when the parties
discussed whether the jury should be instructed on the crime of voluntary
manslaughter, the trial court described the very scenario that should have led the
court to instruct on second degree implied malice murder, stating, “We don’t know
if it’s a drive-by in the first place. It could be that the person jumped out of the car
and plugged the rounds.” (13RT 3073-3074.) ‘

The court observed that if the jury rejected the prosecution’s theory that the
murder was motivated by racial hatred," the resulting offense would arguably be a
random shooting akin to a “driving by with reckless disregard and even something
lesser,” which the court described as an act committed “without malice
aforethought.” (13RT 3073-3074.) The crime described by the court was, of
course, second degree murder committed with implied malice, viz., the doing of an
intentional act the natural consequences of which are dangerous to human life
performed with knowledge of the danger to, and with conscious disregard for,
human life.

Subsequently, the prosecutor revisited the question of whether voluntary
manslaughter instructions were warranted in this case and again affirmed the
existence of implied malice in the evidence in his case. The prosecutor said:

“If the court was saying these guys got out of the car or if they shot a
Norinco Mac-90 within 15 feet of these two individuals with armor
piercing bullets, with four rounds that , ift] was obviously an
intentional act dangerous to human life, with conscious disregard for
human life.”

(13RT 3094.)

As noted above, the evidence strongly supported a finding that there was
one shooter. This evidence included the testimony of Bertha Jacque as to the fact
that the shots were fired in a very short time, the cluster of the wounds showing

1 As to both appellants, the jury found the hate crime special circumstance and the
related hate crime enhancement to be not true. (38CT 10927-10928, 10931-10932.)
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Robinson had not moved between shots, all of which were fired from one gun, and
~ the speed at which multiple shots could be fired from the weapon used. However,
the evidence fails to show who actually fired the fatal shots, and there was no
evidence as to the shooter’s mental state or of the mental state of the non-driving,
non-shooting occupant of the car.'*> The prosecutor prosecuted both appellant and
co-defendant Nunez as the actual shooter and the aider and abettor. Aider and
abettor liability is premised on the combined acts of all the principals, but on the
aider a.nd'abettor’s own mens rea. (People v. McCoy, supra, 25 Cal.4th at p.
1120.) Where, as here, the prosecution did not rely upon and the jury was not
instructed on the natural and probable consequences doctrine, the aider and abettor
may have acted with reckless disregard and with the intent to inflict great bodily
injury, i.e., with the mens rea of implied malice, while the shooter shot with the
intent to kill. Or the converse may have been the case.

Because it was not proven at the guilt phase who the actual shooter was,
instructions on implied malice were needed so that the jury had that option as to
either defendant. Therefore, for purposes of this analysis, in it does not matter
who was the actual shooter.

It is true that the prosecﬁtion’s gang expert testified that if three members
of the Wilmas Gang entered the area where the crime occurred with a firearm, it
would be for the purpose of trying to kill someone (9RT 2102-2103), and this
would support a finding of premeditation. However, the jury is not bound to
accept the testimony of any particular witness. - More importantly, a second
degree murder instruction must be given if there is evidence to support that theory,
without regard to whether there is also evidence to support a finding of first degree
murder of another form of homicide.

Furthermore, the very nature of this type of crime is such that while it may
be premeditated, it is equally possible that it was a spur of the moment incident.

12 The prosecution’s theory was that Juan Carlos Caballero was the driver of the vehicle
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In fact, common experience shows that young men frequently cruise various areas
without a premeditated intent to kill. Even gang members may cruise rival
territory with an intent to commit crimes other than murder. It is equally likely
that the shooter, seeing a target of opportunity, rashly opened fire without giving
the matter any consideration. |

Had this been the case, the non-shooter could have been guilty of murder
on an implied malice theory.

In Mitchell v. Prunty (9th Cir. 1997) 107 F.3d 1337 the Ninth Circuit
explained

Except in West Side Story, gang members do not move in
lock-step formation. Gang movements are, in fact, often
more chaotic than concerted. See Jeffrey J. Mayer,
“Individual Moral Responsibility and the Criminalization of
Youth Gangs”, 29 Wake Forest L. Rev. 943, 949-50 (1993)
(describing most gangs as ‘disorganized’ and decrying
‘efforts to prosecute...gang members on the basis of social
ties,” as opposed to ‘traditional legal principles,” as a ‘panic
response’).

(Id. at p. 1342.)

Likewise, the defense expert explained that gangs are not as organized as
the police perceive them to be. (11RT 2477.) This would support a jury having
doubts as to the “West Side Story” nature of gang activity. Because the
prosecution must prove first degree murder, if the jury had a doubt as to the nature
of gang activity itself proving premeditation, it would be important for them to
have the option of second degree murder on an implied malice theory.

It is important to remember that the trial court itself recognized that implied
malice, second degree murder would be a possible verdict if the jury rejected the
hate crimes allegation. (13CT 3073.) In fact, this is precisely what happened, but
the jury was deprived of the option which the court perceived as a possible
situation if that result was reached. Accordingly, it was error to fail to give an

instruction on section degree implied malice murder.
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D. Prejudice

In People v. Breverman, supra, 19 Cal4th at p. 176, this court concluded
that failure to instruct on second degree implied malice murder when the evidence
supports such an instruction is subject to the test of People v. Watson (1956) 46
Cal.2d 818, 836, and is reversible if it is reasonably probable that the defendant
would have obtained a better result in absence of the error.

However, as Justice Kennard recognized, “[ilnstructions omitting or
miédescribing an element of an offense are subject to harmless error analysis
under the test of Chapman v. California, supra, 386 U.S. 18.” (People v.
Breverman, supra, 19 Cal.4th 142, 194, dis. opn. Kennard, J.)

In Beck v. Alabama, supra, 447 U.S. at p. 637-638, the United States
Supreme Court held that a sentence of death may not be constitutionally imposed
after a jury verdict of guilt of a capital offense where the jury was not permitted to
consider a verdict of guilt of a lesser-included noncapital offense and the evidence
would have supported such a verdict. Therefore, it is clear that Chapman, rather
than Watson, is the correct standard by which this error should be judged.

In People v. Barton (1995) 12 Cal.4th 186, 196, this court noted:

“Truth may lie neither with the defendant’s protestations of
innocence nor with the prosecution’s assertion that the
defendant is guilty of the offense charged, but at a point
between these two extremes: the evidence may show that the
defendant is guilty of some intermediate offense included
within, but lesser than, the crime charged. A trial court’s
failure to inform the jury of its option to find the defendant
guilty of the lesser offense would impair the jury’s truth-
ascertainment function. Consequently, neither the
prosecution nor the defense should be allowed, based on their
trial strategy, to preclude the jury from considering guilt of a
lesser offense included in the crime charged. To permit this
would force the jury to make an ‘all or nothing’ choice
between conviction of the crime charged or complete
acquittal, thereby denying the jury the opportunity to decide
whether the defendant is guilty of a lesser included offense
established by the evidence.”
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(Ibid.)

The state of the evidence makes it impossible to conclude that beyond a
reasonable doubt that a different result would not have been reached had the jury
been instructed on second degree murder committed with implied malice. As a
result of the trial court’s failure to instruct on implied malice murder, appellant’s
jury was presented with an unjustified all-or-nothing choice between express
malice murder and acquittal.

First, the prosecution presented no direct evidence of events within the car
from which shots were fired immediately before the shooting took place. In order
to place appellant in the car with Juan Carlos Caballero, the prosecution relied on
the much-impeached and profitably rewarded Ernie Vasquez and his suspect and
self-contradictory testimony that both defendants admitted being the shooter. The
prosecution presented no evidence as to the identity of the actual shooter. The
prosecution presented no evidence as to the actions or the mental state of any of
the car’s occupants prior to and at the time of the shooting. The prosecution’s
evidence concerning events prior to the shooting consisted primarily of
circumstantial evidence which shed very little light on the intent of the participants
at the time of the offense.

Nor was the question of the participants’ intent resolved by other jury
findings. Moreover, while a true finding on a gang enhancement allegation might
provide some marginal support for a conclusion of express malice had the victims
been members of a hostile gang, there was no evidence in this case to suggest that
Edward Robinson or Renesha Fuller were or appeared to be gang members. Thus,
under the circumstances of this case, the true finding on the gang enhancement
allegation provides no evidence relevant to the issues of premeditation or express
or implied malice. Furthermore, as will be discussed below in Argument III, the

true finding of the gang enhancement was itself invalid because it was based on

69



flawed instructions, with the trial court giving the instruction for another
subdivision of the relevant Penal Code section. Therefore, the finding of that
enhancement does not establish the missing element that would make an
instruction on implied malice unneceSsary.

Moreover, although it may first appear that the verdicts finding willful,
deliberate, and premeditated murder necessarily mean the jury found appellant
acted with express malice, i.e., with an intent to kill, closer review shows the
verdicts were necessarily produced by limitations in the verdict forms pfovided to
the jury. Appellant earlier noted that in addition to willful, deliberate, and
premeditated murder of the first degree, the trial court instructed the jury on first
degree murder perpetrated by use of armor-piercing ammunition and on first
degree murder committed by discharging a firearm from a motor vehicle with the
specific intent to inflict death. And yet the verdict forms in the record show the
jury was not provided with any options if it found implied malice. (38CT 10927,
10939, 10945-10957.) Limited to this choice of verdict forms, the jury was forced
to choose between acquitting or convicting of crimes requiring express malice.
Under such circumstances, it may not be reasonably said that the verdict of
premeditated murder renders the omission of instructions on the implied malice
form of second degree murder harmless error. (Cf. People v. Coddington (2000)
23 Cal.4th 529, 591-594; overruled on another ground in Price v. Superior Court
(2001) 25 Cal.4th 1046.)

Nor does the multiple murder special circumstance (Pen. Code, § 190.2,
subd. (a)(3)) found true in this case dispose of appellant’s claim. The jury was
instructed that in order to find the multiple murder special circumstance to be true,
it had only to find: “[f] A defendant has in this case been convicted of at least
one crime of murder of the first degree and one or more crimes of murder of the
first or second degree.” (37CT 10780; 14RT 3195.) The finding thus does not
require the jury find an intent to kill.
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The trial court also instructed the jury on the special circumstance intent
requirement for the actual shooter and for the accomplice. In so doing, the court
included instructional language pertaining to the intent requirement for an
accomplice to a felony murder. Thus, the court instructed the jury that if it found
“the defendant actually killed a human being, you need not find that the defendant
intended to kill in order to find the special circumstance to be true.” The jury was
further instructed that if it found “the defendant was not the actual killer, or if it
was unable to decide whether the defendant was the actual killer or aider and
abettor or co-conspirator,” it could not “find the special circumstance to be true
unless it was satisfied beyond a reasonable doubt the defendant with the intent to
kill” aided, abetted, etc., any actor in the commission of the murder, “or with
reckless indifference to human life and as a major participant” aided, abetted, etc.,
in the commission of the crime of “Penal Code 190.2 (a)(3)[,] Penal Code 190.2
(a)(16),”"® ie. the multiple murder or hate crime special circumstance.'*
(CALJIC No. 8.80.1; 37CT 10778; 14RT 3193-3195.)

This instruction thus told the jury it could find the special circumstance to
be true if it found appellant acted with the mental state of “reckless indifference to
human life.” The instruction also told the jury if it found appellant actually killed
a human being they did not need to find he intended to kill in order to find the
special circumstance to be true. Here, as repeatedly noted, the prosecutor readily
acknowledged he had failed to prove the identity of the actual shooter. Under
these instructions, and assuming the jury actually reached a conclusion as to the
identity of the shooter and the identity of the aider and abettor where the

3 Where the CALJIC instruction provided for the insertion of the statutorily defined
underlying felony, the court here inserted the Penal Code citations for the multiple
murder and hate crime special circumstance allegations.

14 As will be discussed below in Argument IV, the inclusion of the wording “reckless
indifference to human life and as a major participant” was itself an error as that language
is only applicable to felony murder, which was not charged in this case. Because the
language of CALJIC No. 8.80.1 is more pertinent to that 1ssue, the instruction is
reproduced in that section at pp. 90-91.
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prosecutor could not, the jury could have found defendant A to be the actual
shooter and returned a true finding as to him without finding he intended to kill.
The jury could also have found defendant B to have aided and abetted with
reckless indifference and as a major participant and returned a true finding as to
him without finding he intended to kill. In short, the multiple murder special
circumstance instruction did not require that the jury find express malice or an
intent to kill in order to return a true finding.

As noted previously, the court’s error violated appellant’s Fourteenth
Amendment right to due process of law and his Eighth Amendment right to a
reliable determination of guilt and penalty. (Beck v. Alabama, supra, 447 U.S. at
p. 637; Hopper v. Evans, supra, 456 U.S. atp. 611.)

Furthermore, correct jury instructions serve to ensure accuracy in the truth-
finding process. Incorrect jury instructions increase the possibility that an
‘innocent person may be unjustly convicted and sentenced to death in violation of
the Eighth and Fourteenth Amendments, which have greater reliability
requirements in capital cases. (Woodson v. North Carolina, supra, 428 U.S. 280,
305; Gilmore v. Taylor, supra, 508 U.S. 333, 334; Johnson v. Mississippi, supra,
486 U.S. 578, 584-585; Zant v. Stephens, supra, 462 U.S. 862, 879.)

The physical and testimonial evidence fegarding appellant’s intent is
neither overwhelming nor are they substantial. Under such circumstances,
because the right to instructions on lesser included offenses is a constitutionally
protected right, the conviction must be reversed unless the reviewing court is able
to declare a belief that it was harmless beyond a reasonable doubt. (Beck v.
Alabama, supra, 447 U.S. at p. 637-638; Chapman v. California, supra, 386 U.S.
18, 24.)

Accordingly, reversal of the convictions set forth in counts 1 and 2 is

required.
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I

THE COURT VIOLATED CONSTITUTIONAL
RIGHTS WHEN IT OMITTED ESSENTIAL
ELEMENTS FROM THE GANG ENHANCEMENT
INSTRUCTION, AND THE ENHANCEMENT
MUST THEREFORE BE REVERSED

A. Introduction

The amended information alleged a sentence enhancement that appellant
committed the murders charged in Counts 1 and 2 for the benefit of a criminal
street gang with the specific intent to promote criminal conduct by gang members,
within the meaning of Penal Code section 186.22, subdivision (b), paragraph (1).
(37CT 10675.) The jury returned “true” findings on this enhancement allegation.
(38CT 10928, 10933.)

However, the “true” findings were obtained under erroneous instructions.
Subdivision (a) of Penal Code section 186.22 defines the substantive offense of
participation in a criminal street gang, while subdivision (b) imposes a sentence
enhancement when a felony is committed for the benefit of a street gang. These
two subdivisions describé different elements and require different mental states.
The trial court erroneously instructed the jury on the elements of the substantive
offense rather than the elements of the sentence enhancement. Because this error
violated appellant’s federal constitutional rights, the street gang sentence

enhancement must be struck.

B. Analysis

The enhancement alleged in this case is defined in Penal Code section
186.22, subdivision (b), and requires the imposition of various enhancements on
“any person who is convicted of a felony committed for the benefit of, at the
direction of, or in association with any criminal street gang, with the specific

intent to promote, further, or assist in any criminal conduct by gang members, . . .”
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(Pen. Code section 186.22, subdivision (b)(1).) The elements of this enhancement
are: (1) the crime charged was committed for the benefit of, at the direction of, or
in association with a criminal street gang; and (2) the crime was committed with
the specific intent to promote, further, or assist in any criminal conduct by gang
members. (Pen. Code, § 186.22, subd. (a); see also CALJIC (7th ed. 2003)
CALIJIC No. 17.24.2; CALCRIM (Fall 2006) CALCRIM No. 3250.)

However, instead of instructing the jury on the foregoing elements, the trial
court gave a modified version of CALJIC No. 6.50, which read as follows':

[Defendant is accused in Counts 1 and 2 of having violated
section 186.22, subdivision (b) of the Penal Code, a crime.]

Every person who actively participates in any criminal street
gang with knowledge that the members are engaging in or have
engaged in a pattern of criminal gang activity, and who willfully
promotes, furthers, or assists in any felonious criminal conduct by’
members of that gang, is guilty of a violation of Penal Code section
186.22, subdivision (b), a crime.

“Pattern of criminal gang activity” means the [commission of]]
[or] [attempted commission of,] [or] [solicitation of] [sustained
juvenile petition for,] [or] [conviction of] two or more of the
following crimes, namely, murder and assault with a deadly weapon,
provided at least one of those crimes occurred after September 26,
1988 and the last of those crimes occurred within three years after a
prior offense, and the crimes are committed on separate occasions,
or by two or more persons.

'3 Counsel for Nunez objected to the giving of the instruction, albeit on the ground the
prosecution had failed to present evidence of a pattern of criminal gang activity. (See
13RT 3041-3043.) It does not appear that counsel for appellant Satele objected.

Appellant Satele should not be precluded from raising this issue on grounds of waiver
for several reasons.

First challenges to jury instructions affecting substantial rights are not waived even if
no objection is made at trial. (Penal Code § 1259) While generally, the failure to state the
correct grounds for an objection fails to preserve the issue, trial courts have a sua sponte
duty to give correct instructions of the elements of the offense, negating the need to
objected. (People v. Castillo (1997) 16 Cal.4th 1009, 1015.)

Furthermore. a failure to object is not a waiver of the objection if it would have been
futile to make the objection (People v. Hill (1998) 17 Cal.4th 800, 820.) Because
counsel for Nunez had just unsuccessfully objected, it would have been futile for
appellant to also object, because there is no reason to suspect that the trial court would
have ruled in a different manner.
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“Criminal street gang” means any ongoing organization,
association, or group of three or more persons, whether formal or
informal, (1) having as one of its primary activities the commission
of one or more of the following criminal acts, murder and assault
with a deadly weapon, (2) having a common name or common
identifying sign or symbol, and (3) whose members individually or
collectively engage in or have engaged in a pattern of criminal gang
activity.

Active participation means that the person must have a
relationship with the criminal street gang that is more than in name
only, passive, inactive or purely technical.

Felonious criminal conduct includes murder and assault with a
deadly weapon.

In order to prove this crime, each of the following elements must
be proved:

1 A person actively participated in a criminal street gang;

2 The members of that gang engaged in or have engaged in a
pattern of criminal gang activity;

3 That person knew that the gang members engaged in or have
engaged in a pattern of criminal gang activity; and

4 That person either directly and actively committed or aided and
abetted [another] [other] member[s] of that gang in committing the
crime[s] of murder and assault with a deadly weapon.”

CALJIC No. 6.50; 37CT 10761-10762; 14RT 3181-3183'°)

16 Counsel for Nunez objected to the giving of the instruction, albeit on the ground the
prosecution had failed to present evidence of a pattern of criminal gang activity. (See
13RT 3041-3043.) It does not appear that counsel for appellant Satele objected.

Appellant Satele should not be precluded from raising this issue on grounds of waiver
for several reasons.

First challenges to jury instructions affecting substantial rights are not waived even if
no objection is made at trial. (Penal Code § 1259) While generally, the failure to state the
correct grounds for an objection fails to preserve the issue, trial courts have a sua sponte
duty to give correct instructions of the elements of the offense, negating the need to
objected. (People v. Castillo (1997) 16 Cal.4th 1009, 1015.)

Furthermore. a failure to object is not a waiver of the objection if it would have been
futile to make the objection (People v. Hill (1998) 17 Cal.4th 800, 820.) Because
counsel for Nunez had just unsuccessfully objected, it would have been futile for
appellant to also object, because there is no reason to suspect that the trial court would
have ruled in a different manner.
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Under this instruction, the jury was free to return a “true” finding to the
charged enhancement without finding the essential elements of the enhancement,
viz., (1) that the crime charged was committed for the benefit of, at the direction
of, or in association with a criminal street gang, and (2) that the crime was
committed with the specific intent to promote, further, or assist in any criminal
conduct by gang members. Instead, the jury was able to find the enhancement
allegation to be true if it found appellant merely participated in a street gang and
aided and abetted the commission of a murder. Furthermore, the instruction as
given allowed for a “true” finding of the enhancement if the defendant was aware
that the gang had engaged in criminal conduct in the past, whereas a correct
instruction would have required the specific intent to assist in criminal conduct by
gang members in the present. Thus, the incorrect instruction eliminated the
specific intent element the enhancement requires.

The court’s error was exacerbated by the fact that the trial court failed to
include a reference to the sentence enhancement in its instruction that in order to
return a “true” finding the jury had to find the concurrence of act and specific
intent. The court instructed with CALJIC No. 3.31, as follows: “In the crimes
charged in counts one and two, there must exist a union or joint operation of act or
conduct and a certain specific intent in the mind of the perpetrator. Unless this
specific intent exists the crime to which it relates is not committed. [§] The
specific intent required is included in the definitions of the crimes set forth
elsewhere in these instructions.” (37CT 10758; 14RT 3179.) Under the plain
language of this instruction, the requirement of a union of act and intent was
limited solely to the two murders and not to the enhancement allegations. Thus,
not only was the jury not properly instructed on the elements of the enhancement,
it was also not properly instructed on the need to find the concurrence of the actus
reus and mens rea necessary for the enhancement.

The Fifth and Fourteenth Amendment Due Process Clauses and the Sixth
Amendment notice and jury trial guarantees require that any fact, other than a
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prior conviction, that increases the maximum penalty for a crime must be charged
in an indictment, submitted to a jury, and proven beyond a reasonable doubt.
(Blakely v. Washington (2004) 542 U.S. 296; Apprendi v. New Jersey, supra, 530
U.S. 466, 476; In re Winship (1970) 397 U.S. 358, 364.) Because a sentence
enhancement requires findings of facts that increase the maximum penalty for a
crime; the United States Supreme Court has held that this rule applies spectfically
to sentence enhancement allegations. (Blakely v. Washington, supra, 542 U.S. at
pp- 301-302; Apprendi v. New Jersey, supra, 530 US. at pp- 476, 490.)

The Due Process Clause requires that the prosecution prove every element
of the offense charged against a defendant. (United States v. Gaudin (1995) 515
U.S. 506, 509-510.) Due process also requires that the court must instruct the jury
that the state bears the burden of proving each element of the crime beyond a
reasonable doubt, and the court must state each of those elements to the jury. (In
re Winship (1970) 397 U.S. 358, 363; Sullivan v. Louisiana (1993) 508 U.S. 275,
277-278; Carella v. California (1989) 491 U.S. 263, 265) Omission of an element
of a crime from an instrﬁction is federal due process error (Evenchyk v. Stewart
(9th Cir. 2003) 340 F.3d 933-939) and compels reversal unless the beneficiary of
the error can show the error to have been harmless beyond a reasonable doubt.
(Chapman, supra, at p. 265.)

Similarly, to find the facts necessary for a sentence enhancement to be true
beyond a reasonable doubt, the jury must be properly instructed on the elements of
the enhancement. Thus, this court has held that the trial court must instruct on
general principles of law relevant to and governing the case, even without a
request from the parties. (People v. Cummings (1993) 4 Cal.4th 1233, 1311.)
This rule applies not only to the elements of a substantive offense, but also to the
elements of an enhancement. (People v. Winslow (1995) 40 Cal.App.4th 680,
688.) »

Correct jury instructions serve to ensure accuracy in the truth-finding

process. Incorrect jury instructions increase the possibility that an innocent person
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may be unjustly convicted and sentenced to death in violation of the Eighth and
Fourteenth Amendments, which require greater reliability in capital cases.
(Woodson v. North Carolina, supra, 428 U.S. 280, 305; Gilmore v. Taylor, supra,
508 U.S. 333, 334; Johnson v. Mississippi, supra, 486 U.S. 578, 584-585; Zant v.
Stephens, supra, 462 U.S. 862, 879.) As applied to the facts of this case, the
foregoing cases required that the jury be instructed on all of the elements of the
criminal street gang enhancement charged in the information.

The omission of an essential element of an instruction compels reversal
unless respondent can show the error to have been harmless beyond a reasonable
doubt. (Mitchell v. Esparza (2003) 540 U.S. 12, 16, and cases there cited;
Chapman v. California, supra, 386 U.S. 18, 24.) To determine whether an error
contributed to a verdict, Chapman “instructs the reviewing court to consider not
what effect the constitutional error might generally be expected to have upon a
reasonable jury, but rather what effect it had upon the guilty verdict in the case at
hand. (Sullivan v. Louisiana, supra, 508 U.S. at p. 279, explaining Chapman,
supra 386, at 24.)

~ In this case, appellant did not concede or admit the omitted elements of the
sentence enhancement, so the instructional error may not be found harmless on
that basis. (Carella v. California, supra, 491 U.S. at p. 271 (conc. opn. of Scalia,
1.).) Nor was the jury called upon to find the omitted elements as predicate facts
in the resolution of appellant’s guilt of the substantive offenses. (lbid.) To the
contrary, the prosecution’s theory was that appellants were West Side Wilma gang
members motivated by the culture of their particular gang to shoot and kill
Robinson and Fuller because they were African-Americans. The jury soundly
rejected this theory when it refused to find the hate crime special circumstance
allegations to be true.

In rejecting the prosecution’s theory that Robinson and Fuller were killed
because the West Side Wilmas hated African-Americans, the jury also implicitly
rejected the theory that the motive for the killings was gang-related. That suggests

78



in turn that a properly instructed jury would not have found the sentence
enhancement to be true. However, the instruction as given permitted a “true”
finding without any gang-related motive for the killings. Under the plain terms of
the instruction, the jury was free to impose the enhancement if both defendants
were gang members and one aided the other in the commission of a crime, without
regard to whether the crime was a product of gang membership or culture.
Finally, no other properly given instruction required that the jury resolve the
factual questions in issue in the omitted instruction. Thus, it may not be said that
the jury’s verdict on other points resolved the factual issues necessary to a finding
of the sentence enhancement. (Californiav. Roy (1997) 519 U.S. 2.

For these reasons, respondent cannot show the instructional error to have
been harmless beyond a reasonable doubt. (Chapman v. California, supra, 386
U.S. at p. 84.) Accordingly, the portion of the judgment imposing the
enhancements of Penal Code section 186.22, subdivision (b)(1) must be reversed.

Moreover, the instructions on the street gang enhancement directly
contributed to the improper, inconsistent finding that both defendants personally
used the fircarm. As explained in detail in Argument V, post, the instruction on
the firearm use enhancement (CALJIC No. 17.19) informed the jury that the
firearm enhancement applied “to any person charged as a principal in the
commission of an offense, when a violation of Penal Code sections 12022.53(d),
and 186.22(b) are plead [sic] and proved.” (CT 10788.) Since the jury was never
instructed on 186.22, subdivision (b), but was instead given an instruction on
subdivision (a), the instructional error on the street gang enhancement also
invalidates the firearm “personal use” finding. These two errors in turn
improperly inflated appellant’s individual culpability and allowed the jury to avoid
resolving crucial questions as to the mental state of the aider and abettor. It was
also likely to be a factor that would heavily influence a jury to impose the death
penalty, and it was a factor relied on by the trial court in denying the request to
modify the verdict and/or grant a new trial.
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Clearly, the error in instructions on the gang enhancement had an impact
beyond the imposition of the enhancement itself, thereby requiring a reversal of

the judgment of conviction and the death sentence.

C. Instructing The Jury With The Substantive Offense Under Section 186.22,
Rather Than Enhancement Provided For By That Section Had The Effect Of
Denying Appellant The Right To Due Process Of Law By Denying Him The
Right To Notice Of The Charges Alleged Against Him.

The trial court’s error in instructing the jury with the substantive offense of
participation in a criminal street gang in violation of section 186.22, subdivision
(a), instead of the enhancement charged under subdivision (b), as described in the
preceding portion of this argument, deprived appellant of the right to due process
of law, guaranteed by the Fifth and Fourteenth Amendments to the United States
Constitution, because it deprived appellant of the right to notice of the charges
being alleged against him.

The Sixth Amendment guarantees a defendant the right to be informed of
the nature of the charges against him so as to permit adequate preparation of a
defense. As our Supreme Court has stated, “It is as much a violation of due
process to send an accused to prison following conviction of a charge on which he
was never tried as it would be to convict him upon a charge that was never made.”
(Cole v. Arkansas (1948) 333 U.S. 196, 201; see also In re Oliver (1948) 333 U.S.
257, 273 [“A person’s right to reasonable notice of a charge against him, and an
opportunity to be heard in his defense-a right to his day in court-are basic in our
system of jurisprudence....”]; Jackson v. Virginia, supra, 443 U.S. 307, 314, [A
person cannot incur the loss of liberty for an offense without notice and a
meaningful opportunity to defend.”].) |

In determining whether a defendant has received fair notice of the charges
against him, one must first look to the information. (James v. Borg (9th Cir. 1994)
F.3d 20, 24, citing Lincoln v. Sunn (9th Cir. 1987) 807 F.2d 805. 813 - “A court
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cannot permit a defendant to be tried on charges that are not made in the
indictment against him”).

“When a defendant pleads not guilty, the court lacks jurisdiction to convict
him of an offense that is neither charged nor necessarily included in the alleged
. _crime.”. (People v. West (1970) 3 Cal.3d 595, 612 quoted in People v. Thomas
(1987) 43 Cal.3d 818, 826.) ,

Recently, Gautt v. Lewis (9th Cir. 2007) 489 F.3d 993, held automatic
reversal was appropriate when a discrepancy existed between the enhancement
alleged and the enhancement for which jury instructions were given, and the jury
found the enhancement allegation to be true. In Gautt, the enhancement under
section 12022.53, subdivision (b) was alleged by number and verbatim in the
information, but the instruction included the language of section 12022.53,
subdivision (d). The Ninth Circuit explained that the two subdivisions of section
12022.53 differ in several critical respects. Italicizing the relevant differences, the
court explained that subdivision (b) provides for an enhanced sentence when a
defendant “personally used a firearm,” while subdivision (d) provides for the
increased sentence when a “intentionally and personally discharged a firearm and
proximately caused great bodily injury” to another. (Id. at p. 1013.) The court
explained the confusion began when the verdict form cited to section 12022.53(b),
but listed the personal discharge and proximate causation elements of section
12022.53(d). Additionally, the verdict form did not include subdivision (d)’s
element of intentional discharge. (I/d. at p. 1013.)

In finding reversible error, Gautt stated that the situation presented was not
one where merely the numerical citation was incorrect but rather one where the
verbal description did not correspond to the information. Nor was it a situation
where the reference to one statute necessarily encompassed the other one as a
lesser-included offense. Therefore, the court found that the defendant Gautt’s

constitutional right to be informed of the charges against him was violated by the
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stark discrepancy between the enhancement charged and the enhancement
imposed. (Id. at p. 1007.)

Gautt next evaluated whether the failure to give the defendant notice of the
charges should be evaluated under the harmless error standard of Chapman v.
California, supra, 386, U.S. 18 or the per se reversal standard of structural error of
Arizona v. Fulminante (1991) 499 U.S. 279, 310.

Gautt explained that the Supreme Court has characterized the defendant’s
right to be infofmed of charges against him as both “basic in our system of
jurisprudence,” , and as a “principle of procedural due process” that is
unsurpassed in its “clearly established” nature (quoting from In re Oliver (1948)
333 U.S. 257, 273 and Cole v. Arkansas (1948) 333 U.S. 196, 201. The Ninth
Circuit concluded that this the failure to be notified of the charges must be
regarded as structural error because it

“ ‘affect[s] the framework within which the trial proceeds, rather
than simply [being] an error in the trial process itself,” [citations]
describing structural defects as those that “infect the entire trial
process” and “which defy analysis by ‘harmless-error’ standards™.)

(Gautt, at p. 1015-1017.)

This case is identical to Gautt. Like Gautt, this is not a case where the error
was a mere mistake in reciting the number of the code section, while correctly
listing the elements. In this case the jury was presented with an instruction which
asked them to find “true” elements of which appellant had never received notice.
In particular, the elements of active participation and knowledge of the pattern of
criminal behavior by the members of the gang had never been alleged in the
information, and appellant had no notice that these elements would be part of the
case against him. Nonetheless, these elements were submitted to the jury, and
appellant was sentenced for an enhancement based of this finding. Therefore,
appellant submits that the findings pursuant to Penal Code section 186.22,

subdivision (b) must be reversed.
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Furthermore, as discussed above, the personal use of the firearm was found
to be true as a result of the enhancement under sections 186.22. This finding was
used by the trial court in its decision to impose the death penalty returned by the
jury. Because the finding of personal use of the firearm was constitutionally
infirm, appellant-submits that the firearm use finding must also be invalidated.
Moreover, it was error for the jury and the court to rely upon these two findings to

impose the death penalty.
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v

IN FAILING TO REDACT PORTIONS OF CALJIC NO. 8.80.1,
THE TRIAL COURT INCORRECTLY INSTRUCTED THE JURY
ON THE MENTAL STATE REQUIRED FOR ACCOMPLICE
LIABILITY WHEN A SPECIAL CIRCUMSTANCE IS
CHARGED. THE ERROR PERMITTED THE JURY TO
FIND THE MULTIPLE MURDER SPECIAL CIRCUMSTANCE
TO BE TRUE UNDER A THEORY THAT WAS NOT
LEGALLY APPLICABLE TO THIS CASE, IN VIOLATION
OF APPELLANT’S CONSTITUTIONAL RIGHT TO DUE
PROCESS OF LAW UNDER THE FIFTH AND FOURTEENTH
AMENDMENTS AND HIS SIX AMENDMENT RIGHT
TO A JURY TRIAL.

A. Introduction

The jury found the multiple murder special circumstance allegation to be
true in findings made in conjunction with Counts 1 and 2. (38CT 10927.)
However, the jury reached these special findings under a version of CALJIC No.
8.80.1 that incorrectly stated the law regarding accomplice intent by allowing the
jury to find the enhancement to be true for aiders and abettors without first fmding
the required intent to kill. The instruction incorrectly informed the jury that the
special circumstance could be found to be true if the jury believed appellant was a
major participant in the crime and acted with reckless ihdifference, an element that
is only applicable to felony murder cases and not to the special circumstance
alleged in this case.

This error violated appellant’s Fifth and Fourteenth amendment rights to
due process of law and his Sixth Amendment right to a jury trial. The error was
not harmless beyond a reasonable doubt in this case because the jury could have
reasonably concluded, as in fact the prosecutor argued, that it was not proven who

acted as the actual shooter and who acted as the aider and abettor.!” Thus, under

17 Indeed, as appellant has elsewhere noted (see Argument I, section C, pp. 38-39), the
facts strongly suggest that appellant was not the actual shooter.
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properly given instructions, the jury would have had to determine whether
appellant aided and abetted with the intent to kill before finding the enhancement
true as to him. The instructional error concerned an element of the special
circumstance and was not harmless beyond a reasonable doubt. Reversal of the

special circumstance findings is required.

B. The Jury Was Incorrectly Instructed as to the Law Regarding Accomplice
Intent

A defendant is subject to a sentence of death or life imprisonment without
the possibility of parole if he is convicted of first degree murder and the jury finds
to be true a special circumstance allegation that the defendant has been convicted
of more than one offense of murder in the first or second degree. (Pen. Code, §§
190.2, subd. (a)(3), 190.3, 190.4.)

If the defendant is the actual killer, as opposed to an aider and abettor, the
jury need not find the defendant acted with intent to kill in order to return a true
finding to the multiple murder special circumstance. (Pen. Code, § 190.2, subd.
(b); Yoshisato v. Superior Court (1992) 2 Cal.4th 978, 992 [amendments to Pen.
Code, § 190.2, by Propositions 114, 115, effective June 6, 1990); Tapia v.
Superior Court (1991) 53 Cal.3d 282, 301-302 {Prop. 115 amendment to Pen.
Code, § 190.2(b), codified holding in People v. Anderson (1987) 43 Cal.3d 1104,
1144-1145].)

However, except as set forth below, a finding of intent to kill is required
before the special circumstance can be imposed upon aiders and abettors. Penal
Code section 190.2, subdivisioﬁ (c), provides: “Every person, not the actual killer,
who, with the intent to kill, aids, abets, counsels, commands, induces, solicits,
requests, or assists any actor in the commission of murder in the first degree shall
be punished by death or imprisonment in the state prison for life without the
possibility of parole if one or more of the special circumstances enumerated in

subdivision (a) has been found to be true. . . .” Thus, while intent to kill is not an
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element of the multiple murder special circumstance where the actual killer is
concerned, when a defendant is an aider and abettor, rather than the actual killer,
intent to kill must be proved. (People v. Anderson, supra, 43 Cal.3d 1104, 1149-
1150; overruling People v. Turner (1984) 37 Cal.3d 302, to the extent it holds to
the contrary.) 4

An exception to this rule, however, has been created for cases that arose on
or after June 6, 1990, and involve a felony-murder special circumstance. In felony
murder cases, a defendant who is not the actual killer and who does not act with
intent to kill is nevertheless subject to the death penalty if he acts with reckless
indifference to human life and as a major participant aided in the commission of a
felony enumerated in subdivision (a)(17) of Penal Code section 190, and the
enumerated felony resulted in the death of some person or persons, for which the
defendant is convicted of first degree felony murder. (Pen. Code, § 190.2, subd.
(d).) In short, subdivision (d) of Penal Code section 190.2 permits imposition of
the death penalty on a defendant who is determined to be a major participant
acting with reckless indifference to life in a felony-based special circumstance.
(People v. Smith (2005) 135 Cal.App.4th 914.)

In appellant’s case, the pleading did not allege the felony murder special
circumstance. Accordingly, the jury in this case could not impose the special
circumstance on a defendant who was an aider and abettor unless it first found that
the defendant acted with the intent to kill.

However, the trial court erroneously instructed appellant’s jury with a
modified version of CALJIC No. 8.80.1, the “introductory” special circumstances
pattern instruction, which was intended to apply only to aiders and abetters in
Jfelony-murder cases. The resulting instruction permitted the jury to find appellant
eligible for the death penalty even if they believed he did not intend to kill but
merely possessed the mental state of reckless indifference to human life. The
court then compounded the error by inserting into blanks in the pattern instruction
the numbers of the Penal Code sections of the charged special circumstances
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rather than the section numbers of the underlying felony-murder felonies, as the
CALIJIC authors had intended, thus exposing appellant to the death penalty if the
jury found he merely aided and abetted another in the commission of a special
circumstance rather than a substantive crime. The improper instruction given to

~ the jury read as follows:

“If you find a defendant in this case guilty of murder of the first
degree, you must determine if one or more of the following special
circumstances are true or not true: Penal Code 190.2 (a)(3), Penal
Code 190.2 (a)(16).

“The People have the burden of proving the truth of a special
circumstance. If you have a reasonable doubt as to whether a special
circumstance is true, you must find it to be not true.

“Unless an intent to kill is an element of a special circumstance, if
you are satisfied beyond a reasonable doubt that the defendant
actually killed a human being, you need not find that the defendant
intended to kill in order to find the special circumstance to be true.

“If you find that a defendant was not the actual Kkiller of a human
being, or if you are unable to decide whether the defendant was the
actual killer or an aider and abettor or co-conspirator, you cannot
find the special circumstance to be true as to that defendant unless
you are satisfied beyond a reasonable doubt that such defendant with
the intent to kill aided, abetted, counseled, commanded, induced,
solicited, requested, or assisted any actor in the commission of the
murder in the first degree, or with reckless indifference to human life
and as a major participant, aided, abetted, counseled, commanded,
induced, solicited, requested, or assisted in the commission of the
crime of Penal Code 190.2 (a)(3)[,] Penal Code 190.2 (a)(16) '
which resulted in the death of a human being, namely Edward
Robinson and Renesha Ann Fuller.

“A defendant acts with reckless indifference to human life when
that defendant knows or is aware that his acts involve a grave risk of
death to an innocent human being.

13 Although the authors of the pattern instruction intended for the court to insert the Penal
Code section or sections of the relevant underlying felony required for felony murder, the
instruction as given incorrectly cited the Penal Code sections for the charged multiple
murder and hate crime special circumstances. (37CT 10778.)
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“You must decide separately as to each of the defendants the
existence or nonexistence of each special circumstance alleged in
this case. If you cannot agree as to all the defendants, but can agree
as to one or more of them, you make your finding as to the one or
more upon which you do not agree.

“You must decide separately each special circumstance alleged in
this case as to each of the defendants. If you cannot agree as to all of
the special circumstances, but can agree as to one or more of them,
you must make your finding as to the one or more upon which you
do agree.

“In order to find a special circumstance alleged in this case to be
true or untrue, you must agree unanimously.

“You will state your special finding as to whether this special
circumstance is or is not true on the form that will be supplied.”

(37CT 10778-10779; 14RT 3193-3195; emphasis added.)

The foregoing pattern instruction includes the major participant/reckless
indifference language under which an aider and abettor who is charged with the
felony murder special circumstance may be subject to the death penalty. In
modifying the version of CALJIC No. 8.80.1 given to appellant’s jury, the trial
court failed to redact this language from the pattern instruction. The prosecutor
exacerbated the error when he explained in closing arguments to the jury that both
of the defendants were major participants in the offense. Later, the prosecutor
again described appellant’s role in the crime as “major.” (17RT 4294, 4295.)

As a result of this error, the jury was allowed to find the multiple murder
special circumstance to be true as to appellant if it merely found him to be a major
participant who acted with reckless indifference to life and who aided and abetted
another person to whom one of these two special circumstances applied. Thus, the
instructional error allowed the jury to find the special circumstances true without a
proper legal theory to support the finding. Allowing the jury to convict under an
improper theory violates the principles set forth in People v. Guiton (1993) 4
Cal.4th 1116.
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The court’s error in failing to redact the reckless indifference language from
CALJIC 8.80.1 resulted in part from the somewhat confusing structure of the
pattern instruction, a flaw which the authors of the new CALCRIM instructions
appear to have recognized and corrected. The new CALCRIM instructions
‘correctly explain the difference between the aider and abéttor’s mental state for
felony murder special circumstances, on the one hand, and the aider and abettor’s
mental state in non-felony murder special circumstances, on the other.

In CALJIC No. 8.80.1, one paragraph contains the two mental states for
aider and abettor in felony murder and non-felony murder cases, leaving it to the
court to choose which one is applicable to the case at hand and redact the other.
By contrast, CALCRIM separates felony-murder and non-felony-murder special
circumstances into two different instructions, CALCRIM 702 and CALCRIM 703.
In its heading, CALCRIM 702 is described as “Special Circumstances: Intent
Requirement for Accomplice After June 5, 1990 — Other Than Felony Murder.”
This instruction, which would have been appropriate in this case, informs the jury
that if the defendant is found guilty of first degree murder but was not the actual
killer, then, in considering the special circumstances in section 190.2, subdivision
(a)(2) through (a)(6) the jury must also decide whether the defendant acted with
the intent to kill, a fact which the People must prove for the aider and abettor.
(The applicable special circumstance in this case is multiple murders listed in
section 190.2, subdivision(a)(3).)

The use note to CALCRIM 702 explain that under People v. Jones (2003)
30 Cal.4th 1084, 1117, a trial court has a sua sponte duty to instruct the jury on the
mental state required for accomplice liability when a special circumstance is
charged and there is sufficient evidence to support the finding that the defendant
was not the actual killer. The use note further explains that CALCRIM 702 is to
be used in cases where the jury could conclude that the defendant was an

accomplice to the homicide, and is charged with a special circumstance, other than
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felony murder, that does not require intent to kill by the actual killer, the situation
presented here.

The subsequent instruction, CALCRIM No. 703, then explains the intent
requirement for the aider and abettor for the special circumstances in felony
murder cases. CALCRIM 703 states that if the defendant is guilty of first degree
murder but was not the actual killer, then, when considering the felony murder
special circumstance, the jury has to find either that the defendant acted with intent
to kill or that the defendant was a major participant in the crime and acted with
reckless indifference to human life.

As the foregoing shows, while CALJIC combines the two distinct theories
of aider and abettor liability into the same instruction and relies on the trial court
to delete the phrases that are not applicable, CALCRIM tracks the structure of
section 190.2, subdivisions (c) and (d) and crafts separate alternative instructions
for felony murder and non-felony murder cases. This improvement makes it much
less likely that the trial court will improperly edit the CALJIC instruction, as the
court did here. '

The erroneous instruction permitted the jury to find the special circumstance
true as to appellant under three possible theories: (1) that he was the actual killer; (2)
that he aided and abetted with intent to kill; or (3) that he acted with reckless
indifference while aiding and abetting another in the commission of a special
circumstance. As explained above, the third of these theories was legally incorrect.
Because this court cannot now determine which of these theories the jury relied
upon, reversal is required.

The question here is governed by the Green/Guiton analysis developed by
this court more than a decade ago. In Guiton, supra, this court held that whether a
conviction based upon an incorrect or inadequate theory requires reversal depends
on whether the theory was factually inadequate or legally inadequate. This court
held that in situations where a factually inadequate theory was presented, the error
will not necessarily require reversal if another factually adequate theory was
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presented, whereas presenting a jury with a criminal case premised on an inadequate
legal theory normally will require reversal.

“Jurors are not generally equipped to determine whether a particular
theory of conviction submitted to them is contrary to law—whether,
for example, the action in question is protected by the Constitution, is
— - time barred, or fails to- come within the statutory definitiomr of the -
crime. When, therefore, jurors have been left the option of relying
upon a legally inadequate theory, there is no reason to think that their
own intelligence and expertise will save them from that error.”

(People v. Guiton, supra, 4 Cal.4th at p. 1125, quoting Griffin v. United
States (1991) 502 U.S. 46, 59.)

In People v. Green (1980) 27 Cal.3d 1, this court examined a kidnapping
case in which the defendant moved the victim three separate times, and the jury
could have based its verdict on any of the three asportations. As to the first
asportation, this court found that the jury bad been misinstructed. As to the third
asportation, this court found that the movement was so slight as to have been
insufficient as a matter of law to support the kidnapping verdict. Having found
error as to two of the three possible segments of asportation, this court could not
determine from the record “whether the jury based its verdict on either of the
‘legally insufficient segments of [the victim’s] asportation....””” (People v. Guiton,
supra, 4 Cal.4th at p. 1121, quoting Green, at p. 67.)

In Green, respondent contended that a continuous kidnapping had occurred
beginning with the initial movement and ending with the murder. (Zbid.) This court
was not persuaded: “The fatal flaw in this ‘continuous kidnapping’ theory, however,
is that it was simply not the theory on which the case was tried.” (Jbid.) Not only
did the prosecutor emphasize the 90-foot movement as sufficient to satisfy the
element of asportation, “[n]othing in the instructions, moreover, disabused the jury
of this notion. The instructions ... told the jury only that the crime is committed
when the defendant moves a person ... ‘for a substantial distance ....” No further
guidance was provided ....” (/d. at pp. 68-69.)
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Thus, in Green the error amounted to the presentation of a legally deficient
case. For such cases, this court stated this general rule: “[W]hen the prosecution
presents its case to the jury on alternate theories, some of which are legally correct
and others legally incorrect, and the reviewing court cannot determine from the
record on which theory the ensuing general verdict of guilt rested, the conviction
cannot stand.’” (Id. at p. 89, quoted in People v. Guiton, supra, 4 Cal.4th at p. 1122;
People v. Green, supra, 27 Cal.3d at p. 69; see, Griffin v. United States, supra, 502
U.S. at pp. 52-55, 58-59; People v. Aguilar (1997) 16 Cal.4th 1023, 1034; People v.
Tinajero (1993) 19 Cal. App.4th 1541, 1551.)

This court recognized that the record “contain[ed] evidence that could have
led the jury to predicate its kidnapping verdict on the legally sufficient portion of
[the] asportation. But it also contain[ed] evidence that could have led the jury to rely
... on ... the legally insufficient portion[] of that movement. The instructions
permitted the jury to take the latter course; and the district attorney expressly urged
such a verdict in his argument. . . . We simply cannot tell from this record which
theory the jury in fact adopted.” (People v. Green, supra, 27 Cal.3d at p. 71; cf.
People v. Aguilar, supra, 16 Cal.4th at p. 1036 [“That the jury here was not, in the
end, invited to reach a guilty verdict by a faulty amalytical path is clear from a
consideration of the context of the prosecutor’s summation™].)

In People v. Guiton, supra, 4 Cal.4th 1116, this court expressly reaffirmed
the principles in Green. A reviewing court will “negate a verdict that, while
supported by evidence, may have been based on an erroneous view of the law ... .”
[Citation.]” (Id. at pp. 1125-1126.) Accordingly, reversal is generally required in
those instances “in which “a particular theory of conviction ... is contrary to law,’ or,
phrased slightly differently, cases involving a ‘legally inadequate theory’ ..
[including] a case where the inadequate theory ‘fails to come within the statutory
definition of the crime.” [Citation.]” (Jd. at p. 1128.) However, this court in Guiton
distinguished the situation in which multiple facrual theories are presented, but at
least one such theory is unsupported by sufficient evidence. In this situation, the
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conviction with be presumed to be based upon the factually supported theory and
the judgment will be permitted to stand because it is naturally more likely that the
jury relied on the theory for which there was supporting evidence. This is because
the jury is more suited to making factual determinations.

By contrast, in the Green situation, two or more theories of liability are
presented, both of which have substantial evidence supporting them, but one of the
theories is not a viable legal theory of liability. Reversal is compelled in such a case
because the jury is not presumed to have legal/ knowledge, and therefore is not in a
position to evaluate the sufficiency of the legal theories. (People v. Guiton, supra, 4
Cal.4th 1124-1126.)

The error in this case was one of legal, not factual, insufficiency, and reversal
is therefore required. As applied to this case, jurors would not know that intent to
kill is required for a multiple-murder special circumstance, nor would they know
that “reckless indifference” is only applicable to felony murder. As a result, the
jury may have regarded the aider and abettor’s acts as reflecting a reckless
indifference to human life, and could have found the special circumstance true on
that basis. Moreover, by its terms, the instruction also permitted the jury to
impose a special circumstance if it found that the defendant aided and abetted the
special circumstance rather than the murder itself. As explained in Richardson v.
Marsh (1987) 481 U.S. 200, 206, “the almost invariable assumption of the law [is]
that jurors follow their instructions.” In this case, if the jurors followed the
instructions for the special circumstance allegations they could find those to be
true on an improper theory, without having to address essential elements of the
special circumstance. For these reasons, the legal theory was inadequate, and
under Green, the error requires reversal of the special circumstance and penalty.

Correct jury instructions not only inform the jury of the legal elements of
the crimes and special circumstances with which a defendant is charged, but also
serve to ensure accuracy in the truth-finding process. Incorrect jury instructions

increase the possibility that an innocent person may be unjustly convicted and
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sentenced to death in violation of the Eighth and Fourteenth Amendments, which
require greater reliability in capital cases. (Woodson v. North Carolina, supra, 428
U.S. 280, 305; Gilmore v. Taylor, supra, 508 U.S. 333, 334; Johnson v.
Mississippi, supra, 486 U.S. 578, 584-585; Zant v. Stephens, supra, 462 U.S. 862,
879.)

Appellant has described in Subsection B of Argument I the evidence
establishing the fact that there was only one shooter. Although this error deals
with the liability of the aider and abettor, and not the actual shooter, appellant is
entitled to the benefit of a correct instruction on this issue because although the
District Attorney later argued that appellant was the shooter, at the time that this
instruction was given to the jury, and at the time that the jury resolved this issue,
the prosecution’s position was that it had not proven who the shooter was. (14RT
3211.) Therefore, at that time the jury was deciding appellant’s liability as a
potential aider and abettor.

The instructional error allowed the jury to return a true finding for the
multiple murder special circumstance against appellant based on a theory that is
not a proper basis for conviction. This requires a reversal of the conviction
because it constitutes structural error. Structural errors are those which are so
fundamental to a fair trial that they are reversible per se. (Arizona v. Fulminante,
supra, 499 U.8. 2; 6 Witkin, Cal. Crim. Law 3d (2000) Chapter XVII. Reversible
Error.) |

The reason for this is that this instruction lowered the prosecution’s burden
of proof similar to the manner in which reasonable doubt instruction in issue in
Sullivan v. Louisiana, supra, 508 U.S. 275 lowered the burden of proof. As
explained in Swullivan, when a finding of “beyond a reasonable doubt” is
undermined “when the instructional error consists of a misdescription of the
burden of proof, which vitiates all the jury’s findings. A reviewing court can only
engage in pure speculation-its view of what a reasonable jury would have done.
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And when it does that, “the wrong entity judge[s] the defendant guilty.” (Id. at p.
281.)

In Pulido v. Chrones (9th Cir. 2007) 487 F.3d 669 the Ninth Circuit held
that a felony-murder conviction solely on the basis of post-murder involvement in
the robbery, which was ‘an invalid legal theory, was reversible error. "In doing so
the court stated that such an error “was structural and that ‘where a reviewing
court cannot determine with absolute certainty whether a defendant was convicted
under an erroneous theory’ reversal is required.” (Id. at p. 676, quoting Lara v.
Ryan (9th Cir. 2006) 455 F.3d 1080, 1086.)

This court has held instructional error harmless when it has been able to
conclude that in determining the truth of the special circumstance allegation the
jury had necessarily found an intent to kill under other properly given jury
instructions or when evidence of the defendant’s intent to kill the victims was
“overwhelming.” (People v. Hardy (1992) 2 Cal.4th 86, 192 [instructions
considered in combination required jury to find defendant was either actual killer
or that he intentionally aided actual killer in an intentional Killing]); People v.
Johnson (1993) 6 Cal.4th 1, 45 [overwhelming evidence of actual killer’s intent to
kill in Carlos v. Superior Court (1983) 35 Cal.3d 131 crime in that he strangled
one victim and set her on fire and beat second victim to death by inflicting 10 to
12 kicks to head and face].)

However, even if this were not a structural error, the error would
nevertheless require reversal because it violated appellant’s rights to due process
of law and respondent cannot show the error to have been harmless beyond a
reasonable doubt, as required by Chapman v. California, supra, 386 U.S. 18.

Under the circumstances of appellant’s case, it cannot be concluded beyond
a reasonable doubt that the inclusion in the instruction of the major
participant/reckless indifference language did not contribute to the verdict by
allowing for an improper theory that the jury could use for conviction
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The evidence showed that appellant and his fellow gang members got in a
car with a weapon capable of rapid firing and drove around in the area inhabited
by arival gang. The jury was told how gangs act from the evidence of prosecution
gang expert Julie Rodriguez. The jury might conclude that having gone into rival
territory with his gang cohorts exhibited a reckless indifference to human life.

The evidence that appellant possessed the intent to kill Robinson and Fuller
was not overwhelming. The jury rejected the allegation that Robinson and Fuller
were intentionally killed because of their race (38CT 10927-10928). The
prosecution presented evidence from which appellant’s presence in the car from
which shots were fired might be inferred, but no evidence of any action taken by
him within the car and no evidence of his mental state while in the car that would
constitute “overwhelming” evidence that he acted in the role of aider and abettor
with the required intent to kill.

By contrast, if the jury had a question about appellant’s intent, the jury
could easily conclude that appellant’s conduct of cruising with his fellow gang
was indicative of a reckless indifference to human life. Indeed, it may be said that
much of gang behavior shows a lack of concern for others that is closer to
indifference that it is to an actual intent to kill. Therefore, it is very likely that the
jury relied on the improper theory only applicable to felony murder.

Nor was the question of appellant’s intent to kill necessarily resolved under
other properly given instructions. The jury returned verdicts in Counts 1 and 2
convicting appellant of the crime of “willful, deliberate, premeditated murder.”
However, these verdicts do not reliably establish that the jury necessarily found
that appellant had an intent to kill if it believed he was the aider and abettor.
Rather, the jury could reach that conclusion under a theory of vicarious liability,
on the belief that the shooter had that mental state.

Furthermore, as noted above, the prosecutor described appellant as being a
major participant in this offense, thereby arguing to the jury that appellant could
be convicted on that basis. (17RT 4294, 4295.)
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A prosecutor’s closing argument is an especially critical period of trial.
(People v. Alverson (1964) 60 Cal.2d 803, 805.) Since it comes from an official
representative of the People, it carries great weight and must therefore be reasonably
objective. (People v. Talle (1952) 111 Cal.App.2d 650111 Cal.App.2d at p. 677.)
Thus, when a prosecutor exploits errors from trial during elosing argument, the
error is far more likely to be prejudicial to the defendant. (See, e.g., People v.
Woodard (1979) 23 Cal.3d 329, 341; People v. Brady (1987) 190 Cal.App.3d 124,
138; Garceau v. Woodford (9th Cir. 2001) 275 F3d 769, 777.)

Here, the instruction impermissibly allowed the jury to find the special
circumstance to be true as to appellant if it determined he was a major participant
who acted with reckless disregard for human life.

There was evidence from which the jury might have considered that
appellant was a major participant who acted with reckless disregard for life.
Therefore, the instruction allowing the jury to return a true finding to the multiple
murder special circumstance based on a determination appellant was a major
participant who acted with reckless disregard in lieu of necessarily finding he
acted with the intent to kill was prejudicial error.

Consequently, reversal of the multiple murder special circumstance finding
and the judgment of death are required.
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Vv

THE PERSONAL FIREARM USE ENHANCEMENT
MUST BE REVERSED. THE COURT’S ERRONEOUS
INSTRUCTION AS TO THIS ENHANCEMENT VIOLATED
APPELLANT’S FEDERAL CONSTITUTIONAL RIGHTS
BECAUSE IT AND OTHER ERRORS RELIEVED THE
STATE OF THE BURDEN OF PROOF ON THE CRITICAL
QUESTION OF MENTAL STATE AND FAILED TO DEFINE
ESSENTIAL ELEMENTS OF THE ENHANCEMENT. THE
ERRORS DESCRIBED HEREIN DENIED APPELLANT A
FAIR TRIAL AT BOTH GUILT AND PENALTY PHASES
AND REVERSAL OF THE JUDGMENT IS WARRANTED.

A. Introduction

In conjunction with the substantive offenses alleged in Counts 1 and 2, the
jury found to be true the enhancements alleged under section 12022.53,
subdivision (d), stating in separate verdict forms that both appellant and Nunez
“personally and intentionally discharged a firearm,” thereby causing the death of
Robinson and Fuller. (2CT 385-388.) That enhancement operates aiders and
abettors vicariously liable for the “personal use” weapon enhancement when the
street gang violations of 186.22, subdivision (b), are pled and proved. (People v.
Garcia (2002) 28 Cal.4th 1166, 1176.)

The instruction given for the section 12022.53 enhancement in this case
was in error because it failed to distinguish between the proof requirements for the
actual shooter and the aider and abettor, and also because it failed to define the
term “intentionally and personally discharged a firearm,” a critical element of the
enhancement. (37CT 10788; 14RT 3200-3201.) The instruction was also in error
because, in language proposed by the prosecution, it created a presumption that
relieved the prosecution from proving that appellant was in fact a principal in the
commission of the crime, either as the shooter who intentionally and personally
discharged the firearm proximately causing death, or as the accomplice who

possessed the required mental state to be held liable for the enhancement. Instead,
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the jury was instructed that it was required to find appellant was in fact a principal
in the commission of the offense and subject to the enhancement if it found
appellant had been charged as a principal in the commission of the offense and the
gang benefit enhancement (Pen. Code, § 186.22, subd. (b)(1)) had been pled and
~proved:"? (37CT 10788; 14RT 3200-3201.) -

The failure to properly instruct the jury regarding the firearm enhancement
implicated appellant’s Fifth, Sixth, and Fourteenth Amendment rights to fair jury
trial where the State has the obligation of proving each element of the offense and
the enhancements beyond a reasonable doubt. (4nte, at p. 77.)

Finally, the instruction was subject to the interpretation that the personal
weapon use enhancement could be found true as to appellant based on alternate
legal theories, one of which was legally incorrect. Because it is not possible to
determine that the jury did not rely on that incorrect legal theory in finding the
enhancement to be true as to appellant, reversal is required.

The prosecutor incorrectly argued to the jury that it could find the
enhancement true as to both appellant and Nunez despite the “personal use”
requirement because they were both liable as the result of the gang enhancement.
(14RT 3223.) As a result, the jury found that appellant and Nunez both
intentionally and personally discharged the Norinco MAK-90 proximately causing
the deaths of Robinson and Fuller. The constitutionally infirm jury instruction and
the circumstances described herein require that the section 12022.53 enhancement
be stricken.

In addition, the section 12022.53 enhancement must also be stricken
because, under the instruction given, the jury’s finding regarding the weapon use

enhancement was dependent upon the jury’s first finding the gang benefit

1% As also noted in Argument I, the impact of the errors in the firearm enhancement
instruction was further exacerbated by the fact that the jury was never actually instructed
on the gang enhancement of section 186.22(b), but was instead instructed on the
substantive offense of section 186.22, subdivision (a)—an offense with which neither
defendant had actually been charged.
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enhancement (Pen. Code, § 186.22, subd. (b)(1)) to be true. Appellant has
explained in a separate Argument III in this brief that the trial court created error
with regard to the gang benefit enhancement because it instructed the jury as to the
substantive offense of participation in a street gang (Pen. Code, § 186.22, subd.
(a)) rather than as to the sentence enhancement pertaining to the commission of
the crime for the benefit of a gang. (Pen. Code, § 186.22, subd. (b)(1)).
Furthermore, the section 12022.53 enhancement must be stricken because
the defective weapon use instruction, the prosecutor’s associated misstatement of
the law, and the flawed language of the verdict forms undermined the reliability of
the special findings. Did the jury obey the instruction, adopt the reasoning the
prosecutor, and conclude that while the evidence did not prove the identity of the
actual shooter, it could nonetheless find the enhancement to be true as to appellant
Satele on a finding he was charged as a principal in the commission of the
murders? Or, did the jury find the evidence showed beyond a reasonable doubt
that appellant personally and intentionally discharged the firearm as stated on the
face of the verdict? The combination of errors makes it impossible to state which
occurred. If the former, the jury reached such a conclusion in the absence of an
instruction requiring it to first determine that the actual shooter had the requisite
mental state and then determine whether appellant had the requisite mental state to
be held liable as an accompﬁce in the commission of the murders. If the latter, the
jury reached its conclusion in the absence of instructional language defining the
term “intentionally and personally discharged a firearm™ as used in the instruction.
In either circumstance, we know that the jury, under compulsion of the
instructional presumption, was relieved of determining whether appellant was in
fact a principal in the commission of the crime because the instruction informed
them that it was required to make that finding if appellant had been charged as a
principal in the crime. In addition, in view of the substantial evidence there was
but one shooter, the findings both appellant and Nunez were both the actual

shooters are inherently suspect.
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The consequences of the errors described above reached into the jury’s

determinations at both guilt and penalty phases to affect their outcome.

B. The Prosecutor Misapprehended The Applicable Law And Its Burden Of
Proof Regarding The Firearm Use Enhancement And Obtained An
Instruction And Successfully Argued That Appellant Was Liable For The
Enhancement On The Basis Of That Mistake About The Law

During the colloquy among court and counsel over jury instructions, the
prosecutor said he was requesting only one weapons use enhancement via a
modified version of CALJIC No. 17.19. The prosecutor said, “I will be the first to
admit that I have not proven which of the two defendants was the actual shooter.
Therefore, I included the language, ‘This allegation, pursuant to Penal Code
section 12022.53(d) applies to any person charged as a principal in the
commission of an offense when a violation of Penal Code sections 12022.53(d)
and 186.22(b) are [sic] pled and proved.’” (13RT 3048-3049.)

The phrase which the prosecutor proposed including, “any person charged
as a principal in the commission of an offense,” was taken from Penal Code
section 12022.53, subdivision (e)(1), as it existed in 2000, when appellant’s case
was tried. In 2002, the relevant language in subdivision (e)(1) was amended by
the Legislature to read, as it does today, “any person who is a principal in the
commission of an offense.” (Italics added.) Although the Legislative Counsel’s
Digest does not offer a specific reason for the change in language to this statute,
the digest stated, inter alia, that “[t]his bill would make various clarifying changes
and would make additional technical changes.” (See the website of the Legislative
Counsel of the State of California.”®) The prosecutor attributed his proposed
modification to Penal Code section 12022.53, subdivision (e). (13RT 3048-3049.)

Three things are noteworthy about the prosecutor’s assertions reported

above. First, the prosecutor’s admission to the court make clear that he believed

2 http://www .leginfo.ca.gov/pub/01-
02/bill/asm/ab_21512200/ab_2173_bill 20020709 _chaptered.html
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the evidence established there was but a single shooter. Second, the prosecutor
failed to prove which of the two defendants was the actual shooter. Third, he
believed that the enhancement was applicable solely on a vicarious liability
theory: i.e., he sought to impose liability for the firearm enhancement without
proving that the actual shooter intentionally and personally discharged the firearm
and without proving the non-shooter was an accomplice with the requisite mental
state.

This court has recognized that in proving a subdivision (d) enhancement
against either the actual shooter or the aider and abettor, the prosecution must
necessarily prove that the actual shooter intentionally and personally discharged
the firearm proximately causing death or great bodily injury. In People v. Garcia,
supra, 28 Cal.4th 1166, this court considered whether the actual shooter’s
conviction was a prerequisite to the imposition of the section 12022.53
enhancement upon the aider and abettor. (Jd. at p. 1170-1171.) In its analysis in
Garcia, this court identified the separate proofs needed in order to impose liability
upon a shooter and an aider and abettor under subdivisions (d) and (e)(1).

Garcia explained that, as to the shooter, the enhancement is unambiguous,
requiring a conviction of a specified felony and a finding that the shooter
intentionally and personally discharged a firearm causing great bodily injury or
death when committing the felony. (/d. at p. 1173.) This court then held that in
order to find an aider and abettor liable under subdivision (d):

the prosecution must plead and prove that (1) a principal committed
an offense enumerated in section 12022.53, subdivision (a), section
246, or section 12034, subdivision (¢) or (d); (2) a principal
intentionally and personally discharged a firearm and proximately
caused great bodily injury or death to any person other than an
accomplice during the commission of the offense; (3) the aider and
abettor was a principal in the offense; and (4) the offense was
committed ‘for the benefit of, at the direction of, or in association
with any criminal street gang, with the specific intent to promote,
further, or assist in any criminal conduct by gang members.
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(d. at p. 1174.)

Garcia thus makes clear that in proving the liability of both the shooter and

the aider and abettor under subdivisions (d) and (e)(1), the prosecution has the

burden of proving beyond a reasonable doubt that each was a principal and that a

particular principal, i.e., the shooter as opposed to the aider and abettor,

“intentionally and personally discharged a firearm proximately causing great
bodily injury or death.

Garcia also makes clear that the liability of the aider and abettor requires
proof that he was a principal in the offense, i.e., that he knew of the criminal
purpose of the person who committed the crime and he intended to, and did in
fact, aid, facilitate, promote, encourage, or instigate the commission of this crime.
(Pen. Code, § 1111; People v. Stankewitz (1990) 51 Cal.3d 72, 90-91.)

“The fact that a witness has been charged or held to answer for the

same crimes as the defendant and then has been granted immunity

does not necessarily establish that he or she is an accomplice.

[citations] Nor is an individual’s presence at the scene of a crime or

failure to prevent its commission sufficient to establish aiding and

abetting. [citations] Indeed, as we explained in People v. Beeman

(1984) 35 Cal.3d 547, 560: “[T]he weight of authority and sound law

require proof that an aider and abettor act with knowledge of the

criminal purpose of the perpetrator and with an intent or purpose

either of committing, or of encouraging or facilitating commission
of, the offense.”

(People v. Stankewitz (1990) 51 Cal.3d 72, 90-91; accord People v. Croy
(1985) 41 Cal.3d 1, 11-12))

It appears that the prosecutor sought the stated modification to the
instruction because he recognized that he could not prove which defendant was the
actual shooter and which was the aider and abettor. Thus, the proposed
modification was intended to compensate for this failure of proof regarding the
mental state and identity of the principal who shot (i.e., that a particular “principal
intentionally and personally discharged a firearm™) and whether the other
defendant was in fact an accomplice. This is borne out in the prosecutor’s
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argument to the jury. The prosecutor told the jury it could hold both appellant and
Nunez liable for the subdivision (d) personal use enhancement because his proof
of the gang enhancement made it unnecessary for him to prove that a particular
principal had intentionally and personally discharged a firearm. “The reason being
is because the law says that they are both liable if it’s a gang allegation proven.”
(14RT 3223:11-12))

The prosecutor told the jury:

“Now, this [proof of the gang enhancement allegation] is also
important for another reason. The last allegation. Penal Code
section 12022.53 (d). This is the gun allegation.

“That gun allegation requires that I prove that a defendant
personally and intentionally discharged a firearm that proximately
caused someone’s death.  Obviously, it proximately caused
someone’s death. Renesha and Edward.

“You know this was intentional. This wasn’t an accident.

“Then we have the words “personal use.” I told you, I don’t know
how long ago it was now I’ve been going on, that I did not prove to
you which of the two defendants personally used a gun. So you’re
going to say, “I’m going to find that allegation not true, because Mr.
Millington [the prosecutor] did not prove who personally shot the
gun.” But if you look in that instruction, I think it’s 17.19, there’s a
paragraph that is important. It’s towards the bottom. What it says is
that gang members are vicariously liable. They are all liable for that
personal use if that gun has been intentionally discharged and
proximately caused death and there is a gang allegation that has been
pled and proven.

“I've told you I pled and proved that, because I proved that
Dominic Martinez, Ruben Fi§ueroa — we had Julie Rodriguez. So
that gang allegation is proven.”!

“Because of that gang allegation, they are both liable for that
personal use of the gun. So I don’t want that word “personal” to
throw you off. When you go back there and it says, “We, the jury,
find the allegation that the defendants personally, intentionally used
a firearm . . .” dah, dah, dah, “to be true or not true,” please circle the

21, Prosecution gang expert Julie Rodriguez testified to the convictions and gang
membership of WSW members Martinez and Figueroa to prove WSW is a criminal street
gang within the meaning of Penal Code section 186.22. (9RT 2100.)
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true. The reason being is because the law says that they are both
liable if it’s a gang allegation proven.”

(14RT 3222-3223.)

In so arguing, the prosecutor incorrectly stated the law, misdirected the
jury, and substantially reduced his burden of proving appellant’s liability for the
enhancement as either the actual shooter or the aider and abettor accomplice. The
prosecutor misapprehended the statutory extension of liability contained within
subdivision (€)(1) of Penal Code section 12022.53 and explained it to the jury as a
reduction in his burden of proving the enhancement allegation to be true. This
court has made clear in Garcia that such is not the case and that in proving the
truth of the subdivision (d) enhancement against either the actual shooter or the
aider and abettor the prosecution is required to prove that a particular principal
intentionally and personally discharged a firearm and proximately caused death.
In addition, the prosecution is required to prove the aider and abettor was an
accomplice with the requisite mental state. (People v. Garcia, supra, 28 Cal.4th at
pp- 1173-1174.)

C. The Instruction Omitted Critical Elements Of The Enhancement, Created
A Mandatory Presumption, And Was Subject To The Interpretation That the
Jury Could Choose From Alternate Legal Theories, One Of Which Was
Legally Incorrect. These Errors Were Reinforced By A Separate Defect In
The Instruction, The Prosecutor’s Argument, And The Language Of The
Special Findings.

CALJIC No. 17.19, as presented by the prosecution, was problematic on
three levels. First, it was the wrong pattern instruction and therefore omitted
critical elements of the enhancement. Second, the prosecutor’s modification to the
instruction impermissibly created a presumption that reduced the prosecution’s
burden of proving, as required by this court in Garcia, that both defendants were
principals, that the shooter intentionally and personally discharged a firearm

proximately causing death, and that the aider and abettor possessed the requisite
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mental state to be held vicariously liable for the enhancement.?? Third, the
instruction could be interpreted as offering alternate legal theories, one of which

was a legally incorrect theory.

1. The Instruction Omitted Critical Elements
The following version of CALJIC No. 17.19, as modified on request of the
prosecutor, was given to appellant’s jury, reading in pertinent part:

“[1.]1t is alleged in Counts One and Two that the defendants
Daniel Nunez and William Satele intentionally and personally
discharged a firearm, and proximately caused death to a person not
an accomplice to the crimes, during the commission of the crimes
charged, in violation of Penal Code section 12022.53(d).

“I2.]1f you find the defendants Daniel Nunez or William Satele
guilty of one or more of the crimes charged, you must determine
whether the defendants Daniel Nunez or William Satele intentionally
and personally discharged a firearm, and proximately caused death
to a person not an accomplice to the crimes, in the commission of
those felonies.

“[5.] This allegation pursuant to Penal Code section 12022.53(d)
applies to any person charged as a principal in the commission of an
offense, when a violation of Penal Code sections 12022.53(d) and
186.22(b) are plead and proved.”

(14RT 3200-3201, 17CT 10788.)

However, in requesting the foregoing instruction, the prosecutor selected
the instruction intended for an inapplicable subdivision of section 12022.53.
CALJIC No 17.19.5, not 17.19, is the instruction designated for section 12022.53,
subdivision (d). CALJIC No. 17.19 is the instruction intended for subdivision (a)
of that section. (CALJIC Nos. 17.19, 17.19.5 (CALJIC (6th ed.) January 2000

Pocket Part, the edition current at the time of appellant’s trial, and annotations

2 The court denied a defense request for an instruction that would have informed the jury
that being in the company of someone who had committed the crime was an insufficient
basis for proving guilt as an aider and abettor. Appellant contends in Argument VIII that
the failure to give that instruction was error.
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regarding usage thereto; ¢f. CALCRIM No. 3149 (CALCRIM Fall 2006 ed.).)
The head-notes to section 17.19 state that the instruction is to be used when
“personal use of firearm” pursuant to “Penal Code §§ 667.5(c)(8), 1203.06(a)(1)
and 12022.5(a)” is alleged. (See 37CT 10788.)

Both CALJIC No. 17.19 and CALJIC No. 17:19.5 advise the jury that if it
finds the defendant guilty of one or more of the charged crimes, it must then
determine whether the defendant intentionally and personally discharged a
firearm, and proximately caused death to a person who was not‘ an accomplice to
the crimes. 22 However, the instruction as given was flawed because it failed to
instruct the jury that it was first required to find that a particular principal must
have intentionally discharged the firearm. In the language of CALJIC No.
17.19.5, “The term ‘intentionally and personally discharged a firearm,” as used in
this instruction, means that the defendant himself must have intentionally
discharged it”?* Thus, the instruction as given omitted this critical element: i.e.,
that a particular principal personally and intentionally shot and killed Robinson
and Fuller.

Instead, the modified instruction requested by the prosecutor that it could
find the subdivision (d) enhancement to be true if it found appellant was “charged

B CALIJIC No. 17.19.5 (CALJIC 6th ed., January 2000 Pocket Part) states in pertinent
part:: “[]] Itis alleged in [Count{s] __that the defendant[s] ___intentionally and
personally discharged a firearm [and [proximately] caused [great bodily injury] [or]
[death] to a person] [other than an accomplice] during the commission of the crimels]
charged. [} If you find the defendant[s] __ guilty of [one or more] of the crime[s] thus
charged, you must determine whether the defendant[s] _ _intentionally and personally
discharged a firearm [and [proximately] caused [great bodily injury] [or] [death] to a
person] [other than an accomplice] in the commission of [that] [those] [felony] [felonies]
... [1] The term “intentionally and personally discharged a firearm,” as used in this
instruction, means that the defendant [himself] [herself] must have intentionally
discharged it.”

% CALCRIM No. 3149 (CALCRIM Fall 2006 ed.) states in relevant part: “To prove this
allegation, the People must prove that: [{] 1. The defendant personally discharged a
firearm during the commission [or attempted commission] of that crime; []] 2. The
defendant intended to discharge the firearm; []] and []] 3. The defendant’s act caused
(great bodily injury to/[or] the death of) a person [who was not an accomplice to the
crime}.”
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as a principal in the commission of” the offense “when a violation of Penal Code
sections 12022.53(d) and 186.22(b) are plead and proved.” (37CT 10788.)

Under this instruction, in lieu of deciding whether appellant was in fact a
principal in the commission of the murders under the separate proofs for the
shooter and aider and abettor described by this court in Garcia, the jury had only
to look to the pleading to determine whether appellant had been charged as a
principal. (People v. Garcia, supra, 28 Cal.4th at p. 1174.) And, as discussed
above, the prosecutor’s argument exacerbated the error by informing the jury that
it was not necessary to determine which defendant fired the shots, and effectively
told them it was unnecessary to determine whether both defendants were

principals. (Ante, at pp. 33-34.)

2. The Instruction Created an Impermissible Mandatory Presumption

The defective instruction created a mandatory presumption in violation of
the Fourteenth Amendment’s requirement that the State prove every element of a
criminal offense beyond a reasonable doubt. (Sandstrom v. Montana (1979) 442
U.S. 510; In re Winship (1970) 397 U.S. 358.) The instruction told the jury it had
to find the enhancements to be true as to any person charged as a principal when
allegations under sections 12022.53 and 186.22, subdivision (b)(1) were pled and
proved. The instruction thus required that the jury find that appellant was in fact a
principal in the commission of the crime merely because appellant had been
charged as a principal in the crime.

The analysis is straightforward. “The threshold inquiry in ascertaining the
constitutional analysis applicable to this kind of jury instruction is to determine the
nature of the presumption it describes.” (Sandstrom v. Montana, supra, 442 U.S.
at 514.) The court must determine whether the challenged portion of the
instruction creates a mandatory presumption or merely a permissive inference. A
mandatory presumption instructs the jury that it must infer the presumed fact if the
State proves certain predicate facts.
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“A presumption is an assumption of fact that the law requires to be made
from another fact or group of facts found or otherwise established in the action.”
(Evid. Code, § 600.) Sandstrom recognized that a mandatory presumption may be
either conclusive or rebuttable. A conclusive presumption removes the presumed
element from the case once the State has proved the predicate facts giving rise to
the presumption. A rebuttable presumption does not remove the presumed
element from the case but nevertheless requires the jury to find the presumed
clement unless the defendant persuades the jury that such a finding is unwarranted.
(Sandstrom v. Montana, supra, 442 U.S. at pp. 517-518.)

Mandatory presumptions must be measured against the standards of
Winship as elucidated in Sandstrom. Such presumptions violate the Due Process
Clause if they relieve the State of the burden of persuasion on an element of an
offense. (Patterson v. New York (1977) 432 U.S. 197, 215 “[A] State must prove
every ingredient of an offense beyond a reasonable doubt and . . . may not shift the
burden of proof to the defendant by presuming that ingredient upon proof of the
other elements of the offense™). A permissive inference does not relieve the State
of its burden of persuasion because it still requires the State to convince the jury
that the suggested conclusion should be inferred based on the predicate facts
proved. Such inferences do not necessarily implicate the concerns of Sandstrom.

In Sandstrom, the defendant was charged with murder. Intent was thus an
element of the crime. The prosecutor requested and the trial judge agreed to
instruct the jury that “[t]he law presumes that a person intends the ordinary
consequences of his voluntary acts.” (Sandstrom v. Montana, supra, 442 U.S. at
p. 513.) The United States Supreme Court concluded that a reasonable jury could
have interpreted the presumption as “conclusive” or “as an irrebuttable direction
by the court to find intent once convinced of the facts triggering the presumption.”
(ld. atp. 517.) Sandstrom found, alternatively,
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“the jury may have interpreted the instruction as a direction to find

intent upon proof of the defendant’s voluntary actions (and their

‘ordinary’ consequences), unless the defendant proved the contrary

by some quantum of proof which may well have been considerably

greater than ‘some’ evidence — thus effectively shifting the burden of

persuasion on the element of intent.”
(Id. atp.517.)

The Court observed that the fact that “a reasonable juror could have given
the presumption conclusive or persuasion-shifting effect” meant that the Court
could not discount the possibility that the jurors actually did proceed under one or
the other interpretation. (/d. at pp. 518-519.) Sandstrom concluded that because
the offending instruction had the effect of relieving the state of the burden of proof
on the critical question of the defendant’s state of mind, the instruction represented
constitutional error under Winship.

In appellant’s case, at the prosecutor’s urging, the court instructed the jury:
“This allegation pursuant to Penal Code section 12022.53(d) applies to any person
charged as a principal in the commission of an offense, when a violation of Penal
Code sections 12022.53(d) and 186.22(b) are plead and proved.” (37CT 10788;
14RT 3200-3201.) Keeping in mind the statutory definition that a “presumption is
an assumption of fact that the law requires to be made from another fact or group
of facts found or otherwise established in the action” (Evid. Code, § 600) and that
“a mandatory presumption instructs the jury that it must infer the presumed fact if
the State proves certain predicate facts” (Francis v. Franklin, supra, 471 U.S. at p.
314), it is clear that the instructional language challenged here constituted a
mandatory presumption. The instruction expressly told the jury the law required it
to find the personal firearm use enhancements to be true as to any person charged
as a principal in the commission of the crime when Penal Code sections 12022.53
and 186.22, subdivision (b)(1) are pled and proved. The instruction then required
the jury to find that appellant was in fact a principal in the commission of the

crime from the fact appellant had been charged as a principal in the crime. As
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was true of the instruction in Sandstrom, a reasonable jury could have interpreted
the presumption as a direction to find appellant was a principal if it was convinced
appellant had been charged as a principal. Alternatively, a reasonable jury could
have interpreted the instruction as a direction to find appellant was a principal if he
~was charged as a principal, unless appellant proved the contrary. (See Sandstrom
v. Montana, supra, 442 U.S. at p. 517.)

As appellant has discussed above, in order to return a true finding to the
subdivision (d) enhancement, the jury was required to find that appeliant was a
principal, i.e., either that he as the shooter personally and intentionally discharged
a firearm proximately causing death, or that he was an aider and abettor with the
requisite mental state in an offense in which a principal personally and
intentionally discharged a firearm proximately causing death. (People v. Garcia,
supra, 28 Cal.4th at p. 1174.) Under compulsion of the incorrect instruction,
however, the jury was required to find appellant subject to the firearm use
enhancement because he had been charged as a principal in the commission of the
crime. In so mandating, the instruction relieved the prosecution of its burden of
proving beyond a reasonable doubt that appellant was in fact a principal in the
crime, that a particular principal personally and intentionally discharged the
firearm, and, if appellant was found to be the aider and abettor, whether he aided
and abetted with the requisite mental state to be held liable as an accomplice.

3. The Instruction Presented Alternate Legal Theories, One Of Which
Was Legally Incorrect

Appellant has set forth the instruction given to his jury above, but
reproduces the relevant paragraph here to facilitate this discussion. Paragraph [2]
of that instruction states:

212 If you find the defendants Daniel Nunez or William
Satele guilty of one or more of the crimes charged, you must
determine whether the defendants Daniel Nunez or William Satele
intentionally and personally discharged a firearm, and proximately
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caused death to a person not an accomplice to the crimes, in the
commission of those felonies.”

Paragraph [5] of the instruction contains the modification sought and
secured by the prosecution. That language, as appellant has explained above,
incorrectly states the law by allowing the jury to hold appellant liable for the
enhancement if it determines he has been charged as a principal in the commission
of an offense and the gang benefit enhancement is pled and proved.

Because this aspect of the instruction relieves the prosecution of proving
that the actual Kkiller personally and intentionally discharged the firearm and
proximately caused death and of proving that the aider and abettor possessed the
requisite mental state, it incorrectly stated the elements of this enhancement as this
court defined them in People v. Garcia, supra, 28 Cal.4th at p. 1174.

The instruction was subject to interpretation on the basis of these two
paragraphs as presenting alternate legal theories, one of which was legally
incorrect. One theory, under the paragraph 2, was that appellant could be liable if
he or Nunez intentionally and personally fired a firearm. The other theory, allows
the jury to hold find liability it is determined he was been charged as a principal in
the commission of an offense and the gang benefit enhancement is pled and
proved.

For this reason, the instruction violates the principles articulated by this
court in People v. Green, supra, 27 Cal.3d 1 and People v. Guiton, supra, 4 Cal.4th
1116. Reversal is required when the prosecution presents its case on alternate
theories, one or more of which are legally incorrect, and the reviewing court
cannot determine from the record on which theory the ensuing general verdict of
guilt rested. Appellant has discussed Green and Guiton in his separate Argument
(ante, Argument IV), and in lieu of duplicating that discussion here incorporates it
by reference.

As was the circuamstance in People v. Green, supra, 27 Cal.3d at pp. 67-69,
in this case there was evidence that could have led the jury to specially find that

112



appellant personally and intentionally shot Robinson and Fuller. But there was
also evidence from which the jury could have found that appellant was a “person
charged as a principal in commission of the offense” and that a gang benefit
enhancement had been pled and proved. The instructions allowed the jury to make
" the latter finding and the prosecutor, as appellant has described, expressly argued
that the jury find the enhancement to be true by following that faulty analytical
path. '

As explained above (ante, at pp. 90-91.) if the inconsistent theory is a
factual one reversal is not required, whereas reversal is required when an improper
legal theory is presented. (People v. Guiton, supra, 4 Cal4™ 1116, 1129 fn.
omitted.) Because this is an inconsistency relating to alternate legal theories it
falls within the ambit of the Guiton rule, requiring a reversal.

Reversal of the personal weapon use enhancements is required because the
error complained of here constituted structural error. Structural errors are those so
fundamental to a fair trial that they are reversible per se. (4rizona v. Fulminante,
supra, 499 U.S. 2; 6 Witkin, Cal. Crim. Law 3d (2000) Chapter XVII, Reversible
Error; see also Pulido v. Chrones, supra, 487 F.3d at p. 676 [invalid legal theory is
subject to reversal “where a reviewing court cannot determine with absolute
certainty whether a defendant was convicted under an erroneous theory.)

However, even if the error were not to be deemed structural in nature,
reversal would still be required because the error was of federal constitutional
dimensions and was not harmless beyond a reasonable doubt. (Chapman v.
California, supra, 386 U.S. 18, 24.) The record here shows that the prosecutor
expressly urged the jury to ignore that aspect of the instruction directing it to
consider whether appellant personally and intentionally discharged the firearm and
proximately caused death. The prosecutor’s mistaken statement of the law
removed an essential clement of the enhancement from the jury’s consideration

and, as discussed below, the error was not corrected by the court or by other
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properly given instructions. Under such circumstances, the error was not harmless
beyond a reasonable doubt and requires reversal under Chapman.

Finally, incorrect jury instructions increase the possibility that an innocent
person may be unjustly convicted and sentenced to death in violation of the Eighth
and Fourteenth Amendments, which require greater reliability in capital cases.
(Woodson v. North Carolina, supra, 428 U.S. 280, 305; Gilmore v. Taylor, supra,
508 U.S. 333, 334; Johnson v. Mississippi, supra, 486 U.S. 578, 584-585; Zant v.
Stephens, supra, 462 U.S. 862, 879.) Thus, reversal is required on this separate:

constitutional basis.

4. The Instructional Defects Were Not Corrected By Other Properly
Given Instructions

The instructional error discussed here, particularly with regard to the mental
state element required to prove appellant’s liability as an aider and abettor, was not
corrected by other instructions defining “principals” in a crime® and “aiding and
abetting.”?® (37CT 10754, 38CT 11081.)

A reasonable jury would not have applied CALJIC Nos. 3.00 and 3.01 in its
deliberations concerning the truth of the personal and intentional firearm use

enhancement to appellant because the instruction challenged here required it to

2 The trial court defined “principals™ with CALJIC No. 3.00 at both guilt and penalty
phases: “Persons who are involved in committing a crime are referred to as principals in
that crime. Each principal, regardiess of the extent or manner of participation is equally
guilty. Principals include: [{] 1. Those who directly and actively commit the act
constituting the crime, or []] 2. Those who aid and abet the commission of the crime.”
(37CT 10754, 38CT 11081.)

% The trial court defined “aiding and abetting” with CALJIC No. 3.01 at both guilt and
penalty phases: “A person aids and abets the commission of a crime when he or she, []
(1) with knowledge of the unlawful purpose of the perpetrator and {§] (2) with the intent
or purpose of committing or encouraging or facilitating the commission of the crime, and
[1]1 (3) by act or advice aids, promotes, encourages or instigates the commission of the
crime. {§] A person who aids and abets the commission of a crime need not be present at
the scene of the crime. [{] Mere presence at the scene of a crime which does not itself
assist the commission of the crime does not amount to aiding and abetting. [{] Mere
knowledge that a crime is being committed and the failure to prevent it does not amount
to aiding and abetting.” (37CT 10755, 38CT 11082.)
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find appellant was a principal by virtue of being charged and therefore vicariously
liable for the enhancement. Under the instruction given, the jury never had to
reach the question of whether appellant had the requisite mental state to be held
liable as an accomplice and to look to other instructions in an attempt to resolve
- that question in order to return a finding on the weapon use enhancement.

In addition, the fact that the jury found the special circumstance to be true
does not support a conclusion that the jury gave proper consideration to
appellant’s mental state before convicting him. As discussed above in Argument
IV, the instruction given for the special circumstance, CALJIC No. 8.80.1,
incorrectly allowed the jury to find the special circumstance to be true on a finding
of reckless indifference, rather than intent, which was also an improper legal
theory negating the need to make the requisite finding of intent. As a result, the
special circumstance finding fails to support a conclusion that the jury gave proper
consideration to the question of the aider and abettor’s mental state.

Significantly, the instructional language giving rise to the mandatory
presumption, the fatal instructional defect arising from the trial court’s failure to
correctly instruct the jury on the elements of the enhancement, and the

misdirection of the prosecutor’s argument combined to relieve the prosecution of
its burden of proving that a particular principal in the commission of the offense
personally and intentionally discharged a firearm proximately causing death and
that the non-shooting defendant was in fact an accomplice. Other instructions
given at either the guilt or penalty phases of the trial did not compensate for the
misdirection contained in the instruction in issue here. The State was thus relieved
from proving beyond a reasonable doubt every fact necessary to impose the
personal firearms use enhancement. As a result, appellant was deprived of his
constitutional right to due process of law as explained in Winship and the

authorities set forth above.
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D. The Prejudice Flowing from the Instructional Error Adversely Affected
the Guilt and Penalty Phases of Appellant’s Trial and Rendered It
Fundamentally Unfair

The prejudice resulting from the error was not confined to the enhancement
allegation but also affected the guilt and penalty phases in other ways, thereby
rendering the trial fundamentally unfair and depriving appellant of due process of
law. “As applied to a criminal trial, denial of due process is the failure to observe
that fundamental fairness essential to the very concept of justice. In order to
declare a denial of it we must find that the absence of that fairness fatally infected
the trial; the acts complained of must be of such quality as necessarily prevents a
fair trial.” (Lisenba v. California (1941) 314 U.S. 219, 236-237.)

As previously explained, this court has made clear that subdivisions (d) and
(e)(1) of Penal Code section 12022.53 do not relieve the prosecution of the burden
of proving the aider and abettor possessed the requisite mental state. (People v.
Garcia, supra, 28 Cal.4th at p. 1174.)) And yet, in appellant’s trial, under
compulsion of instructions, argument, and verdict forms that incorrectly stated the
law, the jury was misled into finding that both appellant and Nunez shot and killed
Robinson and Fuller.

The findings that both defendants shot and killed the victims, findings
influenced by the incorrect instructional error described above, adversely affected
appellant’s right to a fair trial at guilt and penalty phases because as they relieved
the jury of its obligation to make other findings that were necessary for a guilty
verdict and/or for death sentence eligibility.

In particular, the jury was relieved of having to find whether appellant acted
as the actual shooter or the aider and abettor, and therefore never had to make the
essential findings as to the requisite mental for an aider and abettor. Furthermore,
because the jury was instructed it only had to determine whether appellant had
been “charged” as a principal, it did not have to determine if he actually was a

principal. As a result, the jury was able to convict appellant of the offenses
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without finding the necessary mental state required for the offenses for the aider

and abettor.
Because the jury did not have to determine these facts that were essential

for the verdict, a reversal of the judgment is required.
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VI

THE JURY FAILED TO FIND THE DEGREE OF THE
CRIMES CHARGED IN COURTS ONE AND TWO, AND
BY OPERATION OF PENAL CODE SECTION 1157, BOTH
OF THE MURDERS OF WHICH APPELLANTS WERE
CONVICTED ARE THEREFORE OF THE SECOND DEGREE,
FOR WHICH NEITHER THE DEATH PENALTY
NOR LIFE WITHOUT PAROLE MAY BE IMPOSED

When a crime is divided into degrees, the failure of a jury to “find the
degree of the crime” in its verdict mandates that the crime is deemed to be of the
lesser degree. (Pen. Code §1157.) Because the jury did not make that finding, the
crimes of which appellants were convicted are by operation of law murders of the
second degree. Once the verdicts had been returned with no degree specified, the
trial court was compelled to sentence appellants for second-degree murder on
these two counts and had no jurisdiction to proceed with the penalty phase of the
trial, which was a nullity. (People v. Hughes (1959) 171 Cal.App.2d 362, 370.)

Appellant recognizes that recent decisions of this court — notably People v.
San Nicolas (2004) 34 Cal4th 614 — have rejected similar contentions, but
respectfully requests that the court revisit this issue and disapprove those decisions

for the reasons set forth herein.

A. Factual Background

Appellants were charged with two counts of murder. However, while the
information did include special circumstance allegations, the information did not
specify the degree of murder or allege that the murders were willful, deliberate, and
premeditated. (2CT 397-400.)

At trial, the prosecution presented conflicting evidence supporting several
alternative murder theories. As a result of this evidence, the court instructed on
first degree deliberate and premeditated murder (37CT 10766-10767; 14RT 3186~
3187); first degree murder by use of armor-piercing ammunition (37CT 10768;
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14RT 3188); and first degree drive-by murder (37CT 10769; 14RT 3188). The
court also instructed on the lesser-included offense of unpremeditated murder of
the second degree (i.e., express malice murder of the second degree). (Pen. Code,
§ 190, subd. (d); 37CT 10770, 10771; 14RT 3188-3189.) Thus, evidence of more
~ than one degree of murder and evidence of more than one theory of first degree
murder, along with correlating instructions except as noted, were presented to
appellant’s jury.

In arguing appellant’s guilt, the prosecutor told the jury appellant was
guilty of first degree murder in “three different ways;” (1) willful, deliberate,
premeditated murder (14RT 3207); (2) drive-by murder (14RT 3212); and (3)
murder committed with the knowing use of armor-piercing ammunition (14RT
3212). The prosecutor reiterated that all three theories of first degree murder
applied, but also acknowledged the jury might find he had only proven appellant’s
guilt of second degree murder. (14RT 3212, 3214:18.)

On May 31, 2000, at the conclusion of the guilt phase of the trial, the jury
returned verdicts finding appellants guilty of murder, with the verdict reciting the
fact that the murders were “willful, deliberate, premeditated” murder. (38CT
10925, 10930.) The jury also found the special circumstance allegation of
multiple murder to be true. The jury also found true the allegation that the crimes
were committed for the benefit of a street gang. (38CT 10927-10928, 10931-
10932.) However, neither verdict form contained a blank where the degree of the
offense was required to be specified, and the jury thus &id not expressly designate
the degree of murder.

On July 3, 2000, at the conclusion of the penalty phase, the jury returned
separate verdicts for both appellants stating, “We, the Jury in the above-entitled
action, having found the defendant . . . guilty of first degree murder, . . . and having
found the special circumstance to be true, fix the penalty at death.” (38CT 10941-
10944.)
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Although it may first appear that the guilt verdicts finding willful, deliberate,

| and premeditated murder arguably mean the jury found appellant guilty of first
degree premeditated murder, closer review shows these verdicts were necessarily
produced by limitations in the verdict forms provided to the jury. Although the trial
court instructed the jury on all three theories of first degree murder and
premeditated second degree murder argued by the prosecutor, the murder verdict
forms in the record show the jury was only provided with guilty/not guilty verdict
forms for a particular theory of first degree murder, viz., willful, deliberate, and
premeditated murder, and for second degree murder. (38CT 10925-10927, 10939,
10945-10957.) Limited to this choice of verdict forms, the language pertaining to
premeditated murder contained within the executed verdict form does not
reasonably and conclusively demonstrate that the jury actually found appellant
guilty of express malice premeditated murder, since a juror convinced of guilt under
another theory may well have cast a vote in support of the verdict in the absence of
other verdict choices and in the understandable belief that the trial court had

provided it with appropriate verdict choices.

B. The Law Prior To People v. Mendoza (2000) 23 Cal.4th 896 And People v.
San Nicolas (2604) 34 Cal.4th 614

In all cases tried before a jury, the question of the degree of thé crime is a
question that is exclusively for the jury to resolve. (People v. McNeer (1936) 14
Cal.App.2d 22, 25.) This is in accord with the long-established principle that the
jury has the power to find the defendant guilty of a lesser degree of crime than is
manifested by the evidence and the instructions given by the court. (People v.
Gottmarn (1976) 64 Cal.App.3d 775.)

This rule is a result of section 1157 which provides, in pertinent part:

“Whenever a defendant is convicted of a crime or attempt to commit a
crime which is distinguished into degrees, the jury, or the court if jury
trial is waived, must find the degree of the crime or attempted crime of
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which he is guilty. Upon the failure of the jury or the court to so
determine, the degree of the crime or attempted crime of which the
defendant is guilty, shall be deemed to be of the lesser degree.’

The requirement that the jury find the degree of the offense for which a
defendant has been convicted dates back to the language in the statute as adopted in
1872. Early cases held that if a verdict for a crime distinguished into degrees did
not make a finding of degree, the entire verdict was set aside and the defendant
remanded for a new trial. (See, e.g., People v. Travers (1887) 73 Cal. 580; People
v. Lee Yune Chong (1892) 94 Cal. 379.)

In 1949, the Legislature amended section 1157 to eliminate the need for a
new trial in these situations, creating the rule that if the jury did not find the degree
of the crime, it was automatically deemed to be the lesser degree. (Stats.1949, ch.
800, § 1, p. 1537.)

In People v. Gottman, supra, 64 Cal.App.3d 775, the defendant was
convicted of rape and oral copulation. The jury found the rape to be forcible, but
the oral copulation, also performed at knife point, was found to be consensual. At
that time, consensual oral copulation between adults was a criminal offense and a
lesser included offense to forcible oral copulation. In refusing to somehow regard
the conviction as forcible, and avoid dismissal, the court explained that the jury has
the power to acquit or find a lesser degree of the offense than that shown by the
uncontradicted evidence. (Jd. at p. 780.)

The court traced this power to People v. Lem You (1893) 97 Cal. 224, which
explained that while the jury has the “power” to decide all the questions arising on
the general issue of guilt, it only has the “right” to find the facts, and apply to them
the law as given by the court. Thus, the power to decide on a lesser offense than
that shown by the evidence may be described as a “naked power,” without a “right.”
Ibid.)

This naked power has been recognized by the United States Supreme Court
which has long held that “[tjhe judge cannot [in a criminal case] direct a verdict, it is
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true, and the jury has the power to bring in a verdict in the teeth of both law and
facts. . . . [T]he jury were allowed the technical right, if it can be called so, to decide
against the law and the facts. . . .” (Horning v. District of Columbia (1920) 254 U.S.
135, 138-139.)

This power has long been recognized by the federal courts. As stated by the
Gofttman court at pages 780-781:

“There has evolved in the Anglo-American system an undoubted jury
prerogative-in-fact, derived from its power to bring in a general
verdict of not guilty in a criminal case, that is not reversible by the
court. . . . The existence of an unreviewable and unreversible power in
the jury, to acquit in disregard of the instructions on the law given by
the trial judge, has for many years co-existed with legal practice and
precedent upholding instructions to the jury that they are required to
follow the instructions of the court on all matters of law. (United
States v. Dougherty, 473 F.2d 1113, 1130, 1132 [154 App.D.C. 76].)
We recognize . . . the undisputed power of the jury to acquit, even if
its verdict is contrary to the law as given by the judge and contrary to
the evidence.” (United States v. Moylan, 417 F.2d 1002, 1006 [cert.
den., 397 U.S. 910].) “If they will, jurors may set at defiance law and
reason and refuse to find the accused guilty; when they do, he
escapes, however plain his guilt. But, though that is within their
power, it is not within their right; they are as much bound by the law
as a court.” (Seiden v. United States, 16 F.2d 197, 198.) “We
interpret the acquittal as no more than {the jury’s] assumption of a
power which they had no right to exercise, but to which they were
disposed through lenity.” (Steckler v. United States, 7 F.2d 59, 60.)

" In People v. Beamon (1973) 8 Cal.3d 625, the defendant was convicted of
robbery and the jury found an “armed” allegation to be true. When the offense in
Beamon was committed, under former Penal Code Section 211a, armed robbery was
robbery of the first degree. The Beamon jury failed to fix the degree of the crime.
Despite the jury finding on the armed allegation, the Court held that in the absence
of a specific finding of the degree of the crime, the conviction must be deemed to be
of the second degree. In so holding this court stated:

“We cannot assume, contrary to the clear legislative direction, that
because a factual finding was made which would have warranted a
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determination of first degree robbery, the jury unmistakably intended
to make that determination when it refrained from expressly fixing the
degree.”

(Id atp.629,fn2.)

Moreover, section 1157 has been applied by the courts automatically, in
what has been described as a “formalistic” fashion, without regard to whether the
verdict may be inconsistent with either the evidence or other findings made by the
jury. (People v. Bonillas (1989) 48 Cal.3d 757, 802, 804, (conc. Opn. Of
Arguelles, J.).)

As a result, this court has held that “[tjhe operation of this proviso is
categorical and conclusive, ‘even in situations in which the jury’s intent to convict
of the greater degree is demonstrated by its other actions. . . . [Citation.]’”
(People v. Superior Court (Marks) (1991) 1 Cal.4th 56, 73.)

Thus, the strict application of the language of section 1157 “protects
defendants from the risk the degree of the crime will be increased after judgment.”
(People v. Anaya (1986) 179 Cal.App.3d 828, 832; People v. Lamb (1986) 176
Cal.App.3d. 932, 935.)

Section 1157 also reflects the fundamental constitutional policy prohibiting
placing a defendant twice in jeopardy for the same offense. (U.S. Const., Amend.
V; Cal. Const., art. I, section 15; People v. Superior Court (Marks) (1991) 1
Cal4th 56, 71.) This court has suggested that section 1157 may operate as a
“former acquittal” within the context of double jeopardy doctrine, and has held
that controlling United States Supreme court precedents compel the conclusion
that federal double jeopardy principles bar re-prosecution of a defendant for a
first-degree offense when section 1157 has rendered the conviction a second-
degree offense as a matter of law. (People v. Superior Cowrt (Marks), supra, 1
Cal.4th, at pp. 74-76; Green v. United States (1957) 355 U.S. 184, 191.)

California courts have applied section 1157 in a long line of murder cases
and have consistently held that the failure of the jury to specify the degree of
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murder on the verdict form automatically renders the offense second degree
murder by operation of law. (See, e.g., People v. Hughes (1959) 171 Cal.App.2d
362; In re Harris (1967) 67 Cal.2d 876; People v. Williams (1984) 157
Cal.App.3d 145; People v. McDonald (1984) 37 Cal.3d 351.)

In People v. Hughes, supra, 171 Cal.App.2d 362, the defendant was
charged with first degree murder. The jury was instructed that it could return one
of five possible verdicts, namely first-degree murder, second-degree murder,
voluntary manslaughter, involuntary manslaughter, or not guilty. The trial judge
showed the jury the five verdict forms and said, “the first one here is a verdict of
guilty as charged in the information, which is a charge of first degree murder. If
after considering the evidence and the law that should be your verdict you would
use that form.” (/d. at p. 366.) The jury returned a verdict finding the defendant
“guilty as charged in the information.” (Id. at p. 367.) The jury was then released
and told to return the next morning to begin hearing evidence in the penalty phase.

Before the start of the penalty phase, the court addressed the jury foreman
and said: “Mr. Neal (the foreman], in the forms of verdict that were handed you
yesterday it was explained that there were five verdicts being handed to you and
the verdict of ‘Guilty as charged in the information’ was a charge of murder in the
first degree; and that was your understanding?” Neal responded in the affirmative,
and the court asked, “Did any juror have a different understanding? There is no
question as to the degree of guilt insofar as it is reflected in your verdict? Very
well. We are ready to proceed with the second stage of the proceedings.” (Ibid.)

After some evidence had been received at the penalty phase, the court
informed the jurors that because of technical legal requirements the verdict fixing
the degree had to be in writing. It therefore submitted a supplemental verdict form
as to the degree of the crime, and the jury fixed the degree at first degree murder.
The penalty phase proceedings continued, and the jury fixed the penalty at life
imprisonment. (/d. at p. 368.)
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The Court of Appeal held that the second verdict was invalid and that the
defendant had been convicted of second-degree murder as a matter of law.
Rejecting the People’s contention that the failure to specify the degree of the
verdict was “a mere formality,” the Court concluded that in permitting the jury to
submit a supplemental verdict, “what was done was, in point of fact, a
resubmission to the jury of the issue of degree. In a very essential way this was a
retrial of the issue of guilt.” (Id. at p. 369.) Furthermore, the Court held that after
that verdict had been received and the jury had been released, under section 1157,
the verdict was of second degree murder. Because this was the end of the guilt
phase, all proceedings thereafter were nullities, and the Court of Appeal therefore
reversed the judgment and ordered the trial court to enter a judgment of conviction
of second-degree murder. (/bid..)

In People v. McDonald, supra, 37 Cal.3d 351, the jury was instructed that
before it could return a guilty verdict, it had to agree unanimously as to whether
the murder was first degree murder. (Id. at p. 379.) The jury was also instructed
that if it found the defendant guilty of murder in the first degree, it had to then
determine if the murder was committed under the special circumstance of “while
engaged in the commission or the attempted commission of a robbery.” (/d. at p.
379.)

The jury returned a verdict only stating that it found the defendant guilty of

murder “as charged in Count I of the information.” (Id. at p. 379.)
| Three-and-a-half weeks later, the jury was reconvened for the penalty
phase. At that time, the court submitted a new guilty verdict form to the jury and
explained that because of inadvertence or mistake there had been an omission in
the original verdict form. The new form added the phrase, “and we further find it
to be murder of the first degree, to be true/not true.” (Id. at p. 379.) The jury
deliberated briefly and returned a finding of first degree murder on this form.
(Ibid) After the penalty phase, the jury imposed the death penalty. (/d. atp. 355.)
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Noting that People v. Hughes, supra, “present{ed] a factual situation almost
identical to that before us,” (/bid.) the opinion cited with approval the Court of
Appeal’s conclusions that once the verdict had been returned without a specified
degree, “all proceedings thereafter were nullities. . . .” and “the court had no
jurisdiction to recall the jury for further proceedings.” (/d. at pp. 381-382.)

This court rejected the People’s argument in the following language:

“These decisions illustrate the rule that the statute applies to reduce
the degree even in situations in which the jury’s intent to convict of
the greater degree is demonstrated by its other actions, i.e., by
signing a subsequent verdict form (Hughes) or making a finding on
an enhancement (Beamon).”

(Id. atp. 382)

To reinforce this court’s proper role in the interpretation and enforcement
of lawfully enacted statutes, this court went on to quote People v. Campbell (1870)
40 Cal. 129, 138, at length.

“We have no right to disregard a positive requirement of the statute,
as it is not our province to make laws, but to expound them.” (40
Cal., at p. 138.) In interpreting the statutory provision which then
required that the jury “designate™ (rather than the equivalent current
term “find”) the degree of the crime, the court stated: “The word
‘designate,” as here employed, does not imply that it will be
sufficient for the jury to intimate or give some vague hint as to the
degree of murder of which the defendant is found guilty; but it is
equivalent to the words ‘express’ or ‘declare,” and it was evidently
intended that the jury shpuld expressly state the degree of murder in
the verdict so that nothing should be left to implication on that point.

. . [T}he very lettgg of the statute . . . requires the jury to
‘designate,” or in oth words, to express or declare by their verdict
the degree of the crime. However absurd it may, at the first blush,
appear to be to requlrg\the jury to designate the degree of the crime,
when it appears on the face of the indictment that the offense
charged has but one degree, there are plausible and, perhaps, very
sound reasons for this requirement. . . . But whatever may have been
the reasons for this enactment, it is sufficient for the Courts to know
that the law is so written and it is their duty to enforce it.”
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(Id. 37 Cal.3d, at p. 383; citing Campbell, supra, at pp. 139-140.)
Strict compliance with section 1157 remained the rule until People v.
Mendoza (2000) 23 Cal.4th 896.

C. People v. Mendoza

People v. McDonald, supra, 37 Cal.3d 351 was partly overruled by People v.
Mendoza, which held where the trial court correctly instructs the jury only on first
degree felony murder and to find the defendant either not guilty or guilty of first
degree murder, then as a matter of law the only crime of which the defendant may
be convicted is first degree murder, and the question of degree is not before the jury.

In Mendoza, the defendant was charged with murder arising out of a
robbery/burglary, qualifying the offense as a first degree murder under section 189.
The only theory ever argued to the jury by the prosecution or the defense was first
degree murder.

Mendoza denied that he participated in the charged offense. He did not
contend the jury could convict him of a degree of homicide other than first degree
felony murder. He did not ask for instructions on any other offense. His attorney
expressed his understanding that the prosecution’s only murder theory was first
degree felony murder. (Id. at p. 901.)

Similarly, the trial court instructed the jury only on first degree felony
murder, telling the jury that felony murder was the only theory before the jury and
that anyone who aided and abetted the robbery or burglary was guilty of murder in
the first degree, mentioning five times the fact that the offense alleged was only
first degree murder. (/d. at p. 902.) No form of homicide other than first degree
felony murder was ever mentioned. (/d. at p. 902.)

In closing argument, the prosecution again stressed only first degree felony
murder, repeatedly telling the jury that if it believed the defendant was involved in
the robbery/burglary the defendant was guilty of first degree murder. (Id. at p.
902.)
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The defense closing argument also told the jury its job was to “decide
whether Alberto Mendoza is guilty of first degree murder . . .” and “the main
decision you will have to make is whether he is guilty of the first degree murder. .
..” The defense further argued the jury should not convict of first degree murder
because the defendant was not im"olved in the burglary/robbery. (Id. at p. 903.)

Finally, when the jury was polled they were asked whether the verdict
reflected their vote on first degree murder. (/d. at p. 903.)

In Mendoza, this court took the position that the defendant was not
“convicted of a crime . . . which is distinguished into degrees” within the meaning
of section 1157 due to the nature of felony murder, because when a defendant kills
while committing one of the qualifying felonies in section 189 “by operation of
the statute the killing is deemed to be first degree murder as a matter of law.”
(People v. Dillon (1983) 34 Cal.3d 441, 465.) Consequently, “[t]here are no
degrees of such murders; as a matter of law, a conviction for a killing committed
during a robbery or burglary can only be a conviction for first degree murder.”
(Mendoza, supra, at p. 908.)

Mendoza noted there are other consequences of the fact that felony murder
can only be first degree murder. For example, when the elements of felony
murder are established, the only guilty verdict a jury may return is first degree
murder. (Mendoza, supra, at p. 908, citing People v. Jeter (1964) 60 Cal.2d 671,
675), and therefore a trial court “is justified in withdrawing the question of degree
from the jury” and instructing it that the defendant is either not guilty or is guilty
of first degree murder. (Mendoza, supra, at pp. 908-909, citing People v. Riser
(1956) 47 Cal.2d 566, 581.) Likewise, if the only theory is felony murder, the
court need not instruct with CALJIC No. 8.70, vwhich provides: “Murder is
classified into two degrees. If you should find the defendant guilty of murder, you
must determine and state in your verdict whether you find the murder to be of the

first or second degree.” (Mendoza, supra, at p. 909, citing People v. Morris
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(1991) 53 Cal.3d 152, disapproved on another ground in People v. Stansbury
(1995) 9 Cal.4th 824, 830, fn. 1.)

Likewise, in a felony murder case, if a jury returns a verdict for a crime
other than first degree murder, the trial court must refuse to accept the verdict
because it is contrary to law, and must direct the jury to reconsider. (Mendoza,
supra, at p. 909, citing People v. Scott (1960) 53 Cal.2d 558, 561-562.)

In another area that has substantial implications for this case, as will be
discussed, this court in Mendoza also noted the fact that the Legislature recognized
that felony murder could only be first degree murder when it enacted section 1157
in 1872. Thus, the court explained that when the 1872 Penal Code was proposed
to the Legislature, the California Code Commission explained in its note to section
189 that the degree of murder for felony murder

“is answered by the statute itself, and the jury have [ sic] no option

but to find the prisoner guilty in the first degree. Hence, . . . all

difficulty as to the question of degree is removed by the statute.”

(Code commrs. Note foll., Ann. Pen. Code § 189 (Ist ed. 1872,

Haymond & Burch, commrs.-annotators) p. 83.)”

(Mendoza at 909.)

This court explained that a contrary construction of section 1157 would
“ignore the obvious purpose of the statute, which is to ensure that where a verdict
other than first degree is permissible, the jury’s determination of degree is clear.”
(Id. at p. 910.) The Court observed that when the crime is of the first degree as a
matter of law and the trial court properly instructs the jury to acquit or convict of
first degree murder there is no degree determination for the jury to make. Under
those circumstances, a contrary construction of section 1157 would “do violence to
the principle that the law does not require idle acts. [Citations.] As we have
explained, such murders are of the first degree as a matter of law, and where the trial
court properly instructs the jury to find a defendant either not guilty or guilty of first
degree murder, there is simply no degree determination for the jury to make.” (/d.
atp.911.)
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Finally, Mendoza noted that a contrary construction would produce absurd
and unjust results. This court commented that the result of applying section 1157
“where, under correct instructions, a jury may convict a defendant only of first
degree felony murder would be both absurd and unreasonable, for it would require
courts to deem a conviction to be of a degree that was never at issue and that the
jury was neither asked nor permitted to consider. (People v. Mendoza, supra, 23
Cal.4th atp. 911.)

As a result, Mendoza concluded that:

“where the trial court correctly instructs the jury only on first degree
felony murder and to find the defendant either not guilty or guilty of
first degree murder, section 1157 does not apply. Under these
circumstances, as a matter of law, the only crime of which a defendant
may be convicted is first degree murder, and the question of degree is
not before the jury. As to the degree of the crime, there is simply no
determination for the jury to make. Thus, a defendant convicted under
these circumstances has not, under the plain and commonsense
meaning of section 1157, been “convicted of a crime . . . which is
distinguished into degrees.”

(Mendoza, supra, at p. 910.)

Mendoza was followed by People v. Gray (2005) 37 Cal.4th 168, which
reiterated the rule that in felony murder cases where the only theory of guilt argued
to the jury is felony murder, the jury need not specify the degree because felony
murder can only be first degree murder. (/d. at p. 199-200.)

D. The Reasons Mendoza Does Not Apply To The Instant Case

An examination of the reasoning underlying Mendoza demonstrates that
Mendoza is not applicable to the instant case for numerous reasons.

First, as Mendoza explained, from the day that the Penal Code was proposed
to the legislature, it was understood that felony murder was first degree murder and
the jury had no other options but first degree murder when it found felony murder.
As shown, the uniqueness of felony murder,