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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

PEOPLE OF THE STATE OF CALIFORNIA,

Plaintiff / Respondent, No. S095868
DAVID SCOTT DANIELS,

)
)
)
)
Vs, )
)
)
)
Defendant / Appellant. )

)

REQUEST AND PROPOSED ORDER TO TAKE JUDICIAL NOTICE

TO THE HONORABLE CHIEF JUSTICE TANI CANTIL-SAKAUYE AND TO THE
HONORABLE ASSOCIATE JUSTICES OF THE SUPREME COURT OF
CALIFORNIA:

Appellant David Scott Daniels, by counsel, hereby respectfully requests that this
Court take judicial notice of the legislative history of Senate Bill 155, which became
California’s death penalty statute in 1977. Appellant makes this request pursuant to

Evidence Code sections 452 and 459, and Rules 8.520(g) and 8.252(a) of the California

Rules of Court. Pursuant to Rule 8.252(a), a copy of the legislative history is attached

DEATH PENALTY






- herein as Exhibit A and a proposed order is enclosed herewith.

This motion is also supported by the attached declaration of counsel.

-

DATED: April =, 2012

Respectfully submitted,

Lai R Aodorin

‘GAIL R. WEINHEIMER

Attorney for Appellant






DECLARATION OF GAIL R. WEINHEIMER IN SUPPORT OF
MOTION TO TAKE JUDICIAL NOTICE

I, Gail R. Weinheimer, declare:

1. I am the senior deputy state public defender assigned to represent Mr.
Daniels in his automatic direct appeal. On January 4, 2012, Appellant’s Opening Brief
(AOB) was filed in this Court.

2. Argument V of the AOB argues that Mr. Daniels was denied a proper
hearing on his motion for modification of his death verdict pursuant to California Penal
Code section 190.4, subdivision (e). Because Mr. Daniels did not receive a jury trial in
this capital case, he was denied the independent review of the death verdict that section
190.4, subdivisiomr (€) guarantees to all capital defendants. Mr. Daniel argues that the
denial of his right to an independent review of his death verdict violated the United States
and California Constitutions, as well as the California death penalty statute. (See AOB,
Argument V.)

3. In the course of making this argument, Mr. Daniels asserts that the
California Legislature intended to provide independent review of death verdicts at the trial.
court level for all defendants, even those tried by a judge. (See AOB, Argument V.B.2.)
Mr. Daniels cites in this argument the legislative history of Senate Bill 155, which became
California’s death penalty statute in 1977. The legislative history was compiled by the
California Appellate Project (hereafter, CAP), and was downloaded from CAP’s

password-protected website. A complete copy of the legislative history is attached to this






motion.

4. The legislative history of the California Legislature is the kind of material
that this Court often takes judicial notice of pursuant to Evidence Code section 452. (See,
e.g., People v. Massie (1998) 19 Cal.4th 550, 566, fn. 4 [“At defendant’s request, we take
judicial notice of legislative history relating to the 1935 amendment to [California Penal
Code] section 1239(b); [and] of legislative history relating to the passage in 1965 of
[California Penal Code] section 1237.5 . . .. The materials are appropriate subjects of
judicial notice”]; Planning & ConservationvLeague v. Department of Water Resources
(1998) 17 Cal.4th 264, 271, fn. 4 [taking judicial notice of legislative history}; People v.
Lubanks (1996) 14 Cal.4th 580, 591, fn. 3 [same].) Accordingly, the legislative history of
Senate Bill 155 should be judicially noticed by this Court.

5. I have provided a copy of the legislative history and a proposed order to this
Court as required by Rule 8.252(a) of the California Rules of Court. I have also provided
a.copy of the legislative history to respondent through the means and address set forth in
the attached certificate of service.

6. I declare under penalty of perjury that the foregoing is true and correct.

J,L-
Executed this @ day of April, 2012, at San Francisco, California.

GAIL R. WEINHEIMER
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Feb. 17

Mar.

10

AMENDEMENT ANALYSIS
Section 190.3

EXPANDS CRIMES FOR WHICH DEATH MAY BE IMPOSED
Amends SB 155 to include Section 219 of the Penal Code,
train derailing, as an offense for which a penalty hear-
ing will be convened to determine whether the defendant
will be sentenced to death or life imprisonment without
parole. This provision is inconsistent, however, with
the remainder of the bill because as introduced SB 155
expressly amended B219 to provide that the severest sen-
tence that could be imposed was life 1mP isonment with-
out parole. On April 13, 8219 was alsé ended 8e as to
allow death to be a p0551b1e sentence for train derailing.
The remainder of the amendment is grammatical and does not
have a substantive effect on the law.

LIMITS EVIDENCE OF AGGRAVATION TO CONVICTIONS FOR

VIOLENT FELONY OFFENSES -
The original draft of SB 155 ‘allowed the trier of fact
in a penalty hearing to consider the defendant's "prior
criminal activity.* The March-10th amendment restricts
the trier of fact's consideration to the defendant's
prior felony convictions for crimes of violence against
a person.

PRECLUDES EVIDENCE OF MISDEMEANORS OR NON-VIOLENT
FELONIES FROM BEING CONSIDERED WHEN EVALUATING
DEFENDANT 'S CHARACTER AND BACKGROUND

This amendment assures the defendant that an analysis of

his "character, backgroundf and "history" will not include
the 1ntroductlon of evidence regarding prior criminal act-
ivity that did not result in a felony conviction for a
violent crime. The amendment strengthens the amendment
beginning on line 15 by precluding the prosecution from
introducing evidence of misdemeanors and non-violent felonies
under the guise of aiding the trier of fact in an evaluation
of defendant's character and background.

DELETES THE REQUIREMENT THAT MITIGATION BE PROVED
BY A PREPONDERANCE OF EVIDENCE

As introduced, SB 155 required the defendant to prove
mitigating clrcumstances by a prepondemnce of evidence.

- The March 10 amendment deletes this requirement and allows

the trier of fact to impose a sentence of life imprison-
ment without parole 1f it finds that the mitigating
circumstances are sufficiently substantial to call for
leniency. This is a much easier burden for the defen~-
dant to meet.



Mar., 10

Mar., 24

April 13

AMENDMENT ANALYSIS
Section 190.3

LIMITS EVIDENCE OF AGGRAVATION TO CONVICTIONS
FOR VIOLENT FELONY:OFFENSES
The game result as in the amendment beglnnlng on line
15, Note that the words of the provision "against the
person of another" may act to effectively exclude such
crimes as arson of an uninhabited building.

ALLOWS CONSIDERATION OF PRIOR "SIGNIFICANT

CRIMINAL ACTIVITY" o
This provision alters the amendment offered on March 10,
when consideration 'of defendant's prior criminal act1v1ty
was limited to his past felony convictions for violent
crimes. The March 24 amendment allows the trier of fact
in a penalty hearing to consider evidence of defendant's
"51gn1f1cant prior criminal activity." Under this pro-
vision a conviction is apparently not necessary; thus the
sentencing authority could consider past arrests astgell
as past convictions for any "51gn1ficant" misconduc "“The
word "significant".is never defined is amendment would
probably result in different standaéds being applied in
like cases. For example, assault may be considered sig-
nificant by one court but,lns;gnlflcant by another court.
The same evidence is at stake both times, but a different
result is achieved,

SAME EFFECT AS AMENDMENT BEGINNING LINE 15

NO SUBSTANTIVE EFFECT

ALLOWS CONSIDERATION OF OFFENSES INVOLVING VIOLENCE
This is the third time this provision has been amended.
This particular amendment attempts to compromise the dif-
ferences between those who want to let evidence of vir-
tually any criminal activity be considered in the penalty
hearing, and those who wish to restrict consideration to
prior felony convictions for crimes of violence. The
April 13+th amendment allows the trier of fact to consider
any offense involving the threat or use of violence whether
or not a conviction resulted.

SAME EFFECT AS AMENDMENT BEGINNING ON LINE 15




AMENDMENT ANALYSIS
Section 190.3

April 28

STREAMLINES LANGUAGE, NO SUBSTANTIVE EFFECTi

FURTHER DELINEATES TASKS OF TRIER OF FACT IN

PENALTY HEARING
The April 28th amendment to xhns,sectlna adds the word
"otherf apparently toc focus the trier of facts atten-
tion on defendant's prior criminal activity other than
that for which he is currently on trial. This provision
consequently emphasizes that the trier of fact should
not only (1) consider the circumstances of the crime
for which defendant stands presently convicted, but also
(2) consider defendant's prior criminal activ1ty.

PROHIBITS CONSIDERATION OF NON-VIOLENT OFFENSES

REQUIRES THAT THE DEFENDANT RECEIVE NOTICE OF

EVIDENCE TO BE USED IN AGGRAYAIION PRIOR TO TRIAL.
This amendment first deletes 1lines 18 through 23. It
replaces these lines with a prohibition against consid-~
eration of criminal activity that did not involve the
threat or use of force or violence. Significantly, the
new amendment expressly states that an offense can be
considered even though a conviction for that offense was
never obtained. The provision also prohibits the prose-
cution from introducing evidence of aggravation at the
penalty hearing unless the defendant receives notice
prior to trial that such evidence will be so used. This
amendment was apparently submitted by the author of the
bill himself. Unfortunately no reason for the addition
was forthcoming either through his office or from the
Committee on Criminal Justice.

INSTRUCTS TRIER OF FACT AS TO CIRCUMSTANCES TO BE
CONSIDERED AT S SENTENCING HEARING. REQUIRES TRIER
OF_ FACT 10 BASE BECISION AS TO SENTENCE UPON FACTS
PRESENTED AT PENALTY- HEARING.-~ -
In the original draft of SB 155 evidence concérning the
nature and circumstances of the present offense could- be
presented at the penalty hearing by either the People or
the defendant., However, the list of items that the trier
of fact was to take into account did not include the nature
of the present offense. The April 28th amendment rectifies
this deficiency by including, as subdivision (a) the ability
of the trier of ,fact to consider the circumstances of the.
present crime in determining the penalty to be imposed.
Subdivisions (b), (c), (d), (e), (£}, (g), (h), and (i)
have been given new subd1v131on letters but otherW1se re-
main unchanged. The amendment does, however, add (3j)
allows the defendant to introduce any other evidence of
. extenuation though .not previously listed. (Continued next pg.)




AMENDMENT ANALYSIS
' Section 190.3

April 28
' 1N

26 (cont.) The amendmentffggnlghe 58 also replaces the provigion that
was deleted on”"lines 18 through 23, In the original draft
of the bill the trier of fact need only consider the evidence.
The amended provision requires the trier of fact not only to
consider and take into account the evidence, but also to be
guided by the evidence in coming to a decision about sentence.
This protects the defendant from the caprice of a jury who
hears substantial evidence of mitigation but due to prejudice
refuses to base the sentence upon the evidence presented.

May 9

18G PROHTIBITS CONSIDERATION OF PAST OFFENSES FOR WHICH

' DEFENDANT HAS BEEN ACQUITTED ' ‘ ’
The May 9tn amendment to this section precludes the prosecu~
tion from introducing as an aggravating circumstance evidence
that the defendant was arrested but later acquitted for an
offense. This amendment unfortunately goes only part way in
ameliorating the prior section's infirmities., It is still
conceivable that the prosecution could introduce evidence

' that the deféndant was arrested for a crime even though the

charges were later dropped or the defendant pled gquilty to
a lesser offense. : S

18R - REQUIRES DEFENDANT TO RECEIVE NOTICE OF ALL EVIDENCE

' : IN AGGRAVATIQN TO BE INTRODUCED AT PENALTY HEARING
This amendment apparently was designed to plug up a loophole
whereby the prosecution could introduce evidence of aggrava-
ting circumstances without notifying the defendant because
such evidence was never. "proved" by the People. By substitu-

~ ting "introduced" for "proved" the amendmerit forces the pros-

ecution to notify the defendant of all the evidence to be
presented at the hearing, not just that evidence to be "proved."

62 . STREAMLINES LANGUAGE. NO APPARENT SUBSTANTIVE EFFECT




April 28
4

May 9
10

SECTION 190.1

As introduced SB 155 mandated a trifurcated proceeding. The

defendant's guilt was first adjudged. If he was found guilty,
his sanity under 1026 was then determined. If he was found
sane, the verity of any alleged special circumstances was de-
termined in a separate proceeding. If any of the charged
special circumstances was found to exist, then a separate
penalty hearing was to be convened to determine sentence.

The April 28 amendment restructures the trial proced-

~ure by providing for a bifurcated hearing in which the trier

of fact ascertains defendant's guilt or innocence at the same
time special circumstances are evaluated.  This ill-considered
amendment was probably the result of a criticism addressed to
the original version of the bill by the Senate Committee on the
Judiciary, whose report on SB 155 noted that Gregg expressed
a preference for a bifurcated procedure (See Appendix). By
requiring that the determination of special circumstances occur
in the same hearing as the adjudication of guilt the April 28
amendment postpones a determination. of sanity under PC 1026
until after the law may have automatically imposed a sentence.
See 9 Pacific Law Journal, January 1978 pp. 446-447 ( Appendix) .
'~ Section 190.4(c) requires the same jury that adjudges
guilt or innocence to determine sanity. However the April 28

amendment to Section 190.1 complicates this since now there is

an intervening special circumstance hearing between determination

of guilt and sanity. .It is conceivable that to meet the mandates

of 190.4 a jury that determines guilt but who could not agree on
special circumstances and hence was dismissed would have to be

reimpaneled after another jury evaluated special circumstances
in order to evaluate sanity.

This amendment merely clarifies ehat procedure is to be followed
when the special circumstance alleged is a prior murder. There

is, apparently no substantive difference between the original
version of -the bill and the bill as amended.
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SENATEBILL S Ne 1S5
Inttoduced by Senator Deukmejihn -L(Prinéipal" Ci)'hdthérsz
~ Senator Beverly and Assemblyman McAlister) - '~ '

'(Coauthors: Senators Briggs, Campbell,'Cusanovich,]ohnson, T
" Nejedly, Nimmo, Presley, Richardson, Russell, and Stull;

- " :Assemblymen Perino, Antonovich, Boatwright, Chappie,

. Cline, Collier, Cordova, Craven, Cullen, Duffy, Ellis, .
. ‘Hayden, ‘Jmbrecht, - Lancaster, Lanterman, Lewis, a
."Nestande, Robinson, Statham, Stirling, Vincent Thomas,

Wwilliam Tbomas, Thu_rman, Normali Waters, and Wray) .

' Januvary 19, 1977_'

_ An act to amend Section 1672 of the Military and Veterans
Code, to rmend Sections 37, 128, 209, 219, 1018, 1050, 1103,
1105, 4500, and 12310 of, to repeal Sections 150, 190.1, 190.2,
and 190.3 of, and to add Sections 190, 190.1, 190.2, 190.3, 1904,
190.5, and 190.6 to, the Penal Code, relating to punishment for
crimes, and declaring the urgency thereof, to. take effect
immediately. SR R

ST LECISLATIVE qoﬁﬁsm.ﬁ ‘pIGEST -
'SB 155, as introduced, Deukmejian. . Death penalty.
Existing law provides for the imposition of the death pen-

" alty under procedures which have been invalidated by court

Gorreted 32071

" decision because they lack provision for consideration of miti-
- .gatinig circumstances. .’ L T R L S
+* Thisbill would make such o mitigating

L e

. circumstances
sion in the law, as to certain crimes formerly subject onlyto
the death penaity, and would impose life imprisonment with-
.-outpéroler.aﬁmthandeathw-life.im jsonment with parole ™
frogt cobodd abupe e EnE S Ty e

e i wonld ke effctpmziodite

provi-

pte. L e A e N SN T
ote: 4. Appropriston po. Fisdal sofapliee: 0
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mandated local program: n'o.‘ - -

o HJe people of the State af Californis do gﬁéct as follows: -

¥

LRPEResERE

g§8§$855555:55:5cm40mhww3

SECTION 1. Section 1672 of the Military and Veterans’

‘Code is amended to read:” °

1672. Any person who is ty of ﬁdl#ﬁﬁg- Seebenﬂ

* Section 1670 or 1671 is punishable as follows: .~ - .

- (a). If his act or failure to act causes fhe deathiéﬁ er

great bedily injury te; of any person, be is punishable by
death or imprisonment in the state prison for life; at the
diseretion ef the jury trying the ease; of at the diseretion
eft-heeeaﬁwhereajury.éeesaethyt-&embfe
without possibility of, parole. The penalty shall be
determined pursuant to the provisions of Penal Code
Sections 190.3 and 190.4. If the act or failure to act causes

great bodily injury to any person, & person violating this

section is punishable by life imprisonment without

possibility of parole.

" b) If his:act or failu'r-e to act dees-"nothrcaus;e the death

of, or great bodily injury to, any person, he is punishable
by imprisonment in the state prison for not more than 20
years, or a fine of not more than ten thousand dollars

. ($10,000), or both, However, if such person so acts or so

fails to act with the intent to ‘hinder, delay, or interfere

with the preparation of the United States or of any state -
. for defense or for war, or with the prosecution of war by

the United States, or with the rendering of assistance by -
the United States to any other nationin connection with
that nation’s defense, the minimum punishment shallbe .
imprisonment in the state prison for not less than one -
g:\ r, and the maximum punishment ‘shall . be °
prisonment in the state prison for not more than 20
years, or by a fine of not more than ten thousand dollars
(810,000);, or bath. .0 i s i T T
SEC. 2. Section 37 of the Penal Code is amended to -

read: ..,nc

S

B S T R U b N R P
37. Treason against this State . state consists, only. in

Jevying war against it, adhering toits .enermies, oOr.giving
.them aid and c'omfort,.gnd-caq;be_c(':mmit_ted, only.by

-.000 0
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'persons owmg allegiance to’ the State: state The
_punishment of treason shall be death: death or life

imprisonment without possibility of parole. The penalty
shall be determined pursuant to Penal Code Sechons '
1903 and 1904. "
S(I;:C 3. Section 128 of the Pena.l Code is amended to
rea :
128. Every ,person who, by ~willful perjury - or

“subernation of perjury procures the conviction and

execution of any innocent person, is punishable by death:

~death or hife imprisonment without possibility of parole.

‘The penalty shall be detennmed pursuant to Penal Code

~ Sections 190.3 and 1904,

SEC. 4. Section 190 of the Penal Code is repealed :
~ 300; Every person guilty of murder in the first degree
shell suffer death i any ene or mere of the speeial
eireumstanees enumerated in Seetion 100:8 have been

charged and found to be true in the manner provided in

Seetion 190:3- Every persen otherwise guilty of murderin

the first degree shall suffer eenfinement in the state

pﬂsenferhfe-wﬁessheershetsguﬂtyefmerdermthe
first degree whieh is perpetuated by means of torture
with the iritent to kill; in which ease he or she shall suffer
eonfinement in the state prison without the possibility of
perele: Every person guilty of murder in the sedond
degreeis pumsheble by impmement in t-he state prisen
for fve; sbx; or seven years: - ,
SEC. 5. Section 190 is added to the Penal Code toread:
: 190. Every person guilty of murder in the first degree
shall suffer death, confinement in state prison for life
without poss:bxhty of parole, or confinement in state
prison for life. The penalty 'to be applied shall be’
determined as provided in Sections 190.1, 190.2, 190.3,

'190.4, and 190.5. Every person guilty of murder in the .
: 'second degree is punishable by xmpnsmunent in the state
'pnson for five, six, or seven years.” ° _

SEC. 6..Section 190.1 of the Penal éode is repealed
%hme&emwhehthedeaﬂryemlﬁwtebe
as the penalty for an effense enly upen the

impesed
ﬁndmgef&ebuﬂaefthespeendwemtaﬂees‘

000 0. -
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dismbsthejuryandahaﬂarderaaeﬁyjuﬁﬁnpeneledte
efmyeﬂheapeeaeleﬂeamt&neeswluehwefefeundby
& unanimous verdiet of the previous jury to be untrue: if
wehnewjmyhmbletere&eh&mverdietﬂ&&
eneefmereeftheopeeuleﬂeummﬁisbﬂng&re
SEC. 7. Section 190.1 is added to the Penal Codg, to

- read:

1901, A case in which the death penalty may be

imposed pursuant to this chapter shall be tried. in

separate phases as follows: e
() The defendant’s guilt shall first be deterinined
without 4 finding as to special circumstances or penalty.
. _(b) If the defendant is found guilty, his sanity on any
Plea of not guilty by reason of insanity under Section 1026

 shall be determined as provided in Section 190.4. If he is

found to be sane, and one or more special circumstances
as enumerated in Section 190.2 have been charged, there

shall thereupon be further proceedings on the question 3

of the truth of the charged special circumstance or
circumstances. Such proceedings shall be cqnductc_d_ in

accordance with the provisions of Section 1904. .-, . -

~ {c) If any charged special circumstance is found to be -
true, there shall thereupon be further proceedings on the .
Question of penalty. Such proceedings shall be conducted,
in accordance with the provisions of Sections 190.3 and’.

000 9

10
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1904, . - R _
SEC. 8. Section 190.2 of the Penal Code is repealed.

'_M%epenak?&repenenfemdgm}b'ef‘

ﬁfebldegreemuréershd}'bede&ﬂainmyeasehwhéeh
themereffaetpursuantte&efurﬂaer proeeedings
prewdedferinSeehean-}mdtesaapeemlﬁndmgm

1\



360, of an inhabited dwelling heusing entered by the

1
3 ¢
g ) (-' ’ ‘ 3 in U*O. lation Ofﬂﬂbd!_. vision '(H

14 pumhaﬂeuﬁrﬁerseeenddegreewdermﬂbe

15 deemedtebeawrder-ef&eﬂﬁt-erséeenédegree:

16  SEC. 9. Section 1902 is added to the Penal Code, to
17 read: - - - ' R ' o

18 . 1902, The penalty for a defendant fourid guilty of -

19 murder in the first degree shall be death or confinement
" in the state prison forlife without possibility of parole in

21 any case in'which one or more of the following special
circumstances has been charged and specially found, in a

proceeding under Section 1904, to be-true: .- © -~
~(a) The murder was intentional and was carried cut
pursuant to agreement by the person who committed the
_snurder fram any person other than the victim; -~ .
" {b) Thedefendant was personally present during the
commission of the act or acts causing death,and directly
. committed or physically aided in such act or acts and any
.of the following additional eircumstances exists: ¢

830.1, subdivision (a), (b), {d), or-(e), of Section 830.2,
subdivision {(a) or (b) of Section 830.3, or subdivision (b)
-of Section 830.5, who, while engaged in the petformance

bhepRourRRRRREBERE

:86 -of his duty was intentionally killed,and the-defendant -

37 . knew, or reasonably should have known that such-victim
.38 'ivas a pedce officer ‘engaged in the performance of his
-39 «duties. - o , '

40: ;-42) The . rourder.. was, willful, - deliberate, .-and

1000 0

—7— ‘SB155 -

v The performance of lowd or Jascivieus sets upon ° )
&epermdaehﬂdunéertheageefﬂ;hﬁehbenef

murder toaccept a valuable consideration for the dct of |

-, {1) "The victim is a peace officer a 'deﬁnedmsécﬁoh'

e
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'premed'it_a'ted-and, the victim was a witness to a crime

preventing his testimony in any criminal proceeding.
7 (3) The- murder was willful, deliberate, and
premeditated and was committed during the commission

(i) Robbery in violation of Section 211;

(iii) Rape by force or violence in violation of
subdivision (2) of Section 261; or by threat of great and
immediate bodily harm in violation of subdivision (3) -of
Section 261; C ‘ _ o

~ (iv) The performance of a lewd ot lascivious act upon

the person of a child under the age of 14 years in violation

of Section 288; Co : o N
(v) Burglary in violation of subdivision (1) of Section

commit grand or petit larceny or rape. o
'(4) The murder was willful, deliberate, and
- premeditated, and involved the infliction of torture.
(5) .The defendant has in this proceeding béen
_convicted of more than one offense of murder of the first
or second degree, Or has been convicted in'a prior
proceeding of the offense of murder of the first or second
degree. For the purpose of this paragraph an offense
committed in another jurisdiction which if committed in
California would be punishable as first or second degree
murder shall be deemed to be murder in the first. or
second degree. . A
" 'SEC. 10, Section 1903 of the Penal Code is repealed.
awhewander.theageef-}&yemﬂf Hme of the
eemsmeaef&eemer%eburdenofpfeefﬁtethe
“4bY Eneeptwhen&ehqefef&ehﬁnds&ﬁa
was eommitted pursuant to an agreement o3 defined in

OB e e G ER I G 10 = © O 06 =1 O CR b Lo PO,

e EERREEENRRIERE

30 subdivision {o} of Seetion 106:5; or when @ person &
40 convicted of a viclation of Section 37 or 385, the donth
“o_olél_o

who 'was,_ intentionally killed for the purpose of

or attempted commission of any of the following crimes: -

(ii) Kidnapping in violation of Section 207 or ‘Sia_ction |

460 of an inhabited dwelling house with an intent to

1D
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, S(I;IC. 11. Section 190.3 is added Yo the Pertal Code, to
read: S ‘ . - 2 :

190.3. If the defendant has been found guilty of murder
in the first degree, and a special circumstance has been
charged and found, in a proceeding under Section 190.4,
to be true, or if the defendant may be subject to the death
penalty after having been found guilty of violating Penal
Code Section 37, Penal Code Section 128, Penal Code
Section 4500, Penal Code Section 12310, or Military and
Veterans Code Section 1672, the trier of fact shall

determine whether the penalty shall be death or life’

imprisonment_ without possibility of parole. In the
proceedings on the question of penalty, evidence may be
presented by either the peopie or the defendant as to any
matter relevant to aggravation, mitigation, and sentence,

“including, but not limited to, the mature. and
_circumstances of the present offense, and the defendant’s

‘mental condition and physical condition. - -
* The penalty shall be death unless the trier of fact, after
consideration of all the -evidence, finds by =a
preponderance of the evidence that there are mitigating
‘circumstances sufficiently substantial to call for leniency,
in which case the penalty shall be life imprisonment

without ‘possibility of parole.

prior criminal activity, character, background, history,

into account any. of the following factors if relevant:

by the defendant. - * e e
" {b) Whether or not the offense tas committed ‘while
the defendant 'was ‘ander “the :influence “of extreme

thental or ermotional ‘disturbance.» "~

defendant’s ‘homicidal condutt ‘or ‘consented -to’ the
‘homicidal sct. '

900’0

In determining the penalty ‘the 'f'xiier "of' ff@c:tv shall take
(a) The presence or a_l_as'enee" of prior cnminal gcti_v_it_&"

*(c) Whether or not the victim was a participant in the

L
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to be a moral justification or extenuation for his conduect.

another person. °

'cq'pacit'y of the defendant to appreciate the criminality of
his conduct or to conform his -conduct to’ the

requirements of law was impaired as a-result of mental -
disease or the affects of intoxication. -~ .. .

. (g) The age of the defendant at the time of the crime.

. (h) Whether or not the defendant was an accomplice

1o the offerise and his participation in the commission of
‘the offense was relatively minor. TN ‘

read: . : AT ,

190.4. (a) When special circumstances as enumerated
in Section 1902 are alleged, and the defendant has been
found guilty of first degree murder, there shall be a
hearing on the issue of the special circumstances. At the

hearing the determination of the truth of any-orall of the

special circumstances charged shall be made by the trier

of fact on the evidence presented. - i,
Either party may present such additional evidence as
they deem necessary and is relevant to the question of
whether or not there exist special circumstances. ’
In case of a reasonable doubt as to whether a special
circumstance is true, the defendant is entitled toa finding
that it is not true. The trier of fact shall make a special

. proved pursuant to the general law applying to the trial

at conviction of & crime. .oy, Db i =i

If the defendant was convicted by ‘the court sitting
.without a jury, the trier of fact shall be a jury unless a jury
is waived by the defendant and by the people, in which

case the trier of fact shall be the court. If the defendant

t
600 0

(d) Whether or fiot the offense was committed under
circumstances which the defendant reasonably believed - -

“(e) Whether eor not the -defendant acted under -
extrerne duress or under the substantial domination of.

ORI ) o a thtm o he i

SEC. 12, Section 190.4 is added to the Penal Codé, to

1S
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was convicted by a plea oiguﬂty thé trier of fact shall be

-

people. . R S
If the trier of fact finds that any one or more of the

‘special circumstances enumerated in’ Section 190.2 as

charged is true, there shall be a separate penalty hearing,

_and neither the finding that any of the remaining special

circumstances charged is not true, nor if the trier of fact
is a jury, the inability of the jury to agree on the issue of

. the truth or untruth of any of the remaining special

circumstances charged, shall prevent the holding of the
separate penalty hedring. - S o
In any case in which the defendant has been found
guilty by a jury, and the same or another jury. has been
unable to reach a unanimous verdict that one or more of
the special circumstances charged are true, and does not
reach a, unanimous verdict that all the special
circumstances - charged are nof true, the court shall
dismiss the jury and shall order a new jury impaneled to
try the issues, but the issue of guilt shall not be tried by
such jury, nor shall such jury retry the issue of the truth
of any of the special circumstances which were fourid by
a unanimous verdict of the previaus jury to be untrue. If
such new jury is unable to reach the unanimous verdict
that one or more of the special circumstances it is trying

are true, the court shall dismiss the jury and impose a

punishment of confinement in state prison for life.

, (b) If defendant was convicted by the court sitting
without a jury, the trier of fact at the penalty hearing shall
be a jury unless a jury is waived by the defendant and the
‘people, in which case the trier of fact shall be the court.
If the defendant was convicted by a plea of guilty, the

- trier of fact shall be a jury unless g_jux;y is wa,ivgd by the

defendant and the people.

~ Ifthe trier of fact is a jury and has been unabletoreach '
a unanimous verdict as to what the penalty shall be, the,

court shall dismiss the jury and shall order a new jury
impaneled to determine the penalty. If such jury is
unable to reach a unanimous verdict as.to What the

-penalty shall be, the court shall dismiss the jury.and

0009

| by the- defendant-and by the
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impose a punishment of confinement in state prison for
life without possibility of parole. ~ ~* ° * S
(c) If the trier of fact which convicted the defendant
_of a crime for which he may be subjected to the death
penalty was a jury, the same jury shall consider any plea
of not guilty by reason of insanity pursuant to Section
1026, the truth of any special circumstances which may be
alleged, and the penalty to be applied, unless for good
cause shown the court discharges that jury in which case
a new jury shall be drawn. The court shall state facts in
support of the finding of good cause upon the record and
_cause them to be entered into the minutes. = - '
(d) In any case in which the defendant may be

subjected to-the death penalty, evidence presented at

_any prior phase of §i¢ trial, including any proceeding

upon a plea of not guilty by reason of insanity pursuant
to Section 1026, shall be considered at any subsequent
phase of the trial, if the trier of fact of the prior phase is
the same trier of fact at the subsequent phase. o
, ._Sg.C; 13. Section 190.5 is added to the Penal Code, to
read: : S S I
190.5. (a) Notwithstanding any other provision of law,
the death penalty shall not be imposed upon any person
who is under the age of 18 years at the time of comimission
of the crime. The burden of proof as to the age of such
person shall be upon the defendant. R -
_(b) Except when the trier of fact finds that a murder
was committed pursuant to an agreement as defined in
subdivision (a) of Section 190.2, or when a person is
convicted of a violation of Penal Code Section 37, 128,
4500, or 12310; or a violation of subdivision (a) of Military
and Veterans Code Section 1672, the death péenalty shall
not be imposed upon any person who was a principalin
the commission of a -capital -offense unless he was
personally present during the commission of the act or
‘aots causing death, and directly committed or physically
aided in the tommission of such act or gcts.. - -~ %
-is,cli:qs‘l‘x. Section 190.6.is.added to the Penal Code, to
read: : . Ce e T M -...‘“." T e ‘Ef.:".-'_ Wyl e "
--7190,6. " The Legislature finds-that the imposition “of

qwﬁ
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carried out, ~. ' S : _
Therefore, in all cases in which a sentence of death has

been imposed, the appeal to the State Supreme Court

must be-decided and an opjnion reaching the merits must

sentence in all capital cases sh'quld'.be. expedmously

be filed within 150 days of sentencing. In any case in
_ which this time requirement is not met, the Chief Justice
.of the Supreme Court shall state on the record the

extraordinary and compelling circumstances causing-the .
delay and the facts supporting these cifcumstances. The .

failure- of the Supreme Court to comply with the

fequirements of this section shall in no way preclude
imposition of the death penalty. | o
Sg‘.C. 15. Section 209 of the Penal Code is amended to
read: ' : o : .

" 209. (a) Any,persen who seizes, confines, inveigles,
entices, decoys, abducts, conceals, kidnaps or carries
away any individual by any means whatsoever with
intent to hold or detain, or who holds or det:ins, such
individua! for ransom, reward or to commit extortion or
to exact from relatives or friends of such person any -
money or valuable thing, or any person who aids or abets

- any such act, is guilty of a felony and upén conviction
thereof shall suffer death in eases in which ahy per

to eny such aet suffers death; er shall be
punished by imprisonment in the state prison for life
without possibility of parole in cases in which any person
subjected to any such act suffers death or bodily harm, or _
shall be punished by imprisonment in the state prison for
life with the possibility-of parole in cases where no such
person suffers death or bodily harm. Ty

~ (b) Any. person who kidnaps or 'Cﬂrﬁe’s"'awa)n’"#ﬁ}'

individual to commit robbery -shall be punished by
imprisonment in the state prison for life wi.th possibility .

" $EC. 16, Section 219 of the Penal Code is arhended to

read: T e el T L
219, Every person wha unlawfully throws-out a’‘switch,
removes a rail, or places any'obstryction on any railroad
with the intention of derailing any passenggr,~fre§ght or

e
pob o
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other train, car or engine and thus derails the same, or

.who unlawfully places any dynamite or other explosive

materigl or any other obstruction upon or near the track
of any railroad with the intention of blowing up or
derailing any such train, car or engine and thus blows up
or derails the same, or who unlawfully sets fire to any
railroad bridge or trestle over which any such train, car
‘or engine must pass with the intention of wrecking such
train, car or engine, and thus wrecks the same, is guilty

of a felony and punishable with death in eases in which
any persen subjeeted to any such act suffers death as a
sroximate result thereef; er imprisonment in the state
prison for life without possibility of parole in cases where
any person suffers death or bodily harm as a proximate
result thereof, or imprisonment in the state prison for life
with the possibility of parole, in cases where no person
-suffers death or bodily harm as a proximate result thereof.
SgIC. 17. Section 1018 of the Pendl Code is amended to
read; ' . S C
1018. Unless: otherwise provided by law every plea
must be entered or withdrawn by the defendant himself
in open court. No plea of guilty of a felony for which the
maximum punishment is death, or life imprisonment

_without the possibility of parole, shall be received from a

defendant who does not appear with counsel, nor shall
3n¥ Sléch plea be ieceiv;g:\;i;thout the consent of the
‘defendant’s counsel. Ne guilty to & eepitel offense
for in Seetion 1001 shall be reecived from & defendent:
No plea of guilty of a felony for which the maximum
‘punishment is not death or life imprisonment without the
possibility of parole shall be accepted from any defendant
who does not appear with ‘counsel unless the court shall
first fully inform him of his right to counsel and unless the

court shall find that the defendant understands his right

. to counsel] and freely waives it and then, only if the

defendant has expressly stated in open court, to the court,
that he does not wish to be represented by counsel. On
. application of the defendant at any time béfore judgment
the court may,.and in case of a defendant who appeared

000 0
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‘attorneys to expedite such v-p_roceeding's tot
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without counsel at the time of the plea the court must, for
a good cause shown, permit the plea of guilty to be

withdrawn and a plea of ‘not guilty substituted. Upon

indictment or information against & corporation & pleao
guilty may be put in by counsel. This section shall be
libe_rally construed to effect these objects and to promote

-justice. . g o
SEC. 18. Section 1050 of the Penal Codeis amended to

read: : R
1050. The people of the State of California have & right
to a speedy trial. The welfare of the people of the State

. of California requires that all proceedings in ‘criminal

cases shall be set for trial and heard and determined at
the earliest possible time, and it shall be the duty of all
courts and judicial officers and of all %rosecﬂti_ng'
degree that is consistent with_ the ends of justice. In
accordance with this policy, criminal cases shall be given
precedence over, and set for trial and heard without
regard to the ‘pendency of, any civil matters of
proceedings.. No continuance of & cri inal trial shall be
granted except upon affirmative proof in open court, -

-upon'reas'onable notice, that the ends of justice require a

continuance. No continuance shall be granted in a capital
case except where extraordinary and compelling -
circumstances Tequire & continuance. Facts supporting
these cimum.ftancesmus’t’b_e stated for the record and the
court in granting a continuance must, direct that the
clerk’s minutes reflect the facts reqiiring a continuance. .
Provided, thatupana showing that the attorney of record: -
at the time of the ‘defendant’s first appearance in the .
superior court is aMember of thele islature of this Stete’
state -and that the Legislature is in’ session ©r that a
legislative interim committee of which the attorney isa -
‘duly appointed member is meeting br'is to Tneet within
the next seven days, the defendant shall beentitled toa".
reasonable ' ‘continyance Mot to exceed 30 days.-No -
continuance shall be granted for uny Ilonger}tirné than it
s ‘affrmatively -proved the ends of justice’ require..
er any continudnce is granted, the fucts sproved

§
:
:
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. which reqmre the continuance shall be entered upon the
- minutes of the court or, in a justice court, upon the
docket. Whenever it shall appear that any court may be .

required, because of the condition of ‘its calendar, to

dismniss an action pursuant to Section 1382 of this code, the
‘court must immediately notify the cba:rman of .the

Judlcxal Council. ~
S‘];IC 18. Section 1103 of the Penal Code m amended to
rea

1103. Upon a trial for treason, the defendant cannot be '

convicted unless upon the testimony of two witnesses to
the same overt act, or upon confession in open Court; ner
nor, except as prowded in Sections 190.3 and 190.4, can
evidence be admitted of an overt act not, expressly
charged in the indictment or information; nor can the
defendant be convicted unless one or more overt acts be
expressly alleged therein.

read:
1105. ' (a) Upon a trial for murder, the commission of

the homicide by the defendant being proved, the burden

of proving circumstances of mitigation, or that justify or
excuse it, devolves upon him, unless the proof on the part
of the prosecution tends to show that the crime

committed only amounts to manslaughter, or that the :

defendant was justifiable or excusable.

-(b) Nothing in this section shall apply to or aﬂ'ect any _

proceeding under Section 190.3 or 1904,
S(IiEC 2L Sectxon 4500 of the Penal Code i is amended to
rea
4500. Every person undergomg a hfe sentence in a state

‘prison of this ‘state,” who, with malice aforethought,

commits an assault upon the person of anether; ether
than another inmate; another with a deadly weapon or

instrument, ‘'or'by any means of force likely to produce

great bodxly injury is punishable with desth; death or life

imprisonment without possibility of, parole. The penalty
-shall be detérmined pursuant to the provisions of Sections

190.3 and 190.4; however, in cases in ‘which the person

'subjected to. such assault does not dze thhin a year and

000 0. 7

SEC. 20. Sechon 1105 of the.Penal Code is amended to '
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.any person is guilty of a felony, and shall be punishe
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. a day after such assault as a pthe 'résul_t theiéof,_er

thepersea.semu}ted_ismtherﬁ!mate;the

- punishment shall be imprisonment in the state prison for .

life without the possibility of parole fot nine years.
For the purpose of computing the days elapsed

between the commission of the assault and the death of

the person assaulted, the whole of the day on which the

‘assault was committed shall be counted as the first day.

- Nothing in this section shall be construed to prohibit
the application of this section when the assault was
‘committed outside the walls of any prison if the person
committing the assault was undergoing a life sentence in .
a state prison at the time of the commission of the assault. -

SECci 22. Section 12310 of the Penal Code is amended
‘to read: : : . o S .
12310. Every person who willfully and ‘maliciously -
explodes or ignites any destructive device or any
explosive which causes mayhem or great bodily m,)mc"y go
ished by
death or imprisonment in the State prison for life: life

- Without possibility of parole. The. punishment pg;alb' :
er in

shall be determined in the manner ded
Seetion 190} pursuant to the pro visions of Sections 190.3
and 190.4. If no death occurs then such person shall be

punished by imprisonment in the state prison for life

“without possibility of parole.

_ SEC. 23. If any word, phrase, clause, or sentence inany - -

.section amended or added by this act, or-any section or . -

provision of this act, or application thereof to any person -

or circumstance, is held invalid, such invalidity shall not .
fect any other word, phrase, clause; or sentence in any . _

section amended or added by this act, or any other

~section, provisions or application of this act, whichcanbe -

given effect without the invalid word, phrase,.clause,
sentence, section, provision or application andtothisend .

the provisions of this act are declared to be severable.
SEC. 24. If any word, phrase;.clause, or sentence in any

“section amended or added by this act, or,any section or - L
‘provision of this act, or application thereof to.any person
.or cu'cumstance, is held invalid, a;_ld' as a result .tbcrebf, a

00D 0
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.de'_fendant who has been se.r-xtes.xc'ed. to death under the

provisions of this act will instead be sentenced to life .

‘jmprisonment without jpossibility of -parole. The

Legislature finds “and declares that "those . persons

convicted of first degree murder and sentenced to death

afe' deserving -and su'bject to 'SOCiety's » u_lﬁtnate
condemnation and should, therefore, not be eligible for

parole which is reserved for crimes of lesser magnitude.

SEC. 25. This act isan urgency statute necessary for the
immediate preservation of the public peace, health, or
safety -within "the meaning of Article TV of the
Constitution and shall go into immediate effect. The facts
. The California Supreme Court has -declared . the
existing death penalty law unconstitutional. This act

_remedies the .constitutional infirmities found to be in

existing law, and must take effect immediately in order
to guarantee the public the protection inherent in an
operative death penalty law.. - o

; ;'”-00.:
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* AMENDED IN SENATE FEBRUARY. 17, 1977 -
SENATE BILL |

Introduced by Senator Deukmejian (Principal Coauthors;
Senator Beverly and Assemblyman McAlister) .~
{Coauthors: Senators Briggs, Campbell; Campbell, Dennis’
* Carpenter, Cusanovich, Johnson, Nejedly, Nimmo, Presley,
‘Riehardson; Richardson, Robbins, Russell, and -Stull;
Assemblymen Perino, Antonovich, Boatwright, Chappie, .
- Chimbole, Cline, Collier, Cordova, Craven, Cullen, Duffy,
Elis; Ellis, Hallet, Hayden, Imbrecht, ' Lancaster,
Lanterman, Lewis, Nestande, Robinson, Statham, Stirling.
Stirling, Suitt, Vincent Thomas, William Thomas, Thurman, .
Norman Waters, and Wray) . . -

January 19, 1977"

An act to amend Section 1672 of the Military and Veterans
Code, to amend Sections 37, 128, 209, 219, 1018, 1050, 1108,
1105, 4500, and 12310 of, to repeal Sections 190, 190.1, 190.2.
“and 190.3 of, and to add Sections 190, 190.1, 180.2, 1903, 1904,
- 190.5, and 190.6 to, the Penal Code, relating to punishment for
crimes, and déclaring the urgency thereof, to take effect

- immediately.

" LECISLATIVE COUNSELS DICEST "

" SB 155, as amended, Deukmejian. Death penalty. - o
Existing law provides for the imposition ‘of the death pen-. .

alty under procedures which have been invalidated by court

-~ decision because they lack provision for consideration of miti-

‘gating circumstances. e LS e s
.~ ‘This bill would make such a mitigating circumstances provi- . -
" sion in the law, as to certain crimes formerly subject only to -
the death penalty, and would impose life imprisonment with- - N
out parole rather than death or life imprisonment with parole

000 0



in other cases.

*The bill woul
ute. S : - . o :
" Voter %. Appropriation: no. Fiscal committee: no. State-~

SB155 . L e

mandated local program: no.  © ..
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' The p_eople __of the State of Calzf'omla do eu;ct as follows:
" SECTION 1, Section 1672 of the Miltary and Veterans _

Code is amended to read:

1672. Any person who is guilty of ﬁoiaﬁhg Section 1670 .

or 1671 is punishable as follows: -

 (a) If his act or failure to act causes the death of any

person, he is punishable by death-or imprisonment in the

state prison for life without possibility of parole. The -

penalty shall be determined pursuant to the provisions of
Penal Cede Sections 190.3 and 064 190.4 of the Penal
Code. If the act or failure to act causes great bodily injury

o any person, a person violating this section is punishable
~ by life imprisonment without possibility of parole.

(b) If his act or failure to act does not cause the death
of, or great bodily injury to, any person, he is punishable
by imprisonment in the state prison for not more than 20
years, or a fine, of not more than ten thousand dollars
($10,000), or both. However, if such person so acts or so
fails to act with the intent to hinder, delay, or interfere
with the preparation of the United States or of any state
for defense or for war, or with the prosecution of war by
the United States, or with the rendering of assistance by

the United States to any other nation in connection with

that nation's defense, the minimum punishmerit shall be
-imprisonment in the state prison for not less ‘than one

year, :and the wmaxmum - punishment " : shall * be
imprisonment in the state prison for not more ‘than 20
years, or by & fine of not more than ten thousand dollars
($10,000), or both. . T
. SEC. 2. Section 37
gead: . oo o

7'-37.Treason ag . _

war against it, adhering to its eneries, or giving them aid

KILK)

d take effect 'immediately as an urgency stat- _..

of the Penal Code i amended to
i ke coiss oy i leving
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and comfort, and can be committed only ,by..p’e-rsbné
owing allegiance to the state. The punishment of treason

shall be death or life imprisonment without possibility of,

parole. The penalty shall be determined pursuant to
Penal Code Sections 190.3 and 1904. | - .. ‘

S(l;.‘.C. 3. Section 128 of the Penal Code is amended to
read: ) SR Coa -

execution of any innocent person, is punishable by death
or life imprisonment without possibility of parole. The
penalty shall be determined pursuant to Penal Gede

‘Sections 190.3 and 1904. K

" SEC. 4. Section 190 of the Penal Code is réipéale‘d.' |

' SEC. 5. Section 190 is added to the Penal Code, to read:’
190, Every person guilty of murder in the first degree

shall suffer death, confinement in state prison for life

without possibility of parole, or confinement in state
prison for life. The penalty to be applied shall be

determined as provided in Sections 190.1, 190.2, 190.3,
190.4, and 190.5. Every person guilty. of murder in the

second degree is punishable by imprisonment in the state -

prison for five, six, Or seven years.

"SEC. 6. Section 190.1 of the Penal Code is repealed.

S(}i‘IC. 7. Section 190.1 is added to the Penal
read: e
190.1. A ‘case in which the death penalty may be

e, to

imposed pursuant to .this -chaptgr_.sha!l be tried n

separate phases -as follows:

(2) The defendant’s guilt shall 'first be determined
without a finding as to special circumstances or penalty.”
~-(b) If the defendant is found guilty, his sanity on any -

plea of not guilty by reason of insanity under Section 1026
shall be determined ds provided in Section 1904, If he is

found to be sane, ahd one ar more special circumstances

as enumerated in Section 190.2 have been charged, there
shall thereupon be further proceedings on the question
of the ‘truth of the charged gpecial circumstance or
- circumstances; Such proceedings shall be conducted.in
accordance with the provisions of Section 1904,

128. Every person who, by willful perjury. or.’
subornation 'of perjury procures. the conviction and

o
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"SEC. 8. Section 190.2 of the Penal Code is repealed. .

-duties.

(c) If any charged special eircumstanc.e'_is"found tobe
true, there shall thereupon be further proceedings on the .

question of penalty. Such proceedings shall be conducted
in accordance with the provisions of Sections 180.3 =nd

SdEC 9, Section 1902 is added to the Penal Code, to
read: - ' : '

any case in which one or more of the following special

_ circumstances has been charged and specially found, in 2
proceeding under Section 1904, to-bodzue: . -

(a) The murder was intentional and was carnea out
pursuant to agreement by the person who committed the

murder to accept a valugble consideration for the act of

murder from any person other than the victim;
(b) The defendant was personally present during the
commission of the act oracts causing death, and directly

" committed or physically aided in such act or acts and any

of the following additional circumstances exists:

(1) The victim is a peace officer as defined in S;actian_

830.1, subdivision (a), (b), (d), or () of Section 830.2,
subdivision (a) or (b) of Section 830.3, or subdivision (b)
of Section 830.5, who, while engaged in the performance
of his duty was intentionally killed, and the defendant
knew or reasonably should have known that such victim
was a peace officer engaged in-the performance -of his
(2) The murder was willful, - deliberate, and
premeditated and the victim was a witness to a crime
who was intentionally ~killed for .the purpose of
preventing his testimony in any criminal proceeding. - -

(3) The murder 'was' willful,” deliberate, an

premeditated and was committed during the commission

or attempted commission of any of the following crimes:

“(i) Robbery in violation ‘of Section 211’ e =

. 00

190.2. The penalty for a défencian,t found gmlty “of
murder in the first degree shall be death or confinement
_in the state prison for life without possibility of parole in

o) Kidnapping fn vislation of ecto 907 o Section

ot
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(iti) Rape .by force or violence ‘in violation of
subdivision (2) of Section 261; or by threat of great and .
immediate bodily harm in violation of subdivision (3) of
Section 261; - . - o L o oot T
" (iv) The performance of a lewd or lascivious act:upon

the person of a child under the age of 14 years in-violation ‘

of Section 283; . R L , :
_(v) Burglary in violation of subdivision (1) of Section
460 of an inhabited dwelling house with an intent to
commit grand or petit larceny or rape. - EEE
(4) The. murder was willful, deliberate, and
premeditated, and involved the infliction of torture.
" (5) The defendant has in this proceeding been

" convicted of more than one offense of murder of the first

or second degree, or has been convicted in a prior .
proceeding of the offense of murder of the first or second

degree. For the purpose of this paragraph an offense
committed in another jurisdiction which if committed in

California would be punishable as first or second degree

‘murder shall be deemed to be murder in the first or

second degree. - - R o e
SEC. 10. Section 190.3.of the Penal Code is repealed.
-S(Ei‘.C'. 11. Section 190.3 is added to the Penal Code, to

read: o R S -

. 190.3, If the defendant has been found guilty of murder
in the Brst degree, and a special circumstance has been
charged and found, in 2 proceeding under Section 1904, -
to be true, or if the defendant may be subject to the death
penalty after having been found guilty of violating Penal
Veterans Code Seetion 1678; Section 37, 128, 219, 4500,.or -
19310 of this code, or subdivision (8) of Section 1672 of the
Military and . Veterans Code, the trier of fact shall
determine whether the penalta'lshallbe -death or. life
imprisonment .without possibility of “parole. In the -

proceedings on the question of penlty, evidénce may be *

presented by gither the people or the defendant asto any -

_matter relevant to aggravation, mitigation, and sentence,

including, ‘but not -limited ‘to,” ‘the nature -and

000 0
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circumstances of the -plfe's'ent offense, and the- defend,ént'é
prior criminal activity, character, background, history,
mental condition and physical condition.

The penalty shall be death unless the trier of fact, after

consideration of all  the ‘evidence, finds by . a

'preponderance of the evidence that there are mitigating

circumstances sufficiently substantial to call for leniency, .
in which case the penalty shall be life imprisonment

without possibility ‘of parole.-

In determining the penalty the trief of fact shall take

into account any of the following factors if relevant: - .

(a) The presence or absence of prior criminal activity .

by the defendant. " —_— U .
(b) Whether or not the offense was committed while

. the defendant was under the influence of extreme

mental or emotional disturbance. - e
(c) Whether or not the victim was a participant in the

defendant’s homicidal conduct or consented to ‘the -
homicidal act. : ~ - ' R .

(d) Whether or not the -oﬁehﬁe wé\s-cblnirﬁ'ltted'under
circumstances which the defendant reasonably believed

to be a moral justification or extenuation for his conduct. .

(¢) Whether or not the defendant acted under

" extreme duress or under the substantial domination of
another person.” -~ ... - o .

" (f) Whether or not at the time of the offense the
‘capacity of the defendant to appreciate the criminality of

his conduct or to conform. his conduct to the

" requirements of law was impaired as a result of mental .

disease or the affects of intoxication. . . =~ " .
(g) The age of the defendant at the time of the crime.

~ (h) Whether or not the defendant was an accomplice .

to the offense and his participation in the commission of
the offense was relatively minor. -, ..~ 7" -~ L
read: . . . . el Tt el LU L

-190.4. (a) When special circumstances as.enumerated
in-Section 190.2 are alleged, and the defendant has been

found' guilty of first degree murder, there shall be a
hearing on the issue. of the special circumstances. _.At.'t}.xe,_

900 0

SEC. 12. Section 190.4 is added to the PenalCOde, ‘io "
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-hearing the determination of the truth of any or all of the. - _
- Special circur.nsgnce&chargedxhaﬂ“be_—rﬁiae by the trier
of fact on the evidence Presented. = S e
ither party May present such additiong] evidence as
they deem necessary an is relevant to the question of .-

_ If the defendant wa,s'coxiViCtedl By the court -.s.itting
without a jury, the trier of fact shall be a jury unlegs ajury

Is waived by the defendant and by the people, in which
case the trier of fact shgl] be the court, If the defendant
-Was convicted by 5 plea of guilty the trier of fact shall be

ajury unjess a jury is waived by the-defendant'and by the
people. - ' L S

-try the issue?.rzut the issue of guilt shall not be tried by
‘stich jury, nor shall such jury fetry the issue of the truth - .

CLLE B
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of any of the speclalcucumsmnces which were found By |

a inanimous verdict of the previous jury to be untrue. If
such new jury is unable to reach the unanimous verdict
that one or more of the special circumstances it.is trying
are true, the court shall dismiss the jury and impose a

~ punishment of confinement in state prison for life. .
~.(b) If defendant was convicted by the court sitting -
~without a jury, the trier of fact at the penalty hearing shall

be a jury unless a jury is waived by the defendant and the

people, in which case the trier of fact shall be the court.

Tf the defendant was convicted by a plea of guilty, the
trier of fact shall be a jury unless a jury is waived by the

‘defendant and the people.

" ¥ the trier of fact is a jury and has been unable to reach
a unanimous verdict as to what the penalty shall be, the.
court shall dismiss the jury and shall order a new jury
impaneled to determine the penalty. If such jury is
unable to reach a unanimous verdict ‘as to what the

_penalty shall be, the court shall dismiss the jury and
-jmpose a punishment of confinement in state prison for

life without possibility of parole.

(c) I the trier of fact which co'n,vii’cted the defendant

of a crime for which he may be subjected to the death

 penalty was a jury, the same jury shall consider any plea
“of not guilty by reason of insanity pursuarit to Section

1026, the truth of any special circumstances which may be
alleged, and the penalty to be ap lied, unless for good
cause shown the court discharges that jury in which case

a new jury shall be drawn. The court shall state facts in
'support of the finding of good cause upon the 'recgrd and

cause them to be entered into the minutes.

() In any case in which the defendant may be
subjected to the death penalty, evidence presented at

any prior .phase of the trial, including any proceeding
upon a plea of not guilty by reason of insanity pursuant
to ‘Section 1026, shall be considered at any subsequent
phase of the trial, if the trier of fact of the prior phase is

the same trier of fact at the subsequent phase. *

SEC. 18- Secion 1905 is sided to the Fenl Code, to

read:. . 7 .

[E R TP
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: 'i90.5. (a)f NoMW@g hny other prowsion of 1aw, '

the death penalty shall not be imposed upon any person,
who is under the age of 18 years at the time of commission
of the crime. The urden of proof as to the age of such
person shall be upon the defendant. =~ <. -° "

" “{b) Except when the trier ‘of fact finds that a murder B
was comrmitted pursuant to an agreement as defined in

cubdivision (a) of Section 190.2, or when & person is

“eonvicted of a violation of Penal Code Seetien 3% 308,
‘ m_aweuﬁe}eﬁm& i of Military'

of the act or acts causing death, and directly. committed -

or physically aided in the commission of such act or a

read: -

190.6. The Legislature finds that thé fmposition of -
“sentence in all capital cases should be expeditiously

carried out. - Y :

Therefore, in all cases in which a sentence of death has
been imposed, the appeal to the State Supreme. Court
must be decided and an opinion reaching the merits must
be filed within 150 days of senteneing: certification of the

entire record by the sentericing court. In any case in .

which this time requirement is not met, the Chief Justice
of the Supreme Court shall state on the record the
extraordinary and compelling circumstances causing the
delay and the facts supporting these circumstances. The

failure of the Supreme .Court to comply with the
requirements of thissecbon shall iri no "way preclude

imposition of the death penalty

R -

;_:sgzc; 15. Section 209 of the Penalcodeas amended 10

-entices, Kdecoys,’ sbducts, congeals, kidnaps o carries

oy sy e b oy s

-~ .

whatsoever, with

FR
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intent to hold or detain, or who holds or detains, such !

individual for ransom, reward or to commit extortion or
to exact from.relatives or friends_of such person any
money or valuable thing, or any person who aids or abets
any such act, is guilty of a felony and upon conviction
thereof shall be punished by imprisonment in the state
prison for life without possibility of parole in cases in
which any person subjected to any such act suffers death
or bodily harm, or shall be punished by imprisonment in
the state prison for life with the possibility of parole in
cases where no such person suffers death or bodily harm,

(b) Any person who kidnaps or carries away any
individual to commit robbery shall be punished by
imprisonment in the state prison. for life with possibility

-of parole.

SEC. 16. Section 219 of the Penal Code is amended to
read: . - T o ‘
“219. Every person who unlawfully throws out a switch,
removes a rail, or places any obstruction on any railroad
with the intention of derailing any passenger, freight or

other train, car or engine and thus derails the same, or

who unlawfully places any dynamite or other explosive
material or any other obstruction upon or near the track
of any railroad with ‘the intention of blowing up or
derailing any such train, car or engine and thus blows up
or. derails the same, or- who unlawfully sets fire to any
railroad bridge or trestle over which any such train, car
or engine must pass with the intention of wrecking such

train, car or engine, and thus wrecks the same, is guilty

of a felony and punishable with imprisonment in the state

prison for life without possibility of ¢ arole in cases where
-any person suffers death or bodily iarm

as a proximate
result thereof, or imprisonment in the state prison for life
with the possibility of parolé, in cases where no person

:suffers death or bodily hdarm asa proximate result thereof.
e -‘Sc}i:‘.C 17. Section 1018 of the Penal Code is

read: . - o Tawd R
-+73018. Unless otherwise provid
_must be entered or-withdrawn by the'defendant himiself

amended to

-

avided ‘by 1w’ every plea
in open court. No ples of guilty.of.a felony for Which the

7000 0
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maximum punishment is death, or life imprisonment

~without the possibility of parole, shall be received froma

defendant who does not appear with counsel, nor shall

‘any such plea be received without the consent of the

defendant’s .counsel. No plea of guilty of a felony: for
which the maximum punishment is not death or life

" imprisonment without the possibility of parole shall be

accepted from any defendant who does not appear with
counsel unless the court shall first fully inform him of his
right to counsel and unless the court shall find that the
defendant understands his right to counsel and freely
waives it and then, only if the defendant has expressly.

. stated in open court, to the court, that he does not wish

to be represented by counsel. On application of the
defendant at any time before judgment the court may,
and in case of a defendant who appeared without counsel
at the time of the plea the court must, for a good cause
shown, permit the plea of guilty to be withdrawn and a

‘plea of not guilty substituted. Upon indictment. or
‘information against a corporation a plea of guilty may be .
- put in by eounsel. This section shall be liberally construed

to effect these objects and to promote justice. -
' SgIC. 18. Section 1050 of the Penal Code is amended to.
read: : oL o
1050. The people of the State of California have a right -

- to a speedy trial. The welfare of the people of the State

of California requires that all proceedings in. :
cases shall be set for trial and heard and determined at
the earliest possible time,-and it shall be the duty of all
courts and judicial officers .and of-.all prosecuting
attorneys to expedite such proceedings. to the greatest
degree that is consistent with the ends of justice. In
accordance with this policy, criminal cases shall be given
precedence over, .and set for trial and heard without

"regard to the pendency of, any civil matters or
proceedings. No.continuance of a criminal trial shall be

granted except uipon affirmative proof in open court,

-upon reasonable niotice, that the ends of justice'require a
-continuance: No caritinuance shidll be granted in a capital

case -except where "extracsfinary -and -eompelling
L

000 0
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circumstances require a continuance. Facts supporting
these circumstances must be stated for the record and the
court in granting a continuance must direct that the
clerk’s minutes reflect the facts requiring a continuance.
. Provided, that upon a showing that the attorney of record
“at the time of the defendant’s first appearance in the
superior court is a Member of the Legislature of this state
and that the Legislature is in session or that a legislative
interim committee of which the attorney is a -duly
appointed member is meeting or is to meet within the
next seven. days, the defendant shall be entitled to a
reasonable continuance not to exceed: 30 days. No
continuance shall be granted for any longer time than it
is affirmatively proved the ends of justice' require.
Whenever any continuance is granted, the facts proved
which require the continuance shall be entered upon the
minutes of the court or, in a justice court, upon the
docket. Whenever it shall appear that any court may be
required, because of the condition of -its_ calendar, to
- dismniss an action pursuant to Section 1382 of this code, the
court must immediately. notify the chairman of the
Judicial Council. -~ - B R
- SCElIC. 19. Section 1103 of the Penal Code is amended to
read: . SR B D
1103. Upon a trial for treason, the defendant cannot be
convicted unless upon the testimony of two witnesses to
the same overt act, or upon confession in open Court; nor,
except as provided in Sections 190.3 and 190.4, can
evidence be admitted of an overt act not: expressly
"charged .in the indictment or information; nor can the
defendant be convicted uriless orie or more overt acts be
‘expressly alleged therein. e e Lo W
-SgJC. 20, Section 1105 of thé Penal Code is amended to
tea : L . . P oo A .' » L~

\

Lo

the homicide by the defendant being proved, the birden
of proving circumstanees of mitigation, or that justify or

excuse it, devolves upon him, unless the proof on the part

‘of the prosecution’ tends to :show ‘that ‘the crime

‘committed -only amounts :to, manslaughter, or:that the

900 0

1105, {a) Upon a trial for murdeF, the commission of
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defendant was justifiable or excusable, - S
" (b) Nothing in this section shall apply te or affect any
proceeding under Section 180.3 or 1904. -~ .
S‘];IIC. 21. Section 4500 of the Penal Code is amended to
read: :

' .4500. Every person u_ndergbi’ng— alife sentence in a state

prison of this state, who, with rnalice aforethought,

commits an assault upon the person of another with a-

deadly weapon or instrument, or by any means of force

likely to produce great bodily injury is punishable with

death or life imprisonment without possibility of parole.
The penalty shall be determined pursuant to the
provisions of Sections 190.3 and 190.4; however, in cases
in which the person subjected to such assault does not die
within a year and a day after such assault as a proximate
result thereof, the punishment shall be imprisonment in
the state prison for life without the possibility of parole

For the purposé' of coniﬁuti.xlg the days elapsed
between the commission of the assault and the death of
the person assaulted, the whole of the day on which the

assault was comritted shall be counted as the first day.
Nothing in this section shall be construed to prohibit

the application of this section when the assault was

committed outside the walls of any prison if the person

.comritting the assault was undergoing a life sentence in

a state prison at the time of the commission of the assault.

~ SEC. 22. Section 12310 of the Penal Code is amended

to read:

12310, Every person who willfully “and maliciously
explodes ‘or ignites any destructive device or’ any
explosive which causes mayhem or great bodily injury to
4ny person is guilty-of a felony, and shall be punished by
death or imprisonment in the state prison for life without

possibility of ‘parole. The penalty shall be determined -

pursuant to the provisions of Sections 190.3 and 190.4. If
no death occurs then such person shall be punished by.

imptisonment in:the state iprison -for life without
possibility of parole. © i et L
- SEC:23.1f any word, ph:ase,“clau;e,- or sentence inany

000 0
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section amended or added by this aét, or any section or
provision of this act, or application thereof to any person

or circumstance, is held invalid, such invalidity shall not

affect any other word, phrase, clause, or sentence in any
section amended or added by this act, or any other
section, provisions or application of this act, which can be
. given effect without the invalid word, phrase, clause,
sentence, section, provision or application and to this end

the provisions of this act are declared to be severable. .

" SEC. 24. If any word, phrase, clause, or sentence in any

section amended or added by this &ct, or any section or

provision of this act, or application thereof to any person
‘or circumnstance, is held invalid, and as a result thereof, a
defendant who has been sentenced to death under the
provisions ‘of this act will instead be sentenced to life
imprisonment , such fife imprisonment shall be without
possibility of parole. The Legislature finds and declares
that those persons convicted of first degree murder and
sentenced to death are deserving and subject to society’s
ultimate condemnation and should, therefore, not be
eligible for parole which is reserved for crimes of lesser
‘magnitude.. . . :
- If any, word, phrase; clause, or sentence in any section
amended or added by this act, or any section or provision
of this act, or applicatian thereof to any person or.
circumstance is held invalid, and as a result thereof, a
-défendant who has been sentenced to life imprisonment
without the possibility of parole under the provisions of
this act will instead be sentenced to life imprisonment
with the possibility of parole, sucgaperson shall pot be

eligible for parole until he has served 20 years in the stite

prison, - - - e S
_-SEC.25. This act is an urgency statute necessary for the
immediate preservatipn of the public peace, health, or
safety ‘'within “the  meaning of Article IV of. the
Constitution and shall go into immediate effect. The facts
.constituting such necessity are:. <~ .. v o

. The California Supreme-. ‘Court has declared. the
existing death penalty law unconstitutional.  This act
remedies the con:

0 0900 .

itutional infirmities found fo be in
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penalty law.

1 existing 'law,.ﬁndhlthﬁst také effect imniedié,tely in order
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AMENDED IN SENATE MARCH 1, 1977 -
AMENDED IN SENATE FEBRUARY 17, 1977

SENATE BILL ) No. 155

—

Introduced by Senator Deukmejian (Principal Coauthors:
Senator Beverly and Assemblyman McAlister)
{Coauthors: Senators Briggs, Campbell, Dennis Carpenter,

Cusanovich, Johnson, Nejedly, . Nimmo, . Presley, .

‘Richardson, Robbins, Russell, and Stull .Assemblymen
Perino, Antonovich, Boatwright, Chappie, Chimbole,
Cline, Collier, Cordova, . Craven, Cullen, Duffy, Ellis,
Ha]lett, Hayden, Imbrecht, Lancaster, Lanterman, Lewis,
Nestande, Robinson, Statham, Stirling, Suitt, Vincent
Thomas, William Thomas, Thurman, Norman Waters, and
Wray)

January 18, .197’_7

————L

An act to amend Section 1672 of the Military and Veterans
Code, to amend Sections 37, 128, 209, 219, 1018, 1050, 1103,
1105, 4500, and 12310 of, to’ repeal Sechons 190, 190.1, 190.2,
and 190.3 of and to add Sections 190, 190.1, 190.2, 190.3 1904,
190.5, and 190 6 to, the Penal Code, relatmg to pumshment for
ctimes, and declanng the urgency thereof, to take effect
immediately.

LEGISLATIVE -‘COUNSEL'S - DIGEST
- 8B 185, &s amended, Deukmejian. ' Death penalty. -
Existmg law provides for the imposition of the death pen-
alty under procedures which have been invalidated by court

decision because they lack provision for consideration of miti-

gatmg circumstances.
This bill would make such a mitigating circumstanices provi-
sion’in the law, as to-pertain crimes formerly subject xmly to

o000 ©
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the death penalty, and would impose life unpnsonment with-
out parole rather than death or life jmprisonment with parole

in other cases. .
ute.

mandated local program: no. .-~

. 77’31’9‘_.’}7]3 of the State ofCalzfonua do enactas !bllows. : :'

“SECTION 1. Section 1672 of the Military and Veterans
- Code is arnended to fead: - :

Do -

. 1672. Any person who is gmltynf ﬁbhﬁnéSebﬁon 1670

4 or 1671 is punishablq as follows: - '

Sections 190.3 and 190.4 of the Penal Code. If the act or

10 failure to act causes great bodily injury to any person, &

11 person violating this section_ is punishable by life
12 imprisonment without-) ibility of parole. * .. |

13 (b) If his act or failure to act does not cause the death

14 of, or great bodily injury to, any person, he is punishable
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15 ‘by imprisonment in tKe state prison for not more than 20
- 16. years, or a fine. of not more than ten thousand dollars.
17 ($10,000); or both. However, if such person so acts or 50

18 fails to act with the intent to hinder, delay, or interfere

19 _svith the preparation of the United States or of any state -
o0 for defense or for war, or with the prosecution of war by~

1 “the United States, or with the renderir of assistancé by

that nation’s defense, ﬂxe,mimmum-pumishmeht ghall be
-year, ~and - the Anaximum PUmish ent :shall D
;imprisonment in the state jprison for not more than-20

(810,000); 0F BOHh. © .oavvy oo g iy
--ngc.-; 2. -Section 87 of the Penal Code ds-amended to

SUBNERRBE

so8°D

in other cases. |1 take effoct immediately as an urgemcy st f'

Vote: %. Appr.opriatiéni' ixo,I Fiscal cén;;ixittee: no. -S't'a"t'ef"

the United States to any-other nation in connection with -

“imprisonment in the state prison for. not ‘”"h‘“i‘,ﬁ

-years, or by a fine of not inore than ten‘thousana dollars.

)
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. 31. Treason against this ‘state consists only in. levyingi

wWar agamst 'it, adhering to its enemies, or giving them ai

and comfort, and can be comimitted only by -persons
. owing allegiance to the state. The punishment of treason.

shall be death er life imprisonment without pessibility of
parole. The penalty shall be determined pm'suant to
Sections 190.3 and 1904. "

read

suborniation of ‘perjury procures the ¢onviction and

éxecution of any innocent person, is punishable by death - |
“or life imprisonment without possibility of parole. The

penalty shall be determmed purs\mnt to Seetlons 1903

-and 190.4.

SEC. 4. Sechon 190 of the Penal Code is repealed

T 'SEC. 8. Section 190 is added to the Penal Code, to read:

- 190. Every person guilty, of murder in the first degree

shall suffer death, confinement ini state prison for life _

‘without possxbxhty ‘of parole, or confinement in state
prison for life. The penalty to be applied shall be
determined as prov1ded in Sections 190.1, 190.2, 190.3,
1904, and 150.5. Every gerson guilty of murder in the

prison for five, six, or seyen years.
‘SEC. 6. Section 190.1 of the Pen.al Code is repealed

~SEC. 7ASectnon 1901 is edded to the Penal Code, to., :

read

nnposed pursuant t6 this ohapter thall be tried in
'beparate phases as_follows: : LE

- {a) The defendant’s guilt shail ﬁrst be determined'j;
without a finding ss to xpednldrcumstaneesorpenﬂty "
{b) If the defendant is found guilty, his senity on'any -

‘plea of not guilty by reason of insanity under Section 1026

shallbedeterminedasprovidedeectionm.J.lfheis“

“Fouhd to be’ sane, and one or more .

gircurastanoces
~gs enumerated in Section 190.2 have been charged, there”
-shall thereupon’ be further ‘proceedings on thet;uution‘r
of she triath of the nhargea;dpeciﬂ t:ircumstmce of

9900

- SEC. 3. Sechon 128 of the Penal Code is amended to .
128. Every person who, by willful perjury or:

le by imprisonment in the state .

1901"';&' ‘case’ in wlnch the death penalty may be-

H\
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circumstances. Such proceedmgs shall be conducted in
accordance with the provisions of Section 1904." .-

question of penalty. Such proceedings shall be conducted

190.4.
"SEC. 8. Sectxon 190.2 of the Pena.l Code is repealed
SEC. 9. Section 190.2 is added to the Penal Code,

read: - -

190.2. The penalty for a defenda.nt found gmlty of

murder in the first degree shall be death or confinement
in the state prison for life without bility of parole in
~any case in which one or:more of the following special

circurnstances has been charged and specially found, ina

proceeding under Section 1904, to be true: * .
. {a) The murder was mtent:onal and was carried out
pursuant to agreement by the person who committed the

. murder to accept a valuable consideration for the act of

murder from any person other than the victim; . - -
: (b) The defendant was personally present during the

committed or physically eided in such. aet or aets
, mtentronally physically aided or committed such act or

acts causing dedth and any. of the following addxtxonal
cxrcumstances exists: .-

of his duty was intentionally killed, and the defendant

-was a peace. ofﬁcer engaged in’ the performance of his
-duties. " ¢ Ik i

.premedxtated and the victim ‘was & witness 10 A ‘crime
preventlng his-pestimony :in ‘any crinﬂnal roceeding. -

2600 "

(c) If any charged special circumstance is found to'loe :
true, there shall thereupon be further proceedings on the .

in accordance with the provisxons of Sechons 1903 and

commission of the act or acts causing death, and direetly

(1) The victim is a peace ol’ﬁcer as deﬁned in Section _
830.1, subdivision (a), (b), (d), or (e) of Section 830.2, .
* subdivision (a) or (b) of Section 830.3, or subdivision (b) -
of Section 830.5, who, while engaged in the performance’ -

knew or reasonably should have. knowi that such victim

- (2). The mmder *wés 'mllful dehbente %mnd
‘who | was . intentionally “killed ‘for 'the purposé -of

4(8) “The romirder . Xwids “willful, ;deliberate,: zand
_ premeditated and was bolnmltted during the eprnmission’

Ha.
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or d&éﬁxpteci commiésioh of amy of the follt.)wx;;n.g cnmes ‘

(i) Robbery in violation of Section 211; . =
. (ii-).'.Kidna'

. (iii) - Rape by force or- violence in wviolation of . .

subdivision (2) of Section 261; or by threat of great and

immediate bodily harm in vie tion of grubdiirigion (3)_6!". '

Section 261; - .. .- :

- (iv) The performance of a lewd or lascivious dct upon -
the person of a child under the age of 14 years in violation -

of Section 288;

o) Burglary n violation of subdivision (1) of Sectiort
460 of an inhabited dwelling ‘house with an‘intent to

cammit grand or petit larceny or rape.- - .:

~ .{4) The murder was wiliful, dehbetate, “and -
premeditated, and involved the jinfliction of torture. -

- {5) ~The -defendant has in ‘this proceeding been
convicted of more than one offense of murder of the first
or second degree, or has been convicted in a prior
proceeding of the offense of murder of the first or second

degree. For ‘the purpose of this paragraph an offense

_committed in another jurisdiction which if committed in

California would be punishable ds first or second degree

murder shall be' deemed to be murder. in. the first: or

second degree.

“SEC. 10, Section 1903 of the Penal Code is repealed. -
- sg.C. 11. Section 190.3 is added to the Penal Code, to
. 190.3.1f the defendant has beeni found guilty of murder
in the first degree, and a special circumstance has been

oceeding under Section 190.4,

. -

to be true, or if the defendant may be subject to the death.

‘penalty after, having been’ found guilty .of .violating

Section .37, 128, 219, 4500, or 12310 of ¢his ‘eode, -of
subdivision *{a) - 0f Section 1672 of the ‘Military and

Fa

the penalty shall be death or life imprisonment without .
'possibility of parole. In the prox

of penalty,.evidence may be presented by eit r ‘the

40 people or the defendant 4s to'any matter selevant, o

0090

ping in violation: of Section 207 or Sectmn

Veterans Code, the trier of fact shall determine whether -
gs on the g uestion -
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aggravation, m'i_ti_ga'tio_r-x', and seniei;ce’, including, but not .
kimited to, the nature and circunstances of the present.
offense, and the defendant’s prior criminal pactivity, -

" character, background, history, menta: condition and

-physical condition. .-~ I
The penalty shall be death unless the trier of fact, after:
consideration ‘of all the - evidence, finds by a
preponderance of the evidence that there are mitigating
circumstances sufficiently substantial to call for leniency,
in which case the penalty shall be life imprisonment
without possibility of parole., " . - : -
" In determining the penalty the trier of fact shall take
into account any of the. following factors if relevant:

(a) The presence or absence of prior crimi.nal activity -

(b) Whether or not the offense was comxlil-}ftéd while

_the defendant was un er the influence of extreme
_mental or emotional disturbance.. - . N
{c) Whether or not the victim was a participant in the

defendant’s homicidal conduct ‘or consented to the
homicidal agt. 7 .. S
~ (d) Whether or not the offense wa§cqmnﬁned under

circumstances, which the defendant reasonably believed

to be a moral justification of extenuation for his conduct.;

{e) Whether or mnot ‘the defendant acted under -

extreme -duress or under the substantial domination of
another. person. .. - e T .
(f) Whether or not ‘at the time of the offense the -
eapacity of the defendant to appreciate the criminality of -
his conduct ‘or -10 “conform his- conduct. to the-
requirements of law was impaired as & Tesult of mental .
disease orf'thé'aﬁ'ec_ts'of;intoximtiqn._,

(g) The age of the defendant at the time of the crime. .

" {h) Whetheror niot the defendant was an accomplice

“to the offénse and his participation in the commission of
‘the offense was relatively minot. 7. ; e L

e st daded 10t Font e 1o

Lk Dot

"

read: R L N, St . AT R Wi
 1904. {a) “When special gimnnsunces ‘as enumerated

in Section 1903 are ‘Wleged, and the defendant bas been

2000
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found guilty of first degree murder, there shall be 2

hearing on the issue of the special circumstances. At the
hearing the determination of the truth of any or all of the

‘special circurnstances charged shall be made by the trier

of fact on the evidence presented. - : - o
. Either party may present such additional evidence ‘as
they deem necessary and is relevant to the question of
whether or not there exist special circumstances. -

In case of a reasonable doubt as to whether a special

¢ircumstance is true, the defendant is entitled to a finding
that it is not true. The trier of fact shall make a special

~ finding that each special circumstance charged is either

true or not true. Wherever a special ‘circumstance
requires proof of the commission ‘or attempted
commission of a crime, such crime shall be charged and

‘proved pursuant to the general law applying to the trial

at conviction of a crime. -~ -+~ - - . c
If the defendant was convicted by the court sitting
without a jury, the trier of fact shall be ajury unless a jury

{is waived by the defendant and by the people, in which

case the trier of fact shall be the court. If the defendant

~ was convicted by a plea of guilty the trier of fact shall be
a jury unless a jury is waived by the _dgfepda‘n-t_ and by thg_ .

people.

" If the trier of .fg'ct finds that aﬁy onie or more of the

special circumstances .enumerated in Section 190.2 as

- charged is true, there shall be a sepdrate penalty hearing,

and neither the finding that any of the remaining special
circumstances charged is not true, nor if the trier of fact
is a jury, the inabllity of the jury to agree on the issue of

the truth or untruth of any.of the r

he remaining special
Lcircumstances ¢harged, shall prevent the holding of the
‘separate penalty hearing. =il el Uy Ll

. In any case in which the ‘defendant has been-found
‘guilty by a jury, and the same or ahother jury has beén

unable to reach a unanimous verdict that one or more of

. the special circumstances charged are true,and does not:
“réach “a ‘unanimous ‘werdict  that -gll - the ~speci
-circumstances tharged ‘are ziot true, the: gotrt shall

dismiss the jur§ and shall order.a siew fury irpeneled to

0909
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“try the issues, but the issue of guilt shall not be tried by

such jury, nor shall such jury Tetry. the issue of the truth
of any of the special circumstances which were found by
“a unanimous verdict of the jprevious jury to be untrue. If

such new.jury is unable to réach the unanimous verdict
that one or more of the special circumstances it is trying
are true, the court shall dismiss the jury and impose a

P ent of confinement in state prison for life..

" (b) I defendant was convicted by the court sitting '

without a jury, the triet of fact at the penalty hearing shall

be a jury unless ajury is waived by the defendant and the
people, in which case the trier of fact shall be the court.
If the defendant was convicted by a plea of guilty, the

trier of fact shall be a jury unless a jury is waived by the
" defendant and the people. '

a unanimous verdict as to what the penalty shall be, the
court shall dismiss the jury and shall order a new jury

impaneled to determine the penalty. 1f such jury -is

unable to reach a unammous verdict as to what the

penal_ty ghail be, the court shall dismiss the jury,and
im

life without possibility of parole. -

() 1 the trier of fact Which convicted the defendant

of & crime for which he may.be subjected to the death
penalty was a jury, the same jury shall consider any plea

of not guilty by reason-of insanity pursuant 0 Section
1026, the truth of any 5 ialcircumstanceswhic_hmgybe
-alleged, and the penalty to be applied, unless for ‘good

cause shown the ¢ourt discharges'that jury in which case '
& new jury shall be drawn. The court shall state factsiin
_fupportof the finding Ofe%OOd cause upon the record ind

cause them to be enter into the minutes. ..., . .

subjected 1o the death penalty, evidence, presented at
any prior phase, of the trial, including any proceeding
;@mgﬂmdmﬁ@mﬂﬂwwﬂdﬁwNmeﬂmt

‘to Section 1026,7shall de considered at any subsequent

) oo of the trisl, If the trier of fact of the pricr phase is
the iama'_m_'d'- of fact st’the subseq _uggt.,phgse.--y e

0990 1

pose a punishment of confinément in state prison for
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SEC 13. Secuon 1905 is: added to the Penal Code,
rea

person shall be upon the defendant. |

{b) Except when the trier of fact ﬁnds that a murder’
‘was committed pursuant to an agreement as defined in

subdivision (a) of Section 190.2, or when.a n is

convicted of a violation of Sectxon 37, 128, 219, 4500, or
12310 of this code, or a violation of subdmsxon (a) of

Section 1672 of the Military and Veterans Code, the death
" penalty shall not be imposed upon any person who was

a principal in the commission of a capital offense unless
he was personally present during the commission of the
act or acts causing death, and directly’ committed or
‘physically aided in the commission of such act or acts. *

SC}.IEC 14. Sechon 1906 is added to the Penal Code, to
rea

must be decided and an opinion reaching the merits must
be filed within 150 days of certification of the entire

‘record by the sentencing court. In any case in which this
_fime' requirement " is not met, the Chief Justice of the

Supréme - Court’ shall “3tate . on -the - record ' the

-extraordinary and. compelling circmmstances eausin.g the -

delay and the facts supportirig these circumstances. The

‘failure of the Supreme . Court o eomply with the
- requirements of this section shall in 16 way. preclnde_

imposition of the- death pe,

SEC. 15. Secﬁon 209 of the ;’yenaLCode is amended to'f

. read. .....

- =209, (n) Any person who 4eizei eonﬁnes, inveigles,v
~entices, decoys, abducts, ‘conceals, kidnaps -or -carries

‘away any .individual by -any, means whatspever. with

009 &

'190.5. (a) Noththstanding any other provxsion of law, '
 the death penalty shall not be imposed upon any person
whois under the age of 18 years at the time of commission.
.of the crime. The burden of proof as to the age of such

190.6. The Leg:slature ﬁnds that the' imposxtion of
. sentence in all- capxtal cases should be expedxtnomly
,carned out. - :

.'Therefore, in all cases in wlnch a sentence of death has '
been imposed, the appeal to the State Supreme ‘Court

Y+
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intent to hold o or detain, or who fiolds or detains; such

individual for ransom, reward or to commit extoruon or -
to exact from relaﬁve; or friends of such person any '
. money or valuable thing, or‘any person who gids or ‘abets
.any such act, is gmlty of a felony and upon conviction

thereof shall be punished by imprisonment in the state
prison for life w:thout possibility of parole in cases in
which any person subjected to any such act suffers death
or bodily harm, or shall be punished by imprisonment in

_ the state prison for life with the possibility of parole in

cases where nosuch person. suffers death or bodily

sgc 16 s'ecuon 219 of the Penal Code is amended to
rea o

~ 219. Every person ; who unlawfully throw; out a switch,

Tremoves a rail, or places any obstruction on any railroad

wlth the intenbon of der g any passenger, freight or ’

thus derails the same, or

a:zufemntuffendeath or bodily |8 ¥ proximate

squ death orbodﬂyhaimasa
’SEC. 1‘L!Secﬁon*101

who.unla_wfully_ places.any dypax;}!te or sther explosive

of any railroad with- the intent;on "of blowing up or

derailing any sach trsin, car o or engine and thus blows up~
or derails the same, or who unhwfully -sets fire to any .
railroad bridge or trestle i over ‘which any such train, car
-or engine must pass with the intention of wrecldng such -
train,-car or engine, and thus wrecks the same; is guilty
of afelonyan pumshablewith irnpmonmentinthestatek-
prison for life without possibility of e in cases where

t thereof, orimpﬂsonmentinthemtepﬁsonhrﬂfe:
wth the poﬁhtyuf parole, in whereno personf'

3
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maximum punishment is death, or life imprisomment

without the possibility of parole, shall be received from a

defendant who does not appear with counsel, nor shall .

any such plea be received. without the consent of the
defendant’s .counsel. No plea of guilty of &’ felony for
which the maximum punishment is not death or life
imprisenment without the possibility of parole shall be
accepted from any defendant who does not appear with
counsel unless the court shall first fully inform him of his

right to counsel and unless the court shall find that the

defendant understands his right- to counsel and. freely

waives it and then, only if the defendant has express]

stated in open court, to the court, that he does not wi
" to be represented by counsel. On application of the

defendant at any time before judgment the court may,
and in case of a defendma:who appeared without counsel]
at the time of the plea the court must, for & good cause
shown, permit the plea of guilty to be withdrawn and a
plea of not guilty substituted. Upon indictment or
information against a corporation a plea of guilty may be
put in by counsel, This section shall be liberally construed
to effect these objects and to promote justice.. "~ .

of California r uires that all' proéeedings in criminal
cases shall be s:(t]fdr trial and hieard and determined at

the earliest possible time, and it shall be the duty of all
-courts and ‘judicial officers and of ;ﬂllg:secuﬁns ,
attorneys to expedite such procéedings to the greatest "
‘degree that is consistént with .the ends of justice. In :
accaordance with this policy, eriminal cases shy be given -
- Precedence cver, and set for trial-and heard without
regard to -the’.pendency ‘of, . amy -civil matters T -
f in'open court, -
ustice require g
continuance. No Gontinuance shall be granted in4 capital

‘Proceedings. No,continuance of  ¢rifuina) trial
granted except upon affirmative proo
‘upon reasonable notice, that the ends of j

case except” shere. extragrdinary ,-and :com

@900 ¢

SEC. 18. Section 1050 of the Penal Code is amended to
‘read: . e e e
. 1050. The people of the State of California have aright:
to a speedy trial. The welfare of the people of the State .

HA



172)
td

OO0 =10 N dx €00 -

8l

ARRLEeRBesRRRERRER

155 —12—

circumstances require a continuance. Facts supporting '

 these circumnstances must be stated for the recor and the

court in granting a continuance must. direct that the
clerk’s minutes reflect the facts requiring a continuance.
“Provided, that upon a showing that the attorney of record
at the time of the defendant’s first appearance in the
superior court is a Member of the Leglsfature of this state

" and that the Legislature is in session or that a legislative

interim committee of which the attorney is a -duly
appointed member is meeting or is to meet within the
next seven days, the defendant shall be entitled to a
reasonable continuance not to exceed 30 days. No
continuance shall be granted for any longer time than it
is affirmatively proved the ends of justice Tequire.
Whenever any continuance is granted, the facts proved
which require the continuance shall be entered upon the

‘minutes of the court or, in a justice court, upon the

docket. Whenever it shall appear that any court may be
required, ‘because of the condition- of its calendar, to
dismiss an action pursuant to Section 1382 of this code, the,
court must immediately notify the chairman of the
Judicial Couneil. =i 1o T oor e
ScliJC. 19. Section 1103 of the Penal Code is amended to
reaa: SRR S U iy ,
1103, Upon a trial for treason, the defendant cannot be
convicted unless upon the testimony of two witnesses to
the same overt act, or upon confession in open Court; nor,
.except as provided in Sections -190.3 and 1904, can
evidence be admitted of an overt act not -expressly
‘charged in the indictmient or information; nor can the.
.defendant be convicted unless one or more overt acts be
expressly alleged therein.’ ERPRTT N R R
_ -s(E];C.'-gO.-ISécﬁqp_,li(_B of the Penal Codé is amended ta
cpeads hoom T Ao EETme i s AT AT
- 1105. -(a) Upon a trial for murder, the commission of
the homicide by the defendant being proved, the burden
‘of proving ‘circumstances of mitigation, or that justify or
excuse it, devolves upen him, unlessthe proof onthe part

of : the ‘prosecution tends :to show' that ‘the  orimv

commitied only amounts to ianslaughter, or that. the

~900 0
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defendant was jusﬁﬁablé or excusable.
{b) Nothing in this section shall apply to or affect any

proceeding under Section 190.3 or 1904. . -

;g.c. 21. Section 4500 of the Penal Code is
r : . - P . L 5 LI

4500. Every pérsbnui;dergoi@ alife Sénténcé inastate’

prison of this state, who, with malice aforethought,

commits an assault upon the person of another with a -

deadly weapon or instrument, or by any means of force
likely to produce great bodily injury is punishable with
death or life imprisonment without gossibility of parole.
The penalty shall be determined pursuant to the
provisions of Sections 190.3 and 190.4; however, in cases

in which the person subjected to such assault does not die -

within a year and a day after such assault as a proximate
result thereof, the punishment shall be imprisonment in
the state prison for life without the possibility of ‘parole

for nine years. -

For the purpose of _:édrhputirx'gl"'i:hé days | el_apsed“

_between the commission of the gssault and the death of

the person assaulted, the whole of the day on which the
assault was committed shall be counted as the first day.

Nothing in this section shall be construed to prohibit
the application of this section when. the assault’ was

committed outside the walls of any prison if the person -

committing the assault was undergoing a life sentence in

-astate prison at the time of the commission of the assault.
SEC. 22. Section 12310 of the Penal Code is'amended

tOTead: o [ SO el Lo e L
. 12310. Every person who willfully and -maliciously
explodes or -ignites any .destructive :devicé : or ‘any

.explosive which causes mayhem or great bodily injury to-

any person is guilty of a felony, and shall begrfmsh ed by
deatﬁe;r imprisonment in the state prison for life without

possibility of ;parole. The penalty shall be determined
pursuant to the provisions of Sections 190.3 and 190.4. If,
‘10 death occurs then such. person shall be gunished by
“imprisonment ‘in ‘the-.gtate “iprison  for life -ithout’

possibility of parole.

- SEC. 23.1fany wotd, phrase, clatise, orsenteiice inany

00070

: ended to ..
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section amended or-added by this act, or any section or
provision of this act, or application thereof to any person
-or circumstance, is held invalid, such invalidity shall not

- affect any other word, phrase, clause, or sentence in any

section amended or added by this act, or any other
.sec-tionég_rovisidns or application of this act, which can be
given effect without the invalid word, phrase, clause,
sentence, section, provision or application and to this end
the provisions of this act are declared to be severable.

. 'SEC. 24. If any word, phrase, clause, or sentence in any

section amended or added by this act, or any section or
provision of this act, or application thereof to any person
or circumstance, is held invalid, and as a result thereof, a

- defendant who has been sentenced to death under the

provisions of this act will instead be sentenced to life
imprisonment, such life imprisonment shall be without

" possibility of parole. The Legislature finds and declares

that those persons convicted of first degree murder and
sentenced to death are deserving and subject to society’s
ultimate condemnation ‘and should, therefore, not
eligible for parole which is reserved for crimes of lesser
magnitude, ‘ , :

If any, word, phrase, clause, or sentence in any section
amended or added by this act, or any section or provision
of this act, or application thereof to any person or
circumstance is heﬁi invalid, and as a result thereof, a
defendant who }ms been sentenced to life imprisonment

. without the possibility of parole under the provisions of

_this act will instead be sentenced to life imprisonment
with the possibility of parole, such person shall not be
eliﬁ?(}:le for parole until'he has served 20 yearsin the state
prison. . o e
_“SEC.25, This act is an urgency statute hiecessary for the
immediate preservatiop of the public peace, health; ‘or
safety. - within ‘the -meaning “of - Article ;TV- .of .the
Constitution and shall go into immediate effect. The facts
"constituting such nécessity-are: -

The California’. Supreme :Couit ~has - declared  ‘the’

existing -death ‘penalty law smconstitutional, . This ‘mct

'remedies the"constitutional infirmities found to ‘be in

D009 -
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and must take effect immediately in order

the public t‘he‘protecﬁon jnherent in an

3 operative death penalty law.

9.0,
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AMENDED IN SENATE MARCH 10, 1977
' AMENDED IN SENATE MARCH 1, 1977 .
. AMENDED IN SENATE FEBRUARY 17, 1977 -

SENATE BILL N . ‘No. 155

Introduced by Senator Deukme_uan (Principal -Coauthors:
Senator Beverly and Assemblyman McAlister) o
(Coauthors Senators Briggs, Campbell, Dennis Carpenter,
Cusanovich, Johnson, .Nejedly, Nimmo, Presley,
Richardson, Robbins, Russell, end Stull; Song, Stull -and

_ Wilson; Assemblymen Perino, Antonovich, ' Boatwright,
Chappie, Chimbole, Cline, Collier, Cordova, Craven,
Cullen, Duffy, Ellis, Hallett, Hayden, Imbrecht, Lancaster,
Lanterman, Lewis, Nestande, Robinson, Statham, Stirling,
Suitt, Vincent Thomas, Wﬂlmm Thomas, Thmman,
- Norman Waters, and Wray) : :

January 19, 1977

)

“An act to amend Section 1672 of the- Mihtary and Veterans
‘Code, to amend Sections 37, 128, 209, 219, 1018, 1050, 1103,

1105, 4500, and 12310 of, to repeal Secﬁons 190, 1901 190.2 ,

. and 190 3 of and to add Sections 190, 190.1, 190.2, 190.3 1904,
190.5, and 190.6 to, the Penal Code, relatmg to punishment for
crimes, -and declaring thé urgency ‘thereof, to take effect
nnmedmtely ‘

. LEGISLATIVE ‘COUNSELS DICEST"
SB 155, as amended, Déukmejian. Death penalty.

Emtmglawprovidesfortheim tion of the death pen-

alty under procedures which have’ invalidated by court
decision because they lack prov:sion for considerahon of miti-
, gatmg circumstances. . -

This bill would make such 2 mibgaﬁng mrcumstmces provi-

000 0

5k



SB 155 —_—2—

sion in the law, as to certain crimes formerly subject only to
the death penalty, and would impose life imprisonment with-
out parole rather than death or life imprisonment with parole
in other cases. . o

* This bill would also define the proof necessary to prove
murder involving the infliction of torture to require proof of
intent to inflict extreme and prelonged pain, and would de-
fine the proof necessary to prove that the defendant aided or
committed an act causing death to require proof that the
defendant’s conduct was an assault or battery or involved an
order, advice, encouragement, initiation, or-provocation of
the killing. . . T |
- The bill would take effect immediately as an urgency stat-
ute. B : - ' ’

Vote: %. Appropriation: no. Fiscal cdmmiﬁeé: no. State-

mandated local program: no. -
The people of tbe State of California do enact as foiiow's:

SECTION 1. Section 1672 of the Military and Veterans
.Code is amended toread: =~ .. - .. ,_
'1672. Any person who is guilty of violating Section 1670

or 1671 is punishable as follows: T
(a) If his act or failure to act causes the death of any
person, he is punishable by death or imprisonment in the
state prison for life without possibility of parole. The
penalty shall be determined pursuant to the provisions of
Sections 190.3 and 190.4 of the Penal Code. If the act or
‘10 failure to act causes great bodily injury to any person, a
11 person violating this section is punishable by. life
12 imprisonment without possibﬂig' of parole... © ": .
13 (b) If his act or failure to act does not cause the death
14 of, or great bodily injury to, any person, he is punishable

000 ~10) Ut da CI 1O+

15. by imprisonment in the state prison for not more than 20.

16 years, or a fine of not more than ten thousand dollars
17 ($10,000), or both. However, if sach person so acts or 50
18 fails to act with the intent to hinder, delay, or interfere
19 with the preparation of the United Stites or of any state
20 for defense or for war,.or with theztoseéu‘tion of war by
21 “the United States, or;with the rendering of assistance by

000-0
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the United States to any other nation in connection with
that nation’s defense, the minimum punishment shall be
imprisonment in the state prison for not less than one
year, and - the maximum punishment shall be
imprisonment in the state prison for not more ‘than 20

" years, or by a fine of not more than ten thousand dollars .

($10,000), or both. - . _ :
-S(EI}C. 9. Section 37 of the Penal Code is amended to
read: ,
. 87. Treason against this state consists only in ,levying
war against it, adhering to its enemies, or giving them ai

‘and comfort, and can be committed only by persons

owing allegiance to the state. The punishment of treason
- shall be death or life imprisonment without possibility of
parole. The. penalty shall be determined pursuant to
Sections 190.3 and 190.4. |
: SCEIIC 3, Section 198 of the Penal Code is amended to
read:

198. Every person who, by willful perjury or

_subornation of ‘perjury procures. the conviction and

* execution of any innocent person, is punishable by death

or life imprisonment without possibility of parole. The
enalty shall be determiried pursuant to Sections 190.3
and 1904, | L '
- SEC. 4. Section 190 of the Penal Code is repealed.

" SEC. 5. Section 100 is added to the Penal Code, to read:

" 190, Every person guilty of murdér in the first degree

shall ‘suffer death, confinement in’ state prison for life

without possibility of parole, or confinement in state

prison’ for .life. The penalty to be applied shall be

determined as provided in Sections 190.1, 1802, 190.3,

1904, and 190.5. Every person guilty of murder in the
second degree is punishable by imprisonment in the state
prison for five, six, or seven years.
~$EC. 7; Section 190.1 is added to the Pensl Code, to
1801 A zoase in wwhich ‘the :death penalty sy be
:imposed *pursuant to “this ‘chapter :shall -be tried dn
-Separate phases as follows:-

6000

‘SEC. 8. Section 190.1 of the Penal Code is repealed.

ob
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(a) The defendant’s guilt shall first be determined
without a finding as to special circumstances or penalty.

(b) If the defendant is found guilty, his sanity on any
plea of not guilty by reason of insanity under Section 1026
shall be determined as provided in Section 180.4. If he is
found to be sane, and one or more special circumstances
as enumerated in Section 190.2 have been charged, there

shall thereupon be further proceedings on the question '

of the truth of the charged special circumstance or

circumstances. Such proceedings shall be conducted in .

accordance with the provisions of Section 190.4.

(c) If any charged special circumstance is found to be

true, there shall thereupon be further proceedings on the

question of penalty. Such proceedings shall be conducted
in accordance with the provisions of Sections 190.3 and
1904. - o o g

'SEC. 8. Section 190.2 of the Penal Code is repealed.

SEC. 9. Section 1902 is added to the Penal Code, to

read: S

190.2. The penalty for a defendant found guilty of
murder in the first de{fee shall be death or confinement
in the state prison for life without possibility of parole in
any case in’ which one or more of the following special
circumstances has been charged and specially found, in
proceeding under Section 1904, to be true: . . .-

.~ (a) The murder was intentional and was camed :ou't',

pursuant to agreement by the person who.committed the
murder to accept a valuable consideration for the act of
murder from any person other than the victim;

- (b) The defendant was personally present dunngthe

commission of the dct or acts causing .death, and
-intentionally 'ghysica]ly gided or committed such act or-

acts causing death and any of the following additional
circumstances exists; ;L ed T v oaE

{1). The victim is @ peace officer as defined in Section
830.1, subdivision -(a), ‘(b); (d), or_{(e) of Section 8302,

“subdivision (a). or (b) of Section 830.3, or subdivision ®)

of Section 830.5, who, while engaged in the performance
of his duty was intentionally killed, and the defendant

“knew or.ressonably #??Pﬁld;.have'lufpyvp *b“tiﬁp¢'1ﬂ':ct_ im

00 0
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Evas a peace officer engaged: m the performance of hxs
uties. -

(2). The murder was * willful, dehberate, and
premedxtated and the vicim was a witness to a crime
who was intentionally killed -for the purpose of
preventing his testimony in any criminal proceeding. -

(3) The murder was willful, . dehberate, and
premeditated and was committed during the commission
or attempted commission of any of thefollowing crimes:

(i) Robbery in violation of Section 211;

(ii) Kidnapping in violation ‘of Section 207 or Sechon

(m) Rape by ‘force- or- violence in violation of
subdivision (2) of Section 261; or by threat of great and

immediate bodily harm in vxolatron of subdivision (3) of

Section 261;

(iv) The performance of a lewd or lascivious act upon
the person of a child under the age of 14 years in violation
of Section 288;

(v) Burglary in vxolatxon of subdxvmon (1) of Section
460 of an inhabited dwelling house with an intent to
commit grand or petit larceny or rape.

(4) The - murder was willful, dehberate, and
premedrtated and involved the infliction of torture. For
purposes of this section, torture requires praaf of an
mtent to inflict extreme and pmlanged pain.

*(5) The defendant has in. this . proceeding been
convicted of more than one offense of murder of the first
or second degree, or has been convicted in a prior
proceeding of the offense of murder of the first or second
degree. For the purpose of this paragraph an offense
committed in another jurisdiction which if committed in
California would be punishable as first or second degree

murder shall be deemed to be murder in the ﬁrsf or

-second degree. .

{c) For the pwpoae: of subdm.von (b), tbe deﬂsndant
shall be deemes! to have intentionally physically xided in

the act or acts causing death only if it is proved beyond
a reasonable doubt that his conduct constitutes anessault
or 8 battery upon tbe Vrclzm arszywardar conduct he

000 0
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. jnto gccount any of the ‘following factors if relevant

orders, adviscs, encourages, initiates or provakes the
- actual kalling of the vietim. - - - C

_SEC. 10. Section 1903 of the ! enal Code is repealed.
iglc. 11. Section 190.3 is added to the Penal Code, to
read: . : . o .

190.3. If the defendant has been found guilty of murder
in the first degree, and a8 special circumstance has
charged and found, in a proceeding under Section 1904, -
to be true, or if the defendant may be subject to the death

ty after having been found guilty of wviolating

Section 37, 128, 219, 4500, or 12310 of this

the penalty shall be death or life imprisonment without -
possibility of parcle. In the roceedings on the question
of penalty, evidence may presented by either the

people or the defendant as to any matter relevant to

' aggi'avation, mitig_ation.:and sentence, jncluding, but not

limited to, the nature snd cu' ! _cgs,of the present

the use or threat of force or violence against the person
‘of another, and the defendant’s character, background,
history, mental condition "and physical
However, no evidence shall be admitted regarding prior
criminal activity by the defendant which did not result in
a conviction for a felony _inmlvz’ug'the use or. threat
force or violence. against the person of another. -
The penalty shall be death unless the trier of fact, afte:
consideration of sl _the _evidened; finds by €
consideration of all the evidence, finds that there are
mitigating circumstances sufficiently substantial to call-
for leniency, in which case the penal shall be life
imprisonment without possibility of parole. -, ..
"Jn defermining th penalty the trier-of fact shall teke
" +.(a) The presence.or sbsence of prier erimingl aebvity
by the defe prior convictions of the defendant. for
felasiies involving the use 0¥ threat of force br violence

000 ¥
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1 against the person of another. - :
92 -(b) Whether or not the offense was committed while
3 the defendant was under the influence of. extreme
' 4 mental or emotional disturbance. -

5. - (c) Whether or not the victim was a participant in the
6 defendant’s homicidal conduct or copsented to the -

7 homicidal act.

8  {(d) Whether or not the offense tas committed under -

9 circumstances which the defendant reasonably believed
10 to be a moral justification or extenuation for his conduct.
11 (e) Whether or not the defendant acted under
12 extreme duress or under the substantial domination of
13 another person. - - . S
14  (f) Whether or not at the time of the offense the
15 capacity of the defendant to appreciate the criminality of
16 his conduct or to conform his conduct to the
17 requirements of law was impaired as a result of mental
18 disease or the affects of intoxication. ’
19 - (g) The age of the defendant at the time of the crime.
90  (h) Whether or not the defendant was an accomplice
21 to the offense and his participation in the commission of
22 the offense was relatively minor. . . .

23 SEC. 12. Section 1904 is added to the Penal Code, to
24 read: S

95 - 1904. (a) When gpecial circumstances as enumerated -

96 “in Section 1902 are alleged, and the defendant has been

‘o7 -found guilty of first .degree murder; there shall be a.

98 . hearirig on the issue of the special circumstances. At the

99 'hearing the determination of the truth of any or all of the

.30 special circumstances charged shall benade by the trier
31 -of fact on the evidence presented. . . . .
32 Either party may present such additional evidence as
'83 ‘they deem niecesiary ‘and is velevant jo the question'ef
34 whether or not there exist special circumstances.

'35 ' Incase of & mwnabledou‘btutowhetherg special
+:86 ' gircumstarnice s m,tbndefendmthmﬁdedto;ﬁndmg

7137 ‘that it §§ ot truéThe trier of fiict shall inske a special

38 -finding that sach special circurnstance gharized is wither
g:that each special circumstance Shargec b anie

-89 true or ot -true::Wherever:a fpecial .tircum

0RO 0
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commission of a crime, such crime shall be charged and’

proved pursuant to the general law applying to the trial
at conviction of a crime. : SO

. If the defendant was-convicfed-by_ the court sitfing '

without a jury, the trier of fact shall be a jury unless a jury
is waived by the defendant and by the pe:gle, in which
case the trier of fact shall be the court. If the defendant
was convicted by a plea of guilty the trier of fact shall be
a jury unless a jury is waived by the defendant and by the

ple. ' :

If the trier of fact finds that any one or more of the
ﬁgial circumstances enumerated in Section 190.2 as
charged is true, there shall be a separate penalty hearing,
and neither the finding that any of the remaining speci
circumstances charged is not true, nor if the trier of fact
is a jury, the inability of the jury to agree on the issue of
the truth or untruth of any of the remaining i
circumstances charged, shall prevent the holding of the
separate penalty hearing. - - ' ' '
~ In any case in which the defendant has been found
guilty by a jury, and the same or another jury has been
unable to reach a unanimous verdict that one or more of
the special circumstances charged are true, and does not
resch a unanimous -verdict that all the special
circumstances charged are not true, the court
dismiss the jury and shall order a new jury impaneled to
try the issues, but the issue of guilt shall not be tried by
such jury, nor shall such jury retry the issue of the truth

of any of the special circumstances which were found by
4 unanimous verdict of the previous jury to be untrue. If
such pew jury is:unable to teach the unanimous verdict -

that one or more of the it is trying

are true, the court shall the jury and impose a

punishment of confinement in state prison for life. .
. (b) If defendant was convicted by the court sitting
without a jury, the trier of fact at the penalty hearing:shall

be ajury unless a jury is waived by the defendant snd the -

ppeople, in which case the trier of fact shall be the court.
If the defendant was convicted by 8 plea of guilty,the
trier-of fact shall beajuryunlw a jury is waived by the

000 0
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defendant and the people.
"If the trier of fact is a jury and has been unable to reach
a unanimous verdict as to what the penalty shall be, the

court shall dismiss the jury and shall order a new jury

impaneled to determine the penalty. If such jury is
unable to reach a unanimous verdict as to what the
penalty shall be, the court shall dismiss the jury and
impose a punishment of confinement in state prison for

life without possibility of parole. . - .
(¢) If the trier of fact which convicted the déefendant

of a crime for which he may be subjected to the death
penalty was-a jury, the same jury shall consider any plea
of not guilty by reason of insanity pursuant to Section

1026, the truth of any special circumstances which may be

- alleged, and the penalty tobe applied, unless for good

cause shown the court discharges that jury in which case
a new jury shall be drawn. The court shall state facts in
support of the finding of good cause upon the record and
cause them to be entered into the minutes. :

(d) In any case in which the defendant may be
subjected to the death penalty, evidence presented at
any ‘prior phase of the trial, including any proceeding
upon a plea of not guilty by reason of insanity pursuant
to Section 1026, shall be considered at any subsequent
phase of the trial, if the trier of fact of the prior phase is
the same trier of fact at the subsequent phase. -

Eg.‘.C 13. Section 190.5 is added to the Penal Code, to
read:

"190.5. (a) Notwithstanding any other provision of law, .
the death penalty shall not be imposed upon any person
. who is under the age of 18 years at the time of commission
-of the crime. The burden of proof as to the age of such.

person shall be upon the defendant. .
(b) Except when the, rier of fact finds that a murder

'was committed pursuant to an agreement as defined in

-subdivision (a) -of Section 1902, pr when & person is
‘convicted of a violation of Section 37, 128, 219, 4500, or
19310 of this code,-or a viclation of subdivision . (a) .of

Section 1672 of the Military-and Vetérans Code, the death
penalty shall not be imposed upon any.person who was

200 9

-



SB 155 —10—

a principal in the commission of & capital o ‘ense' unless
he was personally present during the com

or committed such act or acts-causing eath.

- (c) For the purposes of bdivision (b), the defendant -

- shall be deemed to have intentionally physically aided in
-the act or acls causing death only if it is proved beyand
g reasonable doubt that his conduct constitutes an assault
or a battery upon the victim or if by word or conduct he
orders, advises, encourages, initiates or provokes the
actual killing of the vietim. R ' '
read: , S B '
~1906. The. Legislature finds ‘that the imposition of
17 sentence in all capital cases should be. expeditiously
18 carried out. o . o o
19 Therefore,in all cases in which a sentence of death has
20~ been imp sed, the appeal to the State Supreme '
21 mustbe ided and an opinion reaching the merits must
be filed within 150 days of certification of the entire’
record by the sentencing court. In any case in which this
tHme requirement is not met, the Chief Justice of the
Supreme Court ghall * state on- the record the
extraordinary and compelling circumstances causing the
delay and the facts supporting these circumstances. The
faillure of the Supreme Court to comply with the
-requirements -of this section ghall in no way. preclude
jrnposition of the death penalty. % e

R v
QU‘#WNF‘O‘Q

LeRERERREE

reads = L -
900, (a) Any'person who seizes,’ confines, inveigles,
_entices, decoys, abducts, ~goncesls, kidnaps ‘O carxies
-35 awdy .any’ jndividual- by any yaeans ‘whatsoever with

‘36 ‘intent to hold or-detain, of who holds ‘or-detains, yuch

R8E

37 individus! for vansom, feward oF to cormit extortion or

B A o reltives or friends of b BT
‘39 -mooney of vajusble thing, or¥ny person who alds or abets

‘40 ~any such act,’is gty -of & Felony amid vpon conviction

commission of the

)|

2

3

: g or acts causing death, and intentionally physically aided-
1

8

SEC, 14. Section 1906 is added to the Pensl Code, to

"PRC. 15, Section 209 of the Penal Code 1s amenided to

©d
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thereof shall be punished by imprisonment in the state
prison for life without possibility of parole in cases in
which any person subjected to any such act suffers death
“or bodily harm, or shall be punished by imprisonment in
the state prison for life with the possibility of Earole in
cases where no such person suffers death or bodily harm.
(b) Any person who kidnaps or ‘carries away any
individual to commit robbery shall be punished by
imprisonment ip the state prison for life with possibility
10 of parole. . ‘ - SRR
11  SEC. 16. Section 219 of the Penal Code is amended to
12 read: - - -
13 219. Every person who unlawfully throws out a switch
14 removes a rail, or places any obstruction on any railroad
15 with the intention of derailing any passenger, freight or
16 other train, car or engine and thus derails the same, or
17 who unlawfully places any dynamite or. other explosive
18 material or any other obstruction upon or iiear the track
of any railrcad with the interition of blowing up or’
derailing any such train, car or engine and thus blows up

© 00 ~A D O b € B bt

.railroad bridge or trestle over which any such train, car
or engine must pass with the intention of wrecking such
train, car or engine, and thus wrecks the same, is guilty
of a felony and punishable with imprisonment in the state
prison for life without possibility of parole in cases where

.any person suffers death or bodily harm as'a proximate
result thereof, or imprisonment in the state prison for life
‘with the possibility of parole, in cases where no person
suffers death o bodily harm as a proximate result thereof.

, eaS‘l;IC. 17. Section 1018 of the Penil Code is amended to
read: ,

BleBRRRRRBEERBE

33 - -1018. Unless otherwise provided by law_évery plea

84 .must be entered or withdrawn by.the defendanthg)self

m open pou a felony for which the
36 maximum punishment.is death, m;ﬁﬁ\h{bﬁm
37 without the possibility.of parole, shall be recéived from a
88 -defendant who does nol appgar Avith coinisel, mor shall
39 .aniy such plea be received awithpt. the donsent -of the
AD . defendant’s .counsel..No.plea jof guilty 5

or derails the same, or who unlawfully se}s fire to any

e pf B
4 felony for
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.read:

continuance, No continuance shall be gr.
case  xcept ‘where X

“which the maximum punishment is not death or life

imprisonment without the possibility of parole shall be

waives it and then, only if the defendant has expressly

stated in open court, to the court, that he does not wish
to be represented by counsel. On application of the
defendant at any time before judgment the court may,
and in case of a defendant who appeared without counsel
at the time of the plea the court must, for a good cause
shown, permit the plea of guilty to be withdrawn anid a’
plea of not guilty substituted. Upon "indictment or
fnformation against a corporation a ples of guilty may be
put in by counsel. “This section shall be liberally construed
to effect these objects and to promote justice. - '

SEC. 18. Section 1050 of the Penal Code is amended to
1050. The people of the State of California have a right
to a speedy trial. The welfare of the people of the State
of California requires that’ all pr in criminal

s in
cases shall be set for trial and heard and determined st

‘the earliest possible time, and it shall be the duty of all
courts and judicial officers énd of all prosecuting
attorneys to expedite such proceedings to the greates

degree that is consistent with the ends of justice. In
accordance with this policy, criminal cases shall be given
precedence over, and set for trial and heard without
tegard to "the pendency of,. any civil matters ‘or

.proceedings. No continuance of a criminal trial shall be
“ granted except upon affirmative proof in open court,’
. ypon reasonable notice, that the ends of justice require 2,

anted in a capital
gord! and -compelling
circumstances req a continuance. Facts supporting
these circumstances must be stated for the record and the

court in granting & continuance must direct that the
clerk’s minutes reflect the facts reguiring & continuance.

‘Provided, that upon & showing that the attorney of record

>
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at thé time of the defendant’s first appearance in the |

superior court is a Member of the Legislature of this state
and that the Legislature is in session or that a legislative

interim committee of which the attorney is a duly -

appointed member is meeting or is to meet within the
next seven days, the defendant shall be entitled to a
reasonable continuance not to ‘exceed 30 days. No
continuance shall be granted for any longer time than it

is affirmatively proved the ends of justice require.

Whenever any continuance is granted, the facts proved
which require the continuance shall be entered upon the
minutes of the court or, in a justice court, upon the

docket. Whenever it shall appear that any court may be

required, because of the condition of its calendar, to

dismiss an action pursuant to Section 1382 of this code, the

court must immediately notify the chairman of the

Judicial Council. . L v ,

_ gg.c. 19. Section 1103 of the Penal Code is amended to

read: ' . T C
1103. Upon a trial for treason, the defendant cannot be

‘convicted unless upon the testimony of two witnesses to

the same overt act, or upon confession in open Geust;

-court; nor, except as provided in Sections 190.3 and 190.4,
can evidence be admitted of an overt act not expressly -

charged in the indictment or information; nor can the
defendant be convicted unless one or more overt acts be
expressly alleged therein. -~ . B '

read: Lo T R

- 1105. (a) Upon a trial for murder, the commission of
the homicide by the defendant being proved, the burden
of proving circumstances of wmitigation, or that justify or

excuse it, devolves upon him, unless the proof on'the part

of the prosecution  tends to -show “that ‘the. crime

:.committed only amounts to manslaughter, or that the

defendant was justifiable or excusable. .
{b) Nothing in this section shall apply to or affect any

proceeding under Section 190.3 or 190.4. o

-."SEC. 21. Section 4500 of the Penal Code is amended to

read:-

900 0

_SEC. 20. Section 1105 of the Penal Code is amended to

b
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4500. Every person nndergoiné alife sentenceina state
prison of this state, who, with malice aforethought,
commits an assault upon the person of another with a

deadly weapon or instrument, or by any means of force - |

likely to produce great bodily injury is punishable with

'death or life imprisonment without cYos:bility of parole,
P

The penalty shall be determined pursuant to the
provisions of Sections 190.3 and 190.4; however, in cases
in which the person subjected to such assault does not die
within a year and a day after such assault as a proximate
result thereof, the punishment shall be imprisonment in
the state prison for life without the possibility .of parole
for nine years. T

. For the purpose of computing the days elapsed

between the commission of the assault and the death of -

the person assaulted, the whole of the day on which the
assault was committed shall be counted as the first day.

Nothing in this section shall be construed to prohibit .

the application of this section when the assault was
.committed outside the walls of any prison if the person
committing the assault was undergoing a life sentence in-

a state prison at the time of the commission of the assault.
SEC. 22. Section 12310 of the Penal Code is amended
toread: . e el eoml et
12310. Every person who ‘willfully and znaliciously

“explodes or ignites wily -“destiuctive -device ‘or any

explosive which causes mayhem or great bodily injury to
any tg"en'on’ is guilty of a-felony, and shall be punished by
death or imprisonment in the state prison for life without
possibility of parole. The ‘penalty. shall be determined

. pursuant to the provisions of Sections 190.3 and 1904. If

no death occirrs then sich person shall be punished by

imprisonment ‘in she -state sprison for life without
. ‘_. s e o e

- possibility of parole. -

section amended or added by:this act, or gny section or .

provision of this act, or application thereof to'any persdn

or circumstance, 4s held invalid, such $gvalidity shall not.
 affect any other word, phrase, clauss, or sentence in any

&7
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1 section, provisions or application of this act, which can be
2 given effect without the invalid word, phrase, clause,
3 sentence, section, provision or application and to this end
4 the provisions-of this act are declared to be severable. . A
5  SEC.24.1f any word, phrase, clause, or sentence in any
6 section amended or added by this act, or.any section or
7 provision of this act, or application thereof to any person
8 or circumstance, is held invalid, and as a result thereof, a

- 9 -defendant who has been sentenced to death under the
10 provisions of this act will instead be sentenced to life
11 imprisonment, such life imprisonment shall be without

12 possibility of parole. The Legislature finds and declares”
13 that those persons convicted of first degree murder and .
" 14 sentenced to death are deserving and subject to society’s

15 ultimate condemnation and should, therefore, not be
16 eligible for parale which is reserved for crimes of lesser
17 magnitude. ~ = | .- . .. ST

18 K eny; any word, phrase, clause, or sentence in any
19 section amended or added by this act, or any section or
20 'provision of this act, or application thereof to any person
21 or circumstance is held invalid, and as a result thereof, a
22 defendant who has been seritenced to life imprisonment
23 without the possibility-of parole under- the provisions of
24 this act will instead be sentenced to life imprisonment
25 with the possibility of parole, such person tﬁall not be
ézg eligible for parole until g:rh‘as served 20 years in the state
‘ pﬂsan e ey A L 9

28 - SEC. 25. This act js an urgeiicy statute nidcessary for the
29 immediate preservation of the public peace, health}f;
30 safety within the aneaning of Article IV. -of _the

y

32 “constituting such necessity are: ... 0"

31 Constitution and shall gointo immediatf effect. Thefacts

O,
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'AMENDED IN SENATE MARCH 24, 1977

'AMENDED IN SENATE MARCH 10, 1977

- AMENDED IN SENATE MARCH 1, 1977
AMENDED IN SENATE FEBRUARY 17, 1977

SENATE BILL - No. 155

Introduced by Senator Deukmejian (Principal Coauthors:
Senator Beverly and Assembl}'man MeAlister)

(Coauthors Senators Briggs, Campbell, Dennis Carpenter, .

Cusanovich, . - Johnson, Nejedly, Nimmo, Presley,

_ Richardson, Robbins, Russell, Song, Stull, and Wilson;
Assemblymen Perino, Antonovich, Boatwnght Chappie,
Chimbole, Cline, Collier, Cordova, Craven, Cullen, Duffy,
Ellis, Hallett, Hayden, Imbrecht, Lancaster, Lanterman,
Lewis, Nestande, Robinson, Statham, Stirling, ~ Suitt,
Vincent Thomas, William Thomas, Thurman, Norman
Waters, and Wray)

*January 19, 19‘77

- An act to'amend Section 1672 of the Military and Veterans
Code, ‘to amend Sections 37,.128, 209, 219, 1018; 1050, 1103,
.1105,.4500, and 12310 of, to repeal Sections 190, 190.1, 190.2,
and 190.3 of and to add Secbons 190,190.1, 1903. 1903 1904,
190.5, and 1906 to, the Penal Code, relating topunishment for
_crimes, and declaring the urgernicy thereof, to ‘take effect
immedmtely

LEGISLATIVE *COUNSEL'S DICEST

- SB I55, a8 amended, Deukmejian. - “Death penalty.
“‘Existing law provides for the Imposition' of the desth pen-
-‘nlty under procedures which have been invalidated. by court
-"dedsion because they lack psovision for consideration of miti-

) X
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" gating circumstances. R Co L
This bill would make such a mitigating circumstances provi-
sion in the law, as to certain crimes formerly. subject only to
_ the death penalty, and would impose life imprisonment with-
out parole rather than death or life hpprisomnent_'with parole
-in other cases. . = | L R
This bill would also define the proof necessary to prove
murder involving the infliction of torture to require proof of
_intent to inflict extreme and prolonged pain, and would de-
_ fine the proof necessary to prove that the defendant aided or
committed an act causing death to require proof that the
defendant’s.conduct was an assault or battery or involved an
_order, advice, encouragement, initiation, or provocation of
theldlling. . : C . S . ’
) t.The bill would take effect immediately asan urgency stat-
ute. . ‘ R . : E
Vote: %. Appropriation: no. Fiscal committee: no. State-
mandated } program: no. - -. ” o . :

The people of é}iq .S_'taié of Calzlbmza db_ cgzqct‘as'!b:ltlov.vjw _

SECTION 1. Section 1672 of the Military and Veterans
Code is amended toread: ~ . .- ol
. "1672. Any person who is guilty of violating Section 1670
| is punishable as follows: o
~ (a) Xf his act or failure to act causes the death of any
person, he is punishable by death or imprisonment in the
- state prison for life ‘without possibility- of parole. The
penalty shall be determined pursuant to the provisions of
Sections 190.3 and 190.4 of the ‘Penal Code, If the.act or
10 failure to.act cduses great bodily injury to any person, &
11 person violating -this " section is -punishable” by life
12 imprisonment without possibility of parole...". - i -
13 (b) If his act or failure to act doesnot cause the deathi
14 of, or great bodily injury to, any person, he is punishable
15 by imprisonment in the state prison for not more than 20
16 years, or a fine of pot more, than ten A nd dollars
17 ($10,000), or both. However, if such person 'so Bcisor SO
18 - fails to-act with the-intent to hinder, delay, or interfere
19 ‘with the preparation of thg United States-or of anystate!

Gmamanmom |
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. for defense or for war, or with the prosecuuon of war by

the United States, or with the rendering of assistance by

“the United States to any other nation in connection with

that nation’s defense, the minimum punishment shall be

Jimprisonment in the state prison for not less than one

year, ‘and the maximum punjshment  shall be

.imprisonment in ‘the state prison for not more than 20
. years, or by a fine of not more than ten thousand dollars
-($10,000), or both,

relei:c 2. Sectxon 37 of the Penal Code 13 amended to

37. Treason agamst thxs state consists only in levymg
war against it, adhering to its enemies, or giving them aid
and comfort, and can be commxtted only by persons
owing allegiance to the state. The punishment of treason
shall be death or life imprisonment without possibility of
parole. The penalty shall be determmed pursuant to
Sections 190.3 and 190.4.

SgIC 3. Secﬁon 128 of the Penal Code is amended to
read: - .
128. Every person who. by wrllﬁ.'ll perjury or
subornation .of perjury procures the conviction and
execution of any innocent person, is punishable by death

.or life imprisonment without possxbility of parole. The
penalty shall be determmed pursuant to Sectaons 1903

and 1904,
SEC. 4. Sechon 190 of the Penal Code is repealed

.. SEC.8. Section 190 is added to the Penal Code, to read s

190. Every person guilty of murder.in the first degree
shall suffer death, confinement jin state prison for life

without possibility of parole, or confinement’ ini state

prison -for .life, Thepenalty to be applied shall be

" determined as provided in Sections 190.1, 190.2, -190.3,
1904, and 190.5. Every- person guilty of mutder in the
-oecdnd degree is punishable by impnsonment in the state

pnson for five, six, or 3even years.
. ’SEC.:B..-Section 190.1 ofthePenalCodeisrepealed
. 8EC. 7 *Smon 190.1 4s.gdded to ‘the Penal Code, to

'..l' eud

:190.1.. Aliodsé diniwhich the:death penalty way be

OIS0 4
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‘imposed pursuant to this. chapter shall be tried in
separate phases as follows: =~ -~ . ..
(a) The defendant’s ‘guilt shall first be determined
without a finding as to special circumstances or penalty.
(b) If the defendant is found guilty; his sanity on any
plea of not guilty by reason of insanity under Section 1026
shall be determined as provided in Section 190.4. If he'is
found to be sane, and one or more special circumstances

as enumerated in Section 190.2 have been charged, there -

_shall thereupon be furtlier proceedings on the question
of the truth of the charged special circumstance .or

circumstances. Such proceedings shall be conducted in

" accordance with the provisions of Section 1904. -

(c) If any charged special circumstance is found to be
true, there shall thereupon be further proceedings on the
guestion of penalty. Such proceedings shall be conducted
in accordance with the provisions of Sections 180.3 and
190.4. , , ' '

SEC. 8. Section 190.2 of the Penal Code is repealed.
SSIC.’Q. Section 190.2 is added to the Penal Code, to
read: , . I -

190.2. The penalty for a defendant found guilty -of

.murder in the first degree shall be death or confinement

in the state prison for life without possibility of parole in
any case in which one or more of the following special

circumstances has been charged and specially found, in .y

proceeding urider Section 190.4, to be true: - *

{a) The murder was intentional and was carried out -

pursuant to agreement by the person who committed the .
murder to accept a valuable consideration for the act of .

‘murder from any person other than the victim; ~ ‘=

“ (b) The defendant was personally present during :tl;e ;

‘commission of the act or scts causing déath, and
intentionally physically sided or coinmitted such act or
scts causing death and sny of the following additional
(1) The victim-is a peace officer s defined in Section
830.1, subdivision (a), (b), {d), or (e) of Section 8302,

subdivision ‘(a) ot :(b) of Section 830.3, or subdivision {b) '

of Section 8305, who, while engaged in'the performanice, -

\mwm ‘
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“the act or acts oausqlg death only if lfp isprove
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of his duty was intentionally killed, and the defendant

knew or reasonably should have lcnown that such victim

Xas a peace officer engaged in the performanoe of his
uties. -

{(2) The murder was w:llful dehberate and
premed.ltated and the victim was a witness to a crime
who was mtentxonally killed for the purpose of
preventmg his testimony in any criminal p proceeding.

(3) The -murder was willful,- -and
premeditated and was committed during the commission
or attempted commission of any of the following crimes:

(i) Robbery in violation of Section 211; .

- (id) denappmg in vxolation of Sectxon 207 or Sechon
209;

(iii) Rape by foree or vxolence in vxolabon of
subdivision (2) of Section 261; or by threat of great and
immediate bodily harm in wolatxon of subdwxsion (3) of
Section 261; g

{iv) The performance ofa lewd or lasmyious act upon
the person of a child under the age of 14 yearsin viohtxon

- of Section 288;

(v) Burglary in violahon of- subdlvmcm (l) of Sﬂchon

460 of an inhabited dwellmg house with an_ intent to .

‘commit grand or petit larceny or rape.
} premeditated, and involved the infliction of torture. For

proceeding of the offense ofmurderoftheﬁrst or second

degree. For the purpose of this par h an. oﬁ'ense
committed in another jurisdiction which | lin
-California would be punishable as ﬁrstonecond ree
‘murder shall be deemed to be mm’dq‘,in the fis __:_\cbr

second degree.. . -.:

A{c) For the purpbses of subdwxsxon (b),ihe de{eggaa.;ﬁ

shall be deemed to have intentlonally ysically

155 70 4

(4) The murder was . willful, dehberate, and

purposes of this section, torture fequires proof of an .

intent to inflict extreme and prolonged pain. .7 .
.. «{5) ‘The .defendant has in this proceeding been -
._convxcted of more than one offense of murder of the ﬁrst
or second degree, or has been convicted in 'a prior.

\ :]?emd 3
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a reasonable doubt that his conduct constitutes an assault

or a battery upon the victim or if by word or conduct he
orders, advises, encourages, initiates or ‘provokes the
actual killing of the victim. - B
SEC. 10. Section 190.3 of the Penal Code is repealed.
SCE!IC. 11. Section 190.3 is added to the Penal Code, to
read: . n T
190.3. If the defendant has been found guilty of murder
in the first degree, and a special circumstance has been
charged and found, in a proceeding under Section 190.4,
to be true, or if the defendant may be subject to the death
penalty after having been found guilty of violating

Section 37, 128, 219, 4500,.0r 12310 of this code, or.
* subdivision (a) of Section 1672 of the Military and

Veterans Code, the trier of fact shall determine whether
the penalty shall be death or life imprisonment without
possibility of parole. In the proceedings on the question
of penalty, evidence may be presented by either the
people or the defendant as to any matter relevant to
aggravation, mitigation, and sentence, including, but not

limited to, the nature and circumstances of the present -
of’fen:se, any prier eenvictions of the, defendant for

, ing the use er threat of foree or violenee
egainst the persen of another; significant prior criminal
activity by the defendant, and the defendant’s character,
background, history, mental condition and physical
condition. However, no.eévidence shall be admitted
Tegarding prior criminal activity by the defendant which
did not result in a conviction for a felony involving the

‘use or threat of force or violence against the person of -

another.

" The penalty shall be death unless the trier of fact, dfter -
<cansideration of 4ll the evidence; finds that there are
-mitigating circumstanices sufficiently substantial to call :
for leniency, in ‘which ‘¢ase the penalty. shall :be. life

imprisonment without possibility of

"In'determining the penalty the trier. of fact shall take -
4nto account any of the following factors if relevant: -7 "
, ) The preserice or absence of prior cémcietions of the |

0 185 80 4
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_er violenee egainst the persen of : significant

prior criminal activity by the defendant. -

.".. (b) Whether or not the offense was committed while

the defendant was under the influence of extreme
‘mental or emotional disturbance. Yo

(¢). Whether or not the victim was a Earﬁcipanf in the

defendant’s homicidal conduct or. consented ‘to ‘the

homicidal act. . _

.(d) Whether or not the offense was committed under
circumstances which the defendant reasonably believed
to be a moral justification or extenuation for his conduct.

(¢) Whether or-not the. defendant acted under
extreme duress or under the substantial domination of
another person. : - c o

- (f) Whether or not at the ti.m'e_o’f the offense the

capacity of the defendant to appreciate the eriminality of
his conduct or - to conform his conduct to the
requirements of law was impaired as a result of mental
disease or the affects of intoxication. - . =~ - .
. (g) The age of the defendant at the time of the crime.

(h) Whether or not the defendant was an accomplice

to the offénse and his participation in the commission of .

the offense was relatively minor. - N
SEIC 12. Section 1904 is added to the Penal Code, to

rea: . a . L . - .'_' -

190.4. (a) When spetial circumstances as enpmerated

' in Section 190.2 are alleged, and the defendant has been

‘found guilty of first degree murder, there shall be a
hearing on the issue of the special circumstances. At the
hearing the determination of the truth of any or all of the

. special circumstances charged shall be m‘!de by the trier
of fact on the evidénce presented. < * TR

* Either party may present sach sdditional evidence s

‘they deem necessary-and'is relevant to the question of

whether or riot there €xist special cirdumstances. -+ -

" In case of a reasonable doubt as to'whether a specml

. circumnstance is true; the defendant is entitled to a finding

‘that it {s not*true. The trier of fact shall make a special

finding that each speciak-circumstance charged is either

true or not ‘true;Wherever -a: 1pecm1 -circumstance

ER X
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.1 requires proof of the ?éoﬁmtissibn or ‘attempted
commission of a crime, guch crime shall be charged and

proved pursuant to the general law applying to the trial’

2
3
4 st conviction of a crime. IR .
5  If the defendant was convicted by the court sitting
6 withoutajury, the trier of fact shall be ajury unless a jury
7 is waived by the defendant and by the people, in which
8 case the trier of fact shall be the court. If the defendant
9 was convicted by a plea of guilty the trier of fact shall be
10 ajury unlessajury ;s waived by the defendant and by the
11 people. -‘ : - -
12 If the trier of fact finds that any one or more of the

13 special circumstances enamerated in Section 1902 as

14 charged is true; there shall be a separate penalty hearing,
15 and neither the finding that any of the remaining i

: b ung
16 circumstances charged is not true, nor if the trier of fact

17 is a jury, the inability of the jury to agree on the issue of
18 the truth or untruth of any of the remaining speci
19 circumstances charged, shall prevent the holding of the
90 separate penalty hearing. . : L

2] In any case in which the defendant has been found
99 guilty by a jury, and the same OF another jury has been
23 unable to reach a unanimous yerdict that one or IoTe !
94 the special circumstances charged are true, and does not
25 reach -a unanimous _ verdict that all the .special
96 circumstances charged are ‘not ‘true, - theé court ;shall
g7 dismiss the and shall order a new jury impaneled to
g try the issues, but the issue of guilt shall not be tried by

such jury, nor shall such jury retry the issue of the truth,

.30 of any of the special circumstances which were found by
B3l e unanimous verdict of the previous juty to be 'u_ntm_e;'lf

-

that orie or hore of the special circumstances jtis trying
are true, the court shall 2I5 5% : and im
;punishment of confinement in state prison for life. =
. .(b) Jf defendant. was convicted by the court:sitting
without a jury, the trier of fact st the penalty hearing shall
88 'be ajury unless ajury is waived by the defenca tend the
39 ~people,in which case the trier-of fact shall be the court.

“If the defendant W-bonvicﬁ;d'hy 4 plea of guilty, the

32
33
35
.36
-3

40

© 185 105

such new jury is unable to reach the unanimous verdict -

T+l



R rea e

21

BREREREBERBERRRREE

—9— SB 155

‘trier of fact shall be a juﬁ unless a jury is waived by the -

defendant and the people. ©
If the trier of fact is a jury and has been unable to reach

a unanimous verdict as to what the penalty shall be, the

court shall dismiss the jury and shall order a new jury

impaneled to determine the penalty. If such jury is-

unable to reach a unanimous verdict as to what the

. ?enalty.shall be, the court shall dismiss the jury and

jmpose a punishment of confinement in state prison for
life without possibility. of parole. - - oo
(c). If the trier of fact which convicted the defendant
of a crime for which he may be subjected to the death
penalty was a jury, the same jury shall consider any plea
of not guilty by reason of insanity pursuant to Section
1026, the truth of any special circumstances which may be
alleged, and the penalty to be applied, unless for good
cause-shown the court discharges that jury in which case
a new jury shall be drawn. The court shall state facts in
support of the finding of good cause upon the record and
cause them to be entered into the minutes. - - :

(d) In any case in which the defendant may be
subjected to the death penalty, evidence presented at
any prior phase of the trial, including any proceeding
upon a plea of not guilty by reason of insanity pursuant
to Section 1026, shall be considered at any subsequent
phase of the trial, if the trier of fact of the prior phase is
the same trier of fact at the subsequent phase.

sg:c. 13. Section 190.5 is added to the Penal Code, to-
reada: '

190.5. (a) Notwithstanding any other provision of law,
the death penalty shall not be imposed upon any person
who is under the age of 18 yearsat the time of commission
of the crime. The burden of proof as to the age of such
person shall be upon the defendant,. .

{b) Except when the trier of fact finds that a murder
‘was committed pirsuant to-an agreement s defined in
subdivision (a) of Section 1802, or when a ‘person :is
convicted of a violation of Section-37, 128, 219, 4500, or

Iy

12310 of this code, or a viclation of subdivision (a)..0f

40 Section 1672 of the Military and Veterans Code, the death

D155 110 4
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.pena]ty'shall not be imposed upon any -person who was

‘a principal in the commission of a capital offenise unless

" he was personally present during the commission of the
act or acts causing death, and intentionally physically |

aided or committed such act or acts causing death:

. {c) For the purposes of subdivision (b), the defendant

shall be deemed to have intentionally physically aided in |

the act or acts causing death only if it is proved beyond .
a reasonable doubt that his conduct-constitutes an assault -
or a battery upon the victim or if by word or conduct he
_orders, advises, encourages, initiates or provokes the

actual killing of the victim. '

read: : . S
190.6. The Legislature finds that the imposition of
sentence in all capital cases should be expeditiously
carried out. e e e
Therefore, in all cases in which a sentence of death has
been imposed, the appeal to the State Supreme Court
must be decided and-an opinion reaching the merits must
be filed within 150 days of certification of the entire
record by the sentencing court. In any case in which this
time requirement is not met, the Chief Justice: of the

~Supreme Court shall state on -the record :the

extraordinary and compelling circumstaices causing the

‘delay and the facts supporting these circumstances: The -
failure pf the Supreme Court to comply with the

requirements of this section shall i nio way preclude

imposition of the death penalty. . o T

, S(EIIC. '15. Section 209 of the Penal Code-is amended to

read: - _ _ :
209. (a) Any person who seizes, confines, inveigles, '

‘entices, decoys, ‘abducts, conceals, kidnaps of -tarries

~away any individual by any ‘mearns’ whatsoever -with

‘intent to hold or. detain, ‘or who holds or detains, such

‘ individual for ransomn, reward or to commit extortion or
%o exact from relatives or friends of such person “any
“fiioney or valuable thing, or amy person whoaids or gbets

-gny such act, is’guilty of a-felony and upon-conviction'
“thereof shall be punished by istiprisonment i the gtite

ey

SEC. 14, Section 1906 is added to the Penal Code, to

2
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prison for life without Possibility of parole in casesin
which any person subjected to any ,sucg‘:ct suffers death

or bodily harm, or shall be punished by imprisonment in

'tl;e state prison for life ‘with the p(mibihty of parole in

" {b) Any person who ki aps or carries -a'.\ivay any

‘individual to ‘commit robbery shall be -punished by
"imprisonment in the state prison for life with possibility

of parole.

o SEC" 16. Section 219 of the Pénal'_Cdde_ is amended to
. read: :

219. Every person who unlawfully throws out a switch,
Temoves a rail, or places any obstruction on any railroad
with the intention of derail; g any passenger, freight or
other train, car or engine and thus derails the same, or
who unlawfully places any dynamite or other explosive
material or any other obstruction upon or near the track

-of any. railroad with the intention of blowing up or

derailing any such train, car or éngine and thus blows up
or derails the same, or who unlawfully sets fire to any
railroad bridge or trestle over which any such train, car
or engine must pass with the intention of wrecking such
train, car or engine, and thus wrecks the same, is guilty
of afelony and punishable with imprisonment ini the state
prison for life without possibility of parole in cases where
any person suffers death or bodily harm as a proximate
result thereof, or imprisonrnent in the state prison for life
with the possibility of parole, in cases where no person

-suffers death or bodily harm as a proximate result thereof,

scrl-:c. 17. Section 1018 of the Penal Code is amended to
read: . ' .

1018. Unless .otherwise. provided -by law eyéry plea
must be entered or withdrawn by the defendant himself
in open court. No plea of guilty of a felony for which the
maximum punishment s death, or . life dmprisonment

~without the possibility of parole, shall be received from a

defendant .who,doa,mo;;;bpw-mjﬂ!_ counsel, nor shall
#any such plea be recaived without the: eonsent of the
defendant’s counsel. No plea of , Telon;
which the maximum punishment is not death or. life

0 355 130

guilty of -a felony for
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imprisonment without the possibility of parole shall be

_accepted from any defendant who does not appear with

counsel unless the court shall first fully inform him of his
right to counsel and unless the court shall find that the

" defendant understands his right to counsel and freely

waives it and then, only if the defendant has exprﬂ
stated in opén court, to the court, that he does not wi

to be represented by counsel. .On application of the

defendant at any time before judgment the court may,

and in case of a defendant who appeared without counsel

at the time of the plea the court muist, for a good cause -
shown, permit the plea of guilty to be withdrawn and a

plea of not guilty substituted. Upon 'indictment .or

information against a corporation a plea of guilty may be

put in by counsel. This section shall be liberally construed

_to effect these objects and to promote justice.

VS(I;‘.C. 18. Section 1050 of the Penal Code is amended to
read: -
'1050. The people of the State of California have a right

20 to a speedy trial. The welfare of the people of the State

of California requires that all proceedings in criminal
cases shall be set for trial and heard and determined at

the earliest possible time, and it shall be the duty «of all

courts and judicial officers and of.all prosecuting
attorneys to expedite such proceedings to the greatest
degree that is consistent ‘with the ends of justice..In
accordance with this policy, criminal cases shall be given
precedence over, and set for trial and "heard. without
regard to ‘the pendency of, any =zivil matters or

proceedings. -No continuance of & criminal trial shall he
granted except upon affitmative proof in open scourt,

upon reasonable notice, that the énds of justice reguire a

.continuance. No continuance shall be granted in a capital

case except ;where  ‘pxiraordinary .and compelling

circumstances .require a continuance. Fa¢ts supporting

_ these circumstances must bestated for the record and the

court §n granting ‘s -dontinuance ynust direct that the

clerk’s minutes reflect the facts requiring a-continuance.

Provided, that upon a showing that the attorney of recqs

at the time of the defendant’s first appearance in the

9155 1400, 4
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superior court isa Member of the Legislature of this state
and that the Legislature is in session or that a legnslative

‘interim committee of which the attorney is a duly

appointed member is meeting or is to meet within the
next seven days, the defendant shall be entitled to a
reasonable continuance not to exceed 30 days. No
continuance shall be granted for any longer time than it
is affirmatively proved the ends of justice. require.
Whenever any continuance is granted, the facts proved
which require the contmua.nce shall be entered upon the
minutes of the court or, in a justice court, upon the
docket. Whenever it shall appear that any court may be
required, because of the condition of its calendar, to
dismiss an action pursuant to Section 1382 of this code,
court must immediately notify the chaxrman of the
Judicxal Council.

Scfl'.‘.C 19. Sechon 1103 of the Penal Code is amended to
rea

-1103. Upon a trial for treason, the defendant cannot be
convicted unless upon the testimony of two witnesses to
the same overt act, or upon confession in open court; nor,
except  as provided in Sections 190.3 and 1904, can
evidence be sdmitted of an overt ‘act not expreesly
charged in the indictment or information; nor can the
defendant be convicted unless one or more overt acts be
expressiy alleged therein. -

SEC. 20. Section 1105 of the Penal Code is amended to

Tead:

1105. (a) Upon a trial for murder ‘the dommission of
the homicide by the defendant being proved -the burden
of proving circumstances of mitigation, orthat justify-or
excuse it, devolves upoi'him, unless the proof on the part

‘of - the' prosecution ‘tends 'to ishow that the ¢rime

committed only amounts to mamltughter, or that the
defendant was justifiable or excusable. -
'(b) Nothing in this section:shall Apply to or affect any

_ broceedmg under Section 190.3 or 190.4."

SEC. 21. Section 4500 of the Pendl Gode is amendedto

" read: .
4500 Every person uhdergoing alife sentence'in a state

"0 IS5 150 4
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prison of this state, who, ‘with malice .aforethought;
commits an assault upon the person of another with a
deadly weapon or instryment, or by any means of force
Lkely to produce great bodily injury is punishable with
death or life imprisonment without possibility of parole.
The penalty shall be determined pursuant to the

' provisions of Sections 190.3 and 190.4; however, in case”

in which the person subjected to such assault does not di€”
within a year and a day after such assault as a proximate
result thereof, the | unishment shall be imprisonment in
the state prison for life without the possibility of parole
.for !ﬁneyears' s Coh . o i

For. the purpose. of computing the days -elapsed
between the commission of the assault and the death of

the person assaulted, the whole of the day on which the .

assault was committed shall be counted as'the first day.

Nothing in this section shall be construed to prohibit

the application of this section when the assault was -

committed outside the walls of any prison if the person’

committing the assault was undergoing a life sentence in
a state prison at the time of the commission of the assault.
'.-'SEC(.1 99 _Section 12310 of the Penal Code is amended
to read: . o
-..12310. - Every pérson who willfully and maliciously
explodes or “ignites .any -destructive device .or- any
explosive which causes mayheim or great bodily m;mxr to
-any, person is guilty of e felony, snd shall be pimished by
death or fmprisciiment in the state prison for life-without
possibility .of parole. “The penalty shall be deterniined
pursuant tothe provisions of Sections 190.3 aad.190.4. If
;nodeat}xocc\x_li.,theni\_:bh.permwaﬁb.e.' ed by
‘imprisopment-:in' the state - prison. for ik
dbility.of pamole. . I _:
- SEC.23.1f syiword, ghrm.ﬂause.ormtence o arly
-gection smended or. ¢d ed by this act, 6r anysection or

provision of thissct, or application thereof to:sny person

pi‘-drc\nnstance,'is,held' invﬂid.mch,mvﬂ{diw hal not,

affect-any ‘other, word, phrase, Slause, or sentence in any
1 added by ‘fhis ‘act,'or gy ‘dther.
“provisions or gpplication f off this sct;evhich h can be

NI 4
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given effect without the invalid word, phrase, clause,

sentence, section, provision or application and to this end
the provisions of this act are declared to be severable.
SEC. 24. If any word, phrase, clause, or sentence in any
section amended or added by this act, or any section or
provision of this act, or application theréof to any person

or cirtumstande, is held invalid, and as a result thereof, a’

defendant who has been sentenced to death under the
provisions of this act will instead be sentenced to life

imprisonment, such life imprisonment shall be without

possibility of parole. The Legislature finds and declares
that those persons convicted of first degree murder and
sentenced to death are deserving and subject to society’s

ultimate condemnation and should, therefore, not be
eligible for parole which-is reserved for crimes of lesser

magnitude. . . -
. If any word, phrase, clause, or sentence in any section
amended or added by this act, or any section or provision

"of this act, or application thereof to any person or

circumstance is held invalid, and as a result thereof, a
defendant who has been sentenced to life imprisonment
without the possibility of parole under the provisions of

this act will instead be sentenced to life imprisonment -

with the possibility of parole, such person shall not be
eligible for parole until he has served 20 years in the state
prison. - v T Sl
- SEC. 25. This act is an urgency statute necessary for the
immediate preservation of the public peace, health, or

-safety within ‘the meaning “of Article IV of " the
. Constitution and shall go into inmediate effect. The facts
m{dabo‘nstituting such necessity are: ~ L

. The -California “Supremé ‘Court “has . declared - the

existing death pehalty law-aimoonstitutional. -This ‘act

34 “remedies the constitutional infimmities fousid tatbe ‘in
35 ~existing law, and ‘must take effect immedistely inforder

36

‘to. guarantee the public ‘the ipsotection fnherentin an

37.ioperative death penalty law.

0
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AMENDED IN ASSEMBLY APRIL 13, 1977
AMENDED IN SENATE MARCH 24, 1977
AMENDED IN SENATE MARCH 10, 1977
' AMENDED IN SENATE MARCH 1, 1977

AMENDED IN SENATE FEBRUARY 17, 1977

SENATE BILL L - No 155

Introduced by Senator Deukmejmn (Prmcxpal Coauthors:
Senator Beverly and Assemblyman McAlister)

(Coauthors: Senators Briggs, Campbell, Dennis Carpenter,

Cusanovich, ‘Johnson, Nejedly, Nimmo, Presley,
. Richardson, Robbins, Russell, Song, Stull, and Wilson;
~ Assemblymen Perino, Antonovich, Boatwright, Chappie,
- Chimbole, Cline, Collier, Cordova, Craven, Cullen, Duffy,
Ellis, Hallett, Hayden, Imbrecht, Lancaster, Lanterman,

Lewis, . ‘Nestande, Robinson, Statham, Stirling, Suitt,:
. Vincent Thomas, William ' Thomas, Thurman, Norman

Waters, and Wray)

January 19, 1977.

_ An act to amend Section 1672 of the Military and Veterans

-Code, to amend Sections 37, 128, 209,219, 1018, 1050, 1103,
1105, 4500, and 12310 of, tb repea.l Sections 190, 190.1, 190.2,
‘and 190.3 of, and to add Sections 190, 190.1, 190.2, 190.3, 190.4,

1805, and 190.6 to, the Pendl Code, relatmg to punishment for
-cfimes, and declaring the nrgency thereof, to take effectl

‘4mmediately.
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LECISLATIVE COUNSELS DIGEST- . .

SB 135, as amended, Deukmejian. Death penalty. .

Existing law provides for the imposition of the death pen-
alty under procedures which have been invalidated by court
decision because they lack provision for corisideration of miti-
gating circumstances. . _

This bill would make such a nitigating circumstances provi-
‘sion in the law, as to certain crimeg formerly subject only to
the death penalty, and would impose life imprisonment with-
out parole rather than death or life imprisonment:with parole
in other cases. - T e

. This bill would also define the proof necessary to prove
murder involving the infliction of torture to require proof of
intent to inflict extreme and prolonged pain, and would de-
fine the proof necessary to prove that the defendant aided or
committed an act causing death to require proof that the
defendant’s conduct was an assault or battery or involved an
order, advice, encouragement, initiation, or provocation of
the killing. '

ute. : _ ' ‘
‘Vote: 3. Appropriation: no. Fiscal committee: .no. State-
mandated local program: no.

The people of the State of Californis do ensct gs follows: -

Code is amended to read: S
~ 1672. Any person who is guilty of viclating Section 1670
or 1671 is punishable -as follows: ) ,

- {a) If his act or failure to act causes the death of iny
person, he is punishable by death or imprissnment in the
state prison for life without possibility .of parole. The

_penalty shall be determined pursuant to the provisions of
Sections 190.3 and 190.4 of the Penal Code. If the act or

© 00 =1 O O i G5 10 e

10 failure to act causes great bodil injury to-dny person, a
11 person -violating dth.ia:se::ﬁonyis spunishable by life
12 imprisonment without possibility .of parole.

13" (b) If his act or failure toact does not cawse the death

14 of, or great bodily injury 10, any person; he'is punishable

‘of or EVIS O 02173 0. 10

“The bill would take effect immediately as an urgency stat-

~_SECTION 1; Section 1672 of the Military and Vetérans

30
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. second degree is punisha
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1 by imprisonment in the state prison for not more than 20

years, or a fine of not more than ten thousand dollars
($10,000), or both. However, if such person so acts or so
fails to act with'the intent to hinder, delay, or interfere

‘with the preparation of the United States or of any state.
for defense. or for war, or with the prosecution of war by

the United States, or with the rendering of assistance by
the United States to any other nation in connection with
that nation’s defense, the minimum punishment shall be
fmprisonment in the state prison for not less than one
year, and the maximum punishment shall be
imprisonment in the state prison for not more’ than 20
years, or by & fine of not more than ten thousand dollars
($10,000), or both. : S : R

SEC. 2. Section 37 of the Peral Code mamended to

read: : A : SRR .
" 87. Treason against this state consists only in levying
war against it, adhering to its enemies, or giving them aid

and comfort, and can be committed only by persons

owing allegiance to the state. The punishment of treason

shall be death or life imprisonment without possibility of
"parole. The penalty shall be determined pursuant to

Sections 190.3 and 190.4. .

read: . e N
128. Every person who, by willful perjury  or

subornation of perjury procures the conviction and:

execution of any innocent person, is punishable by death

" or life imprisonment without possibility of parole. The

pegallgé shall be determined pursuant o Sections 190.3
an 4, ‘

: SEC. 4. Section 190 of the Penal Code is repealed. .
- SEC. 5. Section 190 is added to the Penal Code, to read:
190, Every person guilty of murder in'the first degree
shall suffer death, .confinement in state. prison for life
without .possibility, of parole, or ronfinement in state

prison . for life.: The -penalty 2o.be -applied shall be .

determined as-provided in Sections 180.1, 160.2; 1903,

. 190.4, and 1905, Everyfgerson_mﬁl_ty.nf:mu:der in the.
by imprisonment in the state .

e

DU O i0

SEC. 3. Section 128 of the Penal Code is aménded to
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prison for five, six, or séQen }‘ears.
SEC. 6. Section 1901 of the Penal Code is repealed.
SgIC. 7. Section 190.1 is added to the Penal Code, to
read: ‘ : : )

190.1. A case in {avhich'the death penalty may '.'-be'

imposed pursuant to this chapter shall be tried in
separate phases as follows: ' :

(a) The defendant’s guilt shall first be determined
without a finding as to special circumstances or penalty.

(b) If the defendant is found guilty, his sanity on any
plea of hot guilty by reason of insanity under Section 1026
shall be determined as provided in Section 190.4. If he is
found to be sane, and one or more special circumstances
as enumerated in Section 190.2 have been charged, there
shall thereupon be further proceedings on the question
of the truth of the charged special circumstance or
circumstances. Such proceedings shall be conducted in
accordance with the provisions of Section 190.4.

~ (c) If any charged special circumstance is found to be
" true, there shall thereupon be further proceedings on the
. question of penalty. Such proceedings shall be conducted

in accordance with the provisions of Sections 180.3 and

1904. : Cel
SEC. 8. Section 190.2 of the Penal Code is repealed. -

Scli:c' 9. Section 190.2 is added to the Penal Code, to
reaaq: : . - : .

190.2. The penalty for a defendant found .guilty of
murder in the first degree shall be death or confinement
in the state prison for life without possibility of parole in
any case in which one or more of the following special
circumstances has been charged and specially found, ina
proceeding under Section 1904, to be true:

(a) The murder was intentional and was carried out

pursuant to agreement by the person who committed the
murder to accept a valuable consideration for the act of
murder from any person other than the victim; -

‘" (b) The defendant was personally present durmgthe

commission of the act or acts -causing death, and
intentionally physically aided or’committed such act or
acts causing death gnd any of the. following additional

oNB W 10
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“committed in another jurisdiction whic
- California would be punishable as first or second degree
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circumstances exists: -

(1) The victim is a peace officer as deﬁned in Seétion-

830.1, subdivision (a), (b), (d), or (e) of Section 830.2,
subdivision (a) or (b) of Section 830.3; or subdivision (b)
of Section 830.5, who, while engaged in the performance
of his duty was intentionally killed, and the defendant
knew or reasonably should have known that such victim
:lvas a peace officer engaged in the performance of his
uties. R C ce

(2) ‘The murder -was “willful, deliberate, and
premeditated and the victim was a witness to a crime
who ‘was intentionally killed for the' purpose of
preventing his testimony in any criminal roceeding. -
(8) The murder "was willful, deliberate, and
premeditated and was committed during the commission
or attempted commission of any of the following crimes:

(i) Robbery in viclation of Section 211; . :
* (ii) Kidnapping in violation of Section 207 or Seetien

. (ii) Rape by force wor violence in wiolation of

‘subdivision (2) of Section 261; or by threat of great and

immediate bodily harm in violation of subdivision (3) of

Section 261; - ' ' e

_ {iv) The performance of a lewd or lascivious act upon

the person of a child under the age of 14 years in violation

of Section 288; - - ST L
{v).Burglary in violation of subdivision (1) of Section

460 of an inhabited dwelling house with an intent to

" commit grand or petit larceny or rape.

. {4) The .murder was ' willful, -deliberate, and
premeditated, and involved the infliction of torture. For
purposes of this section, torture requires proof of an
intent to inflict extreme and prolonged pain.: - -

- {5)- The - defendant has ;in this_procee ) _A.beeh

convicted of more than one offerise of murder of the first

“or second degree, or has been convicted in a prior

proceeding of the offense of murder of the first or second
degree. For the purpose of this 'para%raph an offense
if committed in

suno W
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murder shall be deemed to be',mqrdgr in -the first or -

second degree. ¢ . : Lo :
(c) For the purposes of subdivisian (b), the defendant

shall be deemied to have intentionally physically aided in -
the act .or acts causing. death only if it.is proved beyond -

a reasonable doubt that his conduct constitutes an assault

or a battery upon the victim or if by word or conduct he

‘orders, advises, encourages, initiates O provokes the -

actuallullmgof-thevicﬁm.’ C T
SEC. 10. Section 190.3 of the Penal Code 'is repealed.
SEC. 11. Section 1903 is added to the Penal Code, to

read: - . R TP

" 190.3. If the defendant has been found guilty of murder
in the first degree, and & special circumstance has been
charged and found, in 3 proceeding under Section 190.4,
to be true, or if the Jefendant may be subject to the death
penalty after having been found -guilty of violating
Seetion 37-,-&%8;3&9;!509;0!-&93-!0 of this ecode; or
subdivisien <ay of Seetien 3678 of the Military
eterans Gede; subdivision (a)_of Section 1672 of the

Military and Veterans Code, or Section 37, 125, £19, 4500,

or 12310 of this code, the trier of fact shall determine
whether the penalty shall be death or Jife imprisonment

question of penalty, evidence may be presented by either

offense, eny prior erimingl activity by the
., iil" .‘wl:-.l [ ‘! . er !'l.|-'.-

. which invelved the use of attempted use of force T
. o

N olense or which invelved the expressed or-implied
threat 1o -U5¢ ‘force or, violence, ;and the. defendant’s
character, -background, shistory, -mental: conditin and

anndo 0

without possibility of parole. In the proceedings on the

the people or the defendant as to any matter relevantto .
‘aggravation, mitigation, and sentence, including, but not -
limited to, the nature and circumstances of the present

force o violence egeinst ‘the person of another: ‘the
. presence or absence of criminal activity by tbc.defe_ndaht

87



© 00 =10 N B €D 1O =

eE8

g%&&&&?&ﬁ&%@&ﬁ@&

—~T— SB 155

DPhysical condition. o
The penalty shall be death unless the trier of fact, after
consideration of all the evidence, finds that there are
“mitigating circumstances. sufficiently substantial to call
for leniency, in which case the penalty shall be life
imprisonment without possibility of parole.
- In determining the penalty the trier of fact shall take
into account any of the following factors if relevant:
- (a) The presence or absence of signifieant prior
eriminal activity by the defendant: crimina/ activity by
the defendant which involved the use or attempted use
of force or violence or the expressed or implied threat to
use force or violennce. SRR S S
(b) Whether or not the offense was committed while
the defendant was under the influence of extreme
mental or emotional disturbance. -
(c) Whether.or not the victim was a participant in the
.defendant’s homicidal conduct or -consented to the
homicidal act. = - ) . .
'(d) Whether-or not the offense was committed urider

circumstances which the defendant reasonably believed

to be d moral justification or externuation for his conduct.

(e) Whether or not the defendarit acted under

extreme duress or under the substantial domination of
another person. '

capacity of the defendant to appreciate the criminality of
his . conduct- or to: conform .his ‘conduct to ~the
requirements of law was impaired -as a result of mental
-disease or the affects of intoxication. o
(8) The age of the defendant at the time of the crime.
- (h) Whether'ornot the defendant was an accomplice
to the offense and his participation inthe eoémud ission of
‘the-offense was relatively.minor.

‘read: - e o
' '1804. (a): When special tircumstances as €énumerated

found -guilty of first.degree murder, there shall ‘be &

02Us 10

(f) ‘Whether .or not. at. the tithe of the offense the

“SEC. 12. Section 490.4 is added to-the Penal Code, 6.

din Section 190.2vare alleged, and tHe defendant hasheen
*hearing on the fsspe of the special-circumstarices. At the
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hearing the détermination ol; the truth of any or all of the.

special circumstances charged shall be made by the trier
of fact on the evidence presented. o :
Either party may present such additional evidence as

they deem necessary and is relevant to the question of -

whether or not there exist special circumstances. ~  °
 In case of a reasonable doubt as to whether a special
circumstance is true, the defendant is entitled to a finding
that it is not true. The trier of fact shall make a special
finding that each special circumstance charged is either

true or not true. Wherever a special circumstance .

requires proof of the commission -or attempted
commission of a crime, such crime shall be charged and
proved pursuant to the general law applying to the trial
_at conviction of a crime.” = . R

If the defendant was convicted by the court sitting

without a jury, the trier of fact shall be a jury unless a jury -

is waived by the defendant and by the people, in which
case the trier of fact shall be the court. If the defendant
was convicted by a plea of guilty the trier of fact shall be
ajury unless a jury is waived by the defendant and by the

people. . R

If the trier of fact finds that any one or more of the
special circumstances enumerated in Section 1902 as
charged is true, there shall be a separate penalty hearing,
-and neither the finding that any of the remaining special
circumstances charged is not true, nor if the trier of fact
is a jury, the inability of the jury to agree on the issue of
the truth or untruth of any of the remaining special

~ circumstances charged, shall prevent the holding of the

separdte penalty hearing.. - = o0 e Tl b

In any case in which the défendant has been found
guilty by a jury, and the same or another jury has been
ungble to reach a unanimous verdict that one or more of
the special circumstances charged are true, and does not
resch a unanimous -verdict - that all’ the ‘special

¢ircumstances ‘charged are not’ true, the court, shall
dismiss the jury and shall order a new jury impaneled to
try the issues, but the issue of guilt shall not be tried by
such jury, nor shall such jury retry the issue of the truth

QIS 10
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of any of the special circumstances which were found by

a unanimous verdict of the previous jury to be untrue. ¥ .

such new jury is unable to reach the unanimous verdict
that one or more of the special circumstances it is trying
are true, the court shall dismiss the jury and impose a
punishment of confinemenit in state prison for life.
~ (b) If defendant was convicted by the ‘court sitting
without a jury, the trier of fact at the penalty hearing shall
be a jury unless a jury is waived by the defendant and the
people, in which case the trier of fact shall be the court.
If the defendant was convicted by a plea of guilty, the
trier of fact shall be 8 jury unless a jury is waived by the
defendant and the people. : .
If the trier of fact is a jury and has been unable to reach
a unanimous verdict as to what the penalty shall be, the

penalty. shall be, the court shall dismiss the jury and -

impose“a'punishmént of confinement in state prison for

life: without pessibility of parole. o e

(c) If the trier of fact which convicted the defendant
of a crime for which he may be subjected to the death
penalty was a jury, the same jury shall consider any plea
of not guilty by reason of insanity pursuant to Section
1026, the truth of any special circumstances which may be

alleged, and the penalty to be applied, unless for good’ |

cause shown the court discharges that jury in which case

‘a new jury shall be drawn. The court shall state facts in

support of the finding of good cause upon the record and
cause them to be entered into the minutes. o

"(d) In any case in which the, defendant may be'
. subjected to the death penalty, evidence presented at
.any prior phase of the trial, including any proceeding

upon a plea of not guilty by reason of insanity pursuant
to. Section 1026, shall be considered at any subsequent
phase of the tria), if the trier of fact of the prior phase

the same trier of fact at the subsequent phase. . -
* (e) In every case in W ich the tn'_er'pfﬁctbas returned

a. verdict or ﬁ‘ndmg imposing the death pfndb'; the

021742 10
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defendant shall be deemed to have made an application

for modification of such verdict or finding pursuant to

subdivision 7 of Section 1181. -
The judge shall set forth the reasons for his ruling on

the application and direct that they be entctfed on the -

Clerk's minutes. :

. The denial of the application maybe reviewed on the |

defendant’s automatic appeal pursuant to subdivision (b)
of Section 1239. The granting of the application may be
reviewed on the people’s appeal pursuant to paragraph
(6) of subdivision (a) of Section J238. i .

" The proceedings provided for in this subdivision are in

addition to any other proceedings on & defendant’s
application for a new trial. "~ o

S‘E;C. 13. Section 190.5 is added to the Penal Code, to
read: - : e
~180.5. (a) Notwithstanding any other provision of law,
the death penalty shall not be imposed upon any person
who is under the age of 18 years at the time of commission
of the crime. The burden of proof as to the age of such

 person shall be upon the defendant. - - -
(b) Except when the trier of fact finds that a murder -
was committed pursuant to an agreement as defined in

subdivision (a) of Section 190.2, or when a person is
convicted of a violation of Seetien 37; 188; 819; subdivision
(a) of Section 1672 of the Military and Veterans deg;_ or

. Section 37, 125, 4500, or 18310 ef this eede; or a vielstion

of subdivisien {a) of Seeten 1678 of the Militery and

Veterans Gode; the death 12310 of this code, the death

penalty shall not be imposed upon any. person who was
a principal in the commission of a capital offersé unless
he was personally present during the commission of the
act or acts causing death, and intentionally physically
aided or committed such act or acts causing deidth.- .7 -

(c) For the purposes of subdivision (b} ,’Hiedefendint

shall be deemed to have intentionally physically aided in
the act or acts causirg death only if it is proved-beyond
areasonable doubt that his coriduct constitutes sn-pssault

or a battery upon the victim o if byWword or conduct he

orders, advises, encourages, initiates or pxqvgkes the

03174 35 10
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actual killing of the victim. -

égg:c. 14. Section 190.6 is added to the Penal Code, to
read: . ) o

190.6. The Legislature finds that. the imposition of
sentence in all capital cases should be expeditiously

" carried out.

“Therefore, in alleases in which a sentenée of death has

‘been imposed, the appeal to the State Supreme Court
must be decided and an opiriion reaching the merits must .

be filed within 150 days of .certification -of the entire
record by the sentencing court. In any case in which this

‘time requirement is not met, the Chief Justice of the

Supreme Court :shall state on the record the
extraordinary and compelling circumstances causing the

_delay and the facts supporting these circumstances. The

failure of the Supreme Court to comply with ‘the
requirements of this secticn shall in. no way preclude
imposition of the death penalty. = o

.Sg]C. 15. Section 209 of the Penal Code is amended to
read: . . .

900. (a) Any person who seizes, confines, inveigles,
entices, decoys, abducts, conceals, kidnaps or carries
away any individual by any. means whatsoever with

‘intent to hold or detain, or who holds or detains, 'such

individual for ransom, reward or to cormit extortion or

' to. exact from relatives -or friends of such person any
~money or valuable thing, or any person who aids or abets
‘any such act, is guilty of a felony and upon conviction
thereof shall be punished by-imprisonment in the state.

prison for life without possibility of parole in cases in
which any person subjected toany. such act suffers death
or bodily harm, or shall be punished by imprisonment in

the state prison for life with the, possibility of parole in

cases where no such person suffers death or bodily harm
" (b) . Any pérson who kidnaps or carries away amy

individual to comit . robbery -shall, be punished b

comy L Yy
imprisonment in the state prison. for Jife with possibility
of parole. . '

eidEC' 16. Section 219 of the Penal Code is amended fo
 q H :

ORTH 4 10
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- derailing any such train,

219, Every person who unlawfully throws out a switch,
removes a rail, or places any obstruction on any railroad
with the intention of derailing any passenger, freight or
other train, car or engine and thus derails the same,‘or
who unlawfully places any dynamite or other. explosive
material or any other obstruction upon or near the track
of any railroad with the intention of ‘blowing up or
car or engine and thus blows up
or derails the same, or ‘who unlawfully sets fire to any
railroad bridge or trestle over which any such train, car
or engine must pass with the intention of wrecking such
train, car or engine, and thus wrecks the same, is guilty
of a felony and punishable with death orimprisonment in
the state prison for life without possibility of parole in
cases where any person suffers death or bedily harm as a
proximate result thereof, or imprisonment in the state
prison for life with the possibility of parole, in cases where
no person suffers death er bedily harm as a proximate
result thereof. The penalty shall be determined pursuant
to Sections 190.3 and 1904. . - -~ | S

: SCEl‘.C. 17. Section 1018 of the Penal Code is amended to
read: AN o o _

1018. Unless otherwise provided by law ‘every plea
must be entered or withdrawn by the defendant himself

_in open court. No plea of guilty of a felony for which the

maximum punishment -is death, or life imprisonment

without the possibility of parole; shall be received from a

defendant who does not appear with counsel, nor shall
any such plea be recéived without the consent of the
defendant’s counsel. No plea of guilty of ‘a felony for

-which the maximum “punishment is niot death or life

jmprisonment without the possibility of parole shall be
accepted from any defendant who does not appear with
counsel unless the court shall first fully inform him of his

to be represerfte;ﬁ_i by counsel.-On application of the
defendant at any,time before judgment the ocourt may,

.O2T45S 10
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and in case of a défendant who appeiared without counsel

at the time of the plea the court must, for a good cause

.shown, permit.the plea of guilty to be withidrawn and a

plea of not guilty substituted. Upon .indictment or

-information against a corporation a plea of gmlty may be

put in by counsel. This section shall be liberally construed
to effect these objects and to promote Jushce o

Scll?.C. 18. Section 1050 of the Penal Code is amended to
rea

- 1050. The people of the State of Ca]:forma have a nght
to a speedy trial. The welfare of the people of the State
of California requires that all proceedings in criminal
cases shall be set for trial and heard and determined at
the éarliest possible time, and it shall be the duty of all
courts and judicial officers and -of all prosecuting

attorneys to expedlte such -proceedings to the greatest .

degree . that is consistent with the ends of justice. In
accordance with this policy, criminal cases shall be given
precedence over, and set for trial and heard without
regard to the pendency of, any civil matters -or
proceedings. No continuance of a criminal trial shall be
granted except upon affirmative proof in open court,

_upon réasonable notice, that the ends of justice require a

continuance. No continuance shall be granted in a capital

- cdse except where . extraordinary and compelling

circumstances require a continuance. Facts supporting
these circumstances must be stated for the record and the
court in granting a continuance must direct that the

clerk’s minutes reflect the facts requiring a continuance.-
“Provided, that upon a showing that the ‘attorney of record

at the time of the defendant’s first appearance in the

- superior court is 8 Member of the Legisljture of this state

and that the Legislature isin session or that # legislative

-interim committee . of -which Ahe attorney is a-duly

appointed. member is meeting or is to meet within the
next seven ‘days, the’ defendant shall ‘be entitled to a

-reasonable «conﬁmxance -mdtotoraexceed ‘30 days. No

continuance shill be granted forwny fonger.time than it
is affirmativély =’proved the erds of Justice ‘require.

‘Whenever any’continuance is granted; the facts proved

ORI 85 10
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which require the continuance shall bé entered upon the
"minutes of the court or, in_a justice court, upon the

docket. Whenever it shall appear that any ‘court may be
required, because of the condition of its calendar, to
dismiss an action pursuant to Section 1382 of this code, the

.court must immediately notify the chairman of the
. Judicial Council. . R

S(IiIC 19. Section 1103 of the Penal Code is amended to
read: . :

1103. Upon a trial for treason, the defendant cannot be
convicted unless upon the testimony of two witnesses to
the same overt act, or upon confession in open court; nar,
except ‘as provided in Sections 190.3 and 1904, can
evidence be admitted of an overt act not -expressly
charged in the indictment or information; nor can the
defendant be convicted unless one or more overt acts be

expressly alleged therein. - - o
SEC. 20. Section 1105 of the Pgnnl Code is amended to

read: - - . - -

~ 1105. (a) Upon a trial for murder, the commission of
the homicide by the defendant being proved, the burden
of proving circumstances of mitigation, or that justify or

" excuse it, devolves upon him, unless the proof on the part
of the prosecution tends to show that the crime’

committed only amounts to manslaughter, or that the
defendant was justifiable or excusable. .

_-{b) Nothing in this section shall apply to or affect any
proceeding under Section 190.3 or 190.4.

"-SEC. 21. Section 4500 of the Penal Code is amended to

read: .

- 4500, Every person undergoing a life sentence in a state
prison of this ‘state, who, with malice “aforethought,
commits an ussault upon the person of snother with a.

xdeadly weapon or iristrument; or by any means: of force’
Alikely to {:’r'gduce«‘gregt_ bodily injury is punishable with
-death or lif J i

NPris ility of parole.
The penalty jshall'sbé : determined “pursuantto ‘2he

imptisonent without poss
provisions of Skodoni490.3 and 1904; however, in cases

in which the pérson subjected tosuchfassaultdoes not die
within 4‘year and a day sfter vuch asssult as's proximate

3 give 580
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result thereof, the punishment shall be imprisonment in

the state prison for life without the possibility of parole

for nine years. . :
For the purpose of computing the days elapsed

between the commission of the assault and the death of
" the person assaulted, the whole of the day on which the

assault was committed shall be counted as the first day.
. Nothing in’this section shall be construed to prohibit
the application of this section when the assault was
committed outside the walls of any prison if the person
committing the assault was undergoing a life sentence in
a state prison at the time of the commission of the assault.
. SEC(i 29, Section-12310 of the Penal Code is amended
to read: S S '
12310. Every person who willfully and maliciously
explodes or ignites any destructive device or any
explosive which causes mayhem or great bodily injury to
any person is guilty of a felony, and shall be punished by
death or imprisonment in the state prison for life without
possibility of parole. The penalty shall be determined
pursuant to the provisions of Sections 190.3 and 190.4: I
no death occurs then such person shall be punished by

imprisonment in the state prison for life without

possibility of parole.

SEC. 23. If any word, phrase, clause, or sentence in any’

section amended or added by this act, or any section or
provision of this act, or application thereof to any person
or circumstance, is held invalid, such invalidity shall not

affect any other word, phrase, clause, or sentence in any .

section amended or added by -this act, or any other
section, provisions or application of this act, which can be

- given effect without thé invalid word, phrase, clause,

sentence, section, provision gr application and to this end

. the ;provisions of this act are-declared to be severable. -
-~ BEC. 24. If any word, phrase, clause, or sentence in any
~section amended or added by this act,.or any section or

provision of this act, or applidation thereof to any person
or circumstarice, is held invalid,.wod as a result thereof, a

.defendant -who has been sentenced to death'under the
. provisions: of -this act will instead be sentenced to life

9.2174.85 - 10.
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imprisonment, such life imprisonment shall be without
possibility of parole. The Legislature finds and declares
that those persons convicted of first degree murder and
sentenced to-death are deserving and subject to society’s
ultimate condemnation and should, therefore, not be
eligible for parole which is reserved for crimes. of lesser
magnitude. - - o . : :

- If any word, phrase, clause, or sentence in any section
amended or added by this act, or any section or provision

.of this act, or application thereof to any person or

circumstance is held invalid, and as a result thereof, a
defendant who has been sentenced to life imprisonment
without the possibility of parole under the provisions of
this act will instead be sentenced to life imprisonment
with the possibility of parole, such person shall not be
eligible for parcle until he has served 20 yearsin the state
prison. , S _ .
SEC. 25. This act is an urgericy statute necessary for the
immediate preservation of the public peace, health, or
safety within the meaning of Article IV of the
Constitution and shall go into immediate effect. ‘The facts

‘copstituting such necessity are:.

The California Supreme Court has declared the

existing death penalty law umconstitutional. This act

remedies the constitutional infirmities found to be in

existing law, and must take effect immediately in order
to guarantee the public the protection ‘inherent in an

operative 'de_atb penalty law,

9NN 10
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“Introduced by Senator Deukmejian =~ .

(Principal Coauthors: Senator Beverly and Asseinblyman .

, " 'MeAlister) ,

(Coauthors: Senators Briggs, Campbell, Dennis Carpenter,
Cusanovich, | Johnson, - Nejedly, Nimmo, - Presley,
Richardson, Robbins, Russell, Song, Stull, and Wilson;
Assemblymen Perino, Antonovich, Boatwright, Chappie,
Chimbole, Cline, Collier, Cordova, Craven, Cullen, Duffy,

- Ellis, Hallett, Hayden, Imbrecht, Lancaster, Lanterman,
Lewis, Nestande, Robinson, Statham, Stirling, Suitt,

-. Vincent Thomas, William Thomas, Thurman, Norman
Waters, and Wray) : '

January 19, 1977

—
f——

-' An sct to-amend Section 1672 of tﬁe Mﬂitary andVeterans

Code, to amend Sections 37, 128, 209, 219, 1018, 1050, 1103, -

1105, 4500, and 12310 of, to repeal Sections 180, 180.1, 190.2,

- and 190.3 of, and to add Sections 190, 190.1, 190.2, 190.3, 1904,

-190.5, and 190.6 to, the Penal Code, relating to punishment for

-trimes, and declaring the. urgency thereof, to take effect

immediately.
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~ LEGISLATIVE COUNSELS DICEST® . . ..
'SB 155, as amended, Deukmejian. - Dedth penalty.
" Existing law provides for the imposition of the death pen-
alty under procedures which have been invalidated by court
decision because they lack provision for consideration of miti-
gating circumstances. o . :

This bill would make such a mitigating circ\nnstaﬁces pi-ovi¥ -

sion in the law, as to certain crimes formerly subject only to
the death penalty, and would impose life imprisonment with-

out parole rather than death or life imprisonment with parole
in other cases. :

“This bill would also define the pfoof necessary to prove

miurder involving the infliction of torture to require proof of
intent to inflict extreme and prolonged pain, and would de-
* fine the proof necessary ta prove that the defendant aided or

- _committed an act causing death to yequire proof that the-

defendant’s conduct was an assault or battery or involved an
order, adviee; encsuragement; initintion; or provecetion
: initiation, or coercion of the killing. "~ - - o
The bill would provide that certain of its dpravmans would
- become operative only until the operative date of A.B. 513, if
Jater than the operative date of this bill. -
The bill would take effect im ediately as an urgency stat-
~ Vote: %. A propriation: no. Fiscal committee: no. State-
mandated local program: no. . S o

' The p_eoﬂe of the Sﬁtg of Ca!ifqnﬁé do en;ect'is follows: L

.. SECTION 1.-Section 1672 of the Military end Veterans
Code is amended toread: . = - - i R
- 1672. Any person who is guilty of violating Section 1670
or 1671 is punishable as follows: . - .- > L
- A{a) If his act or failure to act auses the death of any
person, he is puriishable by death or imprisonment imnthe

Sections 190.3 and 190.¢ of the Penal Code. If-the act or.

failure to act causes great ‘bodily injury to any person, &

person violating ' this section is. punishable by, life

oot~ DUR- N IR o
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imprisonment without possibility of parole.

(b) If his act or failure to act does not cause the death
of, or great bodily injury to, any person, he is punishable
by imprisonment in the state prison for not more than 20
years, or a fine of not more than ten thousand dollars
(810,000}, or both. However, if such person so aets or so

fails to act with the intent to hinder, delay, or interfere

with the preparation of the United States or of any state
for defense or for war, or with the prosecution of war by
the United States, or with the rendering of assistance by
the United States to any other nation in connection with
that nation’s defense, the minimum punishment shall be

imprisonment in the state prison for not less than one

year, and the maximum punishment shalll be
imprisonment in the state- prison for not more than 20

- years, or by & fine of not more than ten thousand dollars

{$10,000), or both. .

SCEIIC. 2. Section 37 of the Penal Code is amended to
read: : . -

37. Treason against this state consists only in levying
war against it, adhering to its enemies, or giving them aid
and comfort, and can be committed only by persons
owing allegiance to the state. The punishment of treason
shall%e death or life imprisonment without possibility of
parole. The penalty shall be determined pursuant to
Sections 1003 and 1904. .~ . . ., T

Sg.C. 3. Section 128 of the Penal Code is amended to
Tead: . : T o DR -
128. - Every .person who, - by willful .perjury  or
subornation of perjury procures the conviction and

execution of any innocent person, is punishable by death °

or life imprisonment without Ppossibility of parole. The
pegalty shall be detérmined pursuant to Sections 190.3
SEC. 4. Section 190 of the Penal Code is repealed.
SEC. 5. Section 160 is added to the Penal Code, to read:
- 190. Every person guilty of murder in the first de
shall suffer death, confinement in .state prison for life
without possibility of .parole, .or confinement in state
prison for. life. The penalty to be.applied shall be

o288 10
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determined as provided in Sections 190:1, 1902, 180.3,

"190.4, and 190.5. Every person guilty of murder in the

second degree is punishable by imprisonment in the state
prison for five, six, or seven years. o

SEC. 6. Section 190.1 of the Penal Code is repealed.
SglC. 7. Section 190.1 is added to the Penal Code, to
reaa: : . ) ) . -
190.1. A case in which the death penalty may be

separate phases as follows:
witheut @ Bnding as te special eireumstanees
‘(-b-)-lfthedefendenhsfeunéga&b‘;hﬁsmﬂyenmy

eircumstanees: preeeeéu@shdlbeeenduetedm
{e} I any _speei_alei:_-eumﬁnneeisfeandtobe

 (a) The defendant’s guilt.shall first be determined. If
the trier of fact finds the defendant guilty ‘

all special circumstances charged as enumerated -in
" Section 190.3, except for a special circymstance '

gggﬂzgxzt to paragraph (5) of subdivision (b) of section

.2 . , _
) If the defendant is found guilty of first degroe

"murder and one of the special arcums!znm is charged .

pursuant to paragraph (5) of subdivision (b) of Section
1902 which charges that the defendant ‘had. béen
convicted in & prior proceeding.of the offense of murdér
of the first or second degree, ‘thete shall thereupon &e
further proceedings on the guestion of the truth of such

0218840 10

imposed pursuant to this chapter shall be tried in
er :

murder, it shall at the same time dete e the truth of .
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(c) If the defendant is found guilty of first degree
-murder and one or more special circumstances gs
enumerated in Section 190.2 has beer; charged and found
to be true, his sanity on any plea of not guilty by regson

2/l thereupon be further proceedings on' the qQuestion
of the penalty to be impased. Such proceedings shall be
- conducted in accordance with the provisions Sections

1903 and 1904, - " T ETEEA

SEC. 8. Section 190.2 of the Penal Code is repealed.

SCI;.IC, 9. Section 1902 is added to the Penal Code, to
Tead: S e
190.2. The penalty for a defendant found guilty of
murder in the first degree shall be death or confinement
in the state prison for life without possibility of parole in
.any case in which-one or more of the following special

circumstances has been charged and specially found, ina

Proceeding under Section 190.4, to be true:

+ (a) The miurder was intentional and was carried out
pursuant to agreement by the person who committed the
murder to accept a valuable corisideration for the act of

murder from any person other than the victim; . -

commission .of ‘the act or .acts causing “death, and
intents ' With intent to cause death physically aided
.or committed such act or acts causing death and any of
the following additional circumstances exists:
(1) The victim is-a peace officer as defined in Section

subdivision (a) or (b) of Section 830.3, er subdivision by

premeditatod and the ietim was.» witnoss to 4 erime

(b) The defendant was personally present during the-

830.1, sisbdivision (a); (b), {d), or.(e) of Section 830.2, or

1O
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- (2) The murder was willful, deliberate, and
premeditated; the victim was 2 witness to a crime who
was intentionally killed for the purpose of preventing bis
testimany in any eriminal proceeding; and the killing was
not committed during. the commission or attempted
commission of the crime to which he was a witness.

(3) The murder was willful, - deliberate, and
premeditated and was committed during the comrmission
or attempted commission of any of the following crimes:

(i) Robbery in violation of Section 211; . o

(ii) Kidnapping in violation of Section 207 or £00; 209,
_Brief movements of a vietim which are merely incidental
to the commission of another offense and which do not

substantially increase the victim's risk of harm over that

_necessarily inherent in the other offense do not constitute
a violation of Section 209 within the meaning of this
paragraph. : o R

(iiy Rape by force ‘or violence in - violation of
subdivision (2) of Section 261; or by threat of great and
immediate bodily harm in violation of subdivision (3) of
Section 261; . e -

(iv) The performance of a lewd or lascivious act upon

the person of a child under the age of 14 years in violation
of Section 288; ' - ST

(v) Burglary in violation of subdivision (1) of Section

460 of an inhabited dwelling house with an intent fo

commit grand or petit larceny or rape.-. .

'(4) The murder -was willful, deliberate, | and
premeditated, and involved the infliction of torture. For
purposes of this section, torture requires proof of an
intent to inflict extreme and prolonged pain. - L

' (5) The defendant has in this proceeding been
convicted of more than one offense of murder of the first
or second degree, or has been convicted -in & prior
proceeding of the offense of muirder of the first or second
degree. For the purpose of this paragraph an offense
committed in another jurisdiction which if ‘committed in
‘California would be punishable as first or seconid degree
rmurder shall be deemed to be murder i the first ar

o188 65 10
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second degree. o ,
. éﬁ)bl;‘cg.the p&xrp%ses of subdivision (l;l) , th:ll defe;:;i;nt
sha eemed to have intentienally physically aided in
the act or acts causing death only if it is proved beyond
a reasonable doubt that his conduct constitutesan assault
or a battery upon the victim or if by word or coriduct he
orders, advises; ene: ; initiates er provekes /nitiates,
or coerces the actual ﬁ ling of the victim. ‘ -
SEC. 10. Section 190.3 of the Penal Code is repealed.
ScIIEC. 11. Section 190.3 is added to the Penal Code, to
read: : ; . .
190.3. If the defendant has been found guilty of murder
in the first degree, and a special circumstance has been
charged and feund; in & preceeding under Seetion 100:1;
found to be true, or if the defendant may be subject to the
death penalty after having been found guilty of violating
subdivision {a) of Section 1672 of the Military and
Veterans Code, or Section 37, 128, 219, 4500, or 12310 of
this code, the trier of fact shall determine whether the
penalty shall be death or life. imprisonment without
possibility of parole. In the proceedings on the question
of penalty, evidence may be presented by either the
people or the defendant as to any matter relevant to

aggravation, mitigation, and sentence, including, but not

limited to, the nature and circumstances of the.,pres.ent

_offense, the presence or absence of other -criminal
-activity by the defendant which involved the use or

attempted use of force or violence or which involved the
expressed or implied threat to use force or violence, and
the defendant’s character, background, history, mental

-condition and physical condition.

for

y; in which ease the shell be life

- dowever, no evidence shall be admitted regarding

other ¢riminal activity by the defendant which did not

involve the use or attempted use of force or vidlérnice or

which did not bm]mthe&xprwedanmpbed threat to

NN T N
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use force or violence. As used in this section, criminal
activity does not require 2 conviction. -

Except for evidence in proof of the offense or special
circumstances which subject 8 defendant to the death
penalty, no evidence may be . presented by the
prosecution in aggravation unless notice of the evidence
to be proved has been given to the defendant within a
reasonable period of time, as determined by the court,
prior to the trial. Evidence may be introduced without
such notice in rebuttal to evidence introduced by the
defendant in mitigation. -

In determining the penalty the trier of fact shall take
into account any of the following factors if relevant:

{a} The presence or absence of eviminal activity by the
defendant which invelved the wse or attemnpted uwse of
foree er violenee or the expressed or implied threat to use

b} Whether or net the effense was eommitted while

(é}%ethefernetthe'ﬁeﬁmmepuﬁeipﬁhthe

(a) The circumstances of the crime -of which: the

51 %5 10

defendant was convicted in the present proceeding and

107



W01 Ui &3 8D b=

ELRYLee 8’.%2‘8;!8838?&&’:‘813

-G — SB 155

the existence of any special circumstances found to be
true pursuant to Section 190.1. I
(b) The presence or absence of criminal activity by the

" defendant which involved the usé or attempted use of

foree or violence or the expressed or implied threat to use
force or violence. - N
(c) Whether or not the offense was committed while

. the defendant was under the influence of extreme

mental or emotional disturbance. .

(d) Whether or not the victim was a participant in the
defendant’s homicidal conduct or consented to the
homicidal act. ~ - | ' L

(e) Whether or not the offense was committed under
circumstances which the defendant reasonably believed
to be a moral justification or extenuation for his conduct.

(P Whether or not the defendant acted under extreme

_duress or under the substantial domination of another

person. S - . ;

(g) Whether or not at the time of the offense the
capacity of the defendant to appreciate the criminality of
his conduct or to conform his conduct ‘to the
requirements of law was impaired as a result of mental

‘disease or the affects of intoxication.

- (h) The age of the defendant at the time of the crime.
(i) Whether or not the defendant was an accomplice to
the offense and his participation in the commission of the
offense was relatively minor. .~ . '
() Any other circumstance which extenuates the

gravity of the crime even though it is not & legal excuse .
 for the crime. =~ -

After having heard and received all of the evidence,

the trier of fact shall consider, take into account and be
guided by the ‘ﬁn vating and miligating circumstances -

referred to in this section, and shall determine whether

‘the . penalty shall ‘bé death or whether there ere

mitigating ‘circimstances of & Sulficiently substantial
nature to call for leniency, In which case the pénalty shall
be life imprisonment without the possibility -of ﬁnle.

‘SS]C. 12. Section 190.4 is added to the Penal Cbde, to
read:

031889 10
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proved pursuant to the general law epplying te the trial
‘at eonviction of @ erime: -

1904. (a) Whenever special . circumstances . as
enumerated in Section 190.2 are alleged and the trier of
fact finds the defendant guilty of first degree murder, the
trier of fact shall also make 8 special finding on the truth
of each alleged special circumstance. The determination
‘of the truth of any or all of the special circumstances shall
be made by the trier of fact on the evidence presented
at the trial or at the hearing held pursuant to subdivision

(b) of Section 190.1." = . , o

Inn case of a reasonable doubt as to whether special
circumstance is true, the defendant is entitled to a finding
that it is not true. The trier of fact shall make a special
finding that each special circumstance i  is either
true or not true. Wherever a special circumstance
requires * proof of .the commission’ or ..attempted
commission of & crime, such erime shall be charged and

proved pursuant to _tbe_genez&llawxpplﬂ'ng.to_tbq trial
and conviction of the crime. . T

‘I the defendant was convicted by the court sitting
without a jury, the trier of fact ghall be & jury unless a jury
is waived by the defendant and by the péopleyin svhich.

02150 10
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case the trier of fact shall be the court. If the defendant

‘was convicted by a plea of guilty the trier of fact shall be
-ajury unless a jury is waived by the defendant and by the

people. - :
lfﬂaetnerefiaetﬁndsﬂntnnyeneermereef&e
speeial eireuinstances enumerated in Seetion 190:2 es
ehergedwaae;ﬂaereshal&beesep&mtepend!vhem
ekemmneesehugedhnetme;nerifﬂ!eﬁereﬁaet

ia & jury, the insbility of the jury to agree en the issuc of

&em&wm&w_,&&emgspeeﬂ

In any case in which the defendant has been found
guilty by a jury, and the seme er anether jury has been
unable to reach a unanimous verdict that one or more of
the special circumstances charged are true, and does not
reach a unanimous verdict that all the special
circumstances charged are mot true, the court shall
dismiss the jury and shall order a new jury impaneled to
try the issues, but the issue of guilt shall not be tried by
such jury, nor shall such jury retry the issue of the truth

. of any of the ial circumstances which were found by

a unanimous verdict of the previous jury to be untrue. If
such new jury is unable to reach the unanimous verdict

.that one or more of the special circumstances it is trying

are ‘true, the court shall dismiss the jury ‘and impose a
punishment of confinement in state prison for life.
(b) If defendant was convicted by the .court sitting
without a jury, the trier of fact at the penalty hearing shall
be a jury unless a jury is waived by the defendant and the
people, in which case the trier of fact shall be the court.

If the defendarit ‘was convicted by a plea of guilty, the

trier of fact shall be a jury unless a jury is waived by the

-defendant and the people-

- If the trier of fact is 8 jury and has beén unable toreach
+ unanimous verdict as to what the penalty shall be, the

Mehdlésm&ejuwméshaﬂerder e Bew jury
impeaneled to determine the penalty: -H ‘sueh jury is
unable to :

reaehtmﬁmomverdsetuhm&e
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1 wy shell be; the court shall dismiss the jury and
9 impose 2 punishment of confinement in state prison for
3 life without possibility of parole. -~
4 (c) Ifthe trier of fact which convicted the defendant
5 of a crime for which he may be subjected to the death
6 penalty was a jury, the same jury shall consider any plea
7 of not guilty by reason of insanity pursuant to Section
g 1026, the truth of any special circumstances which may be
10

11 a new jury shall be drawn. The court shall state facts in
12 support of the finding of good cause upon the record and
13 cause them to be entered into the minutes. '

14 (d) In any case in which the defendant may be
15. subjected to the_'death penalty, evidence | esented at
16’ any prior phase of the trial, including any proceeding
17 upon & plea of not guilty by reason of msanity_pursuant
18 to Section 1026, ghall be considered .at any subsequent
19 phaseof the trial, if the trier of fact of the prior phase is -
90 the same trier of fact at the subsequent phase. ~

91 ~ (e)In every case inl which the trier of fact has returned
99 a verdict. or finding imposing the death penalty, the

defendant shall be deemed to have made an application
for modification of such verdict or finding pursuant to
subdivision T of Section 1181. In ritling on the applicatiaxi
the judge shall review the evidence, cansider, take into
account,” and / (N

388&‘3'&8".&8

~ The judge shall set f rth the réasons for his ruling on
‘the application and directthat they be ;enteted on the
~.Clerk's minutes. ' .. - ' . .
etk S Senial of the spplication mey modification of 3
death penalty verdict pursugnt 10 subdivision (7)-0f
Section 1181 shall be ‘seviewed 0D, the -defendant’s
_automatic- appesl pursuant to subdivision (b) .of Section
1239. 'The "granting of the sapplication ey shall be

aind verdicts. o shall state on the record the reason for

2e8i
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-record by the sentencing court.
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reviewed on the people’s appeal pursuant to paragraph
(6) of subdivision (a) of Section 1238.. -
. The proceedings provided for in this subdivision are in
addition to any other proceedirigs on a defendant’s
application for & new trial. - S M

S‘EiIC. 13. Section 190.5 is added to the Penal Code, to
read: o ‘ :
190.5. (a) Notwithstanding any other provision of law,
the death penalty shall not be imposed upon any person
who is under the age of 18 years at the time of commission
of the crime. The burden of proof as to the age of such
person shal] be upon the defendant. =

(b). Except when the trier of fact finds that a murder

was committed pursuant to an agreement as defined in

subdivision (d) of Section 190.2, or when a person is
convicted of a violation of subdivision (a) -of Section 1672
of the Military and Veterans Code, -or Section 37, 128,
4500, or 12310 of this code, the death penalty shall not be
imposed upon any person who was a principal in- the
commission of a capital offense unless he was personally
present during the commission of the-act or acts causing
dedth, and intentionally physically aided or committed

“such act or acts causing de:

(c) For the purposes of subdivlisi'or'xl {(b), the defendant
shall be deemed to have intentienelly physically aided in

the act or-acts causing death only if it is proved beyond

a reasonable doubt that his conduct constitutes an assault
or a battery iipon the victir or if by word or conduct he
orders, advises; 1 ; initiates or prevekes Initiales,

or coerces the actual g of the victim. .

: SdEC. 14. Section 190.6 is added to the Penal Code, to
~read: ' T

.

'180.6. The Legislature finds’ that the imposition' of

“sentence in all capital .casés should be expeditiously

carried out. o
“Thetefore, in all cases in whicha sentence.of death has
been imposed, the sppeal to the State Supreme Court

-must be decided and an opinion reaching the merits must
be filed within 150 days of -certification of the entire

In any casé in Which.this

02189680 10
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time requirement is not met, the Chief Justice of the
Supreme Court shall state on, the - record the
extraordinary and compelling circumstances causing the
delay and the facts supporting these circumstances. Fhe
failure of the Bupreme Eeurt te comply - with the
requirements ef this seetion shall in no way preciude A
failure to comply with the time requirements of this
section shall not be grounds for precluding the ultimate
imposition of the death. penalty. . .

S(E;C. 15. Section 209 of the Penal Code is amended to
read: . _ _ o

209. (a) Any person who seizes, confines, inveigles,
entices, decoys, abducts, conceals, kidnaps or carries
away any individual by any means whatsoever wi
intent to hold or detain, or who-holds or detains, such
individual for ransom, reward or to commit extortion or
to exact from relatives or friends of such person any
money or valuable thing, or any person who aids or abets
any such act,-is guilty of a felony and upon conviction

thereof shall be punished by imprisonment in the state

prison for life without possibility of parole in cases in
which any person subjected to any such act suffers death
or bodily harm, or shall be punished by imprisonment in
the state prison for life with the possibility of parole in
cases where no such person suffers death or bodily harm.
~ (b) Any person who kidnaps or carries away any
individual to commit robbery shall be punished by
imprisonment in the state prison for life with possibility
of parole. , o _ .
S(l;JC. 16. Section 219.of the Penal Code is amended to
read: . . _ :
" 919. Every person who unlawfully throws out & switch,
“removes a rail, or places any obstruction on any railroad
with the intention .of derailing any passenger, freight or
other train, car or engine and thus derails the same, 0r
‘who unlawfully places any ‘dynarnite or other explosive
_material or any other obstruction upon or near the track
of any railroad with the intention of blowing up “‘or
derailing any such train, car or engine and thus blows up
or derails the same, or who anlawfully sets fire to any.

021% % 10
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railroad bridge or trestle over which any such train, car
or engine must pass with the intention of wrecking such
train, car or engine, and thus wrecks the same, is guilty
of a felony and punishable with death or imprisonment in
the state prison for life without possibility of parole in
cases where any person suffers death as a proximate
result thereof, or imprisonment in the state prison for life
with the possibility of parole, in cases where no person
suffers death as a proximate result thereof. The penalty
shall be determined pursuant to Sections 190.3 and 190.4.

SEC. I7. Section 1018 of the Penal Code is amended to

‘read: -

1018. Unless otherwise provided by law every plea
‘must be entered or withdrawn by the defendant himself
in open court. No plea of guilty of a felony for which the.
maximum punishment is death, or life imprisonment
without the possibility of parole, shall be received from a
defendant who does not appear with counsel, nor shall

any such plea be received without the consent of the

defendant’s counsel. No plea of guilty of a felony for

which the maximum punishment is not death er life
imprisonment without the possibility of parole shall be
accepted from any defendant who does not appear with

stated in open court, to the.court, that he does not wish
to be represented by ‘counsel. On application of the
defendant at any time before judgment the court may,
and in case of a defendant who appeared without counsel
at the time of the plea the court must, for a good cause
shown, permit the plea of guilty to be withdrawn and a
‘plea of mot guilty substituted. ‘Upon indictment Yor
“information #gainst a corporation a-pled of guilty may be
put in by counsel. This section shall be liberally construed
to effect these objects and 10 -promote justice. .
; SCEIIC. 18, Section 1050 of the Penal Code is amended to
read: S

1050 The poople of the State of California have o right

2908 10
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| earliest possible time. To this end the Legislature finds
9 that the criminal courts &r¢ becoming increasingly
3 congested with resulting adverse consequences 0 the
4 welfare of the people and the defendant. It is therefore
5 recognized that the people and the defendant have
'61 reciprocal rights and interests in 8 speedy

8

disposition, and to that end shall be the duty of all courts

and judicial officers and of all counsel, both the
- prosecution and the defense to expedite such
proceedings to the greatest degree that is consistent with
the ends of justice. In accordance Wi this ey,
criminal cases shall be given precedence over, and set for
trial and heard without regard to the pendency of, any
civil matters or proc o
To continue &1 hearing 'in a_criminal proceeding,
including the trial, a written notice must be filed within
two court days of the hearing sought to be continued,
together with affidavits or declarations detailing spectfic

wr—v-o-dv—r-!v—o—-
QQU#WNMOQD

facts showing that pontinuance is necessary, less the
court for good cause entertains an oral motion for
_continuance. Continuances shall be granted only upon &

showing of good cause. Neither a stipulation betweenl

BRBGEE®

the attorney of record at the time of the defendant’s first
appearance inl the superior court is 8 Member of the
Legislature of this State and that the Legislature js in
session or that & legislative interim mi ich
the attorney is 8 duly appointed member is meeting or is
to meet within the next seven days, the defendant shall
be entitled to n-msonable,'oominuance not to exceed 30
days. A continuance shall be granted only for that period

%aswgagaéa

counsel nor the convenience of the-parties 1s 10 and of .
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immediately notify the chairman of tgggédicial Council. .

;sgc. 19, Section 1103 of the Penal
read: ' S

1103. Upon a trial for treason, the defendant cannot be
convicted unless upon the testimony of two witnesses to
the same overt act, Or upon confession in open court; nnor,
except as provided in Sections 1903 and 1904, can
evidence be admitted of an overt act not expressly
charged in the indictment or information; nor can the
defendant be convi ted unless one or more overt actsbe
expressly alleged therein. - "~ T
SEC. 20. Section 1105 of the Penal Code is amended to

is amended to

read:

1105. {a) Upon a trial for murder, the commission of

the homicide by the defendant being proved, the burden

of proving circumstances of mitigation, or that justify or
excuse it, devolves upon hirn, imless the proof on the part
of the prosecution tends to show -that the crime
committed only smounts to manslaughter, or ‘that the
defendant was justifiable or excusable. -

{(b) Nothing in this section shail apply to or affect any
proceeding under Section 190.3 or 1904. "
- S(E{‘C. 21, Section 4500 of the Penal Code
read: ) :
4500, Every person undergoing a life sentence in-astate
prison- of this state, who, with ‘snalice aforethought,

is amended to

*commits an assault upon'the person of another with a
'deadly weapon or instrument, or by any means of force

likely, to produce great bodily injury is punishable with

Jeath or life imprisonment withou:gmbﬂity of parole.
The ‘penalty “thall be*détermined pursuant .to ‘the
provisions of Sections 103 and 190.4; however, in cases

-in'whiich the person subjectéd to such assault doesnot die

' within a year and a'day ‘after uch dssault as & proximate
fox Mife without the possibility of parole -

for ‘nine years.

‘eit shall be fmprisonitient in

‘the state prison for

"For the “purpose of Compytind Bhe dayd elapse
betweeﬁ-ﬂme_‘ebmmis'sidn'ﬂ!ﬂié;w\ﬂ,tﬂ and thé death of

- $he persort kssaulted, the wholef the day on Which the

© 2190 %0 20
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_assault wag committed shall be counted as the first day.

. Nothing in this section shall be oconstrued to prohibit
the application of this section when the assault was
committed outside the walls of any prison if the person.
_committing the assault was undergoing 4 life sentence in
A state prison at the time of the commission of the assault.
_ SE’C(.1 99. Section 12310 of the Penal Code is amended
toread: : :
, 12310, Every person who willfully and maliciously
10 explodes or ignites any destructive , device. or any
11 explosive which causes mayhem or great
12 any person is guilty of a felony, and 'shall be punished by
13 death or imprisonment in the state prison for life without
14 possibility. of parole. The penalty shall be determined
- 15 pursuant to the provisions of Sections 190.3 and 190.4. If
16 no death occurs then- such person shall be punished by
17 imprisonment in the state prison for life without
18 possibility of parole. ' :

© 00 =10 UL o

19  SEC 923, If any word, phrase, clause, or sentence in any
90 section amended or added by this act, or any section or
21 provision of this act, or application thereof to any person
or circumstance, is held invalid, such i validity shall not
affect any other word, phrase, clause, of sentence in any
section ‘amended or added by this act, or any other

sentence, section, provi jon or application and to thisend
the provisions of this act are declared to be severable.
SEC. 24. if any word, phrase, clause, of sentence in any
section amended or added by this act, or any section or
provision of this act, or application thereof to any person
or circumstance,is held invalid, end as 8 result thereof,a
defendant who has been sentenced to death under the.
provisions of this act will instead be _senteneed, to life
" imprisonment, such life imprisonment shall be without
‘possibility of parole. The ‘Legislature finds and declares
‘that those persons convicted of first degree murder and
“sentenced to death are deserving and subject to societg:
_aultimate coridemnation gnd should, ‘therefore, Dot |
“eligible for parole which is reserved for crimes of lesser
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_magnitude. . _

If any word, phrase, clause, or sentence in any section
amended or added by this act, or any section or provision
of this act, or ,ap{:licjati'on- thereof to any -person -or.
circumstance is-held invalid, and as a result thereof, a
defendant who has been sentenced to life imprisonment
without the possibility of parole under the provisions of
this act will instead be sentenced to life imprisonment
with the possibility of parele; sueh persen shell net be
eug:bleferplmleuah}hehaseweémyemmthemte

isexr: parole. : : o

SEC. 95, If this bill and Assembly Bill 513 are both
chaptered, and both amend Section 1050 of the Penal
Code, Section 18 of this act shall become operative only
if this bill is chaptered and becomes operative before
Assembly Bill 513, and in such event Section 18 of this act
chall remain operative only until the operative date of
Assembly Bill 513 .
SEC. 26.This act is an urgency statute necessary for the
immediate preservation of the public peace, health, or
safety within the meaning of Article IV of the
'Constitution and shall go into immediate effect. The facts
constituting such necessity are:. . .

The California Supreme ‘Court has "declared . the
existing death penalty law unconstitutional. ‘This act
remedies the constitutiopal infirmities found to be in
_existing law, and must take effect immediately in order
to guarantee ‘the public the protection inherent in an
operative death penalty law. o

0 2190 45 10
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AMENDED IN ASSEMBLY MAY 9, 1977 -
“AMENDED IN ASSEMBLY APRIL 28, 1977
AMENDED IN ASSEMBLY APRIL 13, 1977
AMENDED- IN SENATE MARCH %4, 1977
AMENDED IN SENATE MARCH 10, 1977

AMENDED IN SENATE MARCH 1, 1977

AMENDED IN SENATE FEBRUARY 17, 1977

SENATE BILL | ~ No. 155

' Introduced by Senator Deukmejian '
(Principal Coauthors: Senator Beverly and Assemblyman
McAlister) -

(Coauthors: Senators Briggs, Campbell, Dennis Carpenter,
~ Cusanovich, Johnson, Nejedly, Nimmo, Presley,
‘Richardson, Robbins, Russell, Song, Stull, and Wilson;
Assemblymen Perino, Antonovich, Boatwright, Chappie,
Chimbole, Cline, Collier, Cordova, Craven, Cullen, Duffy,
Ellis, Hallett, Hayden, Imbrecht, Lancaster, Lanterman,
Lew:s McV:tbe, Nestande, Robmson Statham, Stirling,
Suitt, Vincent Thomas, William 'I‘homas, Thurman,

' Norman Wz_lters, and Wray)

January 19, 1977

" . An act to amend Section 1672 of the Military and Veterans
Code, to amend Sections 37, 128, 209, 219, 1018, 1050, 1103,
1105, 4500, and 12310 of, to repea.! Sections 190, 190.1, 1902,
and 190.3 of and to add Sections 190, 190.1, 190.2, 190.3 190.4,

.190.5, and 190.6 to, the Penal Code, relatmg to punishment for _

“crimes, and declaring the urgency thereof, to take effect
-immedmtely '
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LEGISLATIVE COUNSELS DIGEST |

SB 155, as amended, Deukmejian. - Death penalty. -

Existing law provides for the imposition of the death pen-
alty under procedures which have been invalidated by court
decision because they lack provision for consideration of miti-
gating circumstances. .

- 'This bill would make such a mitigating circumstances provi-
sion in the law, as to certain crimes formerly subject only to
the death penalty, and would impose life imprisonment with-
out parole rather than death or life imprisonment with parole
in other cases. oL e ' S

‘This bill would also define the proof necessary to prove
murder involving the infliction of torture to require proof of
intent to inflict extreme and prolonged pain, and would de-
fine the proof necessary to prove that the defendant aided or
commiitted an act causing death to require proof that the
defendant’s conduct was an assault or battery-or involved an
order, initiation, or coercion of the killing.

. The bill would provide that certain of its provisions would
become operative only until the operative date of A.B. 513, if
Jater than the operative date of this bill.

The bill would take effect immediately as an urgency stat-
ute. - '

. Vote: 3. Appropriation: no. Fiscal committee: no. State-
mandated local program: no. .

:The people of the State of California do enact as follows:
~_SECTION 1. Section 1672 of the Military-and Veterans

Code is amended to al;edd:guﬂ of latisie Section 1670
_-1672. Any person who is guilty of violating Section 167
or 1671 is punishable as follows: ~ 8 o ‘

~ (a) If his act o failure to act causes the death of any
‘person, he is punishable by death or imprisonment in the
‘state’ prison - for life tithout possibility, of sparole. The
penalty shall be determined t‘&u-ruaﬂtto the provisions of
_ moqi’lm.q and-190.4 of the Penal Code. If the act or
10 {failure to act canses great bodily injiiry to any person, a
11 person wiolating this Kection ' .ds. punishable by, life
12 imprisonmeit without possibility of pardle.

R - X

|



€O tO =

SEENEEEEREBBERERRBERS

—3— | SB 155

. (b)_ If his gct or failure to aci, does nbt ‘eamé:the death

of, or great bodily injury to, any person, he is punishable

by imprisonment in the state prison for not more than 20
yea . a fine_of not more than ten_thousand dollars
($10,000), or both. However, if such person so acts or so
fails to act with the intent to hinder, delay, or interfere

- with the preparation of the United States or of any state

for defense or for war, or with the prosecution of war by
the United States, or with the rendering of assistance by

the United States to any other nation in connection with
that nation’s defense, the minimum punishment shall be
imprisonment in the state prison for not less than one

"year, and the maximum . punishment gshall be

imprisonment in the state prison for not more than 20

“years, or by a fine of not more than ten thousand dollars

($10,000), or both. o C
SCEIIQ. 9. Section 37 of the Penal Code is amended to
reaq: ) .. ’ ‘,- : D \ “
37. Treason against this state consists only in levying
war against it, adhering to its enemies, or giving them aid
and comfort, and can be committed only by persons

owing allegiance to the state. The punishment of treason -

shall be death or life imprisonment without possibility of
parole. The penalty shall be determined pursuant to
Sections 190.3 and 1904. . - . -
Sg‘.C. 3. Section 128 of the Penal Code is amended to
read: i :
'198. Every person who, by- willful perjury or

subornation of -perjury procures the conviction and

execution of any innocent person, is punishable by death
or life imprisonmént without possibility of parole. The
pega{g) shall be determined pursuant to Sections 190.3
and 1904, - L oo
SEC. 4. Section 190 of the Penal Code is repeadled.
-SEC. 5. Section 190 is added to the Penal Code, to read:
190. Every person'guilty of murder in the first degree
ghall suffer death, confinement in state prison for life

without possibility of parole, or ‘confinement in state.

ison for life. The ‘penalty’to be applied shall be

-determined as provided in Séctions, 190.1, 1902; 1903,

03400 %5 d0

V-



w
=
ot
b

BB

ABRLERRBELEBERBRY

@ﬁqmdméwh

' 1902 -which charges. t .
“orvicted in a prior proceeding of the offense of murder

—4— ‘
1904, and 1005. Every person guilty of murder in the
second degree is punexghyn'_ hable by imprisonment in the state
prison for five, six, or seven years. : Yo

'.?‘C‘EIIC; 7. Section 190.1 is added to the Penal Code, to
reaad: - . LA _.'~_._:_r -"1' L I o ;
190.1. A case in which the death ‘penalty may be
jmposed pursuant 10 this ‘thapter shall be tried in
separate phasés as follows: . ° A S

" (a) The defendant’s “guilt shall first be determined. If
the trier of fact finds the defendant guilty of first degree

_murder, it shall at the same time determine the truth of

all special circumstances charged as. enumerated in
Section 190.2, except for a special circurnstance charged
pursuant to paragraph (5) of subdivision - (b) of section
1008 190.2 where it is alleged that the defendant had
been convicted in & prior proceeding of the offense of

' murder of the first or second degree.

_(b) If the defendant is found guilty of first ‘degree
murder and one of the special circumstances is charged
pursuant to paragraph- g:)ﬂ of subdivision (b) of Section
t the defendant had been
of the first or second degree, there shall thereupon be
further proceedings on the question of the truth of such
special circumstance. : . T
" (¢) If the defendant is found guilty of first degree
murder and one or more. special circumstances as
enumerated in Section 1902 has been charged and found
to be true, his sdnity on any plea of not guilty by reason
of insanity under Section 1026 shall be determined as
provided in Section 190.4. If he is found to be sane, there
shall thereupon be further proceedings on the guestion
of the penalty to be imposed. Such proceedings shall be
conduicted in accordance with the provisions of Sections
SEC. 8. Section 1902 of the Penal Code is repealed.
S?C.—fﬂ.___Sgcﬁon‘ 1902 is added to the Penal Code, to
read:

0400 &5 10

"SEC. 6. Section 190.1 of the Penal Code id repealed.

%1902, ‘The ‘pesialty for a’defendant found guilty of

\>
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murder in the first degree shall be death or confinement

_in the state prison for life without })ossbﬂity'of parole in

any case in which one or more of the following special
circumstances has been charged and specially found, in a

proceeding under Section 1904, to be true:
" (a) The murder was intentional and was carried out

' pursuant to agreement by the person who committed the

murder to accept-a valuable consideration for the act of
murder from any person other than the victim;

- (b) The defendant was personally present during the
commission of the act or scts causing death, and with
intent to cause death physically aided or committed such
act or acts causing death and any of the following
additional circumstances exists:

(1) The victim is a peace officer as defined in Section
subdivision {a) er {b) of Scetion 830:3; 830.1, subdivision

(a) orr (b) of Section 830.8, subdivision (a) or (b) of

Section 830.3, or subdivision (b) of Section, 830.5, who,

while -engaged in the performance df his duty was

intentionally killed, and the defendant knew or

reasonably should have known that such vicim was a
peace officer engaged in the performance of his duties.

(2). The murder was _willful, -delibeérate, and

premeditated; the victim was a witness to a crime who

"was intentionally killed for the purpose of preventing his
- testimony in any criminal proceeding; and the killing was

not committed during the. commission or attempted

_commission of the crime to which he was a witness.

~{3) 'The murder was willful, deliberate, ‘' and
premeditated and was committed during the commission

“or attemipted commission of any of the following crimes:
(i) Robbery in violation of Section 211; -
(i) Kidnapping in violation of Section 207 or 209. Brief

movements of a victim which are merely incidental to
substantially increase the victim’s risk of harm over that

riecessarily inherent in the other offense do not constitute
a violation of Section 209 within the meaning of this

paragraph.

w0300 50 .10
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_(iii) Rape by’ force. or violence in violation of
bdivision (2) of Section 261; or by threat of great and

immediate bodily harm in violation of subdivision (3) of

~ (iv) The performance of a lewd or lascivious act upon
the person of a child under the age of 14 years in violation
of Section 288; _ '

(v) Burglary in violation of subdivision (1) of Section
460 of an inhsbited dwelling house with an intent to
commit grand or petit larceny or rape. . _

4) The murder was willful, ‘deliberate, and
premeditated, and involved the infliction of torture. For
purposes of this section, torture requires: proof of an
intent to inflict extreme and prolonged pain.

-(8) The defendant has in this .proceeding been
convicted of more than one offense of murder of the first
or second degree, Or has been convicted in a prior
proceeding of the offense of murder of the first or second

degree. For thé purpose of this paragraph an offense.
committed in another jurisdiction which if committed in

California would be punishable as first or second degree

murder shall be deemed to be murder in the first or

second degree. - . . R
(6) The murder Was willful, deliberate, and

 premeditated, and was perpetrated - by means’ of a

destructive device or ‘explosive. S
(¢c) For the purposes of subdivision (b), the defendant
shall be deemed to have physically aided in the act or acts

upon the victim or if by word or conduct he orders,

_imitiates, or coerces the actual killing of the vietim.

SEC. 10. Section 190.3 of the Penal Code is repealed.
_ SEC. 11. Section 1903 is added to the Penal Code, to

-read: . o
" °190.3, If the defendant has been ffmnd guilty of murder

in the first degree, and.2 special circumstance has been
charged and found to be true, or if the defendunt may be

et % the death penslty after having been found

guilty of violating subdivision (a)-of Section 1672 of the

0w 10
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Military and Veterans Code, or Section 37, 128, 219, 4500,
2. or 12310 of this code, the trier of fact shall determine
3 whether the penalty shall be death or life imprisonment
4 ‘without possibility of parole. In the proceedings on the

5 gt)xesti’o_n of penalty, evidence may be presented by either
6 the people or the defendant as to any matter relevant to
7 aggravation, mitigation, and sentence, including, but not
8 limited to, the nature and circumstances of the present
9 offense, the presence or.:absence of other crimi

10 activity by the defendant which involved the use or

11 sattempted use of force or violence or which involved the

12 .expressed or implied threat to use force or violence, and

13 ‘the defendant’s character, background, history, mental
14 condition and physical condition. ; o
However, no evidence shall be admitted regarding
16 other criminal activity by the defendant which did not
_involve the use or atternpted use of force or violence or
which did not involve the expressed or implied threat to
‘ase force or violence. As used in this section, criminal
activity does not require a conviction. '
- However, in no event shall evidence of prior criminal
activity be admitted for an offense for -which the
defendant was prosecuted and was acquitted. The
restriction on the use of this evidence is intended to apply
only to proceedings conducted pursuant to this section
and is not intended to affect statutory or decisional law
allowing such evidence to be used in other proceedings.
Except for evidence in proof of the offense or special
circumstances which subject a defendant to the death
penalty, no ‘evidence - may be presented " by the
prosecution in aggravation unless notice of the evidence
to be preved Introduced has been given to the defendant
within a reasonable period of time, as determined by the
court, prior to the trial. Evidence may be introduced
without such notice in rebuttal to evidence introduced by
the defendant in mitigation.- . - . _
_In determining the penalty the trier of fact shall take
into account any-of the following factors {f relevant:
(8) The ‘circumstances -of the ‘crime wof -which - the
- deéfendant wad conyicted in thé present proceeding and
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the existence of any special circumstances found to be

“true pursuant to Section 180.1.

(b) The presence or absence of criminal activity by the
defendant which involved the use or attempted use of

. force or violence or the expressed or implied threat touse

force or violence.
(¢) Whether or not the offense was committed while

‘the defendant was under the influence of extreme

mental or emotional disturbance. o

(d) Whether or not the victim was a participant in the
defendant’s hornimdal conduct or consented to the
homicidal act. =~

(e) Whether or not the offense was committed under

‘circumstances which the defendant reasonably believed

to be a moral justification or extenuation for his conduct.
(f) Whether or not the defendant acted under extreme

duress or under the substanbal dommatxon of another_ .

person.

(g) Whether or not at the time of the offense the
capacity of the defendant to appreciate the criminality of
his conduct or to conform his conduct to the
requirements of law was impaired as a result of mental
disease or the affects of intoxication.

¢h) The age of the defendant at the time of the crime,

(i) Whether or not the defendant was an accomplice to
the offense and his participation in the commission of the

-offense was relatively minor.

() Any other circumstance which extenuates the
Frav:ty of the crime even though it is not a legal excuse

or the crime.

“After having heard and received all of the evidence,
the trier of fact shall consider, take into account and be
guided by the aggravating and mitigating circumstances
referred to in this section, and shall determine whether
the penalty shall be death or whether there ere
mitigating eircumstances of ¢ sufficiently subatenha}
neture to eall for lenieney; in which ense the pensaity shall
be life imprisonment without the possibility of parole.’

SEC .12. Section 190.4 is added to the Penal Code, to
rea

oot
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1904. {(a) Whenever special circumstances as
enumerated in Section 1902 are alleged and the trier of
fact finds the defendant guilty of first degree murder, the
trier of fact shall also make a special ﬁng:ng on the truth

of each alleged special circumstance. The determination

,.ofthetruthOEanyorallofthespecialcircmnstancesshall

be made by the trier of fact on the evidence presented
at the trial or at the hearing held pursuant to subdivision

(b) of Section 190.1.

In case of a reasonable doubt as to whether a special
circumstance is true, the defendantisentitledtoa finding
that it is not true. The trier of fact shall make a special
finding that each special circumstance charged is either
true or not true. Wherever 8 special circumstance
requires ‘proof of the comimission oOr attempted
commission of & crime, such crime shall be charged and

‘proved pursuant to the general law applying to the trial

and conviction of the crime.

"I the defendant was convicted by the court sitting

without 4 jury, the trier of fact shall be a jury unless a jury
is waived by the defendant and by the people, in which
case the trier of fact shall be the court. If the defendant
was convicted by a plea of e(gl\.u'h:y the trier of fact shall be
a jury unless a jury is waiv by the defendant and by the

people. . , , :

If the trier of fact finds that any one or more of the
special circurnstances ‘enumerated in Section 1902 as
charged is true, there shall be# separate penalty hearing,
and neither the finding that any. of the remaining special
circumstances charged is not true, nor if the trier of fact

“is a jury, the inability of the jury to agree on the issue g{

the truth or untruth of any of the remaining special

1,
-eircumstances charged, shall prevent the holding of the
‘separate penalty hearing.

" In any case in whiéh-ihe defendant has been found

-uilty by & jury, and the jury has been unable to reach a
.unanimous verdict that one -or ‘more ‘of the- speci
“circurnstances charged are-true, and does not reach a
“ ynanimousverdict that -all the 3pecial eircumstances
charged are not true, the court sh dismiss the jury and

0908 95 10
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. shall order a new jury 'irnpdﬁeied.to'ufy', the issues, but the

issue of guilt shall not be. tried by such jury, nor shall such
jury retry the issue of the truth of any of the special

. cireumstances which were found by a unanimous verdict

of the previous-jury to be untrue. If such new jury is
unablé to reach the unanimous verdict that one or more

of the special circumistances it is trying are true, the court .

shall dismiss the jury and im) a_punishment of
confinement in state prison for life. - . Gl
.{b) If defendant was convicted by the court sitting
without a jury, the trier of fact at the penalty hearing sh
‘be a jury unless a jury is waived by the defendant and the
people, in which case. the trier-of fact shall be the court.

If the defendant was convicted by a plea of guilty, the

trier of fact shall be a jury unless a jury is waived by the.
defendant and the people. . . o

If the trier of fact is a jury and has been unable to reach
a ‘unanimous verdict as to what the penalty shall be, the
court shall dismiss the jury.and impose 3 punishment of
confinement in state prison for life withput'pdssibility of

parole. . . . oo

(c) If the trier of fact which convicted the defendant
of a crime for. which he may be subjected to the death
penalty was a jury, the same j
of not guilty by reason. of insanity pursuant to Section
1026, the truth of any special circumstances which may be
alleged, and the penalty to be applied, unless for good
cause shown the court discharges that jury in which case
a new jury shall be drawn. The court shall state facts in
support of the findi of good cause upon the record and

cause them to'be entered into the minutes. T
- (d) In.any case in which the defendant may be
subjected to the death penalty, evidence presented at
sny prior phase of the trial, including any _proceeding
upon a plea of npagﬂilty,.by_._reasor} of insanity pursuant
] be considered at any-subsequent

phase of the trial, if the trier of fact of the prior phase is

The same trier of fact gt the subsequent phase,
(e) Tni every cgse in-which the trier of fact has returned
a verdict or finding mposing the death penalty, the

B'a410 10 10

ury shall consider any plea
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" defendant shall be deemed to have made an application

_for modification of such verdict or finding pursuant to
- subdivision 7 of Section 1181. In ruling on the application
the judge shall review the evidence, consider, take into

account, and be guided by the aggravating and

‘mitigating circumstances referred toin Section 190.3, and

shall make an independent determination as to whether
the weight of the evidence supports the jury’s findings
and verdicts, He shall state pgth‘e record .thev.reason for
The judge-'shall gset forth the 'rea,s-oxis for his ruling on
the application and direct that _they be ‘_e_.ntered on the

“Clerk’s minutes. .

e s e *of the modification of u death penalty
verdict pursuant to subdivision (7) of Section 1181 shall

be reviewed on the defendant’s asutomatic appeal

pursuant to subdivision (b) of Section 1239. The granting
of the application shall be reviewed on the people’s
appeal -pursuant to paragraj h- (6) of subdivision (&) of
Section 1238. « - - o

The proceedings provided for in this subdivision are in
addition to eny other proceedings on -a defendant’s
application for a newtrial. - :
- SEC. 13. Section 190.5 is added to the Penal Code, to

“read: .’

. 190.5. (a) Notwithstanding any other provision of law,
the death penalty shall not be imposed upon any person
who is under the age of 18 yearsat the time of commission
of the crime. The burden of proof as to the age of such

person shall be upon the defendant. -

" *(b) Except when the trier of fact finds that 4 murder

was committed pursuant to an agreement as defined in

-gubdivision (a) -of Section 1902, or when a person is

convicted of a violation of subdivision (a) of Section 1672
of the ‘Military and Veterans Code, or Section 37, 128,

- 4500, or 12310 of this tode, the death penalty shall notbe

jmpésed upon any person who was a principal in the
commiission of a gapital offense unless he was personally

present during the cormission of the act or acts-causing’

nd intentionally physicélly sided of committed

DMIOW 10
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such act or acts causing death. i
{c) Forthep s of subdivision (b),the defendant
shall be deemid to have physically aided in the act or acts
causing death only if it is pr red béyond a reasonable
<doubt that his conduct constitutes an assault or a battery
upon the vietim or if by word or conduct he orders,
iniitiates, or coerces the actual killing of the yictim.
‘SEC. 14. Section 190.6 is added to the Penal Code, to

read: . . . L
'~ -1906. The Legislature finds that the imposition of
. sentence 'in all’ capital cases should be expeditiously

carried out. U . :
* “Therefore, in all casés in which a sentence of death has
been imposed, the .appeal to - thé State Supreme Court
maust be decided and an opinion reaching the merits must
be filed within 150 days of certification of the entire
record by the sentencing court. In-any case ia which this
time requirement is not met, the Chief Justice of the
Supreme Court - shall -state on the. record the
extraordinary and compelling circumnstances causing the

failure to comply with the time requirernents of ‘this

“section shall not be grounds for precluding the ultimate

imposition of the death penalty.

, __SdEC., 15. Section 209 of the Penal Code is amended to
"9209. (a) Any person who-séizes, ‘confines, inveigles,
entices, decoys, abducts, conceals, kidnaps or carries

away any individual by any means whatsoever with

intent to hold or detain, or who holds or-detains, ‘such

individual for ransom, reward or to commit extortion or

to exact from relatives or friends &f such person any
money or valuable thing, or any person who aids or abets
any such act, is guilty of a felony and upon conviction

thereof shall be punished by imprisonment in the state
“prison for life -without possibility of c;gamle_ in cases in
_awhich any person subjected to any suc’ act suffers death
: -px‘-.bodﬂyrharmmixhhil befhmﬁshed by imprisonment in
;the state prison for life with.

fp.8410 30 10

the possibility of parole ih -
“asés whére o sich personsuffers death or bodil y harm.
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(b) Any person who kidnaps or carries away axiyA

individual 16 commit robbery shall be punished by

imprisonment in the state prison for.life with possibility

of parole. o ' ' B
EC. 16. Section 219 of the Penal Code is amended to

read:’

219. Every person who unlawfully throws out a switch,
femoves a rail, or places any obstruction on any railroad
with the intention of derailing any passenger, freight or
other train, car or engine and thus derails the same, or
who unlawfully places any dynamite or cther explosive
material or any other obstruction upon or near thetrack
of any railroad with the intention -of blowing up or
derailing any such train, car'or engine and thus blows up
or derails the same, or who unlawfully sets fire to any
railroad bridge or trestle over which any such train, car
or engine must pass with the inteation of wrecking such
train, car or engine, and thus wrecks the same, is guilty
of a felony and punishable with death or imprisonment in
the state prison for life without possibility of parole in
cases where any person suffers death as a proximate
result thereof, or imprisonment in the state prison for life
with the possibility of parole, in cases where no person
suffers death as a proximate result thereof. The penalty
shall be determined pursuant to Sections 190.3 and 190.4.

SéEC 17. Section 1018 of the Penal Code is amended to
read: ' Lo .
~."1018. Unless otherwise provided by law every plea
must be entered or withdrawn by the defendant himself
in opencourt. No plea of guilty of a felony for which the
maximum punishment is death, or life fmprisonment
without the passibility of parole, shall be received from a
defendant who does not appear with counsel, nor shall
any such plea be received without the consent -of the
defendant’s counsel. No plea of guilty.of a felony for
which the maximum punishment is not. death or life
{mprisonment without the ‘possibility of parole shall be
chceptﬁYd'from any defendant who does not appear with
counsel unless the couirt shall first fully inform him of his
right to counsel and. unless the court shall find that the

-4 3410 0 10
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waives it and then, only if the defendant has expressly
nmﬁm@mumtmmnwmmah&mmxﬁm
to ‘be represented-by counsel. On application of the
defendant at any time before judgment the court may,
and in case of a defendant who appeared without counsel
at the time of the plea the court must, for a good cause
shown, permit the plea of guilty to be withdrawn and a
plea of mnot guilty substituted. - Upon. indictrnent or
information against a corporation a plea of guilty may be
‘put in by counsel. This section shall be liberally construed
to effect these objects and to promote justice.’ .
SEC. 18. Section 1050 of the Penal Code is amended to
read: : : . '
1050. The welfare of the people of the State of
California requires that all proceedings in criminal cases
shall be set for trial and heard and determined at the
earliest possible time. Te this end the Legislature finds
that the 'criminal courts are becoming increasingly
congested with resulting adverse consequences to the
welfare of the people and the defendant. It is therefore
mm@mﬁﬂmwm;m@emdme&ﬁMthW
reciprocal rights and interests in a speedy trial or other
disposition, and to that end shall be the duty of all courts
and judicial officers and of all counsel,” both the
prosecution and the ‘defense, to' expedite such
proceedirnigs to the greatest degree that is consistent with
the ‘ends of justice. In accordance with this policy,
criminal cases shall be given precedence over, and set for
trial and heard without regard to the pendency of, any
civil matters or proceedings. ‘ .
Tomﬂ@mmwhmﬁgmammmdmmw&m
m&ﬁmﬂwm@ummmmﬁwmmﬂaﬂﬁwMM'
two court days of the hearin sought to be continued,
mymaWMnﬁ&mmn&ea&m&ﬂﬁmw«ﬁc
facts showing that a continuance is niecessary, unless the
court’ for good ‘cause entertains an oral motion for
continuance. Continuances shall be granted only upon a
‘showing of good cause. Neither a stipulation between
scounsel nor the convenience of the parties is in'and of

O MO0 M0
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itself a good cause. Provided; that upon a showing that
the attorney of record at the time of the defendant’s first
appearance in'the superior cvourt is a Member of the
Legislature of this State and that the Legislature is in
session ‘or that a legislative interim committee of which
the attorney is a duly appointed member is meeting or is
to meet within the next seven days, the defendant shall
be entitled to a reasonable continuance not to exceed 30
days. A continuance shall be granted only for that period

.of time shown ‘to be necessary by the.evidence

considered at the hearing on the motion. Whenever any
continuance is granted, the facts proved which require
the continuance shall be entered upon the minutes of the
court or, in a justice court, upon the docket. Whenever it
ghall appear that any court may be required, because of
the condition of its calendar, to dismiss an action pursuant
to Section 1382 of this code, the court must immediately
notify the chairman of the Judicial Council.

: SCEIIC. 19. Section 1103 of the Penal Code is amended to
read: . . .

1103, Upon a trial for treason, the defendant cannot be
convicted unless upon the testimony of two witnesses to
the same overt act, or upon confession in open court; ror,
except as provided in Sections 190.3 and 190.4, can
evidence be admitted of an overt act not expressly
charged in the indictment or information; nor can the
defendant be convicted unlessone or more overt acts be
expressly alleged therein. =~ = - - . : :

. '-SS:C. 20. Section 1105 of the Penal Code is amended to
read: .

.1105. (a) Upon a trial for murder, the commission of
the homicide by the defendant being proved, the burden
of proving circumstances of mitigation, or that justify or
excuse it, devolves upon him, unless the proof on the part
of the prosecution tends to ‘show ‘that the crime
committed only amounts to manslaughter, or that the
defendant was justifiable or excusable.
.+ (b) Nothing in this section shall apply to or affect any
proceeding mder: Section 190.3 or-190.4. _

SEC. 21, Section 4500 of the Penal Code is amended to

1 8410 69 30
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read: '
4500. Every person undergoing a life sentence in a state
prison of this state, who, with malice aforethought,
commits an ‘assault upon the person of another with a
deadly weapon or instrument, or by any means of force
likely to produce great bodily injury is punishable with
‘death or life imprisonment without possibility of parole.
‘The penalty shall be determined pursuant to the
provisions of Sections 190.3 and 180.4; however, in cases
in which the person subjected to such assault does not die
within a year and a day after such assault as a proximate
result thereof, the punishment shall be imprisonment in
_the state prison for life without the possibility of parole
for nine years. )

For the purpose of computing the days--elapsed
between the commission of the assault and the death of
the person assaulted, the whole of the day on which the
assault was committed shall be counted as the first day.

. Nething in this section shall be eonsirued to prohibit
eommitted outside the walls of any prison if the perser
committing the assault wes undergoing & life sentenee in
@ state prisen at the time of the eommission of the asseult:

Nothing in this section shall be construed to prohibit

_the application of this section when the assault was

comimitted outside the walls of any prison if the person

commiitting the assault was undergoing a life sentence in

a state prison at the time of the commission of the assault
and was not on parole. ' :

SEC. 22. Section 12310 of the Penal Code is amended

to read:
eny person is guilty of o felony; and shall be punished by

OMI0TO 20
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~.12310. (a) Every person who willfully and maliciously
explodes or ignites any destructive -device or any
explosive which causes the death of any person is guilty
of 8 felony, and shall be punished by imprisonment in the
state prisan for life without the possibility of parole.

.- (b) Every person who willfully and maliciously

explodes or' ignites any destructive device or any

- explosive which causes mayhem or great bodily injury to

any person isgq.!'liy of 2 felony, and shall be punished by

imprisonment in the state prison for life -
~ SEC. 23. If any word, phrase, clause, or sentence in any

section amended or added by this act, or any section or
provision of this act, or application thereof to any persoh -

or circumstance, is held invalid, such invalidity shall not
affect any other word, phrase, clause, or sentence in any
section amended or added by this act, or any other
section, provisions or application of this act, which can be
given effect without the invalid word, phrase, clause,
sentence, section, provision or application and to this end

the provisions of this act are declared to be severable.

. SEC. 24. If any word, phrase, clause, or sentence in any

section amended or added by this act, or any section or
provision of this act, or application thereof to any person
or circumstance,is held invalid, and as a result thereof, a

‘defendant who has been sentenced to death under the

provisions of this act will instead be sentenced to life
imprisonment, such life ‘jmprisonment shall be without
possibility of parole. ‘The Legislature finds and declares
that those persons convicted of first degree murder and
sentenced to death are deserving and subject to society’s
ultimate condemnation and should, therefore, not be
eligible for parole which is reserved for crimes of lesser
magnitude. . .- '

- If any word, phrase, clausé,'ga.r sentence in any section

amended or added by this act, or any section or provision
of this act, or application thereof to any person or
circumstance is held invalid, and as a result thereof, a
defendant who has been sentenced to life imprisonment
ssibility of parole under the provisions of
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this act will instead be sentenced to life imprisonment
with the possibility of parole. s
SEC. 95. If this bill and Assembly Bill 513 are both

‘chaptered, and both amend Section 1050 of the Penal
' Code, Section 18 of this act shall become operative only

if this bill is chaptered and becomes operative before
Assembly Bill 513, and in such event Section 18 of this act
shall remain operative ‘only until the operative date of

* Assembly Bill 513.

SEC. 26. This act is an urgency statute necessary for the
immediate preservation of the public peace, health, or
safety within the meaning of Article IV of the
Constitution and shall go into immediate effect. The facts
constituting such necessity are:

The California Supreme Court has declared the-

existing death penalty Jaw unconstitutional. This act

' remedies the constitutional infirmities found to be in

existing law, and must take effect immediately in order
to guarantee the public the protection inherent in an

~operative death penalty law.
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AMENDED IN ASSEMBLY MAY 12, 1977
~ AMENDED IN ASSEMBLY MAY 9, 1977
AMENDED IN ASSEMBLY APRIL 28, 1977
AMENDED IN ASSEMBLY APRIL 13, 1977
AMENDED IN SENATE MARCH 24, 1977
' AMENDED IN SENATE MARCH 10, 1977
AMENDED IN SENATE MARCH 1, 1977
AMENDED IN SENATE FEBRUARY 17, 1977

SENATE BILL g  No. 155

Introduced by Senator Deukmejian
(Pnncxpal Coauthors: Senator Beverly and Assemblyman
‘McAlister)
(Coauthors: Senators Briggs, Campbell, Dennis Carpemer,
Cusanovich, Johnson, Nejedly, Nimme, - Presley,
. Iﬁchardson, Robbins, Russell, Song, Stull, and Wilson;
‘Assemblymen- Perino, Antonovxch Boatwngnt, Chappie,
Chimbole, Cline, Collier, Cordova, Craven, Cullen, Duffy,
Ellis, Hallett, Hayden, Imbrecht, Lancaster, Lanterman,
Lewxs, MeV:tbe, Nestande, Bobmson, Statham, Stirling,
Suitt, Vincent Thomas, leham Thomas, Thurman
, Norman Waters, and Wray)

January 19, 1977

act to amend Section 1672 of the Military and Veterans
Code, to amend Sections 37, 128, 209, 219, 1018, 1050, 1103,
1105, 4500, and .12310 of, to repeal Sechons 190, 1901 190.2,
and 190.3 of, and to add Sectlons 190,190.1,190.2, 190.3 190 .4,
190.5,and 190.6 to, the Penal Code, elatmg to pumshment for
‘crimes, and declaring the urgency -thereof, to take effect
immediately.
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SB 155, as amended, Deukmejian. Death penalty.
‘Existing law provides for the imi(;s:tion of the death pen-
alty under procedures which have been invalidated by court
‘decision because they lack provision for consideration of miti-
gating circumstances. T
" This bill would make such a mitigating circumstances provi-
sion in the law, as to certain crimes formerly subject only?o
the death penalty, and would impose life imprisonment with-
out parole rather than death or life imprisonment with parole
in other cases.’ AR o -
“This bill would also define the proof necessary to prove
‘murder involving the infliction of torture to require proof of
intent to inflict extreme and prolonged pain, and would de-
fine the proof necessary to prove that the defendant aided or
committed an act causing death to require proaf that the
defendant's conduct was an assault or battery or involved an
order, initiation, or coercion of the killing. : -
“The bill would provide that certain of its provisions wonld
become operative only until the operative date of A.B. 513, if
later thin the operative date of this bill. . o
The bill would-take efféct immediately as an urgency stat-
ute. o e e
" Yote: %. Appropriation: no. Fiscal committee: no. State-
mandated local program: no. - - '

The people of the Staté of California do enact as follows:

SECTION 1. Section 1672 of the Military and Veterans
Code is amended toread: *~ -~ -
*'1672. Any person who is guilty of violating Section 1670
or 1671 is punishable as follows: = - el
~ {(a)"If his act or failure to act causes.the death of any
person, he is punishable by death of imprisonment in the

‘state prison for life without possibility -of parole. The
penalty shall be determined-pursuant to the provisions of
- Sections 190.3 and 190.4 of the Penal Code. If the act or
failute to act causes great bodily injury to any person, a
‘person -viclating 'this -section is P le by life

imprisonment without possibility of parole.

BESom-amuko =
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~ (b) If his act or failure to uct does not cause the death
of, or great bodily injury to, any person, he is punishable
by imprisonment in the state prison for not more than 20
yeats, or a fine of not more than ten’ thousand dollars
{$10,000), or both. However, if such person so acts or so
fails to act with the intent to hinder, delay, or interfere
with the preparation of the United States or of any state

~ for defense or for war, or with the prosecution of war by

the United States, or with the rendering of assistance by
the United States to any other nation in connection with
that nation’s defense, the minimum punishment shall be

* imprisonment in-the state prison for not less than one
.year, and the maximum punishment shall be

- .

imprisonment in the state prison for not more than 20
years, or by a fine of not more than ten thousand dollars
($10,000), or both. . - R

. S(EIZC. 9. Section 37 of the Penal Code is amended to
read: :

. 37. Treason against this state consists only in levying
war against it, adhering to its enemies, or giving them aid
and comfort, and can be committed only by’ persons
owing allegiance to the state. The punishment of treason
shall be death or life imprisonment without possibility of
parole. The penalty shall be determined pursuant to
Sections 190.3 and 1904. : o .

eili:,C. 3. Section 128 of the Penal Code is amended to
read: - .
©128. Every person who, by willful perjury or
subornation of perjury procures the conviction and
execution of any innocent person, is punishable by death
or life imprisonment without possibility of parole. The

~ penalty shall be determined pursuant to Sections 190.3

and 190.4. -

“'SEC. 4. Section 190 of the Penal Code is repealed.

. ..SEC. 5. Section 190 is added to the Penal Code, to read:

"+ 190, Every person guilty of murder in the first degree

v

.shall suffer death, confinement in state prison for life

without possibility of parole, -or- confinement in state
s:son for life. The penaity to be -applied shall be
termined as provided in Sections 190.1, 190.2, 190.3,

0311025 10
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1904, and 190.5. Every person guilty of murder in ‘the
second degree is punishable by imprisonment in the state

;prison for five, six, Or seven years.: . ‘
" SEC. 6. Section 190.1.of the Penal ‘Caode is repealed.

' ScEl‘,C."I.-Se_ction 190.1 is added to the-Penal Code, to

TS, A case in which the death ‘penalty may’ be
.imposed pursuant. to this chaptel_"-shgll be tried in

separate phases as follows: .. .c.. 0 ooy

*(ay The defendant’s guilt shall first be determined. If
the trier of fact finds the defendant guilty of first degree
murder, it shall at the same time determine the truth of
all special. circumstances .charged as enumerated . in

-Section 190.2, except fora special circumstance charged
‘pursuant to paragraph (5) "of subdivision b} ‘(c) of
section 190.2 where it is alleged that the defendant had

been convicted in & prior proceeding of the offense of

‘murder of the first or second degree.

- (b) If the defendant is found guilty. of first.-degree
murder and one of the special circumstances is charged
pursuant to paragraph (5) of subdivision &} (c) of
Section 190.2 which charges that the defendant had been
convicted in a prior proceeding of the offense of murder
of the first or second degree, there shall thereupon be
further proceedings on the question of the truth of such
special eircumstance.. _ ,

- {c) If the defendant is found guilty “of first degree
murder ‘and -one or more . special circumstances as

numerated in Sectior 190.2 has been charged and found

. t6 be true, his sanity on'any plea of not guilty by reason

of insanity under Section 1026 shall be determined as

. provided in Section 190.4. }f he is found to be sane, there

shall thereupon be further proceedings on the question

of the penalty to be imposed. Such proceedings shall be
conducted in acéordance with the provisions of Sections

1903 and 1904, - . .. .
SEC. 8. Section 180.2 of the Penal Code is’tepeated.

' SEC. 9, Section 1902 is added to the Penal Code, to

\H\
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murder in the first degre :
in the state prison 'fo,r%irfe without possibility of parole in
any case in which one or more of the following special
circumstances hes been charged and specially found, in a
proceeding under Section 1904, to be true: -

. {a) The murder was intentional and was carried out
pursuant to agreement by the person who committed the

- murder to accept a valuable consideration for the act of

murder from any person other than the victim; -

E .

-+ (b) .. The defendant, with the intent to cause deat)r,

physically aided or committed such act or acts causing
death, and the murder ‘was willful, deliberate, and
premeditated, and was perpetrated by means of a
destructive device or explosive; . .’

' -(c) The defendant was personally present during the
‘commission of the act or acts causing death, and with
‘intent to-cause death physically aided or committed such
act or acts causirig death and any of the following
additional circumstances exists: o

* =(1) The victim is a peice officer as defined in Section

- 830.1, subdivision (a) or (b) of Section 830.2, subdivision

(a) or (b) of Section 830.3, or subdivision (b) of Section
830.5, who, while engaged in the performance of his duty
was intentionally killed, and the defendant knew or
reasonably should have known that such victim was a
peace officer engaged in the performance of his duties.
- (2). ‘The 'murder ‘was willful, deliberate, and
premeditated; the vicim was a witness to a crime who
was intentionally killed for the purpose of preventing his
testimony in any criminal proceeding; and the killing was

‘not committed during the commission or attempted

¢ommission of the crime to which he was a witness.

+'(8) ‘The wmurder :was .willful, deliberate, - and
. ‘premeditated and was committed during the commission
1 attempted commission of any of the folléwing crimes:

{i) Robbery in violation of Section 211;

(i) Xidnapping inviolation of Section 207 or 209. Brief

Thovements of & victim which are merely incidental to
the tommission ‘of another offense and which do not
substantially increase the victim’s risk-of hdrm vver that

3110 50 10
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'necessarily inherent inthe other offense donot constitute

“a violation of Section 909 within the meaning of this

paragraph. o ST
(iii) Rape ‘by ‘force or violence in violation . of

~ subdivision (2) of Section 261: or by threat of great and

immediate bedily harm in vio ation of subdivision (3) of

(iv) The performance of a lewd or lascivious act upon
the person of & child under the age of 14 years in violation
of Section 288; ' = PUT
{v) Burglary in violation of subdivision -(1) of Section
460 of an inhabited dwelling house with an intent to
cominit grand or petit larceny or Tape. Lo
@) The urder -was willful, . deliberate, and
,prem_editated, and ;nvolved the infliction of torture. For
_purposes of this section, torture requires proof of an
intentto inflict extreme and prolonged pain. :
-{5) The defendant has’ in this p ing been
convicted of more than one offense of murder of the first
‘or second degree, Or has been convicted in 2 prior
proceeding of the offense of murder of the first or second
degree. For the purpose of this paragraph an offense
committed in another jurisdiction which if committed in
California would be punishable as first or second degree
murder shall be deemed to be murder in the first or
second degree. . - ' , S
premeditated; perpetrated by means of &

i - and wes
ive deyiee or explesive:
_{d) For the purposes of subdivision {c), the defendant

cansing -death only if it is proved beyond a rgasqnable

vead: . - . o .
19033 the defendant has been found guilty of murder

aMo 0 10

"SEC.-11, Section 1903 is added to the Pensl Code, o
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- in the first degree, and a special circumstance has been

tharged and found to be true, or if the defendant may be
subject to the death penalty after having been found

- guilty of violating subdivision (a)of Section 1672 of the
- Military and Veterans Code, or Section 37, 128, 818; 4500;
-or 18310 219 or 4500 of this code, the trier of fact shall

determine ‘whether the penalty shall -be death or life

" imprisonment without possibility of parole. In the

proceedings on the question of penalty, evidence may be
presented by either Hise people or both the people and

. the defendant as to any matter relevant to aggravation,

mitigation, and sentence, including, but not limited to,
the nature and circumstances of the present offense, the

’presence or absence of other criminal activity by the

defendant which involved the use or attempted use of

force er violence. or .which involved the expressed or.

implied threat to use force or violence, and the
defendant’s character, ‘background, history, mental
condition and physical condition. * -

‘However, no evidence shall be admitted regarding
other criminal activity by the defendant which did not
involve the use or attempted use of force or violence or
which did not involve the expressed or implied threat to

-use force or violence. As used in this section, crmnnal

activity does not require a conviction. -
However, in no event shall evidence of prior cnminal

~activity  be admitted for an offense for which the

defendant was prosecuted and’.was acquitted. The
restriction on the use of this evidence is intended to apply
only to proceedings conducted pursuant to this section
and is not intended to affect statutory or decisional law
allowmg such evidence to be used in other proceedings.

'Except for evidence in proof of the offense or special

: eircumstances which subject a defendant to the death

penalty, . no evidence may /be presented by the

.prosecution in aggravation unless notice of the evidence
"“to be introduced has been given tothe defendant within

‘a reasonable period of time, as determined by the court,
prior to the trial, Evidence may be introduced without

lO :such notice'in rebuttal to evidence.introduced by the
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_@efendim.t in mitigation. _

" In determining the penalty the trier of fact shall take
into account any of the following factors if relevant:

* (a) The circumstances of the crime of _which the
defendant was convicted in the present proceeding and
the existence of any special circumstances found to be

true pursuant to Section 1901, - .
~: (b) The presence or absence of criminal activity by the

_defendant which involved the use or attempted use of

force or violence or the expressed or implied threat to use
force or violence. L A o
(c) Whether or not the offense was committed while
the defendant was under the "influence of extreme
mental or emotional disturbance. .-~ BT
{d) Whether or not the victim was a participant in the
.defendant’s homicidal conduct or consented to the
‘homicidal act. . , '
" (e) Whether or not the offense was committed under
circumstances which the defendant reasonably believed
to be a moral justification or extenuation for his conduct.
(f) Whether or not the defendant acted under extreme
duress or under the substantial domination of gnother
person. L oo T
. {g) Whether or not at the time of thé offense the
capacity of the defendant to appreciate the criminality of
is conduct or ‘to- conform his “conduct to ‘the
requirements of law was impaired as a result of mental
disease or the affects of intoxication. - L
(h) The age of the defendant at the time of the crime.
- (i) Whether or not the defendant was an accomplice to
the offense and his participation in the comrnission of the
offense was relatively minor. . . ... ©
~ '(§) Any. other. circumstance ‘which extenuates the
‘gravity of the crime even though it ismota legal excuse
for the erime. ..t Cnh e

.guided by the aggravating and miti ating circumstances
referred to in this section, andshdf [ determine whether
‘the penalty ‘shall be death or life imprisonment without

0311080 10

e Having heard and receivad sl of the evidence,
. the trier of fact shall consider, take into account and be’
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the possibility of parole.
SgC., 12. Section 1904 is added to the Penal Code, to

read: o

1904. - (a) - Whenever special , circumstances as

_ enumerated in Section 190.2are alléged and the trier of
fact finds the defendant guilty of first deg:'“ee: murder, the

trier of fact shall also make a special fin g on the truth
of each alleged special circumstance. The determination
of the truth of any or all of the special circumstances shall

be made by the trier of fact on the evidence presented

at the trial or at the hearing held pursuant to subdivision
(b) of Section 190.1. .~ ‘ .

In case of a reasonable d_oubt- as to whether a spectal
circumstancé is true, the defendant is entitled to a finding

that it is not true. The trier of fact shall make a sp_ecial

finding that each special circumstance charged is either

commission of a crime, such crime shall be charged and
proved pursuant to the geperal law applying to the trial

- and conviction of the crime.

If the defendant was convicted by the court sitting
without a jury, the trier of fact shall be a jury unless a jury
is waived by the defendant and by the people, in which
case the trier of fact shall be the court. If the defendant
was convicted by a plea of guilty the trier of fact shall be
gjur)i unless a jury is waived by the defendant and by the
people. o . SR '

If the trief of fact finds that any one or more of the
special circumstances enumerated in Section 190.2 as
charged is true, there shall be a separate penalty hearing,
and neither the finding that any of the remaining special

_circumstances charged is not true, not if the trier of fact
is a jury, the inability of the jury to agree on the issue of
‘the truth or untruth: of any of the remaining special

circumstances charged, shall prevent the holding of the

,‘_;;;’_epafat'e'pehalty_hearing. T Coom
“*"In any ¢ase in which thé defendant has been found

7
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y & jury, and the jury has been unable to reach a
unanimous  verdict that ‘one or ‘more ‘of the i

0311095 10
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 circumstances charged are true, and does not reach a
unanimous verdict that all the special circumstances

. charged are not true, the court shall dismiss the jury and

shall order a new jury impaneled ta try the issues, but the
issue of guilt shall not be tried by such jury, nor shall such
jury retry the issue of the tiuth of any of the i
‘circumstances which were found by a unanimous verdict
of the previous jury to. be untrue. If such new jury is
unable to reach the unanimous verdict that.one or more
of the special circumstances it is trying are true, the court
shall dismiss the jury and impose 2 punishment of
confinement in state prison for life. . - . ..
. (b) If defendant was convicted by the court sitting
without a jury, the trier of fact at the penalty hearing shall

be a jury unless a jury is waived by the defendant and the
people, in which case the trier of fact shall be the court. -

If the defendant was convicted by a plea of guilty, the
trier. of fact shall be a jury unless a jury is waived by the
‘defendant and the people. e S

" If the trier of fact is a jury and has been ynable to reach
2 unanimous verdict as to what the penalty shall be, the
.court shall dismiss the jury and impose a punishment of
cbnﬁln’ement in state prison for life without possibility of
paro e. . . . . o i * .

. {c) If the trier of fact wh:ch cor;vxcted the defendant

of a crime for which he may be subjected to the death
penalty was a jury, the same jury shall consider any plea

" of not guilty by reason of i ity pursuant to Section

1026, the truth of any special gircumstances which may be

_alleged, and the penalty to be applied, unless for good

cause shown the court discharges that jury in which case
atiew jury shall be drawn. The court shall state facts in
support of the finding of good cause upon the record and
cause them to’ be entered into the minutes.

7 (d) In any case ‘in which the défendant may be

subjected to_the death. penalty, evidence presented at
any prior phase of the frial; including any proceeding
upon a plea of not guilty by reason of insanity pursuant
to Section 1026, shall be considered at any. subsequent
;phase of the trial, if the trier.of fact of the prior phase is

0311110 10
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* the same trier of fact at the subsequexit phase.
. (e) Inevery casein which the trier of fact has returned
" a verdict or finding imposing the death penalty, the

defendant shall be deemed to have made an application

 for modification of such verdict or finding pursuant to

subdivision 7 of Section 1181. In ruling on the application

“the judge shall review the evidence, consider, take into
. account, and be guided by the aggravating and
* mitigating circumstances referred to in Section 190.3, and

shall make an independent determination as'to whether
the weight of the evidence supports the jury’s findings
and verdicts. He shall state on the record tlie reason for
his findings. o I ‘

" The judge shall set forth the reasons for his ruling on
the application and direct that they be entered on the
.Clerk’s minutes., =~ - B R

The denial of the mddiﬁc.at"i._on of a -death penalty

' verdict pursuant to subdivision (7) -of Section 1181 shall

be ' reviewed on the defendant’s’ automatic appeal
pursuant to subdivision (b) of Section 1239. The granting

of the application’ shall be reviewed on the people’s
‘appeal pursuant to paragraph (6) of subdivision (a) of
Section 1238, :

The proceedings provided for in this subdivision are in
addition to any other proceedings on a defendant’s

‘application for a new trial.

SEC. 13. Section 190.5 is added to the Penal Code, to
read: - " -
190.5. (a) Notwithstanding any other provision of law,

‘the death penalty shall not be imposed upon any person

who is under the age of 18 years at the time of commission

* of the crime. The burden of proof as to the age of such -

person shall be upon the defendant. * -
" (b). Except when the trier of fact finds that a murder

was committed pursuant to an agreement as defined in
subdivision 1a) -of Section 1902, of when a person is

‘ convicted of a vidlation of subdivision (a) -of Section 1672
-of the Military and Veterans:Code, or Section 317, 128,
‘4500; or 10310 4500, or subdivision (b) of Section 190.2 of

“this code, the death penalty shall not be imposed upon

03N 20 10
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_money or valusble thing,

-any person who was a principal in the commission of a

. capital offense unless he was persoiially ‘present during

the commission of the act or acts causing death, and’

“intentionally dphivlslxcally aided or committed such act or
eath.

acts causing

. {¢) For the purposes of subdivision (b}, the defendant

shall be deemed to have physically aided in the act or acts
causing :death only if it is proved beyond a reasonable
doubt that his conduct constitutes an assault or 2 battery
upon the victim or if by word or conduct he orders,
tnitiates, or coerces the actual killing of the victim. ~ -
: S‘(};'.C. 14. Section 190.6 is added to the Penal Code, to
read: T Co e
190.6. The Legislature finds that the imposition of-
sentence in all capital cases should be expeditiously
carried out. e T e
Therefore, in all cases in which a sentence of death has

_been imposed, the appeal to the State Supreme Court

must be decided and an opinion reaching the merits must

‘be filed within 150 days of certification:of the entire

record by the sentencing court. In any case in which this
time requirement is not met, the ‘Chief Justice of the
Supreme - Court shall | -state - on the record the
-extraordinary and compelling circumstances-causing the
delay and the facts supporting these circumstances. ‘A

failure to comply with the time requirements of this
.section shall not be grounds for pr_eqludin_g @l;c_ultirnate

imposition of the death penalty. * “~ o = .
- _.Sg.'.C. 15. Section 209 of the Penal Code is amended to
yeaa: . . .. o e . o o A

-209. (a) Any person who seizes, confines, inveigles,
‘entices, decoys, abducts,- conceals, kidnaps or carries
away any individual by.any mears whatsoever with
intent to hold or detain, or who holds or detsins, such

individual for ransom,Téward or to-commit extortion or-

to- exact from Telatives or. friends of such person any.

or iy person who.aids or abets

‘any. such act, is guilty of a felony and upon conviction

“thereof shall be punished by imprisoniment in the stite -

rison.for e without phssibility of, perole i cases i

9311 W
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-1 twhich any person subjected to any such act suffers death
2 or bodily harm, or shall be punished by imprisonment in
3 'the stafe prison- for Jife with the possibility of parole in
4 ' ¢ases where no such person suffers death or ‘bodily harm.
5  (b) Any person’ who kidnaps or carries, away any
6 individual to commit robbery shall be punished by
7 imprisonment in the state prison for life with possibilitv
8 of parole. - = v o
9 SCI;IC. 16. Section 219 of the Penal Code is arnended to
10 read: - - . - ' : ‘
11 219. Every person who unlawfully throws out a switch,
12" removes a rail, or places any obstruction on any railroad
13 with the intention of derailing any passenger, freight or
14" other train, car or engine and thus derails the same, or
15 “who unlawfully places any dynarite or other explosive
16 material or any other obstruction upon or near the track
17 -'of any railroad with the intentiori of blowing up or
- 18 derailing any such train, car or eéngine and thus blows up
19 or derails the same, or who unlawfully sets fire to any
20 railroad bridge or trestle over which any such train, car
21 ‘or engine must pass with the intention of wrecking such
‘train, car or engine, and thus wrecks the same, is guilty
‘'of a felony and punishable with-death or imprisonment in
the state prison for life without possibility-of parole in
cases where any person suffers death as a proximate
Tesult thereof, or imprisonment in the state prison for life
with the possibility of parole, in cases where no person
-suffers death as a proximate result thereof. The penalty
shall be determined pursuant to Sections 190.3 and 1904,
. -_S(liSC. 17. Section 1018 of the Penal Code is amended to
read: - o . : :
- 1018, Unless otherwise provided by law every plea
- must be entered or withdrawn by the defendant himself
‘in vpen court. No plea of guilty of a felony for which the
‘maximum ‘punishment is death, or life’ imprisonment
- without the possibility of parole, shall be received from a
defendant ‘who does not appear with counsel; nor.shall
:38 " ‘any such plea ‘be'.receiw)e_dp without the consent. of the
39 ‘defendaiit’s counsel. No'plea ‘of guilty of 4 felony for
40 ‘which -the maximuin punisimerit Js ot death or life
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jmprisonment without the possibility of parole shall be |
-accepted from any defendant who does not appear with
counsel unless the court shall first fully inform him of his

right to counsel -and unless the court-shall find that the

' defendant understands his right to .counsel and freely

waives it and then, only if the defendant has expressly

stated in open court, to the court, that he does not wish

to be. represented. by counsel. On -application of the
defendant at any time before judgment the court may,

- and in case of a defendant who appeared without counsel
" at the time of the plea the court maust, for a good cause

showri, permit the plea of guilty to be withdrawn and a
plea of mnot guilty substituted. Upon indictment or
information a'g'ainst-a'mrporatio a plea of guilty may be
put in by counsel. This section shall be liberally construed
to effect these objects and to promote justice. )

. Sg.C. 18. Section 1050 of the Penai Code is amended to
read: ' ; . :
1050. The welfare of the people of the State of
California requires that all proceedings in criminal cases
shall be set for trial and heard and determined at the
earliest possible time. To this end the Legislature finds
that the criminal courts are becoming increasingly
congested with resulting adverse consequences to the
welfare of the people and the defendant. It is therefore
recognized that the people and the defendant have
reciprocal rights and interests in a speedy trial or other
disposition, and to that end shall be the duty of all courts
and judicial officers and of all counsel, both the
prosecution and the defense, to " expedite such
proceedings to the greatest degree that is consistent with
the ends of justice. In accordance with .this policy,
criminal cases shall be given precedence over, and set for

' trial and heard without regard to the pendency of, any

civil matters or proceedings. = - i c L .

“To continue any hearing in & criminal proceeding,
including the trial, 3 written notice must be filed within
two court days of the hearing sought to be continued,

together with affidavits or,d.eclaratigns'detailing specific

‘facts showing that a continuance is necessary, amless the

0 3111 50 ‘10
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court for good cause entertains an oral motion for
cohtinuance, Continuances shall be granted only upon a
showing of good cause. Neither a stipulation between
counsel nor the convenience of the parties is in and of
itself a good cause. Provided, that upon a showing that
the attorney of record at the time of the defendant’s first
‘appearance in the superior court is a ‘Member -of the

© 6 AOT N & ara

‘session or that a legislative interim comimittee of which-

10 - the attorney is a'duly appointed member is meeting or is -

11 to meet within the next seven days, the defendant shall
12 be entitled to a reasonable continuance not to exceed 30
13. days. A continuarice shall be granted only for that period
14 of time shown -to be necessary by the -evidence
15 ‘considered at the hearing on the motion. Whenever any
16 continuance is granted, the facts proved which require
‘17 the continuance shall be entered upon the minutes of the
18 court or, in a justice court, upon the docket. Whenever it
19 shall appear that any court may be required, because of
20 - the condition of its calendar, to dismiss an action pursuant
21 -to Section 1382 of this code, the court must immediately
notify the chairman of the Judicial Council.
: SgZC. 19. Section 1103 of the Penal Code is amended to
read: . e e .
1103. Upon a trial for treason, the defendant cannot be
convicted unless upon the testimony of two witnesses to
‘the same overt act, or upon confession in open court; nor,
except as -provided in Sections 1903 and 1904, can
evidence be admitted of an overt act not expressly
charged in the indictment or information; nor can the
defendant be convicted unless one or more overt acts be
expressly alleged therein. =~ -~ sl
3S§1C. 90. Section 1105 of the Penal Code is amended to
read: ‘ =

*-1105. (a) Upon a trial for murder, the commission of the
“homicide by the defendant being proved,-the burden of
Pproving circumistances of mitigation, or that justify or
38 ‘‘excuse it, devolves upon him, unless the proof on the part
39 of the prosecution tends to ‘show -that the crime
40 “committed-only amounts to manslaughter,;or that the

BULRLR RS EERERERE
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‘defendant was justifiable or excusable.
- {h) Nothing in this section shall apply to or affect:any
- proceeding under Section 190.3 or 190.4. . .
‘read: ‘ o A -
~ 4500. Every person undergoing a life sentence in a state
‘prison of this state, who, with malice aforethought,
“commits an assault upon the person of another with a
‘deadly weapon or instrument, or by any means of force
likely to produce great bodily injury is punishable’ with
death or life imprisonment without possibility of parole.
The penalty shall be determined. pursuant .to the
provisions of Sections 190.3 and 190.4; however, in cases
_in which the person subjected to such assault does not die
within a year and a day after such assault as-a proximate
result thereof, the punishment shall be imprisonment in
the state prison for life without the possibility of parole
for nine years. - o S
. For the purpose of computing the days elapsed
between the commission of the assault and the death of
the person assaulted, the whole of the day on which the
assault was committed shall be counted as the first day.
~ Nothing in this section shall be construed to.prohibit
‘the application of this section when the assault was
‘committed ‘outside the walls of any prison if the person
committing the assault was undergoing a life sentence in
.a state prison at the time of the commission of the assault
-and wasnoton parole, - . . - .-
. _‘SEC& 22. Section 12310 of the Penal Code is amended
toread: - " ot oL T
~ 12310. (a) Every person who willfully and maliciously
explodes or ignites any -destructive device. -or any
‘explosive which causes the death of any person is guilty

"+ SEC. 21. Section 4500 of the Penal Code is smended to

. of a felony, and shal] be punished by imprisonment in the

state prison for life without the possibility of parole.

. by Every . ‘person - who willfully and maliciously

“explodes o1 ' ignites "any destructive ‘device “or any

explosive which cduses mayhem or great bodily mj\g to
“Bny person s guilty.of a felony, and shall ‘be punished by
fmprisonmeént in the state pnsen for life.

‘03111 75 10
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SEC. 23, If any word, phrase, clause, or sentence in any
section amended or added by this act, or any section or
provision of this act, or application thereof to any person

- or circumstance, is held invalid, such invalidity shall not

affect any other word, phrase, clause, or sentence in any

-section -amended or .added by this act, or any other

section, provisions or application of this act, which can be

-given effect without the invalid word, phrase, clause,

sentence, section, provision or application and to this end
the provisions of this act are declared to be severable. -
+. SEC. 24. If any word, phrase, clause, or sentence in any
section amended or added by this act, or any section or
provision of this act, or application thereof to any person
or circumstance,is held invalid, and as a result thereof, a
defenddnt who has been sentenced to death under the
provisions of this act will instead be sentenced to life
imprisonment, such life imprisonment shall be without
possibility of parole. The Legislature finds and declares

that those persons convicted of first degree murder and
' sentenced to death are deserving and subject to society's

ultimate condemnation and should, therefore, not be
eligible for parole which is reserved for erimes of lesser
tnagnitude. . o R

If any word, phrase, clause, or sentence in any section
amended or added by this act, or any section or provision
of this act, or application thereof to any person or
circumstance is held invalid, and as a result thereof, a
defendant who has been sentenced to life imprisonment
without the possibility of parole under the provisions of
this act will instead be’ sentenced to life imprisonment
with the possibility of parole. : '

SEC.- 25. If this bill and Assembly Bill 513 are both
chaptered, and both amend Section 1050 ‘of the Penal

- Gode, Section 18 of this act shall become operative only

if this bill is chaptered and becomes ‘operative before
Assembly Bill 513, and in such event Section 18 of this act
shall remain operative only vintil the operative date of

-Assembly Bill 513, o ,
. - SEC. 26. This act is an urgency statute necessary for the

immediate preservation of the public peace, health, or

0 3111 80 .30
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ASSEMBLY COMMITTEE ON CRIMINAL JUSTICE

SPECIAL HEARING

January 24, 1977
Room 2170
1330 P.Mo

State Capitol

CONSTITUTIONAL ISSUES RELATIVE TO THE DEATH PENALTY

CHAIRMAN KEN MADDY: The hearing today was called primarily
for this Committee to have a chance to listen to experts in the
area of constitutional law, and individuals who have been dealing
with the question of the death penalty in California, to discuss
. the issues that were raised by the United states Supreme Court
and State of California Supreme Court decisions of recent time
on the question of the death penalty.

I think we have'with us an outstanding group of experts
who will give us informétion.- It was the intent of the Chairman
and Members of the Committee to gain as much information as we
éan by listening to people to learn at least what we are dealing
with in california Qhen we deal with bills that are before us
on the guestion of the death penalty -- the reinstatement of the
death penalty.

T will introduce the experts that we have with us., Beginning
on my right, Mark E. Overland, Public Defender's Office of Los
Angeles County; Mr. Harry B. Sondheim, District Attorney's Office
of Los Angeles County; Mr. Paul Halvonik, the State Public Defender;
Mr. William James, Deputy Attorney General; and Anthony G. Amster-
dam, lLaw Professor, stanfo:d_University.

We have with us two individuals that are dealing with the

\oF



question of the death ﬁenalty at the trial level, two that are
dealing with it primarily at the appellate,level, and Professor
amsterdam who has been involved in cases before the United states
Supréme Court and the State Supreme Court on the questions of the
death penalty. |
Professor, since you hold‘tha£ rank, perhaps we could ask
you to begin by giving us, at least, a brief background on where
we have come since the Furman decision and since the Aﬁdersbn
decision in california, and since we attempted to enact a death
penalty in california in 1973 in the Célifornia Legislature.
PROFESSOR ANTHONY G. AMSTERDAM: Thank you, Mr. Chairman.

The history that brings us to the point at which we now are, in

the death penalty, briefly, is as follows. 1In 1972 the california

Supreme Court struck down the death penalt? statute then on the
books as a cruel and/or unusual punishmenf under the State Con-
stitution. As you all know the State Constitution was subse-
quently amended by Article I, Section 27, whose purpose was

to prevent invalidation of death penalty legislation under the
State Constitution. But, of course, it did not and could not
prevent thé jnvalidation of such legislation under the federal
‘Constitution, and it is important to note that the statute which
was then on the books allowed juries in capital cases to sentence
to life or death in their unfettered diécretion without guide-
lines or standards of any sort, and without appellate review.

It was subsequently held by the california Supreme Court to be
in violation of the federal Constitution, and that‘is a low
visibility holding because it essentially was done in footnotes.

The way it came about was after the Supreme Court of california

had invalidated the old death penalty under the california Consti-

-2-
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tution, the United States Supreme Court, 1972, decided the case

of Furman vs. Georgia.

That held, specifically, that-a statute which gave the jury
unfettered discretion without guidelines to sentence convicted
defendants:for life or death was a oruel and unusual punishment
under the federal Constitution.. The California Supreme Court had
to decide whether the enactment of the initiative measure which
ended California constitutional objections to the old ceath penalty
statute Obv1ated federal const1tut10na1 objections as well. And,
a series of cases held that it did not, that the old California
death penalty was bad under the Furman decision of the United
States Supreme Court.

Now, as we all know, in 1973 a new death. penal ty statute was
enacted. The new death penalty statute was challenged in the
courts. It essentially provided a mandatory death penalty for
enumerated offenses. On July 2nd and July 6th of 1976 the Supreme
Court of the United States decided six cases, Invalidating the
death penaltles of three states, North Carollna, Louisiana, and
Oklahoma, and holding constitutional the death penalties of three
states, Texas, Georgia and Florida, 'Holding essentially that a
death penalty statute is unconstitutional if it is either too
discretionary, in the sense that it allows too much leeway for
arbitrarinees and discrimination in death sentencing, or on the
other hand if it is maudatory. The result of those decisions
_leave a rather narrow channel within which death penalty legis-—
lation may be constitutional, and, of course, last December the
California‘Supreme Court applying those July 1976 decisions of
the United States Supreme Court invalidated this State's 1973

law.

129



The bottom line is this -~ in the opening,paragraph of the
Rockwell decision the Supreme Court of California very carefully
and expiicitly'put‘aside all questions as to cruel and unusual
punishment and broader issues of the validity of the death
penalty and limited its holdiﬁé to the application of the July
1976 United States Supreme Court decision.

This Committee is going to fape. if it wants to draft é
constitutional statute, both the problém of conforming the
statute to the standards set forth in the Juiy decision of the
United States Supreme Court and also problems that are preserved
or haﬁg over, if you will} that were not faced in Rockwell.

1 think, Mr. Chairman, it may be useful if I just sketch
the outer parameters rather than getting down to specifics and
then let matters go forward. |

The outer parameters are, I think, number one, any death
penalty legislation must have‘sufficient standards so that
juries in imposing the death penalty and courts in reviewing
its imposition can guard agéinst arbitrariness and discrimination
-~ whimsey, fréakish fortuity, chance, injustice of that sort in
the death sentencing process; An important thing to notice is
that the July 1976 decisions do not overrule the 1972 Furman
decision. - They reaffirm that a death sentencing procedure which
does not have standards and guidelines for juries and judges is
ﬁnconstifutional. Secondly, on the other hand, the statute may
not be mandatory. Now, what is therefore required are specific
sets of procedures, and also substantive definitions of the crime
that meet ‘federal constitutional standafds.

Several procedures are important and the Committee ought to

consider them. One, the United State Supreme Court has suggested
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strongly that a bifurcated sentencing procedure is indispensable.
At least as ppposed to an unitary pro;edure. The question of a
trifurcated procedure, such as-propbsed in some bills that have
been suggested, is one that, I.thini, ought to be on the agenda,
but rather than address specific issués, now, I simply want to
note it because it is very important, . A second procedural guestion
has to do with juries who sentence in capital cases. 1In upholdihg
the constitutionality of the death penalty in July of 1976 the
Supreme Couri of the United States noted that the reason why

the death penalty could not be called cruel and unusual at this
point in time is that discretionéry death sentencing procedures
allowed the evolution of community standards to, in effect, veto
capital punishment whenever it becomes unacceptable for particular
crimes,

One of the things that the court held was wrong with mandatory
death penalties was that juries could not vote their consciences
in individual cases and that the death penalty was not conformed
to community standards. The function of the jury, then, under
the July 1976 death penaiﬁy‘decisions is to reflect the conscience
of the community in death sentencing and that suggests a funda-
mental question és to whether the law of this State need not be
changed because iﬁ has tradit}onally allowed the exclusion from
juries of any person who has-consgientious scruples against the
application of the death penalty. It is argued, and I believe it
is correctly a;gued, that anj procedure which excludes persons
having conscientious sc¢ruples against the death penalty from
sitting in éapital cases B0 deprives the jury of its function
of reconciling the death pénalty with evolving standards of

decency in the community as to render a statute with such exclu-
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sions unconstitutional.

Now, there is legislative precedent, for example, in the
state of Maryland, which authorlzes persons to sit on cap1ta1
juries withoutvinquiring as to their consc;entious or religious
scruples against the death penalty.

My purpose is to be as helpful to the Committee as I can.
I have no set piece.

ASSEMBL&MAN\KNOX=  professor Amsterdam, several yéars ago,
it was either california's court orx somebody said that you may
not exclude such people'for cause. They can use 2 preemptive
challenge but not a challenge for cause.

AMSTERDAM: No, the decision you are thinking of, Mr. Knox,

is.the decision in Witherspoon vs. Illinois in which the Supreme

court in 1968 held that exclusion of jurors from capital trials

if they had only explored scruples against the death penalty,'

that is, if they slmple said, "Are you agalnst or opposed to

it?", was unconstitutional, put, that decision allows the exclu-

sion of jurors who said that their opposition to the death penalty

js strong enough that they would refuse to consider it in any case.
ASSEMBLYMAN KNOX: As 1ong as they say they can be fair on

the issue of guilt or xnnocence can they gerve on the jury in

this State -- can they under that déC1810n? |
AMSTERDAM: No, that is not in effect. There are two parts

to Witherspoon.

- ASSEMBLYMAN KNoX: I carried a bill in 1961 or 1963, I have
forgotten whlch, which would not allow the challenge for cause if
somebody had a consclentlous feeling about this matter.. I have
forgotten the wording of the pill now, maybe Mr. Halvonik can

recall it.
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PAUL HALVONIK: You were going to have separate juries, Jack,
for the bifufcation and the trial. But, what Professor Amsterdam
is addressing, is the question of whether you can totally "death"
qualify a jury at all.. The bill you are referring to, I think,
would have said that you couldn't "death" qualify a jury that was
going to reach the issue of guilt or innocence. And then after
they reached that issue then you have a different process in
thé second‘portion of the trial. |

ASSEMELYMAN KNOX: O.K. Ivlost that bill by one vote in
the Senate Committee, as I recall. It almost passed. It was
during Pat Brown's Administration; Pardon me for interrupting.

AMSTERDAM: The problem is simply not solved by consﬁitu—
tional deéisions at the moment. It mﬁst be dealt with legis-
latively. There is no question about that. It is a live and
real issue. |

ASSEMBLYMAN GOGGIN: Very briefly, if the death penalty
‘verdict is required to be unanimous, and you have one person on
there who is conscientiously opposed to the death penalty couldn't
it be argued that that iﬁ effect is an automatic veto of the
death penalty not_reflécting community standards?
| ' AMSTERDAM: Well, it depends entirely upon what you provide
in the event that the_jury'haﬂgs, whether you provide for a
,retrial repbrt on the jury. | |

' ASSEMBLYMAN GOGGIN: What would you suggest? What do you
think is fair if you are trying to arrive at a community standard?

AMSTERDAM: I have no hesitation, myself, in suggesting that
the veto pqwer-is perfectly appropriate. It seems to me that if
you cannot'get twelve people who will respond, in a particular

case, by saying a person's life ought to be extinguished, that
-7
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person's life ought not be extinguished. I see no problem,
whatsoever, ix‘x saying that a veto of that sort should be appro-
priate. ' :

CHAIRMAN MADDY: Mr. James or Mr. sondheim,. would you like
~ to speak on that issue? | | ”

HARRY B. SONDﬁEIM: Let me stért out by saying I don't intend
tb debate the propfiety of having a death penalty, but will start
.out, really, wiﬁh the issue of constitutionality and,leave‘it to
the Legislature to decide whether it is appropriate to havé this
penalty in califorﬁia. I tﬁink, as Professor Amsﬁerdam has indi-
cated, the United State. Supreme Ccourt has declared certain sta-
tutes from certain States to be constitutional which appears to me
to lead to the conclusion that at least as far as the federal
Constitution is concerned a death penalty statute is constitutional.
wWith regard to the State COnstitution; as Professor Amsterdam has
jindicated, that was left open in the‘#ockwell cace and again seems
to me that at least at this time we don't know'what the.cdnclusion
will be on that issue. Lawyers can debate that. I think we can
spend alot of time here. I would suégest, however, that those
arguments might be more appropriate'for the courts under what
might be called the separation_df powers. The issue for the
Legislature, among other thin§51 it Seemé to me, is whether it
is proper to have the death penalty and then it is up to the
courts later on to determine whether or not that is constitutional.
I am sure_Professor Amsterdam will be there in court on such

cases as well as other people.
| what i would like to spend'my time on today is in terms of
the drafting of a bill, what types of issues might be considered

and would be of concern to 2 prosecutor's office. Professor
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Amsterdam mentioned the possibility of a bifurcated trial or
trifurcated; and he indicated these are to be preferred over
unitarian trials. I think that is quite true under the Supreme
Court decisions. i would likg-to consider for a momenf the
different typés of bifurcated or perh&pé trifurcated trials that
one can have. |

In a bifurcated trial you cbuld'héve guilt and-special
circumstances énd I use special circumstances to indicate those
' persons whom,'ér'let us say, possibleféersbns upon whom'the
death penalty might be imposed. You could have the guilt and
special circumstances determined in one trial and then the
penalty in a separate trial. That is the way it was done in the
Texas statute that was under review by the United States Supreme
Court.

CHAIRMAN MADDY: Mr, Sbndheim, it seemed that in reading
Rockwell that the}e was a discussion about weighing mitigation,
aggravation, the sﬁecial circumstances versus the standards
that you establish, if any, in regard to mitigation. 'If you have
a trifurcated or bifurcated situation in which differing triers
of fact would have to deal with ﬁhose problems, how are they
going to weigh them?

SONDHEIM: To begin with I would be hopeful that it could
be resolveé by the same trier of fact, i.e., he would go from
‘oﬁe phase of the trial to the next phase using the same trier of
fact unless along the way somewhere you end up with an hung
jury in which case you have toiretry youf case in any event.

CHAIRMAN MADDY: Looking at our statutes that we had in
1973 which gave the possibility of having differing triers of

the fact -- do you feel that you would have to have the same
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trier of fact.to meet the standards of the Supreme Court?
SONDHEIM: No.
CHAIRMAN MADDY: When they talk about weighing thé two?
SONDHEIM: You don't need the same trier of fact because és
I view the different possibilities you start off first, for
example, with guilt. And, you can have as part of the guilt phase,
if that is the intent of the Legislature, special circumstances
determined. Later on you would then have a penalty trial and at
that penalty trial you would have the so-called aggravating and
mitigating circumstances. But that would be in a separate trial.
Now, you could have the penalty issue determined by the
same jury or if that jury hung up you could then go to another
jury or it may even be a court trial whatever the situation
happens to be. Does that answer -
ASSEMBLYMAN ALAN’SIEROTY. Professor Amsterdam said there
was a narrow channel which has to be met for the Supreme Court
test and that unfettered discretion of the jury would not be
constitutional. I think what the Chairman is asking is the same
question that I have. Haow can you estab}ish standards with regard
to character and mitigating circumstances? 1Is this not what the
Legislature is asked to do by these court decisions? If you are
talking abbut a third phase of this'trial are the juries going
to be able to decide without any stiﬂdards just on the basis of
their feelings about things -- having heard testimony as to
character and mitigating circumstances == are they going to be
able to dec;de one way or the other without any kind of standards?
Are we required to set up- -standards, and, if so, what kind of
standards are envisioned?

'SONDHEIM: It seems to me that you can go at this in two
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ways. Number one, you can'spell it out in terms of the aggravating
as well as -the mitigating circumstances. That is the way it was
done in the Florida statute and that is the way it is in the 2.0.I.
Model Penal Code. On the other hand you can have undefined
standards vis-a-vis the mitigating circumstances so long as you
permit the jury to gather evidence and hear evidence, I should

say, relatlng to the ¢rime and the defendant and that is the

way it was in the Georgia and Texas statutes,

In Texas‘they specified that certain types of mutders were
to be eligible for the death penalty and then they allowed the jury
to hear whatever evidence the prosecution and the defense happened
to present to the jury relating to the crime itself as well
as the background and cnaracter of the defendant. That is the
way it was in the Georgia statute. So, I think that is an
issue that the Legislature has to deal with. It can go either
way. As 1 view the United States Supreme Court decisions either
way is correct so 1ong as under whatever method is selected the.
Jury is able to understand and to get information relating to
the crime itself and the background and the character of the
defendant.

ASSEMBLYMAN SIEROTY: May I ask you, Professor Amstetdam,
the same question?

- AMSTERDAM: Yes. In responding to it, Mr. Sieroty, I would
also like to try to address the Chairman's question as well.

I think there is a very serious question about a trifurcated
procedure because what a trifurcated procedure does is to provide
that ~- first the jury finds aggravating circumstances. Then,
only if it finds aggravating circumstances is the defendant

eligible for the death penalty. Then, the next stage after that
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is to consider mitigating circumstances or as has been Suggested,‘
perhaps some additional aggravating circumstances and mitigating

circumstances. The problem is that by diffusing the focus from the

welghlng process in which all of the aggravating are weighed against

all of the mitigating. There is a very real questlon as to whether
you would meet the Supreme Court' s requzrement of welghlng. What
the United States Supreme Court gsaid in the Texas case was that
juries must be free to consider. -~ true their attention must be
focused and guided by standards but they must be free to consider
all of the reasons for and ali of the reasons against imposition
of the death penalty. fo take them in bites —- I think that
everybody oo this Committee knows that if you consider part of

an ASsue and then adjourn for a week and then consider the
factors on the other side you get a very different process of
weighing than if you put all of the factors into the hopper at
the same time. .

So, I think there is a very, very serious problem and
question with trifurcating the procedure. I think that that
therefore,‘for me, raises the question of what level of defini-
tion the Legislature should and can provide in the second stage
of a bifurcated procedure which is the one procedure that we
know that the Supreme Court of the United States will sustain.

T think this Legislature might very well follow the lead
of the Florida statute which the Supreme Court has blessed by
providing a limited 1ist of aggravating circumstances. These
but only these may be considered. With an open ended list of

‘mitigatlng circumstances which was the Florida pattern the :
Supreme Court of the qnited gtates seems to have told us that

that is the pattern which the Supreme court will adopt. In fact,
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it sustained the Texas statutes specifically because of the fact
that the Texas Supreme Court had read into its statute the power
to put any mitigating circumstance at all with the jury.

The important thing is that if you vary from the Florida and
Georgia models at all you ought to be aware that in the Gregg
case the Supreme Court of the United States made very clear and
I am guoting from Gregg that "each system for the admipistration
of the death pénalty'has to be judged on its own . . . procedure”.
And, if you vary at all from ahy of the ones that have been enacted
YOu are going to have constitutional problems. Therefore, if you
~don't use the Florida approach, exactly, you don't use the Georgia
approach, exactly, you have got to start from the ground and think
through the serious questioﬁ, "what procedures are necessary to
keep the arbitrariness involved in Furman from happening?”

Another one that certainly ought to be on this Committee's
agenda -- I don't think any of us have enumerated the moral -- I
am not sure of the time which to do that -- but the absence of
Supreme Court porportionality in a statute in my judgement, is
enough to make it unconstitutional. The United States Supreme
Court has remanded to the Arkansas Supreme Court two Arkansas
cases under a statute viftually exactly like Georgia's. The
only difference was that Arkansas does not have porportionality
revieﬁ in its Supreme Court and Georgia did. So we need not only
to talk aﬁout the definition of aggravating circumstances and
mitigating circumstances at the trial level, we have to provide
adequate procedures for review of the trial level decﬁsion in an
appellate court. This may be where some of your additional controls
and safeguards as the United States Supreme Court calls them come

into play;

-13-

(e



CHAIRMAN MADD&: Mr. Goggin has a question and then I would
like Mr. James and Mr Halvonik to talk about the proposal that
essentially has been introduced on behalf of the Attorney General
‘and others. It talks about a trifurcated situation. Perhaps you
can address yourself to the same.quesﬁion that has been raised
before. |

ASSEMBLYMAN GOGGIN: What is proportionality review?

AMSTERDAM: - Proportionality review is where an appellate
court>copsiders the facts and circumstances of a particular case
to determine whether the death pen_aity is excessive in that case
by comparing 1t with judgements rendered by juries in other cases
and saying, is this more or less aggravating than other cases.

Is this the kind of case in which juries generally do not give

the death penalty. It is distinguished from simple legal review
to decide whether there were errors in the sentencing process.
and, it is distinguished from an individualized excessiveness'
review where all the court does is looks at the facts of a
particular case and says, "Gee, this is a terrible harsh penalty
for this crime." Georgia and Florida Supreme Courts were required
py statute and as the United states Supreme Court say it, the
mexas Court did not only review penalties in each inaividual.

case to determine whether they'were excessive on facts but it
‘1ocked over the pool of cases to see whether the penélty was out
of line with penalties applied in similar cases. In other wbrds,
what do juries generally do in a felony murder where the defendant
is not the trigger man but the wheel man. If the appellate court

sees fifty "of these cases and only one defendant has been sentenced

to death then the court can say, sGee, that is an excessive penalty.”

And the United State Supreme Court has indicated that that is a key
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safeguard, I think, constitutionally indispensable to prevent
arbitrariness in sentencing. That is what proportionality review
is. To look to a number of cases and see whether the death penalty
in this case is out of proportion to what juries generally do.

WILLIAM JAMES: Thank you, Mr. Chairman. May I just talk

-about this prgpqrtionélity for a minute, I think you will £ind
by reviewing the three statutes that were upheéld in the United
States Supremé Court that only one of them_had a built in statu-
tory requirement tﬁat the State Supreme Court review the excessive-
ness or the iack of proportionality in the .judgement before the
court. Florida provided for an automatic appeal with a full
review by its appellate court and Texas, also, provided for an
automatic appeal. But, there was no statutory requirement that
the Supreme Court view for proportionality the sentence imposed
in any particular case. That may be one thing this Committee

ay want to consider, but I think you have before you at least
three statutes that differ in many respects which were all
upheld by:the United States Supreme Court. The two statutes that
were rejected and held unconstitutional were the two in which
there was a mandato;y death penalty imposed. The Supreme Court
in the Gregg case pointed out very carefully that a statute can
be drafted and they said carefully drafted -- which provides for
a bifurcated trial -- that will permit the sentencing authority
be it judge or jury and there is a difference in that one statute
required a jury determination, the Florida statute had the judge
as the sentencing'authority -- provides the sentencing authority
withvreleéant information reiating to the imposition of sentence
and gives standards on the use of that informatidn. That this

would require, of course, is the opportunity for the trier of fact
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and the senteﬁcing authority to consider mitigating circumstances
and aggravating circumstances and also the circumstances attending
the crime and the character and record of the defendant. That

is what is requlred ‘and must be. in a'conetitutaonal statute.

. Be51de that, as I pointed out, ‘there are marked differences in
these three statutes and the United States Supreme court was look-
ing to see if there was an opportunlty by any fashion to afford
the defendant an opportunity to present somethlng in mltigation
of the ultimate penalty. There was not in the North Carollna

case and there was not in the statute of Louisiana. But, there
was, at least that is what the United States Supreme court had
found from the interpretation of the Texas statute. The Texas
statute didn't mention any 1ist of aggravating circumstances oOr
mitigating circumstances. They prov1ded that if the defendant is
found guilty of the capital offense of murder the jury would be
required to answer and the state would be required to prove beyond

a reasonable doubt the afflrmatlve answer to three questions. And,

among these questions was one as to the probability that. the defen-

dant would commit acts of criminal violedce that would constitute
him a continuing threat to society. The Texas statute had been
interpreted by the;r court upon crxminal appeals_as permitting the
introductlon of evidence relating to mitigating and aggravating
factors and the United States Supreme Court said that this statute
as lnterpreted permitted the consideration by the sentencing
authorlty, in Texas the jury. of these factors. And, the
sentences i@@osed in the Texas case and the statute in Texas
was found constitutional}

Now, on trifurcation, if that is what we are referring to,

T think, that that wculd conform with the procedure 1aid down by
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the United States Supreme Court as constitutional taking into
consideration the variations in the three statutes that were
before the court and that were fsund constitutional. In Califor-
nia there will be proposed I understand"a finding by a jury of
the defendant's guilt of murder -- capifal crime, But, that would
not in itself suffice for the imposiﬁion of any capital sentence.
It would'require first a.refining. a narrowing, of the capital
'offense, a narrowing of the types of murder,'first degree murder,
That would caliifdr the actual sentencihg authority to determine
yhether there would be life or death as a punishment. and, after
a finding beyond a reasonablé ddubt and the existence of one of
these special circumstaﬁées, at that point the jury would then
be permitted to consider the mitigating factors that might be
set forth which would be permitted to be introduced and which
would permit the jury to consider the background and record of
the defendant. | |

CHAIRMAN MADDY: Would that be separated into two different
hearings? and, if the possibility arose that you Qould have a
separate trier of fact in those latter fwo_hearings would that
be able to work under the constitutional dictates? I don't see
how one jury could defermihe special circumstances and consider
all of the evidence and after a finding that there are special
circumstances, then turn over to some other group to consider
mitigation. How dd you weigh without reintroducing all of the
evidence, again? That is my problem.

JAMES: I think the procedure would contemplate one jury and
actually oge proceeding divided into the things that we have
ﬁentioned. ‘In the event that there would be an hung ﬁnry on one

of the findings which would require their unanimously agreeing
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and being proved*heyond a reascnable doubt then you would have to
have another jury, probably have to hear the evidence over again.
That is the gtatute that existed before Rockwell, that was the
statute as it existed 190.1 before the Anderson decision.

CHAIRMAN MADDY: Do you feel that if there is an hung jufy
that another jury can be'called to de;ide,the same question that
was asked the fifst jufy? Inlsqme of the statutes, as we read
them, that were before the Supreme COﬁ:t, a hung jury would
result in something other than the déath penalty. - I think there
are some of the statutesfthatvsay if a jury is hung that the
penalty will be something lesé than death.

| JAMﬁs: That is my understanding. But, I think --

CHAIRMAN MADDY: Do you think in Califofnia we could have
the hung jury concept retained?

JAMES: That is my opinion. I-doﬁ't know about Mr. Sondheim.
' Mr. Sondheim do you want to add anything to that?

SONDHEIM: - I just want to clar;fy something on terminology.
We speak of bifurcated and trifurcated == but I think we ought
to really talk in terms of the essence of these hearings. Let
me just start out by saying as T understand the Texas law, it
started out with one hearing at which you determined guilt and then
went beyond gullt to determlne if there were certain circumstances
present which, so to speak, quallfied that person for the death
Penalty. Now, and then it went on to a geﬁalty where you really
.debatéd if you want to put it'thaf way by means of argument and
eQidencé what the proper penalty should be for that person.

ASSEMBLYMAN GOGGIN: I really don't understand why -- are
we required to have a bifurcated or tr;furcated pProceeding or

can we just keep it all -- really I mean one jury? Do we have
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to have two different or three different juries? If so, why?
JAMES: BAs I read the Greqg opinion they did not put the
bifurcated hearing as a constitutional mandate because that

would have required probably overruling Crampton vs.'ohio in

which they held-that-there was‘no-cqnstitutional requirement
that the jury that determined the guilt as well as the penalty
should hearfthe‘proceédings separately. I think that actually
there could'ﬁe,a situation where they would provide for a .
unitary hearing. The dahger would be that there would be pre-
sented at the guilt phase, evidence that would be irrelevant to
the question of innocence or gﬁilt. And, evidence that would in
many incidences be prejudicial to the defendant. That would
create a -- |
| ASSEMBLYMAN GOGGIN: So; Mr. James, you are saying that in

your opinion, at least, it is not required by the cases to have
two separate or more juries? But, the same jury could decide
both the guilt or innocence in the penélty?

JAMES: At theisame phaSe. that's what you mean.

CHAIRMAN MADDY: Mr. Overland. |

MARK E. OVERLAND: I would like to add one thing that hasﬁ‘t
been mentioned here. Mr. Chairman, I think ybu perhaps are opera-
ting under a mis¢dncgption.as~to what the United States Supreme
Court requires, You talk'about weighing aggravating versus
mitigating circumstances and that is certainly not required.

CHAIRMAN MADDY: I was looking at Rockwell in which they
guote at one;fqint the Floriﬂﬁ statute which says the trial judge
in Florida is directed to weigh eight aggravating factofs against
seven mitigating factors. Then later on in the same decision they

talk about a weighing process. What I want to know is whether or
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not we do have someplace in our statute for that weighing process to

take place? I am concerned about a possible:trifurcated‘situation
in thch the same trier of fact would not have the ability to
weigh. Maybe you can straighten me out.

OVERLAND: Let me, briefly, talk about the background of
that weighihg. As you know,befére th§ Anderson decision in
California, the salient feature of the death penalty statute
was that the State was neutral. There was no preference for
the death ﬁenaity over a penalty for life imprisonment. ‘In other
words the jury, no matter what the:crime was, no matter what
evidence the prosecutor put forth, could in its discretion
decide tG give the life sentence. Because of the Furman de-
cision the special circumstances statute was enacted which in
effect gave the backing of the State to a verdict of death if
certain special circumstances were found. But, I think it is
very clear, and the United States Supreme Court made it very

clear in Greqq vs. Georgia, that even though there is a finding

of special circumstances it is constitutional for the jury,
even though it has found that special circumstances exist, to
decline to impose the death penalty.

So, if }ou are talking aboﬁt eﬁacting a statute which gces
into ﬁeighing aggravating versus mitigating factors you are in
effect leaping back into the eighteenth century and going into
a statute which is even harsher than the statute that we had

here in California. Aand, it is clear in Greqg vs. Georgia the

Supreme Court says, and I am quqting now, “Nothing in any of our
cases suggests that the decision to afford an individual defen-
dant mercy violates the Constitution." So, as a matter of

policy, the State could choose that even though special circum~
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stances were sufficiently present to enable the jury to find
such a2 verdict the death'pénalty stili may not be imposed., In
other words there is a type of discretion which is given to the
jury which I suppose is part of the humanizing of the trial and
letting the jurors decide to grant an individual defendant mercy
in an appropriate case which has a sanction of the United States
supreme Court. SO‘tﬁere is really nb need to get into the
weighing. i think you run into a real can of worms when you

are talking about weighiné because when YOd get right down to it,
you try to weigh the age of the defendant, which is a mitigating
factor accdrding.to many of the statutes, against‘the crime, and
there is no possible way of actually weighing. And, I think
whaﬁ you get down to is a gut level decision by the jury anyway.
So, I think it is very important to know that death penalty need

not be imposed even though specific aggravating circumstances are

present. The aggravating circumstances are merely a prerequisite.

In other words, if there are no aggravating circumstances the
death penalty canhot be imposed. But the.converse is not
necessarily true. So, I think that is a very important point.
I think with respect to the trifurcated trail that also
in effect creates a psychologigal presumption fowards the death
penalty:. I think as anybody knows who has ever tried a death
penalty_caée -- as far as the guilt or ihnocence stage is -
concerned, fou start out with the presumption of innocence and
you have a'defendantlsitting beside you who is presumed to be
innocent, Once you lose that, that is one strike. Then you
go into thé:penalty phase. In the penalty phase the defendant
does not have the presumption of innocence. There is a comple-

tely different mood. Anybody who has ever sat through defending
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an individual in a case like that can sense that it is completely
dlfferent than the first stage of the trial.

If you are talking about a third stage, a trifurcated
procedure, what you in effect are saying is now you have a
defendant that has two strikes on him. At the end the defense
attorney is able to argue -- well, remember #nen I talked to
-you first when I talked to you about guilt or innocence -~
well, you can forget about that. ~ You have already ruled against
me on that; When I talk to you about special ‘circumstances, well,
you have already ruled agalnst me on that, Now, I want to talk
to you about mitigatrng circumstances. In fact you have pretty
‘well demolished any type of credibility that that individual
attorney has on behalf of that defendant. So, I think the more
'stages you have operate to the detriment of the defendant. and
again going back to the orlginal death penalty statute that we
had before the Anderson decision it certainly takes away any
humanizing influence which a lawyer can have on the jury, that
is to let them even in a case where there are aggravating cir-
cumstances to let them still decide not to impose the death
Penalty. Which is constitutionally permissible. So, I think
when you are talking about bifurcated or trifurcated Procedures
you should be well aware of what you are doing in choos;ng one
of the others. .

AMSTERDAM: I juet-have two technical points. Because I
disagree with Mr, James on his description of what the United
States Supreme Court has held. oOne in response to Mr. Goggin's
question,

I agree that the Supreme Court of the United States did not

say that a bifurcated trial was constitutionally required., But,
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what it dig say was, and I anm referring to 96 Supreme Court

Reporter at page 2933, that a bifurcated trial -- well, first,

and then over on Page 2934, "When a human life ig at stake and
when the jury muét have information'prejudicial to the question
of guilt but relevant toithe question of Penalty in order to
impose a rational sentence a bifurdéted system is more likely
to assure elimination of the constitutiocnal deficiencies identi-
fied in Furman." ’

Now, if you look at the discussion of bifurcateg trials in
this opinion you will notice that the Supreme Court walks around

its earlier Crampton and McGautha decision without even citing

~it, as though it were a2 hot potato. Frankly, as an opponent
of the death Penalty who will, and-I will be candid with you,

I will challenge anything that emerges in this Legislature. I
will tell you that-I will be delighted to have you pass a
unitary trial procedure, 1 think the Supreme Court of the .
Unitéd States would knock it out. I admit that it hasn't saig
80 and if you want to be sucked into that vacuum, be my guest,
But, thelcourt Pretty much laid it on the line that it doesn't
like a unitary Procedure and I agree that I'm not sure a tri-
furcated procedure is good either. 1 think bifurcated ig
probably where you end up. Now on appellate review I also
disagreg with Mr. James., If You look at -- andg again I would
like to refer You to the specific pages of the Supreme Court
decision. If you look at Proffitt v, Fiorida, 96 Supreme Court
Reporter, page 2966.' The United States Supreme Cogrt describes

the Florida procedure. 1t says, “The Supreme Court of Florida
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1ike its Gecrgia counterpart considers its function to be in
reviewing death sentences to guarantee that the aggravating and
mitigating ciréﬁmstances present in one case will reach a similar
result to that reached:ﬁnder similar circumstances in another
case.” And, then if you look ht page 2969 of 96 Supreme Court
Reporter you will see that the ‘Florida pioceduie is described

as follows. "Finally, the Florida statute has a provision |
designed to assure -—- that is appellate review - that the death
penalty will not be iﬁposed on a capriciously seiected group of
convicted defendants. The Florida Supreme Court reviews each
death sentence to insure'that‘simiiar regults are reached in
similar cases." So, Mr. James, I believe, is not correct. He
is correct in saying that the Georgia statute was the only one
that required the court to engage in this kind of review but the
implication that it was the only procedure ofvthe three that had
that kind of review is wrong. The Florida Supreme Court by
judicial construction héd it as well.

Now, in Texas we are much less clear as to what the form
of review in the Texas statute was. However, I know that the
Supreme Court of the United States in desgribing the Texas
statute said that the Texas statute provided prompt judieial
review of the sentencing decision. In accord with statewide --
the sentencing decision -- notlsimple'thé review of the gquilt
determinatidn -- in accord with statewide jurisdiction as a
means to promote the even handed, rational and consistent .
imposition of death sentences under law. Which again implies
a review for proportionality. Again, I think it would be a
serious misFake to suspect that you will get a constitutional

statute that does not provide for a review by the'California
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Supreme Court of the proportionality of death sentences imposed
in individual cases. Every procedure that the United States
Supreme Court has sustained has had it and in Arkanasas we didn't
have it -- the Supreme Court of the United States has sent that
case back for reconsideration by the Arkénsas.Supreme Court
which had applied Gregg to sustain its statute. .
CHAIRMAN MADDY: Mr. Halvonik, how about your thoughts.
PAUL HALVONIK: I think Mr. James answered his own remarks
remarkably becﬁuse it made it seem so comprehensible, and then I
notice some confusion on the chmittée and then we gét into
specifics and it doesn't seem all that comprehensible. And, it
really isn't. I'm not able to predict very well where that
U. S. Supreme Court is geing. Professor Amsterdam said they
stepped around the McGautha decision. Well, in McGautha they
held that the Constituion requires standards or guidelines in
ofder to impose a death penalty. And, in these decisions, in
a footnote, they said they are ﬁot really 6verruling that
because that was a fourteenth amendment standard's decision
and this is an eighth amendment_stAndard's decision. It is
a good thing that in their rationalization after the fact
that it didn't really kill Mr. McGautha.
But, that.is just abbutlwhere the'U. S. Supreme Court is,
I wouldn't iénore anything in these decisions that they say
they 1ike.. They don't seem to be saying that just casually,
and each member of that court's confusion about what is
: important ought to be important to you. You might, with your
staff, and as you are reviewing these bills as they come back,
look at Mr. Justice White's decision. Because, Justice White as

I read him makes it clear that he is not saying any of these
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statutes are necessarily constitutional even though he is upholding
them. He is sééing that in the past the wéy discretion worked it
worked in a way. that was totally at odds with the Constitution.
and that discretion worked to kill certain kinds of people and
let other kinds of péople.off. And, they permitted juries to
use standards that were not articulated, but were coﬁstitutiSnally
impérmissible, resulting in a lot of blacks getting killéd,‘poor
people -- that sort of_thing.'.The Qéalthy pgople who would lie
in wait to kill'theif wife or might torture their wife to death
they weren't getting the death penalty. Something was wrong.
one did have the impression then that mandatory death sentences
were all there were. Now, the U. S. Supreme Cogrt said no to
that and some sort of discretion comes back in. But, White in
his opinions says well I haven'ﬁ seen how this kind of discretion
works yet. You know he is éoing to wait to see where the sun
comes up. That is what he is telling you. If you provide a
systém in which as I suspect you cannot help but provide, one
where the sun is going to come up again, Mr. Justice White has
told you he is going to reverse his role. If you are trying to
‘fashion a statute consistent with those rather confusing decisions
of last July, I think it, well,_indiscreet, to ignore any factor
that any Justice of that Supreﬁe Court said influenced his f£inal
judgement 4—.that the étaﬁute was indeed constitutional.

JAMES: I certainly don't want tolleave the impression that
I am asking you.to accépt Professor Amsterdam's invitation to
adopt a unitary trial -- a single trial. I merely pointed out
that the Un%ted States Supreme court did not say that a bifurcated
trial was constitutionally required. It did refer to the three

statutes that were before them provided for it. It pointed out
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that this was the preferable method. It also pointed out that
the American Law Institute under thier Model Penal Code has
suggested this as the best procedure. &and, I think that a
procedure whigh would provide for three phases would also be
constitutional. ‘

I certainly want to stress the fact that there is only one
statute here that required -- the statute itself -- that the
appelléte court hold a proportionality ‘hearing on review.

There were two statutes that did not provide for it and in effect
the appellate court, the Supreme Court of Florida and the Court
of Criminal Appeals did review for the proportionality on the
appeal. I think that is something we can consider,

SONDHEIM: To get back to what I was trying to nail down
before, namely, instead of using words Uhitary, bifurcated,
trifurcated, I think we ought to consider what they really mean.
As far as unitary trail is concerned, while I agree that it
was left open I would certainly concur in Professor Amsterdam's
view that you afe.just begging for constitutional problems if
you buy that. it is possible, but frankly you create more
problems that in my opinion it is worth, because when you get
down to what it is worth just consider what you are doing. You
have one trial, you are teliing a jury now, find out whether this
man is gﬁilty; find out whether there are aggravating circum-
stances and then end up trying to decide penalty. You are opening
the'door, it seems to me, for all sorts of compromise instead
of trying to get a verdict on what eaéh of the issues in the case

ought to be. And, then when they are all done, and now they have
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decided, for example, after agonizing over it, imposed
the death penalty. now you tell them, now you are going to
decide whether this man is insane because you still have to

take care of the insanity issue. It jJust wouldn't make any :
sense to go that.way.l So, 1et§ get down to what I think |
perhaps are the two choices in this area —- the bifurcated éhd
trifurcated. I don't like to usé"fﬁbse:tsunm‘becaﬁse we have

to understand what is meant by them. As I view the quote.
"bifurcated trial® as distinguished from the trifurcated trial,
the trifurcated-ﬂonld be most éloéest”to Texas because what
happened there was this, and I would like to -quote the Supreme
Court because I think it is important to understand what it
means when you have a bifurcated trial. what youﬁa;éfdoing in
essence is you are saying, now look, you are guilty or innocent,
Then yoﬁ‘go ahead and all of these people who are.guilty of
murder are how possible persons who will be subjected, perhaps,
to a penalty trail. But, that is mot the way it was in Tekas
and this is what the Supreme Court said about the Texas'system.
Because in Texas you went aheadifirst and you considered the
guiiﬁ together with whether this person had committedla type

‘of murder which qualified for the special circumstances of
Texas. In_other words, it-nafrowed the number of people who .
would be subjected to the pepélfy trial and this is what the
U..S. Supremé Court said abouf tha;. So far as consideration
of aggravating circumstances is concerned therefore one principle
difference between Texas and.the othgr two states is that the
death penalty is an available sentencing option even potentially
for a smaller class of murdereré in Texas. That is the net
result of the trifurcated trial., You are reducing the number
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of people who have to go through the penalty phase of. the case.,
That is one consideration that .I think you should have. Another
cbnsiderétion is by mixing up a gumber of these isSuES you are
in effect opening ﬁp the door to compromises on all sorts of
things and it seems to me in our system we ought to have juries
deéide yeé Qf no on some of these issues up to the point of
penalty. At the time of the penalty I agree with Mr. Overland
and that is when you get to this issue of how the penalty should
be determined it is difficult at least for me to conceptualize
the weighing process that is apparently envisioned both in the
Florida statute and in the Model Penal Code. I would suggest
one might look at the Georgia statute which -- for that part of
the trial -- which'in essenée says here is the evidence to the
jury and tells the jury then to pick the particular penalty and
does not say anything about weighing one againt the other because
I really -~ whenever I think of weighing I think of a scale and
like Mr. Overland I have diffiCuity putting age on the one side
and whether it be old or young for that matter -~ another factor
such as the elements of the crime,vthe background of the defendant.
CHAIRMAN MADDY: Do you think it is necessary in a statute
then‘to specify the factors of mitigation that a jury must consider?
_SONDHEIM: No. |
CHAIRMAN MADDY: Or can we just be very broad?
SONDHEIM: I am saying that as one alternative is to specify.
That is the way Florida went, and that is the way the Model Penal
Code goes, Another possibility is to do what they did in Georgia
and Texas and that is to permit the jury to hear all of the cir-
cumstancqs relevent to to penalty and in essence as I think
Professor Amsterdam pointed out ﬁbout Texas, just open it up, let
the jury hear the evidence presented and then let the jury choose
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without specifying in the statute, these are the only items you
can consider. -

CHAIRMAN MADDY: In other words you think we probably would
be more susceptibie to challenge if we try to specify certain
factors or if we gaid not limited to, but consider the following,
or however you want to-word‘it? |

SONDHEIM: Both are options are available to you. I think
it is a matter of pplicy. 1 personally know how I would choose,
but you know that is your decision not mine. I can just tell you
. ag a lawyer either system is defensible and as I understand it
has been upheld by>the United States Supreme Court.

CHAIRMAN MADDY: wWould others agree? professor Amsterdam
and then Assemblyman Knox.

AMSTERDAM: I disagree that either has been upheld by the
Supreme Court. I believe that it is true that you are free to
either define mitigating circumstances or to leave them unde-
fined. Provided that you have a broad enough rostrum. That is
you couldn't have ﬁimply one mitigating circumstance —- the
defendant is eighteen years or under. It is pretty clear that
wouldn't pass. put, you are free if you have a broad
enough range to define or 1eave'them undefined. I do not agree
that you are free to leave aggravatlng circumstances undefined.
The Supreme Court has not sustained any statute in which aggra—
vating circumstances Qere left undefined.
| I think that the approach which defines exclusively and
exhaustively your aggravating circumstances and then gives a
1ist of mitigating circumstances which however is open ended,
these and anything else is most likely to withstand constitutional
challerige. That would be my agsessment.
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CHATRMAN MADDY: You tend to agree with Mr. Overland then
that if a jury wants to grant mercy they can do so for almost
any reason?

AMSTERDAM: I would guite agree with everyone else as to
the ultimate result that will.happeﬁ. The jury does sit down
and puts this all in a pool. What.I really think you are
doing is designing a statute for coﬁstitutionality more than for
effect. The jury is going to do that under any of these pro-

cedures. But I'think it is more likely to be constitutional --

HAIRMAN MADDY: That may be what we do anyway.

ASSEMBLYMAN KNOX: I am intrigued with a trial particularly
with the open ended list. Because you could get the character of
the victim in the evidence, there is no question about that, as
well as the character of the accused. You would have ability to
ask almost any question on almost any subject and get all of this
before the jury in one grand, 'fantasma gloria' of serialized
troubles of everybody and then the jury would come up with a
simple form of country justice and allow them to live or die or
go free or whatever., Is that what is being proposed?

CHAIRMAN MADDY: We were asking the guestion, Mr. Knox,
whether or not it was necessary in terms of drafting a statute
whethex or not we should specify certain mitlgatlon factors.

ASSEMBLYMAN KNOX: I understand that, but as I understand
the answef to that qﬁéstion; that it is being suggested that
we either not specify and simple say evidence of mitigation
w1th and/or aggravatzon wh;ch leaves it totally open ended or
we are saying, as Professor Amsterdam suggests, that for
- the guidancevof-the jury and the court instructions we give a
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1ist of whatever we can think of, but then make it open, just
not limitod to those items and you can go into anything else
if you can convince the judge that on some basis -- |

CHAIRMAN MADbY: You can correct me if he is wrong, but
I think the Pfofessor is saying that the aggravation must be
specific, and not open ended. Tho mitigation can be specific
but it also must be open ended at some point. Am I correct,
Professof? ) |

AMSTERDAM: That is correct.

ASSEMBLYMAN GOGGIN: And, this takes place after a decision
as to guilt or innocense?

ASSEMBLYMAN KNOX: Not necessarily as I understand it. It
could be both'ﬁays. vYou could just throw the whole thing, the
whole case in front of a jury. Characters of the people involved
you know whether or not the defendant had a mother and all of that
sort of thin§ and then all of the evidence of the alleged crime
and then the jury kind of goes‘into a room and figures out what
the right thing to do is. That is as I understand what the
proposal is.

CHAIRMAN MADDY: Mr. James, please respond to Mr. Knox.

JAMES: Well, I'm not responding to Mr. Knox, Mr. Chairman,
I am sort of responding to Professor Amsterdam. I think if you
examine the Texas statute you will find that Texas didn't provide
for any'enumerated.aggravafing or mitigating circumstances. Texas
in effect limited the categories of first degree murder for which
the death penalty could be imposed and named five specific capital
murder types. And, when the defendant was found guilty of that
then you had the second hearing at which the jury had to answer
affirmatively these three questions and at that time the Texas
.court had interpreted at least one of the questions to permit the
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introduction of any mitigating factors, any character and background
of the defendant that might be relevant to the sentencing authority
and the Unired States Supreme Court upheld that statute.

AMSTERDAM: Technically, I believe that wrong. Again, the
question to which Mr. James refers isn't in the aggravating cir-
cumstance. | The Texas procedure, I think,has been accurately
descrlbea,as one in whlch the jury first decided both guilt and
the aggravating circumstance within one of the categories, so-
‘called capital murder. I think that is right, that is done at
one stage. The second stage which is tantamount to a finding og
aggravating and mitigating circumstances is that the Texas jury
had to answer three questions. Number one, was the act to kill
known to the defendant or reasonably should have been known to
result in death. Number two, was the defendant in effect a likely
recidivist in the demehsiqn of violence, that is, was he a continu-
iné danger te'the community, and number three, was there provoca-
tion. Now that is the aggra&ating circumstance procedure. Yes,
or not to that, is eggravetihé circumstance. Now, in interpreting
those, the Texas court also read in mitigating circumstances, by
saying that, well relevant to those considerations, are the defendant's
good record, and that sort of thing, but I quife disagree that the
court has ever aﬁstained a statute which did not identify aggrava-
 ting circumstances. So, as te say that out of the total pool of
those eligible for the death penalty specific factual findings
have to be made, that the person -- within that class is some-
body special -- a person is bad, but special, that the case is
especially aggravated before the death penalty can be apélied.

That existed in every procedure the United States Supreme Court
has sustained, Every one,

HALVONIK: I agree with what Professor Amsterdam has said but
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I also agree that on the mitigation side that is not much of a
guideline you get out of Texas. But, I emphasize again that
the court seems to be saying let's see how this works, and I
don't think that you could assume, that you could adopt a
statute necessérily like Texas and get it sustained by the
U. S. Supreme Court.- |

In all of thi;lone has the impression that there was a.
lot of log rolling going on and they are not consistent gpiﬁions.
fhey seem to say that they like bifﬁrcated‘trials. they like

a reviewing court to be able to compare the cases proporticnately,

that there has to be an oprortunity for the introduction into
evidence of mitigating circumstances, there must be some room for
discretion and if discretion should once again show that the poor
and those in minority groups are discriminated against they are
going to knock it down again. It i§ very hard to tell you pre-—
cisely what they did, but it is my hope that you are not going
pass a statute at all, but if you ignore any of the factors in
any of those decisions that they like you are taking a big Ehance.
| SONDHEIM: To answer yourfquestion, Mr. Knox, while I can't
tell you what the law may be the Supreme Court does envision,
it seems to me, the sort of circumstance that you have indicated.
In the Texas case they have a footnoté_in which they say, "This
might be construed to allow the jury to consider circumstances
which though not sufficient as a defense to the crime itself
might nevertheless have enough mitigating force to avoid the
death penalty -- a claim for examble, that a woman whd hired an
assassin to kill her husband was driven to it by his continued
cruelty to her." We cannot, hcwevef, construe that the stuaﬁute,
that powerfis reserved for the Texas courts. It seems to me
that the United State Supreme Court had envisioned the possibility
-34~
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for Texas to have this sort of broad open ended system that you
“had, I thiﬁk, alluded to in‘yout question.

ASSEMBLYMAN KNOX: I was sort of intrigued by Mr., Halvonik's
thought that i thought he was expressipg to us that what is con-
stitutional in Texas may not,bg conétiﬁutidnal'in California. I
remember from law school that Texas has the longest cooling off
period for manslaughter as I recall of any state in the union.
That is, youican shoot sémeboay Qithlfour Colt 45 in the
burst of paésion, but the provocatian‘may have occured two days
earlier or something and you juét hadﬁ't cooled off yet, If
you shoot the meanest man in town in Texas I guess that can be
used as mitigation.. Now, ﬁaybe we should adopt that for California
" law, toa. I don't know, But, I think if you gei into character
of the victim then wé just finished the Robbins Rape Evidence Act,
as I recall several years ago, which makes it very clear you
can't go into the character of the viectim in rape, but you can
for murder. That is kind of interesting. I don't know. The
‘"cycle of the law intrigues me.

CHAIRMAN MADDY: That is why you are a Member of this
Committee., .That intergét that you have in this whole subject.

HALVONIK: I just want to respond to the quote Mr. Sondheim
put forth. What he quoted Iéd me to the opposite notion that
they are Qaitiﬁg tb see how Texas glosses it. What Texas is
going to say -- is good mitigatiopvor bad. wa.those courts
construe that statute. I don't think that you can magically
say, here we are going to take these words and put them in and
they are going to work. They seem £o be leaving a lot of room
to see how those courts in those states develop their standards..
I don't see how you can predict it, but one thing I think that
you can predict is thétfyou just can't leave it toé open ended.
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AMSTERDAM: I would like to underline Mr. Halvonik's point,
with several observations. Number one, the decisions in the
United States Supreme court in-Greqq and p:ogfitt say Qery
plainly we sustain these stétutes on their facé. We can't
say that on their faéé they are unconétitutional. The court
“went out of its way to do tha;,reserﬁing, I think, the question
whéthér if when they were applied théy~were not applied fairly
and even-handedly and where the pattern built up of arbitrary
enforcement the cqu;t'was leaving it open in the.future.

The second point I want to make is that the c9urt - ‘although in
a strange manner —- reaffirmed this lately,
you may have reaé about it in the newspapers in front of the

United States Supreme Court the case gardner vs.

Florida, several months;ago, in which Mr. Justicé Stewart was
widely reported as having said from the bench, and he did indeed,
wwell, look, whéh we sustained'this étatute we thought that this
was an open, fair process. Now we get a case up here in which
the defendant appears to have been éentenced to death on the
basis of an undisclosed presentencing report. If we are going
to get that kind of thing we may Jjust chahge our votes and have
to knock that statute down.' What he was saying, I think, was
reinforcing Mf. Halvonik's point, that it is one thing to qet
a statute which will pass muster on its face.

1t is another thing to get a statute which will stay
constitutional in its application. 1 think this Committee both
wahts a statute which will be fairly even-handedly and non-
arbitratily administered because the contrary is'bad. Discrimina-
tion is badr whether it is constitutional or not it is bad.
And this cdﬁmittee'ought not countenance. Besides that if you

have a statute that doesn't have.adequaté-safeguards you run the
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risk of even though it is sustained on its face it is going to
be knocked out as-applied. So, I agree with Mr., Halvonik that all
of the safeqguards you can built in, ]udlcial review by the trial
judge after the jury sentencing of the jury sentencing decision.
Appellate review -- I would strongly urge the procedure that the
Georgia statu£e used which was to have reports filed in every case.
And, I would;have reports filed not in cases in which the death
sentence was imposed, but in case it was papered as a capital
case. A report filed on the facts and circumstances of that case
to QF kept in a safe or repository with a judicial conference or
eventually filed with the Supreme Court of California so that
comparison review_ﬁy the Califdrnia'Supreme Courf wouid be
possible. You do all of those things, you will not only make a
statute more fair in its administration, but in the long run
increase the chances it will be held constitutional. I am not
suggesting for one moment that you have to have such a reporting
requiremént in order to pass muster on its face. I would bet
Mr. James will quickiy say that only one of the three states has
such a reguirement, and I agree, only one did, but I am going to
say, also, that the only thing that was done in those three cases
was to sustain these statutes on their faces. And, if six months
or ten months or two years or three years later a pattern of
discriminatory enforcement emerges the Supreme Court has clearly
left it open, as Mr. Halvonik s#ys. to strike those statutes down.
If you want a constitutional statute I would suggest that the »
Commlttee better be very careful about procedures that will prevent
arbitrariness in fact and and/;rocedures one, judicial review at
both levels, trial and appellate 1eve1, reporting requirements
and that sort of thing are vital if you want to not only get a
‘constitutional statute but keep it constitutional.

-37=-



GOGGIN: I would like the witnesses to respond on
the issue of arbitrariness, cepriciousness and discrimination
against indigent defendants that if we required
in the death penalﬁy bill certain‘standarda for representation
of indigents in capital cases whether that would substantially
help in deallng Wlth the constitutionality questlon in those
areas, Specifically, for example, requiring that you have an
attorney with five years criminal experience. that adequate
investigative procedures and people for the defense be supplied
to the defendant, and so on. Does that type of standard for
representation being in the,statute.help againetfthe challenge
of unconstitutienality?

HALVONIK: I think it is possible that it woula affect the
result. I certainly think -- I don't think it is probably the
province of the Legislature to say somebody has to have so
many years of experience or not. I have certainly seen lawyers
with a lot of experience I wouldn't want handling my life before
a jury and some with a lot less who I would feel'a little more
secure with. And, I suppose that is ultimately a question
really for the bar to decide -- whether it has to be
somebody who is certified to that sort of thing. I think as
far as making sure that the person who is on trial has resources,
adequate investigatory'reaourees and that sort of thing is
very importent. but I must say that ultimately I think it is a
will-'o-the~wisp. The death penalty is always going to be
impdsed in a discriminatory mahner._Because whae really goes on
in the human mind is a drawing of a line and deciding that some-
body isvnor{within the class of humans otherwise ;he§ wouldn't be
killing them. They are somehow beyond the pale and that means
they are going to be sort of out of it, probebly physically
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repulsive, not too smart, you know, maybe a group that most of
us don‘t belong to, very rarely somebody who hasg a college degree,
not very many articulate People. Not many of us sitting here
really are in dangeq of getting killed by that death Penalty,
hardly by anyfh{ggﬂgg_dob_but~the-wayideath'penalties are ulti-
mately going to wo;k You can't avoid thenm being discriminatory.
That is part of the feason why I hopernltimately what you do
is not send a bill out

-= let's let the other states waste their resources on

the
this thing and let's not get back into/slaughter here. Let's

what in fact it Seems to me is predictable that Mr, Justice White
as he sits there nNow and says, let's see how this works., He isg
going to fihd out how it works and they are just going to come
back to the same result they did before -- kﬁock out those death
penalty. And, we would have wasted alot of eénergy in this State
for nothing.

CHAIRMAN MADDY: Does anyone else care to answer Mr. Goggin's
question? ‘ ‘

AMSTERDAM: Just briefly. I think -- two ways, procedural
brotections of that sort would improve the constifutionality of
the bill. Number one,'atmospherically, any court is more sensitive
and receptive to a constitutional claim of Some poor guy who got
shafted in thelprocess of trial, | And if you can
keep the cases well tried with good lawyering and a good presen-
tation of\the defensg's case the sympathy reaction that causes a
court to knock out a statute is less likely to be éffected.
Secondly, in A .more doctrinal sense, what the Supreme Court of the
United States hasg said is that a defendant has to have an opportu-
nity to present mitigating circumstances. hcw. it is true thaé

the context in which thev said that is in knocking down statutes
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that provided a mandatory death penalty with no mitigating cir-
cumstances at all. But a defendant is equally deprived of the
oppoertunity to provide mitigating circumstances if he hasn’t had
the resoﬁrces to bring in the evidence of them. And, if for
'example, a defendant‘with means could employ a 'shrink' to

come in and testify at great length about how he fell on his

head when he was a child and how he had a mother and all of these
othef things and thereby avoid the death Penalty. Now, I wouldn't
mind if this COmmittee saw fit to limit theldeath Penalty only
to thosze who did not have a mother. In any event, if you allow
a défendaﬁt without means aaequate resources so that a poor
defendant can come in with the same defenses, same opportunity
of proving mitigating circumstances I think he goes immediately
and directly to the question whether or not the statute allows
fair consideration of mitigating circumstances. I think it
would increase the likelihood that the bill would be consti;
tutional if you provide adequate means to make a defense, I
also think it is desirable because I think.if this Committee

and this Legislature is going to kill people it darn well oﬁght
to give them a fair trial before they do.

CHAIRMAN MADDY: Do any of yYou think what we have in the
Code -~ Section 190.2.which is the listing of special circum--
stances -~ any constitutional defeéts that you can see? Should
it be more limitéd or cbuld it be broader?

ASSEMBLYMAN ALATORRE: Or whether they should have categories
at all?

OVERLAND: With respect to.that list -- as far as the consti-
tutional questiqp'is concerned -~ I am sure that that list would
be constitutionQI in as much as it narrows down the categories
of eligibile candidates for the death benalty. However, as a
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practical matter there are several Problems with that list, Three
of them come to mind » Number one, the killing of
a witness is listed in 190.2. I think that is subject to abuse,
I know that in Los Angeles County and in some of the other counties
Prosecutors havc 5een filiﬁg that typc of special circumstances.,
Any killing where the'--.any robbery where the indiviécal is killed
or any rape =- onrthe‘thecry that the victim was a witness to the
crime itself wﬁich the defendant committed, thereby he was a
witness to thct particular crime and was killed. I think that
particular part should be reconsidered'and perhaps redrawn on
a more narrow basis,

The second one is the multiple murder theory. Traditionally,
I think the type cf defendant that did not receive the death
benalty -- when I say traditionally I mean prior to the enactment
of the special circumstances statute was the arson murder. The
individual who sets a fire -- twenty or thirty people are killed.
That is precisely the type of individual that covered by the
multiple murder section. I think certainly it is a little bit
incongruent that an individual who places a bomb at the Los
Angeles Airport and kills three people is eligible for the death
penalty whereas if he places a bomb and kills only one person he
is not eligible, which is the effect of that multiple murder --
those two are the ones that come to mind. There is another one
-- I made @ note here someplace. | ;

SONDHEIM: To follow up with what Mr. Overland has said with
regard to the killing of a witness., There is some ambiguity in
the law, as a matter of fact, there has been an aprellate court
decision which was later taken over by the Supreme Court so it
isn't the law, but nevertheless, I think perhaps the Committee
could have one of its COnéuitants look in this area. I will give
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you the name of the case and citation. It is called People vs.
Bravtton - 54 Cal App.3rd 536. I think that pretty well points

out the problem with that pa'rticulaf issue, With regard to the
multiple killing, again, this has been the subject of some

litigation -- there is a case called People vs. Superior Court

(Brodie) in 48 cal 3rd at 195 that points up that issue. Aand,
there are a couple other aspects of this, and I want to make
it clear that what I am suggesting are not constiﬁutional .
defects, but you might say some clean‘hp legislation is required
in this area if you do keep the special circumstances that now
exist in the law, Another problem is that in Section 209 you
can end up with a death penalty without --.just based on the
kidnapping itself and at least I think an Qveriap between that
and 190.2 and that really ocught to be clarified. I don't think
it was the intent, at least I hope not in my own view, of the
Legislature originally to just make it on a 209 that you needed
the 190.2, but hevertheless it is there in the law and it ought
to be cleaned up, The final Ehing is again something out of
this Bratton case and that is whether or not the prosecution
should present evidence at the prelimiﬁary hearing of the special
circumstances. That isn't really clear from the law and I think
that might be.an area the Legislature might indicate its intent .

/iould mention a couple of other things. I think if you are gqing
to work in this area you ought to clean up some of the other
possible death penalty seciibns that are involved. You have those
relating to subordination of perjury, treason, killing by a life
prisoner and train wrecking - there are a number of other sections
that ought to all be integrated, which really wasn't done.

As far as'expanding it or contracting it I think there are

other questions that you can consider, for example, peace officers
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given a certain definition for purposes of the death penalty.
It doesn't include'other people who otherwise are peace officers.
Does that make any sense? These are areas I would suggest you
look into. |

OVERLAND: The third one I was thinking of was is the murder
for hire section. I thiﬁk there‘is ambiguity in the statute as
to whefher or not it applies to theipefson who does the hiring
or the peredn who is being hired. It has been the subject of
some litigation. h

JAMES: I agree with Mr. Sondheim in his observations
and the citations that he has given to the Committee, Obviously
the intent in drafting the special circumstances was to include
the most heinous type crimes. 1If people committed outlandish
murders and perhaps you may want to see if there are others that
were omitted at the time that this bill was first drafted. The
old 190.2 and perhaps such murders which would include torture
murders might be included. As Mr. Sondheim said there are other
sections that probably should be integrated into a bill that
deal with the death penalty. He has mentioned treason, Penal
Code Sectjon 37, the perjury thet results in the execution of
innocent persons, 128,.tfain wrecking, 219. He has mentioned
the kidnapping Section 209, and of course 4500 which deals with
killing by a life termer of a non inmate. There should be also
added 12310 which deals with the firing of an incendiary device,
the bombers. Military and Veterans Code Section 1672 has provision
regarding the death penalty for someone who is engaged in sabotage.
These should be integrated into, perhaps, a comprehensive bill
covering this.

HALGONIK: I really think you ought to get that perjury in
there'that'results_in the execution of an innocent witness and

presupposes you are executing innocent people which I suppose is
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probably the truth.

AMSTERDAM: Let me also respond to the chairman'a question
and disagree with some of the othersﬁbmber; of this eminent panel
on whether the enumeration in 190.2 would be constitutional.

I would refine my answer to that by saying I think that the
approach taken in-190.2,—that is-the idea of enumerating categories
such that if you don't find one of those categories the death
penalty may never be imposed. That as it has rightly been pointed
out was the Texas approach. I thinkvthat general ap}roach islo.K.
The problem is that some of the dateébries are too broad. If
you take a lock at the opinion of Greqg v. Georgia again I am
quoting from 96 Supreme Court Reporter, 2932, the court rejects
the claim that the death penalty is disproportionate for crime,
but it says, "We are;concernéd here only with the imposition of
capital punishment, with a crime of murder, and when a life has
been taken deliberately by the offender." Now, think of the
elements of that. Murder, deliberate killing by the offender.
That is no accidental language. I think that is meant to reserve
the question of constitutionality ~-- vicarious liability for
example -- the wheel man versus the trigger man. I think it is
meant to reserve the question of liability for non deliberate
killing. I_think you ought to take a real hard look again at
190.2. Because, although, presence at the scene of the crime
is required for a numher of those 190.2 categories. Intentional
killing is ﬁot. For example, the multiple murder situation.

IWhen a killing need not be deliberate and intentional for the
190.2,

Secondly, you ought to look at the question of -- under
190.2 -~ what‘on eafth is meant by the key phrase or passage J
in there -- the murder was intentional and was carried out ~-
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I'm sorry this jg FrOm OLO LIVes —= wiovw w===oo s e
Present during the commission of the act causing death and directly
committed or physically-aided in such act or acts in any of the
following circumstances. That is a key provision because it
qualifies most of the rest of the section.

I am not sure'that participation in the acts is equivalent
to the defendant personally commltting the crime or murder

deliberately. ‘Now, again, I want to say that the Gread decision

reserves the guestion and I
“think you ought to look very carefully at those provisicns. I
am not .prepared to say they are all constitutional. I think
they may not be. '

JAMES: 1 thznk the court was just zeroing in on the actual
facts before them in the Gregg case and in the cases before them
they all involve first degree murder in which the defendant had
peen found guilt of a killing durlng the perpetratlon of a felony.
and, it is indicated that it was not considering other crimes for
which the death penalty may be imposed.

currently before the United States Supreme Court is a case

also from Georgia called _Coker VsS. Georgia in which the crime

is that of‘rape. wWhere a pcrson was not deprived of 1ife or the
victim was not dépriﬁéd of life and so the& are considering this
term -- at least a number cf these issues tﬁat they left open in
Gregg. I think we don't have to concern ourselves with some

of the language there. They were merely pointing out that in
Greggq this existed. They are not excluding as possibly unconsti-
tutional the imposition of the death penalty for some other crime

or under other circumstances.
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SIEROTY: Mr. James, do you feel the death penalty in
California should be applied for something other than homicide?

JAMES: :Well, it hasn't been.aéplied that I know of in
recent years. It was appliéd for 209 kidnapping where there was
great bodily injury and no death. At least in three instancés.

It is provided for in the crime of treason. It has been tradi-
tionally and there isn't necessafilyla death involved there.
And in the statutes, two of them that I have mentioned here,
‘the death penalty was at the discretion of the jury where death
resulted or. great bodily injury. | ‘

HALVONIK: I think, Mr, Sieroty askéd if you favored --

JAMES: Oh, my personal view?

SIEROTY: Well, the Attorney General's point of view.

JAMES: I think we are in favor of the bill, one of the
bills before the Committee which provides for it in murder
cases only where a homicide resulted. -

SIEROTY: So the treason provision ié no longer necessary,
the kidnapping prgvision.—- |

JAMES: Well, I can't get too exercised. I don't know
of any reported instance of a proseéution for treason in this
State. . ‘

SIEROTY: Do you think we should clean that up at the same
time? | | |

JAMES: That would be a consideration --

CHAIRMAN MADDY: I think that the bill that has been introduced
by Assemblyman McAlister-oh our side does attempt to deal with that
section if I'm not“mistaken. It has just come into print. We will
try to get it to Members of the Committee. I want to reSetve.some
of the opinipns, Mr. Sieroty, to the day we actually have the
bills before us and to deal with the constitutional issues if we
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can.

ASSEMBLYMAN GOGGIN: We haven't addressed the issue that
concerns me the most which is what sorts of crimes may reasonably
be argued to be .deterred by the death penalty. Now, clearly --
arguably, at least. A killing of a kidnép victim to prevent that
person from testifying, that hés been afgued to be clearly in ;he
realm of adding some deterrents. Also,;the killing of a prison
guard by a life termer. I think this coﬁmittee has to decide
if we are goinj-to impose death what sorts of crimes is it that
are going to be efféctively deterred by death. Are we going to
discuss that at all.

CHAIRMAN MADDY: I think that is the whole argument that we
are going to reserve when we actually have the bills, We were
discussing whether or not the special circumstances listed in

190.2 --

jg sufficiently limited under the decisions

to be constitutional rather than

deterrents versus something else --

HALVONIK: I am not going to speak on the deterrents question,

I just wanted to say that the example you raised is an interesting

one -- whydyou-don't want to have a death penalty for kidnapping
on't :
pecause we/all know what the death penalty might deter. But, we

do know if you make it the death penalty for kidnapping you give

a lot of incentive to kill the victim. That is problem with making

it a death penalty to kidnap.

ASSEMBLYMAN GOGGIN: That is the arguments that I would like
to hear. _

CHAIRMAN MADDY: No, I thought we would use the expertise of

these men td tell us what we could put into a statute., We will
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get down to the policy _question when we get the bills
before us. I am sure most of these men will be back.
ASSEMBLYMAN GOGGIN: Are we going to get witnesses to
addresé ﬁhat'generally as well as specifically?
CHAIRMAN MADDY: We will probéblv have more witnesses who
desire to testify-than you and I would like to see.
| ASSEMBLYMAN GOGGIN: I guesﬁ T know that. Is the Chairmar
going to have a part in deciding who is going to testify?
CHSERMAN MADDY: The Chairman is just the Chairman. The
author of the bill, Assemblymanjncaliste:, is in the back of

the room, Assemblyman Mcvittie and Antonovich were here,

Assemblyman Cordova. Those are all authors of death penalty legislation.

Senator Deukmejian, all authors of bills that are going to be
pefore this Committee., And, I am sure Mr. aalvonik and
professor Amsterdam and Mr. overland and others who are opposed

-— énd others I see in the audience that would be opposed to
the death penalty will come forth and testify. I don't really
have a campaign to bring witnesses before us because we are
getting enough without my help. If you have some, bring them
forth.

ASSEMBLYMAN NESTANDE: Might I suggest that at the termina-
tion of this meeting and as a result of this meeting that the
staff prepare a check off list_of jitems that we have discussed
here so when we consider a death penalty bill we can see if the
elements/ﬁggz been discussed today are incérporated and how they
are incorporated in a bill that*may before us.

CHAIRMAN MADDY: We will try to get that staff work done
for you. We are not neéeasarily ready to quit. I know that
one or two .of the witnesses have to éatch planes so we will
probably go on for another thirty minutes.
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SIEROTY: One of the witnesses made some reference to the
special circumstances relating to the killing by avpaid killer
and the question, I think that was raiaéd, was whether the death
penalty could be imposed on both the person who paid and the
person who does the killing. Is there a question in the law,
in the California statuie‘right now, with regards‘to that?

Will you expand on that a little bit for me, please.

OVERLAND; I don't have therbill before me --

SIEROTY: Are there some cases on this?

OVERLAND: No, there are ﬁo cases on it, although I was
personally involved in a.case that was argued in the Superior
Court. '

I think if you look, Mr. Sieroty, at 190.2 subdivision (a)
it defines a murder for hire and the words there are, "The murder
was intentional - and was carried out pursuant to an agreement
with the éefendant."'It uses the word defendant. Then the
second paragraph says, "An agreemént as used in this subdivision
means an agreemenﬁ by the person who commit;ed the murder to
accept a valuable considération.ﬁ The person who committed the
murder there -- the language is different from.the language
defendant. So, it seems to indicate that the person who committed
the murder is not the defendant. secondly,'I think that that
subdivision (a) ' -- is the only instance in
'190.2 where the death penalty pursuant to that statute could
be imposed on somebody who -~ had not personally committed
the act that causéd the death, which is in subdivision (b).  So.
it seems to be directed at the hirer, that is, the pPerson who hires
somebody else to kill the victim, and is not present at the time
of the act whicﬂicaused the death, was committed, and is hot the
cne who personally committed the act.
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SIEROTY: Doesn't subdivision (b) require the defendant to
personally commit the act? |

OVERLAND: That is right, but subdivision (a) is 1ndependent
of subdivision (b).

SIEROTY: It doesn't have to be both of those? Either (a)
or (b)? |

OVERLAND: That is correct.

JAMES: Prior to the Rockwell opinion -~ at least the number
of cases lnvolving hired killings and each instance that I reviewed
the killer and the hirer were both given the death sentence. In
fact, in one that arose in Yolo County there was a middle man
between the hirer and the actual killer, and all three of them
had the death penalty imposed.

OVERLAND: No, I think, Mr. James, that -- I am not familiar
with thoee cases, but the killer may have had the sentence imposed
pﬁrsuant to subdivision (b) or some other special circumstance
" other than the circumstance described in subdivision (a).

JAMES- 1t is my understandlng ‘it was not under subleJSlon (a).

HALVONIK: 1In any event the State Supreme Court never had an
opportunity to pass on it because it was dropped.

CHAIRMAN MADDY: I want to go back to a question that was
touched on by Professor Amsterdam in his opening statement. The
first paragraph of the Reckwell decision essentially begins by
saying that the petition raises none of the issues that were
considered b& this‘court in Pe ogle vs. Anderson related to whether
capital punishment violates Article I, Section 17 of the california
Constitution aﬁd he said, "We do not haQe before us", including that
paragraph, "Whether the question of capital punishment is cruel and

unusual puﬁishment per se", Do any of you believe that the calif-
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ornia Supreme court can invalidate a death penalty gtatute basea
upon the california constitution? IR light of Article I, Section
27, which was the Initiative, proposition 17.

HALVONIK: I believe it. 1 believe it is very questionable
whether proposition 17 is constitutional, yes.

AMSTERDAM: That is something that Xxind of predates the
Legislature and everybody else. I think it is certainly
cause for questioning concern, but I don't think there is
anything to be done about it.

CHBIRMA& MADDY': We probably can't, but perhaps some of us
on the Committee would like to have your opinion, anyway, just
for our own congideration. o

JAMES: For one, I am-firmly of-thé'opinioﬁ that the Propo-
sition was constitutional, and that Article I, section 27 will
meet all of the requirements of the State constitution. And,

1 see no impedimenﬁ as far as the United States Supreme court is
concerned or the United States constitution. This was some-
thing drafted and presented to the people and by Initiative

the people amended the Constitution.

ASSEMBLXMAN ALATORRE: That is not answering the question
-- because the yeople voted for something, we have seen things
that even the Legislature has voted for that have in fact been
unconstitutional. BY your gtatement here that the pecple voted
and knew.really what they were voting for, and they knew that
they weré voting.for something that was constitutional is not
really true.

JAMES: Well, théy amended by their vote the constitution
of the, State. That is something different than what the Légis—

lature ==
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ASSEMBLYMAN ALATORRE: put, does that mean that that is in

fact constitutional, whatever they amended?

JAMES: It certainly would govern the basic law of the State.

Now, whether it would,infringé any provision of the United States

constitution would be determined by the United States Supreme

Court.

ASSEMBLYMAN ALATORRE: I am not a lawyer and I stipulate that

right from the beginning, but what you are saying is fhat because it

Article and the Initiative was in fact what they voted for
and was put into the Constitution makes it constitutional. It
may be included in the Constitution but then when it goes to
the court it might be a:totally different thing. ’

JAMES s Weli,.this is, of course, a basic fundamental docu-
ment upon which our government is formed and it can be amended
by the provision in the State COnst*tution by an Initiative
measure and the power in the people to exerczse the Initiative.
It was exercised back in November of 1972. |

ASSEMBLYMAN ALATORRE: Fine, let us stzpulate that it was
exercised, but that atill doesn't make it constitutional.

~ BALVONIK: Mr. Alatorre, I think you are correct. You can
amend the california Constitution different ways and there are
certain things that you cannot amend by Initiative. and that is
the dispute that revolves around Proposition 17. Oone .of them,
whether that was the sort of thing you can amend by Initiative.
I think Professor Amsterdam is right. You get very involved in
the technicalities of separation of powers and whether a power
was taken away from one branch and given to another and if so
and if that was done it would be unconstitutional. All of that
is what thg céurt did not resolve and what the court said speci-

fically it was not regolving in chkwell. I think the ultimate
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quéstion, whether to say you can -- when you pass == let's say
that you should pass 5 bili. I hope you don't, but let's say you
do, and let's say it can even pass muster before the U, S. Supreme
Court. It needn't necessarily pass muster before the State
Supreme Court., There still is a State Constitutional issue that
submerged there and has peen for a number of years and has never
yet been addressed by the court.

AMSTERDAM: There are several jgsues in fact and they are
very comylicéted}including the quest;on, for example, of whether —-

the people
Mr. James described particularly -- as voting,/knowing what they
were voting for. One of the very jssues presented that Mr.
Halvonik refers to is that the Initiative was miscaptioned by
the Attorney General. That the petition which was circulated
dxd not even state the california Supreme Court review.
. That is one of the major issues in it.

1 think this Committee would be getting 1nto a thorn bush
if it went into all of those'questiong,with all due respect,

Mr. Chairman, I think it would be relevant and important if the
Legislature could do something about them, but 1 think it is
out of --

CHAIRMAN MADDY: It probably falls in the realm of the area
that there may be some Members who are like Mr. Halvonik who said
that we ought to go slow in california and let the other states
battle it out with the United States Supreme Court. There may be
some Memberé who feel that if the State Supreme Court is going to
strike down whatever we propose as being unconstitutional because
it is cruel and unusual per se OX whatever reason they may feel
we shouldn't go through the exercisé at all.

AMSTERDAM: For that purpose I think it is very important
to negate any notion of urgency legislation here, whiffling
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this thing through, beqause it is gozng to have to undergo
attack in the United States Supreme court, the: califo:q;a Supreme
Court. It is going to be a long, long, long process. And, there
are very serious grounds for attack under the california Constl—
tution.

CHAIRMAN MADDY: I think to be realistic about the urgenéy
clause, the urgency clause presents'the question of whether ch
need 54 votes or 41 votes and in view of the Governof's state@ent
that he would veto, you may have a political reason for an urgency
clause as much as a practical reason for an urgency clause. vThat
is just my own commentary. Others may disagree.

HALVONIK: There is though in relation to that when you vote
on the urgency clause ’ ’ the Governor can then
veto it even though you have passed it with an urgency clause.

It seems to be a valid consideration whether you are really passing
something that can take that sort of effect and will move that
quickly and whether you are really doing something that can be
taken care of quickly. That is supposed to be one of your duties
as a Legislature to make the determination that there is that kind
of urgency. I think, also, and I just want to suggest that you
shouldn't consider tﬁe california Constitutional question. I
didn't come prepared to discuss‘them today, but you have all

taken oaths to uphold the State and federal Constitutions and

I think that at some point surély your own views of what the
Constitution is, whether you are a lawyer or not, have to be

taken into account when you vote. I would be very happy to return
another time if this Committee wants to address the issue of. the
constitutionality under the State Constitution of any death penalty
bill, and also the general queétion of constitutionality as you

might perceive the eighth amendment, because it is your duty to
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construe it, too. I think all of those quéstioaa are there.
I was just under the impression today we weren't going to discuss
them that much.

SONDHEIM: vLet me just suggest that I am beginning to think
we are goingrto be caming back here to sit before the Legislative
Supreme cQurt.ané it seems to me that perhaps we'cén't resolve it
here. I have seen the briefs in this. case.

HALVONik: You can resolve it by not passing a bill.

SQNDHEIM: That merely says that the courts do not have an
opportunity to detefmine whether it is constitutional. But the
question whether it is or isn't constitutional is one rightfully
placed iﬁ the hands of tﬁe~cuuxtsmﬂmaerwoui«aeparation of powers.
That is the role that they will play if and when a bill is enacted.
Just on the urgency clause - we speak of speéding justice and
Professor Amsterdam indicates it is going to take a long time,
well, if it is done on'an urgency basis it goes into effect that
much sconer and it is before thé State Supreme Court that much
earlier.

JAMES: I agree with Mr. Sondheim. I think the urgency clause
is important. I think these issues should be solved. This matter
was briefed in the first case th&t was tried under the old death
penalty bill and the bill went into effect in January of 1974,
the case was tried and judgement entered in June of 1974, the
case was briefed during the course of the remainder of the year,
and it has not been scheduled for argument before the State Supreme
Court. It is a year and a half sincé the last brief was filed on
that case and it was never scheduled for argument. So, I think
th&t if something is done now we will at least precipitate a
rﬁling on these issues that were briefed in that case, the
constitutionality of Proposition 17 and the effectiveness of
Article T, Section 27.

oY VR

N



CHATRMAN MADDY: We will consider that when we take the bills
up. -

SONDHEIM: I would 1ike to perhaps just highlight the issues
that you might consider-without debating them one way OT the
other. Just to give you ‘what I think are the issues for 2 drafts—
man in this area. SOme of them have been touched upon, some of
thehlhave not.

1 think the first thing you ought to consider is how many
phases do you want in this particular type of death penalty legis-
lation if there is to be death penalty. We have debated that or
. aiscussed it, I should say unitary, bifurcated, trifurcated. That
is an issue.

second issue relates to what types of special circumstances
should there be. Should you continue with the present list or
‘should you make some changes.

‘The third issue it seems to me relates then to the penalty
phase. what should / gggravatlng and mltigating circumstanoes
be. Should you spell them out or are they to bhe undefined as
,the§ were in Georgia and Texas. Then if you do come to some
conclusion on that then»hoﬁ,are these factors to be ugedr Are
they to be weighed, which Mr. overland touched upon earlier, or
jg the jury basically supposed to be told, now, you have heard
the evidence on oth sides, come pack and make a decision Qithout
telling them to weigh one against the other. |

Another issue in that regard is.the purden of proof. Who
has the burden? shall there be no purden at all as it was in
Ggeorgia? Shall the prosécution.have a purden? Or, shall the
defendant have a certain burden? '

Then finally, who shopld‘determine the penalty, the judge,

the jury or in a sensé, both as was done jn Florida where the
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- jury was advisorye.

And finally you have the question of review that was
mentioned'by Profesaor 2ms terdam. vou might want to consider
whether the trial judge should have the power to teview a
jury's decision;;nd finally whether an appellate court should
have the power td review and compare the'particular imposition
of the death penalty against other cases; as well.

] ASSEMBLYMAN KNOX: 18 the method of putting people to death
legislative, also? whether you gas them, hang themn, shoot them,
or whatever? |

SONDHEIM: Yes.

ASSEMBLYMAN KNOX: Well, I think you ought to add that in
the list of iséues. ' |

SONDHEIM: Yes. I would agree.

HALVONIK: You might want to give the defendant his choice
as they do in some other states, for example. My guess/tgezg were
some ].:Lke boiling in oil, even if somebody came up with the notion
that it was a deterrent it probably wouldn't go over Very well.

I just want to emphasize again -~ I have been trying to
remark thoughout that as you analyze these U., S§. Supreme Court
decisions for those of you'ﬁhose purpose is to come up with
what you hope is 2 constitut1ona1 law -- anything that that
U.S. Supreme mentioned that it liked, any justice. 1f you want

o 1ea9e that out on tne grounds that they were just talking at
that point or jt wasn't the facts of the case. Well, that will
be fine with me because 1 am going to need some arguments and
everyone of those you leave out of the bill is one 1 am going
to have an argument for any client who is on death row and

putting.an urgency clause on and then leaving those things out

- 5-?—
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strikes me as really kind of contradictory.

ASSEMBLYMAN MADDY: We took you out of the budget this year.

HALVONIK: But, you haven't taken away my license to practice

law.

AMSTERDAM: Mr. Chairman, IX would not have spoken at the end
except that I am a little worried that by encmerating a listcmay
end up with the idea that that is the comprehen;ive 1list and
if there is any thrust or notior of fhat I've got some very
definite candidates to add to it.

I think it is also important to consider‘the question of
jury qualification and disqualification. Whefher or not
persons with conscientious scruples should or should not be
‘exc;uddd. I think it is important to consider not only who
decides, but also what kind of relationship there is between
the decision maker. Shall we provide, for example, that thc
jury makes the sentencing in the first instance, but a judge
‘may reverse a jufy death sentence and imposé a life sentence
instead. That was California law for many years. The relation-
ships of thc.decisicn makers'is very important.

I think that prccedures to insure the regularity and to
record the regularity procedure in ccﬁrt, the sort of record
keeping requirements which I suggest is also definitely to be
on the agenda, |

And, finally, I think that some of the questions that Mr.
Goggin raised about procedures, providing adequate resources,
for a defendant, adequate counsel, adequate assistance in |
making a case on mitigating circumstances and that sort of thing

are also vitally important and are on the list,
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So, I would not like to gsee the list that we just got be 2
closed list. I think that if you are going to have a statute
which as 1 said, not only is constitutional, but stays that way
in a sense that it will not end up by being enforced in such a

way that the court will strike it down. You have to consider
procedural questions in addition to hav1ng a statute that looks
good. Those procedural questions are important.

CHAIRMAN MADDY: Nothing is closed and I would ask if any
of you as we proceed down the road have additional things to add
feel free to communicate with the CQmmiteee because we are
pleased to receive all of your input.

JAMES: Before the benediction could I just add one little

- statement.

I think we ought to take cognizance of the fact that the
United States Supreme Court finally determined the question of
therconstitutlonallty of the death penalty under the eighth
amendment and held under the eircumstances indicated that it was
constxtut;onal. and, they said that when the Legislature
chooses the penalty to be imposed and that this choice is
clothed with a strong presumption in favor of its constitutionality
and that a heavy'burden lays upon those who would challenge that
const1tut1onallty. |

HALVONIK: The U. §. Supreme CQurt didn't finally do anything
in this area, I don't think.

ASSEMBLYMAN SIERORY: Mr. Halvonik's comments, I think, leave

_open or-euggest to leave open the fact that the Supreme Court is
ehanging all of the time. As new pecple come on' to the courts
we may have new decisions in this area.

I have mentioned this to ?rofessor Amsterdam a little earlier,

-59-
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but you may recall, Mr. Chairman, and Mr. Knox, when we were in
Israel on our study mission one of the things we were looking
at was how Israel law and Judaic law treated problems of the
death penalty. We find this iﬁ an ;ssue which has been with
people for more than 5,000 years. I don't know that we can
settle it forever either this year. But, the fact is that in
ancient Jewish law deéth:penalty was provided for, but accofding
to the historians‘ﬁith-whom we spoke, who is also a Justice of
.the Supreme COur£ in Israel, in actuality very few people were
executed. So apparently they had thé same difficulties in
those days as we are finding here today. So, I am not sure we
are going to be able to resolve this,

CHAIRMAN MAbDY: “That is our benediction. I want to thank
all of our witnesses. We appreciate very much you being here.
The Members of the Committee will be providéd with all of the

information possible. I hope you will have time to read it.

2\
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HEARING DATE: April 20, 1977

BILL: S.B. 155 (As Amended April 13, 1977)
AUTHOR: DEUKMEJIAN
SUBJECT: DEATH PENALTY

FURTHER ANALYSIS TO April 11, 1877:

1. adds death penalty for trainwrecking where any person suffers
death.

COMMENT: prior law provided this penalty. Section 190.3 of
S.B. 155 as introduced referred to this trainwrecking section
(covering cases in which the jury may determine the death
penalty). Deleting the death penalty from the original draft
of this bill for trainwrecking with death may have been an
oversight.

2. changes the standard of a factor in aggravation/mitigation at
the penalty phase from '"presence or absence of any significant
prior criminal activity" to "the presence or absence of criminal
activity which involved the use or attempted use of force or
violence or which involved the expressed or implied threat to
use force or violence".

COMMENT: as amended, there would still be no restriction on
the evidence introduced to show the defendant's character to
be bad because of any alleged criminal activity. There is no
restriction on the use of prior charges in which the defendant
may have faced trial and had been acquitted. Misdemeanor
assaults and batteries are included.

3. provides for an appeal of the trial court's decision on the
motion to reduce the death verdict by the jury to life imprison-
ment without the possibility of parole, Such power is currently
granted in Penal Code Section 1181 (7). The defendant may
appeal the court's failure to grant the motion and the prosecu-
tion may appeal in cases where the court grants the motion.

The court must state its reasons for the ruling.

COMMENT: this is not proportionality review. It allows the
Supreme Court to review the decision to see if there was an
abuse of ‘discretion. However, there are no standards on the
court for making such a decision.
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ASSEMBLY COMMITTEE ON CRIMINAL JUSTICE BILL ANALYSIS
Kenneth Maddy, Chairman
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HEARING DATE: May 2, 1977
BILL: S.B. 155 (As Amended April 28, 1977)
AUTHOR: DEUKMEJIAN

SUBJECT: .- PUNISHMENTS - DEATH PENALTY

FURTHER ANALYSIS

S.B. 155 calls for a bifurcated procedure with the special circum-
stances in the guilt phase (for the special circumstance of a
prior murder, there will be an extra hearing for that circumstance
alone). The trier of fact must find the defendant guilty of first
degree murder before it can consider a finding on the truth of any
alleged special circumstances. If there is a finding of guilt and
if a special circumstance is found to be true, there will be a
hearing on penalty. If special circumstances have been found, the
penalty will be death unless there are substantial mitigating
circumstances. Then the penalty will be life without parole.

Special Circumstances and Crimes Calling for the Death Penalty
First Degree Murder plus:
1. murder for hire (both hirer and hiree covered)

2. degendant personally present and caused death or aided with. the
intent to cause the death:

a. killing of a peace officer (police, sheriff, marshall,
constable, plus state police, D.A. investigators, Department
of Justice Investigators, University Police). Prison guards
are deleted. '

b. killing of a witness of a crime; independent of the crime
in which the killing occurs

c. .willful, deliberate and premeditated killing during the
commission of robbery, kidnap (except for brief movements),
rape, child molestation, burglary.

d. killing involved torture

e. first degree murder plus a concurrent or prior first or

second degree murder

—.—MORE——
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Sabotage causing death
Treason

Subornation of perjury or perjury causing the wrongful execution of
an innocent person

Trainwrecking causing death
2ssault by a life prisoner causing death
Death by explosives

Penaltv Phase

Only evidence of prior assaultive behavior can be introduced in the
area of prior criminality. Notice must be given as to the specific
circumstances in aggravation to be proved, unless it is in rebuttal
to mitigating evidence. Upon a2 finding of special circumstances,
the death sentence will be presumed.

In addition to the other circumstances enumerated for the jury's
consideration, the jury may also consider any other circumstance
which extenuates the gravity of the crime even though it is not a
legal excuse for the crime.

Huna Juries

If the jury cannot reach a unanimous verdict on the issue of
penalty, the sentence will be life imprisonment without the
possibility of parole.

If the jury hangs on the issue of truth of special circumstances,
there will be a new trial on that issue.

Appellate Review

The Supreme Court may review the judges decision on the motion to
reduce the sentence of death. The people have the right to seek
appellate review of the trial court's reduction of the death
sentence and the Supreme Court.

Speedy Appeal

calls for an opinion of the Supreme Court in 150 days; if not, the
court shall state on the record the reasons for the failure to
comply with this time limit. .

—=MORE-~
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TLimits on Continuvances

penal Code Section 1050 is amended identically to the version of
this section that was passed out of this Committee in A.B. 513
(Cordova). '

COMMENTS ¢

1.

Oon page 4, Section 190.1 (a) and (b) provides for a trifurcated
procedure in cases.of a special circumstance alleging 2 prior
murder, with no procedure specified in cases on a special cir-
cumstance alleging a concurrent murder.

on page 8, line 6, there is a reference of the "evidence" to
be proved. Evidence is proof. 1Is it meant “circumstance" to
be proved?

By mandating that the Supreme Court review the granting of the .
defendant's motion to reduce the death sentence, A.B. 135 leaves
no discretion in the Supreme Court in accepting the case. Should
this be the legislative policy? ' ‘

Sections 190.3 (page 9, line 32) and 190.4(e) (page 12, line 26)
both say "the trier of fact shall consider, take into account,
and be guided by ..." TIsn't this phrase redundant?

Prison guards are deleted from special circumstance peace
officer murders. Is this the intent?

The recent amendments delete the language (page 11,. lines 9
through 13) that a finding that one special circumstance is
true and no decision is reached on the others shall preclude
the holding of the penalty phase. Is it intended that if the
jury finds one special circumstance to be true but hangs on
the rest, that there be a new jury and a new trial on the
rest of the alleged special circumstances?

A
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DEATHE DEIILTY 5

EISTOXY

Source: Author
Prior Legislation: None

Sﬁpport: -Attorney General, Calif. D.A.'s & P.O.'s
Ass'ns., Calif. I'ed. of Pepublican Women

Opposition: ACLU, Calif. Pub. Dei's. Ass'n., Calif.
Attorneys for Criminal Justice, Nat'l.
Council of Jeivish Woren

teryry e o
PURPCSE

Existing law provides for the imposition of the
death penalty-for certain crimes under procedures
which have been invalidated by the California
Supreme Court (Rockwell v. Superior Court). The
Court applied standards articulated by the U.S.
Supreme Court in Gregg v. Georgia.

SB 155 eliminates provisions making the death
penalty mandatory for certain crimes. t adds
procedures whereby the trier of fact may consider
any mitigating circumstances surrounding the
particular crime and the perticular defendant
before determining whether the penalty should be
i#ath or life imprisonment without the possibility
5t parole.

The purpose of the bill is to provide a procedure
for the imposition of the death penalty which will
satisfy those procedural standards apparently
required by the United States Supreme Court.

The Department of Justice states that 140 people
vere convicted of first degree murder in 1972, 220

(More)
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in 1973, and 186 in 197d4. It has no estimate of
the number who would have been subject to the
death penalty under the provisions of this bill.

uUEHE wWn

-COMMENT

l. The position of'the United States Supreme Court

The United States Supreme Court shows as much
division over capital punishment in Gregg as
it did in Furman. In Gre the Court did
decide by a 7 to 2 margin that the death
penalty was not cruel and untsual punishment
per se. Yet, it also affirmed the Furman
holding that a wanton or freakish applica-
tion of the death penalty would violate the
Eighth Amendment.

In Gre and its companion cases, the Court
divides as follows: Justices Marshall and
Brennan hold firm that any death penalty
statute is-unconstitutional. Justice
Rehnquist finds that the death penalty is
constitutional and that the Eighth Amendment
does not include any procedural requirements.
Justices Burger and Blackmun hold that the
Court has overstepped its proper authority

in both Furman and Gregg. Justice White is
unwilling to strike down any new state statute,
which attempts to apply the Furman decision,
until evidence appears that the statute results
in an application of the death penalty which is
wanton and freakish.

Justices Stewart, Powell and Stevens, the
controlling plurality, look to specific
procedural regquirements in the individual
state statutes as determining whether a death
penalty statute is acceptable under the Eighth
Amendment. The plurality speaks of:-

(a) The discretion of the sentenceér being
controlled by clear and objective

(More)
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standards.

(LN o

(b} Consideration by the trier of fact
of both aggravating and mitigating
circumstances pertaining to the
specific homicide and the specific
defendant, and

(c) An appellate review that guards against
arbitrary or capricious sentences.

The plurality states that each state law must
be examined on an individual basis. Since its
tests are procedural, the Court looks to facts
rather than legal principles. Even if once
approved, a statute could be challenged later
on the basis of new facts. For example, such
a challenge could prevail on:

(a) A shift in the Court's understanding
of the state statute. (Justice Stewart
during oral argument in a subsequent
Florida death penalty case: "This
Court upheld that statute on the
representation of the state of Florida
and the decisions of its courts that
this was an open and above-board process-
ing. This case gets here and it is
apparent that it isn't.")

{(b) Any change in the language of the statute.

(c) Evidence that the statute resulted in
arbitrary, capricious or discriminatory
impositions of the death penalty. '

A number of death penalty cases are before the
United States Supreme Court.. The decision in = :
any one of them might significantly change the = =3
requirements which state legislatures must meet.

). The position of the California Supreme Court = scsscessisiimmsins

The constitutional amendment on the death penalty

{More)
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(Art. I, Sec. 27), passed by initiative in
1972, specxflcally I'imite itself to the
statutes in effect on February 17, 1972.
These statutes clearly do not meet the

tests of Furman and Gregg. Thus, the
California Court may be free to repeat

the Anderson decision and hold that a new
death penalty statute violates the California
Constitution.

{(NB: By the time a death penalty case reaches
the Bird Court, no more than two of the justices
who participated in Anderson will still be on
the court.)

. Death Penalty Crimes

SB 155 would not change those crimes punishable
by death under existing law. They are:

(a) Murder accompanied by one or more of
thé following special circumstances.

(1) The murder was carried out
pursuant to agreement and for
a valuable consideration.

(2) The victim was a peace officer.

. (3) The victim was a witness to a
crime who was intentionally
killed to prevent his testimony.

- (4) The murder was committed in
connection with the following
felonies: robbery,'kldnapping,
infliction of lewd and lascivious
acts on a minor under 14 years
of age, or first degree burglary.

(5) The victim was tortured.

(6) The defendant was convicted of

(More)
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0

a second murder at the same
trial or previously. (Pen.
C. Ssec. 190.2)

vt B

THESE SPECIAL CIRCUMSTANCES SEEM TO
PROVIDE THE DETAILED AND OBJECTIVE
STANDARDS LIMITING THE DISCRETION OF
THE SENTENCER WHICH THE U.S. SUPREME
COURT REQUIRES.

(b) Sabotage resulting in death. (Mil. &
Vet. C. Sec. 1672)

(¢) Treason. (Pen. C. Sec. 37)

(d) Wilful perjury resulting in the execution
of an innocent person. (Pen. C. Sec. 128)

(e) Train-wrecking. (Pen. C. Sec. 219)

(£) Malicious use of explosives resulting
in~death. (Pen. C. Sec. 12310)

(g) Assault by a life prisoner resulting in
death. (Pen. C. Sec. 4500)

In (a)(2) through (a)(6), the death penalty would
‘be applied only to a person who was physically
present during the murder and who gither directly
 committed or "physically aided" in the commission
of the act causing death. In no case would it

be imposed on a person under 18 years of age.

(Pen. C. Sec. 190.5)

WHAT CONSTITUTES "PHYSICALLY AIDING"?

AT WHAT POINT DOES THE INCLUSION OF THE "PHYSICALLY
AIDED" BECOME ARBITRARY OR CAPRICIOQUS?

4. Mitigating circumstances

During the penalty hearing phase, the trier of
fact is to consider the following:
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(a) The defendant's criminel record, if 1

any. 5

5

(b) Whether the defendan: acted under the
influence of an evtreme mental or
emotion .1 disturbance.

(c) Whether the victim pz
an

ticipated in or
consented to defend !

nt's conduct.
(d) Whether the defendant rexsonably believed
" that he was morally justified.

(e} Wwhether he acted under extreme duress or
under the substantial domination of another.

(£) VWhether, because of
intoxication, his abili
"the criminality c¢f or =
conduct was impaircd.

(g) The defendant's age.

(h) The deqree‘of seriousnesc of the
defendant's participation. (Pen. C.
Sec. 190.3)

Defense and prosecution may introduce evidence
on the defendunt's character zné background.

These factors are substantially identical to
those in the Florida Pcnal Coda approved by
the United Statns Supreme Court in Gregg.

SHOULD NOT (f) FE AMENDIY TC INCLUDE USE OF
DRUGS?

i. Appellate review

SB 155 does noi empower the California Supreme
Court to revicw a death sentence and determine
whether it was imposed under the infiuence of

passion or pre-iudice or whether the sentence
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in similar cases. In Gregg such review was
referred to as "important" by 6 of the 9 justices
as a means of guarding against the random or
arbitrary imposition of the death penalty.

S
B
is disportiohate compared to sentences imposed 1
5
5

It is not clear whether the U.S. Supreme Court
requires some form of "proportionality review".
Arguments in favor: (a) The Court speaks with
approval in the Gre case of the proportionality
review existing in Georgia and Florida; (b) The
Court in Gregg, rejecting the death penalty
statutes of North Carolina and Louisiana, cites

the lack of adequate appellate review in those
states; (c) The Court remanded for further
consideration in light of Gre a death penalty
case (Neal v. Arkansas) tried under a statute that
appears to comply with -every recommendation of

Gre save proportionality review; (d) The
Mississippi Supreme Court, in rewriting Mississippi
procedures in capital cases, stated that the Gre
cases "clearly require meaningful appellate review"
and imposed upon itself the obligation -of
proportionality review.

Arguments opposed: The Court in the Gregg case
approved the Texas statute (Jurek v. Texas) which
does not provide for proportionality review.
Note, however, that the Court 4id not directly
discuss this point in its decision.

Some opposition to proportionality review
1s based upon the opponents' belief that sertain

members of the California Supreme Court would
use any excuse to reverse a death sentence.

WOULD NOT THE ODDS OF U.S. SUPREME COURT APPROVAL
OF THIS BILL BE IMPROVED WITH THE ADDITION OF
PROPORTIONALITY REVIEW? .

ASIDE FROM CONSTITUTIONAIL REQUIREMENTS, WOULD
NOT APPELLATE REVIEW OF THE PROPORTIONALITY OF
SENTENCES BE GOOD POLICY?

(More)
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As Justice White, joined by Justices Burger and
and Rehnquist, said in Gregg: "Indeed, if the
Georgia Supreme Court properly performs the
task assigned to it under the Georgia statutes,
death sentences imposed for discriminatory
reasons or wantonly or freakishly for any

given category of crime will be set aside."

WOULD NOT THIS TYPE OF APPELLATE REVIEW BE
DESIRABLE AS AN IMPORTANT GUARANTEE OF
FAIRNESS?

SB 155 procedures

SB 155 establishes a trifurcated procedure:
the trial, a special circumstance hearing,

.and a penalty hearing. However, as indicated

in the Digest on pages 11-13, this could expand
to a total of six separate hearings: the
trial, a sanity hearing, two special circum-
stance hearings, and two penalty hearings.
(Pen.—C. Sec. 190.4) 1In Gregg, the court
expresses its preference for a bifurcated
hearing, and certainly requires no more than
that the penalty determination be separated
from the trial.

DOES NOT THIS PROLIFERATION OF HEARINGS
CONSUME COURT TIME UNNECESSARILY AND GREATLY
INCREASE THE CHANCES FOR REVERSIBLE ERROR?

Life imprisonment without possibility of parole

Until now the penalty of life imprisonment
without the possibility of parole has been
rarely used in California. This bill would

make it the alternate punishment for all .
crimes for which the death penalty is authorized.
Should the death penalty provisions be held
invalid, all those already sentenced to_death
would be sentenced instead to life imprison-

(More)
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ment without the possibility of parole. Thus,
the bill, if enacted, would result in an
increasing number of prison inmates incarcerated
with no hope of eventual release.

IS IT GOOD POLICY TO CREATE THIS NEW AND

EXCEEDINGLY DANGEROUS CATEGORY OF INMATES
WITHIN OUR PRISONS?

Supreme Court procedures

The bill requires that capital punishment
cases, unlike any other type of cases, must
have the appeals written, argued, decided
and filed within 150 days of certification
of the record by the sentencing court.

COULD NOT THIS RESTRICTION RAISE DUE PROCESS
AND EQUAL PROTECTION CHALLENGES?

The last sentence of this section states:
"The failure -of the Supreme Court to comply
with the requirements of this section shall
in no way preclude imposition of the death
penalty." (Pen. C. Sec. 190.6)

MIGHT NOT THIS BE UNDERSTOOD TO MEAN THAT THE
DEFENDANT IS SUBJECT TO EXECUTION ON THE 15l1st
DAY EVEN IF THE SUPREME COURT HAS YET TO RULE
ON HIS APPEAL?

Continuances

Existing law provides that no contiquance of
a criminal trial shall be granted without

a showing that "the ends of justice? require
jt. This bill provides that in capital cases
a continuance shall be granted only where
wextraordinary and compelling circumstances
require it", and facts supporting these

(More)
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circumstances must be stated for the record.
nExtraordinary and compelling circumstances”
is not defined. :

[0 L0 o W w

T TO0 THE EXTENT THAT THIS NEW LANGUAGE IMPOSES

AN ADDITIONAL BURDEN UPON THE DEFENDANT, COULD
IT NOT RAISE .QUESTIONS OF DUE PROCESS AND EQUAL
PROTECTION? | :

11. Pen&lty for sabotage

The bill provides that sabotage resulting in
great bodily injury, but not death,- is
punishable by life imprisonment without
possibility of parole. (Mil. & Vet. C.

Sec. 1672)

SINCE, UNDER THE BILL, THE PUNISHMENT FOR
CERTAIN CATEGORIES OF FIRST DEGREE MURDER
IS ONLY LIFE IMPRISONMENT WITH PAROLE, IS
NOT THIS PENALTY EXCESSIVE? ’

12. Penalty for bombing

The bill provides that the penalty for those
who wilfully and maliciously use explosives
resulting in mayhem or great bodily injury,
but not death, is imprisonment for life
without possibility of parcle. (Pen. C. Sec.
12310)

SINCE THE BILL PROVIDES LIFE WITH PAROLE FOR
CERTAIN CATEGORIES OF FIRST DEGREE MURDER, IS
NOT THE PENALTY EXCESSIVE?

13. Murder for hire

In its language on murder for hire [Pen. C.
Sec. 190.2 (a)] the bill refers to "the

person who committed the murder" and the
person who provides "a valuable consideration".
The language is unclear as to whether only

one of the two or both are subject to the
death penalty.

(More)
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S

B

14. The "witness" special circumstance 1
' 5

5

One of the special circumstances which authorize

the death penalty is the murder of the person

i “for the purpose of preventing his testimony

- in any criminal proceeding" [Pen. C. Sec. 190.2
(b)(2)]. The trial court in People v. Bratton
(54.Ccal. App. 34 536) held that this provision
applied only to situations where the victim was
to be a witness in an unrelated case, a decision
which was reversed by the court of appeal.

SHOULD NOT THE BILL BE AMENDED TO SETTLE
THIS QUESTION?

DIGEST

Changes the penalty for sabotage or malicious use
of explosives resulting in death from “death or
life imprisonment" to "death or life imprisonment
without possibility of parole"--following the
sentencing procedures of Penal Code Sections 190.3
and 190.4. Adds provision that sabotage or
malicious use of explosives resulting in great
bodily injury is punishable by life imprisonment
without possibility of parole. (Mil. & Vet. C.
Sec. 1672; Pen. C. Sec. 12310) :

Alters penalties from "death” to "death or life
imprisonment without possibility of parole," and
requires compliance with sentencing procedures
of Penal Code Sections 190.3 and 190.4, for the
following offenses:

(a2) Treason (Pen. C. Sec. 37).

(b) Wilful perjury resulting in the execution =
of an innocent person (Pen. C. Sec. 128). = Eoaasdmmsmsass

(c) Assault by a life prisonér resulting in
death (Pen. C. Sec. 4500).

(More)
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Procedure under SB 155

(V€ i o wn

Prqvides the following procedure for any case in
which the death penalty may be imposed:

(a) The defendant is tried on his gquilt or
innocence without regard to special
circumstances or penalty. '

{b) If the defendant pleads insanity, he next

receives a sanity hearing under Penal
Code Section 1026.. (Pen. C. Sec. 190.1)

(c) If found sane, and one oOr more special
circumstances (listed in Comment #3) are
charged, he has a special circumstances
hearing in which new evidence may be
introduced by either party. A special
circumstance must be proved beyond a
reasonable doubt. The trier of fact

, must make a special finding that each

; special circumstance charged is either
true or not true.

Should the jury be unable to reach a
unanimous verdict that one or more
special circumstances are true, and
should it be equally unable to reach

a unanimous verdict that all special
circumstances charged are not true, the
court shall dismiss the jury and order

a new jury for a second special circum-
stances hearing. If the second jury is
unable to reach a unanimous verdict, the
court shall impose the punishment of life
imprisonment. (Pen. C. Sec. 190.4)

(d) If one or more special circumstances are ? i
found to be true, the defendant then
receives a penalty hearing. Here again,
either party may introduce new evidence.

(More)
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The purpose of the hearing is for the
trier of fact to set the penalty, and,
in so doing, it shall take into account
any of the mitigating factors (listed in
comment #5) that are relevant. If the
trier of fact finds by a preponderance of
the evidence that there are mitigating
circumstances sufficiently substantial
to call for leniency, the penalty shall
be life imprisonment without possibility
of parole. (Pen. C. Sec. 190.3)

If the trier of fact 'is a jury, and it
fails to reach a unanimous verdict on the
...y, the court shall dismiss the

jury and order a new jury for a second

_hearing. If that jury is unable to reach
a unanimous decision, the court shall
impose the penalty of imprisonment without
possibility of parole. (Pen. C. Sec. 190.4)

Requires that whenever a death sentence has been
imposed, the appeal to the California Supreme Court
must be decided and an opinion filed within 150 '
days of‘certification of the entire record by the
sentencing court. States that the failure of the
Supreme Court to meet this deadline shall in no
‘'way preclude the imposition of the death penalty.
(Pen. C. Sec. 190.6)

pimits the application of the death penalty {(except
in cases of murder-for-hire, sabotage, treason,
bombings, assault by a life prisoner, or wilful
perjury leading to the execution of an innocent
person) to a person who is physically present during
the murder and who either directly committed or
physically aided in the commission of the act
causing death. :

{More)
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Page Fourteen B
1

. . - 5
Prohibits the imposition of the death penalty on 5

any person who is under the age of 18 at the time
of the commission of the crime. (Pen. C. Sec. 190.5)

Provides that, if the death penalty provisions of the
bill are invalidated, any person sentenced to death
will instead be sentenced to life imprisonment without
possibility of parole. Provides that, if provisions
of the bill requiring life imprisonment without
possibility of parole are invalidated, any person
sentenced to life without possibility of. parole will
be ineligible for parole until he has served 20 years
in state prison. (Sec. 24, SB 155)
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0. Murder. Penalty—In

itiative Statute

.Ofﬁcial Title and Summary Prepared by the Attorney General

MURDER.

penalties of death or confinement without

possibility of
95 years to life.
murderers before service of 25 or 15 year terms,
death penalty is authorized: permits
jury if first jury is unable to reach a unanimous
instatecosts. - .. - "

PENALTY. INITIATIVE ST ATUTE. Changes and expan
parole may

consideration of all felony convictions
i verdict on punishme:

IS

ds categories of first degree murder for which °
be im " Changes minimum sentence for first -
degree murder. Prohibits parole of convicted :
ishment stage of cases in which '
of defendant; requires court to jmpanel new ' !
nt. Financial impact: Indeterminable future increasé -!

P
=R

Under existing law, 3 person convicted of first degree .
smurder can be punished in one of three ways: (1) by *
death, (2) by a sentence of life in prison without the
possibility of parole, or (3) by

ssibility of parole, in which case the individual would

come eligible for parole after serving seven years.

rson convicted of second degree murder can be sen-
tenced to 5, 6, or 7 years in prison. Up to one-third of
a prison sentence may be reduced through good behav-
for. Thus, & person sentenced to 6 years in prison may
be eligible for parole after serving 4 years.

Generally speaking, the law requires & sentence of

~death or life without the possibility of parole when an

_individual is convicted of

~ child, or first degree

- turbance when

* girst and second degree murder,

»ﬁrstdegreemmdef:ndsentenwd

first degree murder under
one or more of the following special circumstan
the murderer was hired to commit the murder; (2) the
murder was committed with explosive devices; (3) the
murder involved the killing of a specified peace officer
or witness; (4) the murder was committed during the
commission or attempted commission of 2 robbery, kid-
napping, forceable rape, a lewd or lascivious act with
burglary; (5) the murder involved
the torture of the vietim; or (6)
convicted of more than one offense
first or second degree. If any of these special circum-
stances is found to exist, the judge or jury must “take
into account and be guided by™ aggravating ot mitigat-
ing factors in sentencing the convicted person to either
death or life in prisan without the possibility of parole.
“Aggravating” factors which might warrant & death
.sentence include brutal treatment of the murder vic-
tim. “Mitigating” factors, which might warrant life im-
prisonment, include extreme mental or emotional di
the murder ‘

of murder in the

Proposal: " '
This proposition would: (1) increase the penalties for
(2) expand the list of
ial circumstances requiring & sentence of either

th or life imprisonment without the possibility of

_ parole, and (3) revise existing law relating to mitigeting

or aggravating circumstances. . :

The measure provides that individuals convicted of
to.life imprison-
a0 '

o - Analysis by Legislative Analyst . . 7

a life sentence with the ’

the murderer has been .

fnent shall serve 8 minim of 25 years, less whatever i;
credit for good behavior they have earned, before they
" can be eligible for parole. Accordingly, anyone sed, -
tenced to life imprisonmenﬂvoﬂd have toserveat least
16 years and eight months. The penalty for second de- .
gree murder would be increased to 15 years to life irn¥ -
prisonment. A person sentenced to 15 years would have .
to serve at least 10 yesars before becoming eligible for ©
parole. . o o . F
The proposition would also expand and modify the
list of special circumstances which require either the ..
* death penaltyor the possibility of parole. AS. .
revised by the measure, the list of special circumstances, ..
would, generally speaking, include the following: SV
murder for any cial gain; (2) murder involving
concealed explosives or explosives that are mailed of
delivered; (3) murder committed for purposes of pre-.
- yenting arrest or aiding escape from custody; (4) mur:
der of any peace officer, federal law enforcement offi-
cer, fireman, witness, prosecutor, judge, or elected oI
lppointed,ofﬁdal with respect to the performance €
such person’s duties; (5) murder involving particularly,
heinous, atrocious, 07 cruel actions; (6) killing 8 victim -
while lying in wait; (7) murder committed during or
while fleeing from the commission or attempted com;
- _ymission of robbery, kidnapping, specified sex crimes
(including those sex crimes that now represent “special
circumstances”), burglary, arson, and trainwrecking ~
~ (8) murder jin which the victim is tortured or poisoned; °
- {9) murder on the victim’s race, religion, nation .~
ality, or country of origin; or (10) the murderer has
~ been convicted of more than one offense of murder in .
the first or second degree. o A
Also, this proposition would specifically make persons |
involved in the crime other than the actual murdere’
- subject to the death penalty or life imprisonment with"_
out possibility of parole under specified circumstan es
Finally, the proposi make the death sen-

tion would
tence mandatory if the judge or jury determines thet
N N !i Iy e -

owm

cumstances, the proposition would require a life s

tence without the possibility of parole. Prior to weigh"l

Ing the sggravating and mitigating factors, the jury ;. '
' ‘- % ‘
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. u;ould have to be Worﬁed that life without the possibil-
ity of parole might at g later date be subject to commuy-

tation or modification, thereby allowing parole. .
Fiscal Effect; : o
We estimate that, over time, this measure would in-
crease the number of persons in California prisons, and
thereby increase the cost to the state of operating the

. [Pprison system.

‘. The increase in the Prison population would result

» the longer prison sentences required for first de-

. gree murder (a minimum period of imprisonment
equal to 16 years, eight months, rather than seven
years); c - )

o the longer prison sentences required for second de-
four years); and

gree murder (nminﬁnumpftenyep.rs,ntherthm-

* &n increase in the number of persons séntenced to
life without the possibility of parole.

'I'hex:e could also be an increase in the number of

The Department of Corrections states that a small
number of inmates can be added to the prison system
at a cost of $2,575 per inmate Per year. The additiona)
costs resulting from this measure would not begin until
i use the longer terms would only apply

" to crimes committed after the proposition became ef-

fective, and it would be four years before any person
served the minimum period of imprisonment required
of second degree murderers‘under existing law.

Text of Proposed Law

This initiative measure Proposes to repeal and add sections

of the Penal Code,; therefore, existing provisions Proposed to

2 type and new isions

Proposed to be added are printed in stalic type to indicate that
Y are new. :

PROPOSED LAW

"Section 1. Section 190 of the Penal Code is repealed,

| 300 pemnguﬂcyofmurdefhiheﬁmdegnem
uﬁef:reﬁheonﬂnm o P/
bility Pﬂde.ereenﬁneminmm ife-
penaliy to be applied shall be determined o provided in

ﬁemhthemmkrﬁve,dmermm .
Sec. 2. Section 190 is added to the Penal Code, to read:
190 E\cryparmngm‘ltyafmurden‘n the first degree shall

bility of parole, or confinement in the state prison for g term
of 25 years to life. The penalty to be applied shall be deter.
ined &s provided in Sections 190.1,.190.2, 190.3, 190.4, and
08 . .

- Every person suilty of murder in the second degree shall
hzcanﬁnmenfin the state prison for a term of 15 years

”

suffer death, confinement in State prison for life without poss.

. and one of the special

{5} ¥ the defendant i found puilty of frst degroe murder
special

!
i
!
!
%

" termined. If the trier of. fact finds the defendant guilty of first

degree murder, it shall at the same time determine the truth
afall 2/ circumstances clmzednenummtedm Section
1902 except for o special circumnstance pursuant to
Parsgraph (2) of subdjvision (8) of Section 190.2 where itis
alleged that the defendant ped been convicted in & prior
Nuued;h;d’ﬁenﬂ&ugd‘mmdgrin the first or second

(b) I the defendunt s found guiley of frst degree murder
] F

pursuant to
Peragraph (2) of subdivisiog (2) of Section 1902 wh;

ty
ity under Section
detarmxhednmw‘dedin Section 1904, If he &
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substitute for the law enforcement work necessary* possibly invalid statute. . g
to apprehend suspects still on the loose. . Don't be fooled by false advertising. READ Propost; .
gut y%‘l‘ 'hef&y know that. death 4 . tion 7. VOTE NO. . - g
egardless of the nents’ claim, no death penalty . . - -
hw—-?neither Propol:irtci’grol 7 nor the current California . mm Probation, Parok S
law—can guarantee the qutomatic execution of all con- - - " and Corrections] Associstion :
‘en;icwd murderers, let alone mspects not yet apprehend- - . '
. : . . ) NATHANIEL §. COLLEY .
California has a strong death penalty law. Two-thirds Board Mezbes, National Amvociation for the’
of the Legislature approved it in August, 1977, after Advancement of Colored People
ﬂmn& of careful dngng and tEers-unsiw: 'Iobhyin by JorN P .lnowN
ea‘tvu. oroementoﬁicnkqdo er _thpen.a.lty vo- our mAN- e
-‘Arguments printed on thfs .puge are the opinions of the authors a.nd have not been

CHARLES MANSON, SIRHAN SIRHAN, THE ZO-
DIAC KILLER, THE SKID-ROW SLASHER, THE
HILLSIDE STRANGLER. oo

These infarnous names have become far too familiar
to every Californian. They represent only & small por-
tion of the deadly
izes law-abiding citizens. - .

Since 1972, the people have been demanding a tough,
effective death ty law to protect our families frgxhn
-ruthless killers. But, every effort to enact such a law has
been thwarted by powerful anti-death penalty politi-
cians in the State Legislature,

In August of 1977, when the public ofxtcﬁ; for: 2 éapital

gunishmem law became too loud to ignore, the anti-
eath alty politicians used their influence to make
sure that the death penalty law by the State

Legislature was as weak and ineffective as possible.
That is why 470,000 concerned citizens signed peti-
tions to give you the opportunity to vote on this new,
tough death penalty law, - -
Even if the President of the United States were assas-
California, his killer would not receive the
death penalty in some circumstances. Why? Because
the Legislature’s weak death penalty law does not ap-
ply. Proposition 7 would. . . o
If Charles Manson were to order his family of drug-

-crazed killers to slaughter your family, Manson would

not receive the death penalty. Why? Because the Legis-
lature’s death penalty law does not apply to the master

mind of a murder such as Manson. Proposition 7 would. '

o Murder. Penalty—Initiative Statute

Argument in Favor of Proposition 7
. night dmgcl{ because the murderer was high on dopet!
plague of violent crime which terror- - d

* a prosecutor, or a fireman. It wo

" . yeligion or nationality. And, it would apply to all situa¥|
tions which are covered by our current death penalty; ghe

And, if you were to be killed on your ﬁy home tor’

and wanted the thrill, that criminal would not receive: |
the death penalty. Why? Because the Legislature'£!
weak death penalty law does not apply: to every mur: .
erer. Proposition 7would. . ..~ "« = :
Proposition 7 would also apply to the killer of a jud: e

d apply to a killer wio*' !

‘murders a citizen in cold blood because of his race ors

w. . .
In short, your YES vote on Pro‘posiﬁori 7 will give §

every Californian the protectionof the nation’s tough®
est, most effective death penalty law.

A long and distinguished list of judges and law en®
forcement officials have agreed that Proposition 7 wil.
provide them with a powerful weapon of deterrence if
their war on violent crime. . :

Your YES vote on Proposition 7 will help law enforce:.
ment officials to stop violent crime—NOW. .,

- JOHN V. BRIGGS T v
Senator, Seate of Californis

DONALD K. RELLER
. . Attorney at Law

G i B e

[

s

"
LY

Former Federa! Prosecutor

DUANE LOWE - T
Fresident, Californis Sherifls’ Associstion
Sheriff of Sacramento County :

Rebuttal to Argument in Favor of Proposition 7

tisiTrPe argum'ém for Proposition 7 is strictly false adver-
g R : |

« It would not affect the Charles Manson and Sirhan
Sirhan cases. They were sentenced under an old
law, thrown out by the courts because it was im-

*  pro r& written. o

» or the “zodiac killer™, “hillside strangler™ and
“skid-row slasher™, they were never caught. Even
the nation’s “t_ouﬁiiest death penalty law cannot

The Jnges;rnt law is J_Ir'zot “weak m? inefiecti\;e""'
claime oposition 7 proponents. It upplies to mur-
der cases {ike tgce’ ones cxlt)ed. PP R
Whether or not you believe that a death penalty law |

* isnecessary to our system of justice, you should vote NO..
- on Proposition 7. It is so confusing that the courts may

well throw it out. Your vote on the murder penm ;
initiative will not be a vote on the death penalty; it will °
be a vote on a carelessly drafted, dangerously vague 15!}3 :

_ . ¢hecked for accuracy by any official agency.
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Murder. -"_Pelnalty—-'Iqitiativé Statute

_Argument Agm'ns_t Proposition 7 -
Proposition 7 does allow the death penalty in more

5. DONT BE FOOLED BY FALSE

youare vo:'ng on is NOT
DY has the death penalt;

ADVERTISING.
whether Califor-
penalty. California Al-

than present law. But what cases?

. tenced to die for lending another person a screwdriver
"to use in a burslary. if the other person accidentally

. The question is NOT wh
a tough, effective death

fornis should have
as the death penalty fo

Y killed someone
ferent lunds of crimes

uring the burglary. Even if the man or

- Woman was not present during the bur?lary. had no

any other State in the coun
€ question you are vol
lifornia’s present death

L . intention that anyone be killed orhurt, in-
ting on is whether to repeal
and replace it

act urged the
ar not to take a weapon along, d)ey could still be

sentenced to die.

with a new one. Don't.be fool

This is the kind of law that
l you & new car, you'd compare it -

Wwastes taxpayers’ money -

by putting counties to the expense of capital trials in
many cases where the death Penalty is completely inap-
Propriate. To add to the waste, Proposition 7 requires
two or more jury trials in some cases where present law
Tequires only one,

with your present aut
_price for 8 worse machine

Whether or not you a
law, it was written carefi
the death penalt
It was supporte

ile before paying a hi er

R

‘California’s present
people who believed ini
0 see it used effectiv:
cement officials fan

-

and wanted't

by law enfor : -
\ A der. It won’t. DON'T BE FOOLED
proposed by Proposition 7 is written VERTISING. Vote NO on Proposition 7.
ems instead of solving them, ’ R
even say what ha

the present law if

carelessly and er
For example, it does not .
charged with murd

AT s it b <L, ¢
-

sentence. This
As a result, court
complicated.

give California a-more effective geyn;l—mé mlg-
AD-

_cin't let yourself be fooledb claims that Proposition

MAXINE SINGER '

Presideat, California Probation, Parole
and Correctional Association

NATHANIEL s. COLLEY

Board Member, National Am!um for the
Advancement of Colored Feople '

JOHN PAIRMAN BROWN b
Board Member, California Church Council

- Rebuttal to Argunien_t Against Proposition 7

LRIGHT, LEI‘S TALK ABOUT FALSE ADVER-

. The opposition maintains if
screwdriver to his neig
commit a8 murder, the

someone were to lend a
hbor used it to

get the death
NTENTION that

d read Section 6b of the P
Person must have INTEN \
ission of a murder to be sub-

specify what hap-

ged with murder

-year law student could have

ed retroactive-

er an o/d law will be
w.

hbor and the neij
r lender coul
‘he had NO IN

lease turn back an,
on 7. It says that the
'ALLY aided in the
Tiect to the death penalty
that Proposition 7 doesn

This citizen’s in.iﬁativg will give your fa'mil ' the pi
tection of the strongest, most effective deatiz
w in the nation. S .

:told them Proposition 7
;ly. Anyone arrested un
sentenced under the o/d Ia
€ Opposition can't understand why we included

.E:ting circumstances provision ,

;in ?roposition . Well, that same ﬁrst-yeat_hw student

penalty
tor, State 7 ;

DONALD 1
Attorney at Law .
Former Federa) Prosecutor

" DUANE LOWE .
President, California Sherills* Association -
" SheridT of Secramento County ]
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BERERD SRTRSDY

.(8) "FuﬂyEm:‘lased' * means closed in by a ceiling or roof
' and by walls on all sides. . .
(h) “Health Facility™ has the meaning set forth in Section

1250 of the Health and Safety Code, whether operated by a
public or private entity.

OWL v

ly frequent during the course of employment but to which
members of the public are not narmally invited, including,
but not limited to, work areas, employee Jounges, restrooms,
meeting rooms, and employee cafeterias. A private residence’
ts not & “place of ernployment.” -

() “FPolling Place” means the entire room, hall, garage, or

b e e e ¢ ———— -
e e e o

only during such time as election business is being conducted.
. - (k) “Private Hospital Room"” means s room in a health
«  facility containing one bed for patients of such facility.

V' @) “Public Place™ means any area to which the public is
©dnvited or in which the public is permitted or which serves as
& place of volunteer service. A pnvntemdenxunou “pub-

“public place” includes:

s ¥

(i) “Flace of Employment”™means anym under the con- -
trolof a publtc or private employer which employees normal-

otberﬁczbtyin which persons cast ballots in an election, but .

- Mic place.” Without limiting the genmbty the foregoing, .

¢vii) jury rooms end juror waiting rooms;

(viii) polling places;

(ix) courtesy velucles. -

{m) “Restaurant”™ has the meaning set l'ortb in Section
28522 of the Health and Safety Code except that the term
“restaurant” does not include an employee cafeteria or a tav-
ern or cocktail lounge if such tavern or cocktail Jounge is a
“bar” t to Section 25.9.”(:) :

(n) "Retail Tobacco Store™ mesns a retail store used pri-
-marily for the sale of smoking products and smoking accesso-
nies and in which the sale of other products is incidental.
*Retail tobacco store” does not include & tobacco department
of a retail store mmmonly known as a department store.

(o) “Rock Concert” means a hive musical performance
-commonly known as a rock concert md at which the musi-
cians use sound amplifiers.

(p} “Semi-Frivate Hospital Room” menn: s room in a
Dealth facility containing two beds for patients of such facility.

-(q) “Smoking " means and includes the carrying or holding
of a lighted cigarette, cigar, pipe, or any other lighted smok-
ing equipment. used for the practice commenly known as
Smoking, or the intentional inhalation or exhalation of smoke
from any such Lghted smoking equipment.”

SECTION 2 Severability -

If any provision of Chapter 10.7 of the Health and Safety
Code or the application thereof to any person or circumstance_
is held invalid, any such invalidity shall-not affect other provi-
sions or lpphcauom of said Chapter which can be given-effect
without the invalid provs:en or application, and tao this end
the provisions of said Chapter are severable.

SECTION 3: Effective Date

Chapter 10.7 of the Health-and Safety Code becomes effec-
tive 90 days after approval by the electorate.

— @

ment of the board, must be examined in weighing the evi-

. dence; and (4) whether the conduct included acts, words or

deeds, of a continuing or comprehensive nature which would
tend to encourage, promote, or dispose schoolchildren toward
private or public homosexual sctivity or private or public
homosexual conduct.

(g) I, bys pmpondemr.t of the evidence, the employee
is found to have engaged in public homosexual activity or
public homosexual conduct which renders the emplovee unfit

. for senice, the employvee shall be dismissed from employ-

ment. The decision of the govem.mg board shall be subject to
Judicial review.

_SECTION 4. Severability Clause
l!’-ny provision of this enactment or the lpphcnhon thereof
to any person or circumstances is held invalid, such invalidity

. shall not affect other provisions or applicition of this enact-

ment which can be given effect without the invalid provision
of application, and to this end the prov:aons of tlns enactment

, are aevmble

er (i) arenas, auditoniums, gxllenat, mxmum:. and theaters;
(/)] (ii) business establishments dealing in goods or services to

which the public is invited or in which tl:e publicis permitted:
- (iif) instrumentalities of public transportation while cper-
ite ating within the boundaries of the State of California;

(iv) facilities or offices of physicians, dentists,-and other
is persons licensed to practice any of the healing arts regulated
er under Division 2 of the Business snd Professions Code;

»- (v) elevators in commercial, gpvemmenta! office, and
alf " residential buildings; :
by - (vi) public restrooms;
20t . .
m ™ l TEXT OF PROPOSITION 6—Continved from page 29
‘:nd d truth of the charges upon which a finding of probable cause
o was based and whether such charges, if found to be true,
re- ; render the emplayee unfit for senice. This hearing shall be
¢ beld in private session in accordance with Govt. Code § 54957,
. t unfess the employee requests a public hearing. megolemmg
ent I s decision as to whether the employee is unfit for serv-
wer see shall be made within thirty (30) working days after the
ev- conclusion of this hearing. A decision that the employee is
ent unfit for service shall be determined by not less than a simple
majority vote of the entire board. The written decision shall’
inciude findings of fact and conclusions of law.
th . () Factors to be cansidered by the board in evaluating the
e charges of public hornosexual setivity or public homosexusl
ol B conduct in question and in determining unfitness for service
. shall include, but not be bmited to: (1) the likelihood that the
;";_ :amwry or canduct may’ adversely affect students or other ..
e , 'employeas, (2) the proxmity or remoteness in time or loa-
ﬁ_" . ytion of the conduct to the employee’s responsibilities; (3) the
1‘ te.rl‘eruutmg or aggravating circumstances wbmlz. in the judg-
2of R.:
cor kK o . e
s "lm OF PROPOSITION m&:ud from pege X3
ers ' ‘found to be sane, tben shall be further proceed-
) :bgsmtbequaﬁma‘l"mmdlymkﬁnpwedwcbm
sblic .{uedxbgubdlbemd mm'dm«wltbtbemmm
of Section 190.3 and 190.4.
dby . Sec. 5. “Section 1902 of the Pena! Code is repealed.
1808 Fhe penelty for a defendant found guiley of nude!
nent § i the first degree shall be deeth or confinement ‘n the siete

mhﬂem&oﬁm&yipﬂehmmhwﬁ&

hasbeen
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ﬂbﬁdummaﬂmmwuﬂ
Obemurdefmwﬂﬂd-dekbm!emd - end

wperpehﬂedbymd’. ldeneecrclpld
sive;

(e)?bede&ndm&mpennoﬂy dunnglheeoml
moﬂhe-e!oroebecmgdeﬂh- with intent do
eause death sided or nehqetorub
mdu&ndnyd&e&ﬂmg eireum/

Hﬂnﬂe&nhnmoﬁmu inSeeh‘en&Orl:
. wabdivision {a) or {b) of Seetion 830-8; ision {a} or +b)
of Beetion 830:3; or subdivision {b) of §

lhecehnl

Sec. 6. Section 1902 is added to the Perial Code, to resd:
1902 (a) The penalty for 8 defendant found guilty of

murder in the first degree shall be desth or coafinement in
state prison for a term of life without the bility of parole
in any case in which one or more of the omnxspecul
circurnstances has been charged and ly found under

_Secaanlml to be true:

a) mmmda mbmmdudumdwtlwﬂnm—
cia] guin.
@) The defendant nspan‘anlymvﬂtaid’nwﬂertz

@

- &30.1, 8302, 830.3, 83031, &30&5&70.36;8?04&305&?053!

« engaged in the performance of bis duties. ’i
. tionally killed for the purpose of preventing his testimony in,.
. during the commission, or sttemp

' sestimony In any criminal proceeding. j
o

muﬁwdwrmcommubammw‘

o SRR 1
il
tbeﬁntdegreearmddapeeibr&epwpmafm

parsgraph an offense committed in another jurisdiction
which if committed in California would be punishable as first

*." or secand degree murder shall be deemed murder in the first |
- ar second degree.

(3 n:ddm:mm&#m;bmmncmd ]
afmaretbmmaﬁmxofmwderiutbeﬁ:ﬂarmd‘

(4) The murder was committed bymum of s de:tmcave

-  device, bomb, or explosive plnnted hidden or concesled in

any plice, dres, dwelling, building or structure, and the de-
fen tlmewarrumably:houldbam Jnown that his act ‘

- or acts wzddauleaputdskd‘daﬂ: toabummbczng
. ar buman

- (5) The murder was mmmmedlar tbe purpase of avwd-

. :_lngarprevanmlhufulmwtopafxt. ar.lﬂmpt to

perfect an escape from Jawful custody,
(6) The murder was committed by means d’ a dm:a’w

" device, bomb, or explosive that the defendant mailed or deliv-

ered, cuemptedtonmlardel:ver, ar cause (o be-mailed or
delivered and the defendant knew or reasonably should have
known that his act or acts muldauteamtmkafdmth
to a human being or human beings.

(7) The victim was a peace oﬂ‘ioerndeﬁnedin&'ecbon

. At

&30.6, £30.10, &30.11 aor 830.12, who, while engaged in thel
course of the performance of his duties was intentionally
killed, and such defendant knew or ressonably should baw.-
Inown that such victim was & peace officer engaged in the!
performance of his duties; or the victim was & peace officer as’
defined in the above enumerated sectians of the FPenal Code,’
or a former peace officer under any of such sections, and was,
Intentionally killed in retalistion for the performance lus
official duties.

(8) The victim was a federal law enfanwnem officer or;
agent, who, while engaged in the course of the ance; 1
of his duties was intentionally killed, and such defendant,
knew or reasonably should have known that such victim was
& federal lsw enforcement officer or agent, engaged in the
performiance of his duties; or the victim was a federal law.
enforcement officer or agent, and was intentionally killed in
retaliation for the performance of his official duties. - .

(9) The victim was & firernan as defined in Section 245,
who wbdeengzgedmﬂ;ewmeafthepelfwmmmafbu‘
duties was intentionally killed, and such defendant knew ar'
ru:ambly.:hocddbavebmw that such victim was 8 fireman

(10) The victim was & witness to # crime who was inten-

conunission or the'

crime to which he was g witness; or the victim was 2 mme&’,
fo & crime and was intentionally killed in retaliation for his'.

any criminal proceeding, and the ejwnotcouumttef
[{

(11) The victim was a prosecutor or assistant prosecutor
cbmamuhrwmlmtwafmylxd
state prosecutor’s affice in this state or any other state, or 8,
federdpmtw:aﬁmmdtbemwicrmamedauun';
mabaambrwbmmttbemfwmmdwewcmb

) viclim was & ar any court
of record in the Jocal, state or foderal system in tbe.S'tm:Js
Cnhfomuarinmyotbamteahbe UmtedSutwmdtbe‘
murderwumed’autlnmabmonfnrarloprmttbe
of thé victim s official duties. -
(13) The victim mmdectedwappamedoﬂiad

»
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government of Californis, or of any local or state governmen!
d'wotbaluubmevﬁted&tsmdtbehlhnz
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' 3| iotentianally carried out in retalistion for or to prevent the
N\ performance of the victim’s official duties.
. (14) The murder was especially heinous, atrocious, or eru-
. el, manifesting exceptional depravity, as utilized in this sec-
1 1 tion, the phrase especially heinous, atrocious or eruel mani-
’ festing exceptional depravily means s conscienceless, or
pitiless erime which Is unnecessarily torturous to the victim.
(15) The defendant intentionally killed the victim while
dying in wait. . .
(16) The victim was intentionally killed because of his race,
color, religion, nationality ar country of origin.

: engaged in or was an sccamplice in the commission of, at-
tempted caommission of, or the inmediate flight after commit-
ting or attempting to cammit the following felonies:
(1) Robbery in violation of Section 211. - -
(ii) Kidnapping in violation of Sections 807 and $08.
(ii) Rape in violation of Section $51. .
(iv) Sodomy in vivlation of Section £86. - .
(v) The performance of a lewd or lascivious act upon per-

(vi) Oral copulation in violation of Section £55a.

(vii) Burglary in the £rst or second degree in violation of
- {viii) Arso in vialation of Section 447. .

(ix) Train wrecking in violation of Section £19. )

(18) The murder was intentional and involved the inflic-
-tion of torture. For the purpose of this sectian torture requires
proaf of the infliction of extreme physical pain no matter how

fong its durstion. - - -. _
L (19) The defendant intentionally killed the victim by the
administration of poison. ’

(b) Every person whether or not the actual killer found
guilty of intenbionally aiding, abetting, counseling, command-
ing, inducing, soliciting, requesting, ar assisting any actor in
) the cornmission of murder in the first degree shall suffer death
or canfinement in state prison for a term of life without the
possibility of parale, in any case in which one or mare of the
special cireumstances enumerated in paragraphs (1), (3), (1),
(5), (6), (7). (8). (%), (10), (11), (12), (13}, (I4), (15), (16),
(17), (18), or (19) of subdivisian (a) of this section has been
eharged and specially found under Section 1904 to be true.

The penalty shall be determined as provided in Sections
190.1, 190.8 1903, 1904, and 1905 = . .
. Sec. 7. Section 190.3 of the Penal Code is repealed. .

300:3: I thie defendant has been found guilty of murder in
the Rirst degree; and » speeial cireumstance has been charged
and found te be true; or if the defendant mey be subjeet to the
division {a} of Seetion 1673 of the Military and Veterans Gede;
or Section 3% 185; 310 er 3500 of this code; the tricr of fact ohall

or ,
s invelve the or implied threat 4o we foree or vie/
re o A o

£ However in no event shell evidenee of prior eriminal activ/ .

§8%2 Rl UEn®R EETAE? ERG™ 5’_!5!7-‘.“5! T EEY RN

(17) ncmwdermmmittedwbﬂetbeddmdmtﬁs- '

200 of 2 child under the age of 14 in violation of Section 958, *

determine whether the penalty shall be death of Jife impris/ |

memmﬂ@emof

in other proceedings . :
© Execept for evidenee in proef of the offense a7 speciel eird

. mmm.m»mg&m

Be evidenee may be the prosecution in eggrave/

introdueed without
_d;:edhy&t;iefenduﬂin Hgat

determining the penalty the trier of foct thell take inte
aceount any of the following factors if relevant:

" {at The cireumstances of the erime of which the defendent

was sonvicted in the presént
any speeial circumsinnees found to be true pursuent to bee/
Son 4004

Mﬁewunheneeofam;eﬁﬁwby—&e
defendant which invalved the use or aliempicd e of foree
qﬁehnnu&ewdgrhpkedmeouem

¢} Whether or net the offense was-commitied while the
defendan was under the influenee of extreme mentel or
otiomel disturl : .
48> Whether or not the vietim was o pariicipant in the
defendant's homicidal conduct or consented to the hemieidal

£} Whethes or not the offense was commitied under eir/
wﬂeh&edeﬁendmﬂy ¥ tobee

fmpaired 02 ¢ result of mental disesse or the effcets of intonice/
tion: : : .

- b The age of the defendant ot the time of the erime:

i or not the defendant wes an accomplice to the
offense and bis participetion in the commission of the offense
of the erime even though it is net @ legal exewse for the erime:
trier of fact shall eensider; takce inte secount and be guided by
the eggravating and mitigating eircumsiences referred o in
this seetion; end shall determine whether the penalty shell be
death or life imprisonment without the pessibility of parele:

Sec. 8. Section 190.3 is added to the Pena! Code, to read: -,

190.3. If the defendant has been found guilty of murder in

- the first degree, and a specia] circumstance has been charged

and found to be true, or if the defendant may be subject to the

" death penalty after having been found guilty of violating sub-

division (a) of Section 1672 of the Military and Veterans Code
or Sections 37, 125, 218, or 4500 of this code, the trier of fact
shall deterrnine whether the penalty shall be desth or con-
Enement in state prison for a term of life without the possibil-
ity of parcle. In the mﬁequsnhnal’fendz'._
evidence may be presented by both the people and the
fendant as to any matter relevant to aggravation, mibgation,
and sentence including, but not limited to, the pature and
circumstances of the present offense, any prior felony convic-
tion or convictions whether or not such conviction er convic-
tions involved 8 crime of viclence, the presence or absence of

other criminal activity by the defendant which involved the .

neqammplu_imd'fmmarvﬂwmwwbdhwlved

R
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the express or implied threat to use force or vidlence, and the
defendant’s cherscter, background, history, mental condition
and physical condition. *
. However, no evidence shall be admitted regarding other
eriminal sctivity by the defendant which did not involve the

use or attempted use of force ar violence ar which did not

mvalvetheexpre.s'ofimpb'edthmuoux!amarvlaknx.
As used in this section, criminal activity does not require 8
conviction. - . - L :
Hominnomt:bnﬂenﬂeneeafpﬁarml_wﬁw
ity be admitted for an offense for which the defendant was
prosecuted and scquitted. The restriction on the use of this
evidence is intended to apply only to ings pursusnt to

proceedings
his section and is not intended to affect statutory or decision-

_dlawallqwmgmeb‘ evidence to be used in any othes proceed-

Except for evidence in proof d

cumstances which subject a8 défeadant to the desth penalty,
no evidence may be ted by the tion in agETAVE-
tion unless notice of the evidence to be introduced bas been
given lo the defendant within & ressonable period of ime &s
determined by the court, prior to trial, Evidence may be
introdaced without such notice in rebuttal to evidence intro-
duced by the defendant in mitigation. .

The trier of fact shall be instructed that 8 sentence of con-

finement to state prison far & term of Life without the passibi-
ity of parole may in future after sentence is imposed, be com-
muted or modified to a sentence that includes the possibils
of parale by the Governor of the State of California. - ~

In determining the penalty, the trier of fact shall take fnto
account any of the following factors if relevant:

(a) The circumstances of the crime of which the defendant
‘was convicted in the present ing and the existence of
myspeahla’:umz_:lznm!nmdtabetmepummto&q
tion 190.1, - -

(b) The presence or absence of criminal activity by the
defendant which involved the use or attempted use of force
or violence or the express ar implied threst to use force or
violence. . .

{c) The presence or absence of any prior felony conviction.

(d) Whether or not the offense was committed while the
defendant was under the influence of extreme mental or

+ emotional disturbance.

(e) Whether or not the victim was & participant in tbe
dafendant s homicidal conduct or consented to the bomicidal
act. . . ’

(I} Whether or not the affense was cammitted under cir-
cumstances which the defendant reasonsbly believed to be a

~ moral justification or extenustion for his conduct.

{(g) Whether or not defendant acted under extreme duress
or under the substantis] domination of another person. -

(h) Whether or not at the time of the offense the capacity
of the defendant to appreciste the criminality of bis conduct
arm:anfbrmhismnducttoﬂ)erequimmwtsafhww
impu'reduamadtafmmhldbaxwdekd. or the affects
of intoxication. .

) nemdﬁcde{a:danrnttbcmnedtbem

G) Wbethetaruottbedefendmfwmncca‘mplicemm
cﬂ'ememdhbprﬂapnb’onhﬁemmim‘andtbem

aof counsel,
the trier of fact shall consider, take into sccount and be guided
by the aggravating and mitigating eircumstances referred to
In this section, and.thdlimmumtwccafdatblfmufu
of fact cancludes that the aggrava circumstances oul-
weigh the mitigating circumstances. If the trier of fact deter-
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of the offense or special cir-
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mines that the mitigating circumstances outweigh the sg- §
gravating circurnstances the trier of fact shall imposc 8} we
sentence of confinemént in state prison for 8 term of kife ] :°
‘without the possibility of parcle. o K
“Sec. 9. Section 190.4 of the Penal Code is repealed.
1904 <o} Whenever jel eirewmst s eny

) lhm&eﬁefdhﬂﬁaﬂhcmﬂeslhrth:é

i
g
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peopie; in which exse the trier
defendant

ehargedbmme,mﬂtbeﬁudhﬂbcjmthembﬂiq
dmmnwm&emﬁ&em«um&ﬁw;_
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enal Code, to read:
ces as enumer-
trier of fact finds the
the trier of fact shall
truth of each alleged special .
of the truth of any or all of
shall be made by the trier of fact an
¢ the bearing held
+ to Subdivision (b) of Section 190.1. .
ble doubt as to whether 2
dant is entitied to a finding that is not
affact:bnllm&kelspedllﬁndingtbuach
charged is either true
_or attempted commission
chargedmdpmmdpw’su&n
the trial and conviction of th
If the defendant was convi
the trier of fact

! Sec. 10. Section 190.4is added to the P
. 1904. (n) Whenever special cii
| “sted in Section 1902 are alleged and the
V" defendant guilty of first degree
} o make a special finding on the
' sircumstance. The determination
the special circumstances

Hi

2,
§

In case of # reasona. special amum
stance is true,
true. The trier

Nyt ;
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or not true. When- *
of the commission

if

such crime shall be
flotbc;enallll‘w.npplmro

by the court xitting without
shall be a jury unless &
defendant and by the people, in which
If the defendant was canvicted
of fact shall be & jury unless & jury
defendent and by the people.

!

L3
11

'

i

. of fact shall be the court.
7 a plea of guilty, ’
szn‘ved?y

-
»

ith
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i

i

y—mreey g g

! by a jury, and the juty

‘| verdict that one ar mare of

d does not reach &

‘! special circumstances
dismiss the jury and

fxsues, but the issue of guilt
shall such jury retry the isuve

crcumstances charged
unsnimous verdict that all the -
are pot troe, the court ghall

Madanuwﬁwimpmded
shall not be tried -
of the truth of any of the

R

special circumstsnces which were found by an unanimous
verdict of the previous jury to be untrue. If such new jury is
wnable to reach the unanimous verdict that ane or more of | the
special circumstances it is trying are true, the court shall dis-
miss the jury and in the courts discretion shall either order
_a new jury impaneled to try the issues the previous jury was
anablé toreach the unanimous verdict on, or impose 8 punish-
ment of confinement in state prison for a term of 25 years.

(b) Ifdefendent was convicted by the court sitting without .
& jury the trier of fact at the penalty hearing shall be a jury
unless & jury is waived by the defendant and the people, in
which case the trier of fact shall be the court. If the defendant
was convicted by a ples of guilty, the trier of fact shall be s
Jury unless a jury is waived by the defendint and the people.
. Ifthe trier of fact is a jury and has beer; unsble to reach a
unanimous verdict ss to what the penalty shall be, the court
shall dismiss the jury and shall order & new jury impaneled to
try the issue as to what the penalty shall be. If such new jury
is unable to resch & unanimoys verdict as to what the penalty

" ghall be, the court in its discretion shall either order & new jury
ar impose a punishment of confinement in state prison for &
term of life without the possibility of parole. .

(c) If the trier of fact which convicted the defendant of 2
erime for which he may be subject to the death penalty was
& jury, the same jury shall fonsider any plea of not guilty by
reason of insanity pursusnt to Section 1026, the truth of any
special circumstances which may be alleged, and the penalty
to be applied, unless for good cause shown the court dis-
charges that jury in which case 8 new jury shall be drawn. The
court shall state facts in support of the finding of good cause
upon the record and cause them t0 be entered into the min-
utes. . . ,

(d) In any case in which the defendant may be subject to
the death penalty, evidence presented at any prior phase of
the trial, including any proceeding under & ples of not guilty
by reason of insanity pursuant to Section 1026 shall be consid-
ered an any subsequent phase of the trial, if the trier of fact
of the prior phase is the same trier of fact at the subsequent

(e} In every case in which the trier of fact bas returned &
verdict or finding imposing the death penalty, the defendant
shall be deemed to have made an application for modification
of such verdict or finding pursuant to Subdivision 7 of Section
11. In ruling on the application, the judge shall review the

. evidence, consider, take into account, and be guided by the
aggravating and mitigating circumstances referred to in Sec-
tion 190.3, and shall make a determination as to whether the
Jury's findings and verdicts that the aggravating circurn-
stances outweigh the mitigating circumstances are contrary
to law or the evidence presented. The judge shall state on the
record the reasons for his findings.

- The judge shall set forth the reasons for his ruling on the

_ application and direct that they be entered on the Clerk’s
minutes. The denia! of the modification of the death penalty
verdict pursuant to subdivision (7) of Section 1181 shall be
reviewed on the defendant’s automatic appeal pursuant to
rubdivision (b) of Section 1239. The granting of the applica-
tion shall be reviewed an the People’s appeal pursuant to
paragraph (6). : :

Sec. 11. Section 1905 of the Penal Code is repealed.
the deeth penalty shall not be imposed upen eny persen whe
bndﬂ&eqed“yma&e&ne'dmd&he
ehe.?hehrdendpnofnh&eag'ednehpemnm
be upen the defendent: :

<) wmmmﬁﬁamm.mm

pursuent te an agreement @ defined in subdivi/
mﬁdsee&mmﬂ;mwhmcpmmhmdefc
violation of subdivision <) of Beetion 674 of the Military and

e




lling of the vietm: -

Sec. 12 s«:ﬁonmzmddedmu:ermdade.eom& .

190.5. Notwithstanding any other providon of law, the

'datbpendry:bdlnolbelmpoxdupanmymwbob )
under the age of 18 at the Bme of the commissian of the crime.. -
- ﬂehwdenafpwfutntbemaﬁmbmwbew

the defendant. ~ -

Sec. 13. lflnyw:md. ehuse,w-mtenae!nlny
section amended or added by tlm initiative, or any section or
provision of this initiative, or application thereof to any per-

mwdrwmstmce.isheldmvakd.wchmnhd:ry:haﬂnot ’

" fty of parole. < . L

."_lmended or added by this initiative or any section or provi- §/
sion of this initiative, or application thereof to-any

" this initiative shall instea
.tohfeinnmtepﬂm

lﬁectmyotherwurd phrase, dnuse,wnentenceinmytee— "
tion amended or udded by this initiative, or any other section, |
provisions or application of this initiative, which can be given
g:ct without the i.nvl:l\d word, Ehnsu:; ch‘t’xse , sentence, sec-
provision or application and to en thepmv:amsoflr
this initiative are rf lared to be severable. - 3
Sec. 14. ¥ any word, Ehnse. clause, or sentence in my
section amended or added by this initiative or any section or |;
provision of this initistive, or application thereof to any per-
son or circumstance is held invalid, and a result thereof, a
defendant who has been sentenced to death under the provi-
sions of this initiative will instead be sentenced to life impris-
‘onment, such life imprhomneut lb-ll be without the posnbxl

T Ty

If an word,plmse,dlme.crlentcmelnmysecﬁon:

circumstance is held invalid, and a result thereof, s t'}::feﬂdnnt‘l
who has been sentenced to confinement in the state prison for 1
life without the possiblhg' of parole under the provisions of

be lantenced to & term:- of25 years}.
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‘Supreme Court (Reckwell v. Superior Court). The

SENATE COMMITTEE OM JUDICIARY 1977-78 REGULAR SESSION

SR 155—(Deukiéjiam--
As amended February I;ft:)
Penal Code ——

DEATH PENALTY

(SR W n

HISTCRY
Source: Author
Prior Legislation: None

Support: Attorney General, Calif. D,A.'s & P.O.'s
Ass'ns., Calif. Fed. of Rerublican %oinen

Opposition: ACLU, Calif. Pub. Def's. Asz'n., Calif.
Attorneys for Criminel Justice, Nat'j.
Council of Jewish Women

PURPOSE
Existing law provides for the imposition of the

death penalty for certain crimes under precedures
which have been invalidated by the Califorria —

Court applied standards articulateda by the U.S. ;
Supreme Court in Gregg v. Georgia. [P

£B 155 eliminates provisions making the death
penalty mandatory for certain crimes. It a@ds
procedures whereby the trier of fact may consider
any mitigating circumstances surrounding the
particular crine and the particular defendant
before determining whether the penalty should Le
death or life imprisonment without the possibility
of parole.

The purpose of the bill is to provide a rrocedure
for the imposition of the death penalty which will
satisfy those procedural standards apperently
required by the United States Supreme Court.

The Department of Justice states that<14¢ people
were convicted of first degree murder in 1972, 220
in 1973, and i85 in 3974. It has no estinete of

(More)
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K sB 155 (Deukmejian)
s page Two

the number who would have been subject to the
death penalty under the provisions of this bill.

(5, W, town

@ COMMENT

3\
thm e ..X

1. Comparision of SB 127 'and 8B 155

g

Major provisions:

(a}) Both bills would apply the death penalty
to the same offenses (See Comment #4).

(b) The mitigating circumstances provided
in both bills are substantially the same,
save that SB 155 also includes the
reasonable belief of moral justifica-
tion (See Comment #5).

4 (c) The bills' procedures differ significant-
ly. 8B 127 provides for a bifurcated
process in which the aggravating and
mitigating circumstances are weighed
together during the penalty phase

(See Comment #6, SB 127 analysis).

. SB 155 has a trifurcated procedure: the

o : trial, a hearing on aggravating circum-

stances, and a separate hearing to
determine the penalty (See Comment #8).

(d) In SB 127, the alternate penalty to
death is life imprisonment with parole;
G} . in SB 155, life imprisonment without
possibility of parole. :

(e) Neither bill provides for the appellate
review of the proportionality of sentences
(See Comments #6 & #7).

- The position of the United States Supreme Court

division over capital punishment in Gregg es

{(More)

! 2413
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‘i . The United States Supreme Court shows as much
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SB 155 (Deukmejian)
¢ Page Three

| it did in Furman. = In Gregg the Court did
f ‘/’/’1 decide by a 7 to 2 margin that the death
i

[, 0T, o 80)]

penalty was not cruel and unusual punishment
per se. Yet, it also affirmed the Furman
d; - holding that a wanton or freakish applica-
~ tion of the death penalty would violate the
Eighth Amendment.

In Gre and its companion cases, the Court
divides as follows: Justices Marshall and
Brennan hold firm that any death penalty
Statute is unconstitutional. Justice
Rehnquist finds that the death penalty is
‘constitutional and that the Eighth Amendment

: does not include any procedural requirements.

! Justices Burger and Blackmun hold that the

Court has overstepped its proper authority

in both Furman and Gregg. Justice White is

unwilling to strike down any new state statute,

which attempts to apply the Furman decision,

until evidence appears that fhe statute results

in an application of the death penalty which is

wanton and freakish.

Justices Stewart, Powell and Stevens, the
controlling plurality, lgok to specific
procedural requirements in the individual
state statutes as determining whether a death
..penalty statute is acceptable under the Eighth
Amendment, ~ The plurality speaks of :_

(a) The discretion_of the._sentencer being
X controlled by"qlear“and_objective
S~ standards.

TSI U

)
~— : _
(b) Consideration by the trier of fact
; of both aggravating and mitigating
| : circumstances pertaining to the
i specific homicide and the specific
- defendant, and

(c) an aggella;é'review that guards against.

" (More)
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arbitrary or capricious sentences.

The plurality states that qggh_g;g;g_lawamustﬂ
be examined on an individual basis. Since its
teSEs are procedural, the Court looks to facts
rather than legal principles. Even if once
approved, a statute could be challenged later
on the basis of new facts. For example, such
a challenge could prevail on:

{a) A shift in the Court's understanding
of the state statute. (Justice Stewart
during oral argument in a subsequent
Florida death penalty casez "This
Court upheld that statute on the
representaticn of the state of Florida
and the decisions of its courts that
this was an open and above-board process-
ing. This case gets here and it is
apparent that it isn't.")

(b) Any change in the lanquage of the statute.

/7
\\[CJC) Evidence that the statute resulted in
-\ arbitrary, capricious or discriminatory

\ - impositions of the death penalty.

A number of death penalty cases are before the
United States Supreme Court. The decision in
any one of them might significantly change the
requirements.which state legislatures must meet.

-

The position of the California Supreme Court

" The constitutional amendment on the death penalty

(Art. I, Sec. 27), passed by initiative in 1972,

s%ec..i.ﬁig_a}ly_.lim.i!;s.__.i_'ié_e_l.ﬁ_t__mo e statutes in
effect on Februaryﬂ}]hﬂl972, These statutes

Le /4o not meet the tests of_Furman and
Gregg. Thps,'fﬁé q§I§;Bfﬁia’Court may be free
to repeat the Anderso decision and hold that
a new death penalty statute violates the

clearly

—

(More)
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California Constigutigp.

. (NB: By the time a death penalty case reaches
" the Bird Court, no more than two of the justices
~who participated in Anderson will still be on
“the court.)

[

(S0 0 o wwm

Death Penalty Crimes

SB 155 would not chahge those crimes punishable
by death underx existing law. They are:

{(a) Murder agcompanied by one or more of
the following special circumstances.

(1) The murder was carried out
pursuant to agreement and for
a valuable consideration.

(2) The victim was a peace officer.

(3) The victim was a witness to a
. ecrime who was intentionally
killed to prevent his testimony.

(4) The murder was committed in
connection with the following
felonies: rokbery, kidnapping,
infliction of lewd and lascivious
acts on a minor under 14 years
of age, or first degree burglary.

(5) ' The victim was tortured.

(6) The defendant was convicted of
a second murder at the same trial
or previously. (Pen. C. Sec. 190.2)

v////,THESE SPECIAL CIRCUMSTANCES SEEM TO PROVIDE
THE DETAILED AND OBJECTIVE STANDARDS
LIMITING THE DISCRETION OF THE SENTENCER
WHICH THE U.S. SUPREME COURT REQUIRES.

'(More)
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% (e) Malicious use of explosives resulting in
; death. (Pen. C. Sec. 12310)
: : (E) Assault by a life‘prisoner resulting in
3 death. (Pen. .C. Sec. 4500)
k p In (a){2) tirough (a) (6), the death penalty would
3 } be applied only to a person who was physically
present during the murder and who either directly
committed or "physically aided" in the commission
1 of the act causing death. 1In no case would it
y be imposed on a person under 18 years of age.
(Pen. C. . 190.5)
Y WHAT CONSTITUTES "PHYSICALLY AIDING"?
- AT WHAT POINT DOES THE INCLUSION OF THE "PHYSICALLY
\ AIDED" BECOME ARBITRARY OR CAPRICIOQUS?
5. Mitigating circumstances
{ During the penalty hearing phase, the trier of
fact is to consider the following:
(a) The defendant's criminal record, if any.
¢ (b) Whether the defendant acted under the
- influence of an extreme mental or
"emotional disturbance. -
(c) Whether the victim participated in or
‘ consented to defendant's conduct.
(d) Whether the defendant reasonably ‘believed
that he was morally justified.
(e) Whether he acted under extreme duress or
under the substantial domination of another.
; (More)
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(b) Sabotage resulting in death. (Mil. & 1

Vet. C. Sec. 1672) : 5

5

(c) Treason. (Pen. C. Sec. 37)

(d) Wilful perjury resulting in the execution
of an innocent person. (Pen. C. Sec. 128)

oy r— - ———
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_ DRUGS?

(f) Whether, because of mental disease or

‘ intoxication, his ability to understand
the criminality of or to control his
conduct was substantially impaired.

(g) The defendant's age.

(h) The degree of seriousness of the
defendant's -participation. (Pen. cC.
Sec. 190.3)

These factors are substantially identical to
those in the Florida Penal Code approved by the
United States Supreme Court in Gregg.

SHOULD NOT (f) BE AMENDED TO INCLUDE USE OF

Appellate review. K

SBVA§§¢does_notmempowerﬁthe,California.Supreme

ap—

Cogﬁt_to‘rgy;eyvaudeathwsentence and determine

_-whether it was_ imposed under the influence of

passion or prejudice or whether the sentence

$5 disportionate compared to serntences imposed

ip similar cases. In Gregg such review was
referred to as "important by 6 of the 9 justices
as a means of guarding against the random or
arbitrary imposiid th penalty.

DOES NOT THE ABSENCE OF SUCH APPELLATE REVIE}
PROVISIONS MAKE THIS BILL CONSTITUTIONALLY
SUSPECT?

ASIDE FROM CONSTITUTIONAL REQUIREMENTS, WOULD
NOT APPELLATE REVIEW OF THE PROPORTIONALITY OF
SENTENCES BE GOOD POLICY?

As Justice White, joined by Justices Burger and
and Rehnguist, said in Gregg: "Indeed, if the

] Georgia Supreme Court properly performs the

task assigned to it under the Georgia statutes,
death sentences imposed for discriminatory

(More)
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Ieasons or wantonly or freakishly for any
given category of crime will be set aside."

o= T©on

WOULD NOT THIS TYPE OF APPELLATE REVIEW BE
DESIRABLE AS AN IMPORTANT GUARANTEE OF
FAIRNESS?

SB 155 procedures

SB 155 establishes a trifurcated Procedure:
the trial, a special circumstance hearing,~
and\ﬁipenalty hearing. . However, as indicated
in the Digest on pages 11-13, this could expand
to a total of six separate hearings: the
trial, a sanity hearing, two special circum-
stance hearings, and two pPenalty hearings.
(Pen. C. Sec. 190.4) 1In Gregg, the court
eéxpresses its preference for a bifurcated
hea¥ing, and certainly requires no more than
thé} the penalty determination be separated
from the trial.

DOES NOT THIS PROLIFERATIONVOF HEARINGS GREATLY
INCREASE THE CHANCES FOR REVERSIBLE ERROR?

Life imprisonment without ﬁossibility of parole /K\

without the Possibility of parole has been
rarely used in California. This bill would
make it the alternate punishment for all -
crimes for which the death penalty is authorized.

Until'how the penalty of life imprisonment V////,

ment without the possibility of parole. Eggsf
the bill, if enacted, would result in an
increasing number of prison inmates incarcerated
with no hope of eventual release.

IS IT GOOD POLICY TO CREATE THIS NEW AND
EXCEEDINGLY DANGEROUS CATEGORY OF INMATES
WITHIN OUR PRISONS?

(More)
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10.

11.

1z2.

Supreme Court procedures

The bill requires that capital punishment
cases, unlike any other type of cases, must
have the appeals written, argued, decided
and filed within 150 days of certification
of the record by the sentencing ctourt.

COULD NOT THIS RESTRICTION RAISE DUE PROCESS
AND EQUAL PROTECTION CHALLENGES?

The last sentence of this section states:
"The failure of the Supreme Court to comply
with the requirements of this section shall
in no way preclude imposition of the death
penalty." (Pen. C. Sec. 190.6)

DOES THIS MEAN THAT IF THE SUPREME COURT MISSES
THE 150-DAY DEADLINE, THE DEFENDANT IS EXECUTED
ANYWAY?

Continunances

Existing law provides that no continuance of
a criminal trial shall be granted without

..a showing that "the ends of justice" require

'it. This bill provides that in capital cases
a continuance shall be granted only where
"extraordinary and compelling circumstances
require it", and facts supporting these
circumstances must be stated for the record.
"Extraordinary and compelling'circumstances“
is not defined.

TO THE EXTENT THAT THIS NEW LANGUAGE IMPOSES
AN ADDITIONAL BURDEN UPON THE DEFENDANT, COULD
IT NOT RAISE QUESTIONS OF DUE PROCESS AND EQUAL
PROTECTION? '

Penalty for sabotage

The bill provides that sabotage resuiting in
great bodily injury, but not death, is

(More)
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punishable by life im?risonment without
- possibility of parole. (Mil. & Vet. C. -
Sec. 1672) : '

SINCE, UNDER THE BILL, THE PUNISHMENT FOR
CERTAIN CATEGORIES OF FIRST DEGREE MURDER
Is ONLY LIFE IMPRISONMENT WITH PAROLE, IS
NOT THIS PENALTY EXCESSIVE?

13. i?enalty for bombing

‘The bill provides that the penalty for those
who wilfully and maliciously use explosives
resulting in mayhem or great bodily injary.
‘but not death, is imprisonment for life
without possibility.of parole. (Pen. C. Sec-
"12310) o

SINCE THE BILL PROVIDES LIFE WITH PAROLE FOR
CERTAIN CATEGORIES OF FIRST DEGREE MURDER, IS5
NOT THE PENALTY EXCESSIVE?

14. Murder for hire

In its language on murder for hire [Pen. C.
Sec. 190.2 (a)l the bill refers to "the

person who committed the murder" and the
person who provides "a valuable consideration”.
The language is unclear as to whether only

one of the two or both are subject to the
death penalty. "’

15. The "witness" special circumstance

.One of the special circumstances which authorize

" the death penalty is the murder of the person

"for the purpose of preventing his testimony

in any criminal proceeding" [Pen. C. Sec. 190.2

. (b)(2)]. The trial court in People v. Bratton
(54 Cal. App. 3d 536) held that this provision
applied only to situations where the victim was

to be a witness in an unrelated case, a decision

which was reversed by the court of_appeal.

. o (More)
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SHOULD NOT THE BILL BE AMENDED TO SETTLE
THIS QUESTION? '

U= o0

DIGEST

Changes the penalty for sabotage or malicious use
of explosives resulting in death from "death or
life imprisonment” to "death or life imprisonment
3 without possibility of parole"--following the
sentencing procedures of Penal Code Sections 190.3
and 190.4. Adds provision that sabotage or
malicious use of explosives resulting in great
bodily injury is punishable by life imprisonment
without possibility of parole. (Mil. & Vet. C.
Sec. 1672; Pen. C. Sec. 12310)

”~~

Alters penalties from "death"” to "death or life
imprisonment without possibility of parole," and
requires compliance with sentencing procedures

of Penal Code Sections 190.3 and 190.4, for the
following offenses: ‘

S P T SO PR vr

fa b e i

(a) Treason (Pen. C. Sec. 37).

(b) Wilful perjury resulting in the execution

of an innocent person (Pen. C. Sec. 128).
Assault by a life prisoner resulting in
death (Pen. C. Sec. 4500).

i ‘ , (c)

Y

Procedure under SB 155 2

C} Provides the fdllowing procedure for any case in

which the death penalty may be imposed:
p—

-

\(a) The defendant is tried on his guilt or
circumstancés or penalty.

vt innocence without regard to special

(b) If the defendant pleads insanity; he next

receives a sanity hearing under Penal
Code Section 1026. (Pen. C. Sec. 190.1)

(More)
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(c) If found sane, and one or more special
circumstances (listed in Comment #4) are
charged, he has a special circumstances
hearing in which new evidence may be
introduced by either party. A special
eircumstance must be proved beyond a
reasonable doubt. The trier of fact
must make a special finding that each
special circumstance charged is either
true or not true.

Should the jury be unable to reach a
unanimous verdict that one or more
special circumstances are true, and
should it be equally unable to reach
a uvnanimous verdict that all special
circumstances charged are not true, the
court shall dismiss the jury and order
a new jury for a second special circum-
stances hearing. If the second jury is
unable to reach a unanimous verdict, the
court shall impose the punishment of life
imprisonment. (Pen. C. Sec. 190.4)
(d) If one or more special circumstances are
found to be true, the defendant then
receives a penalty hearing. Here again,
either party may introduce new evidence.
The purpose of the hearing is for the
trier of fact to set the penalty, and,
in so doing, it shall take into account
any of the mitigating factors (listed in
Comment $#5) that are relevant. If the
trier of fact finds by a preponderance of
the evidence that there are mitigating
circumstances sufficiently substantial
to call for leniency, the penalty shall
be life imprisonment without possibility
of parole. (Pen. C. Sec. 190.3)

If the trier of fact is a jury,‘and it
fails to reach a unanimous verdict on the
penalty,

the court shall dismiss the

(More)
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jury and order a new jury for a second
hearing. If that jury is unable to reach
@ unanimous decision, the court shall
impose the penalty of imprisonment without
possibility of parole. (Pen. C. Sec. 190.4)

(0, wwn

‘Requires that whenever a death sentence has been
imposed, the appeal to the California Supreme Court
must be decided and an opinion filed within 150
days of certification of the entire record by the
'sentencing court. States that the failure of the
Supreme Court to 'meet this deadline shall in no
way preclude the imposition of the death renalty.
(Pen. C. Sec. 190.6)

Limits the application of the death penalty (except:
in cases of murder-for-hire, sabotage, treason,
bombings, assault by a life prisoner, or wilful
perjury leading to the execution of an innocent
person} to a person who is physically present during
~ the murder and who either directly committed or
physically aided in the commission of the act
causing death.

Prohibits the imposition of the death penalty on
any person who is under the age of 18 at the time
of the commission of the crime. (Pen. C. Sec. 190.5)

Provides that, if the death penalty provisions of the
bill are invalidated, any person sentenced to death
will instead be sentenced to life imprisonment without
possibility of parole. Provides that, if provisions
of the bill requiring life imprisonment without
possibility of parole are invalidated, any person
sentenced to life without possibility of parole will
be ineligible for parole until he has served 20 years
in state prison. - (Sec. 24, SB 155) :
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ASSEMBLY COMMITTEE ON CRIMINAL JUSTICE
Kenneth Maddy, Chairman

State Capitol - Room 2188
445-3268

april 11, 1977

MEMORANDUM

TO: INTERESTED PARTIES

FROM: MICHAEL ULLMAN

RE: DEATH PENALTY LEGISLATION

The following is a list of issues and proposals for a death penalty
statute with specific language to accomplish the goals set out. I
will discuss these proposals in light of the current California
death penalty statute (S.B. 450, 1973 statutes, Deukmejian), the
proposed statute is S.B. 155 (Deukmejian, which is substantially
identical to A.B. 240, McAlister), and the porposed statute in

A.B. 538 (Maddy) as amended April 11, 1977.

1. List of "special circumstances"

The proposed draft (Attachments 1 and 4} of the class of crimes
that will qualify a person for the death penalty is substantially
the same as the list in the current statute enacted in 1973:

a. Murder for hire - under the 1973 law, it was ambiguous as
to whether or not both the hirer and the hiree were covered.
Clearly, the one who hires the killer was eligible for the
death penalty. Under S.B. 155 and A.B. 538, both are
covered. The attached proposal (Attachment 1) also covers
both parties.

b. personal vs. vicarious liability - under the 1973 law, it
was necessary for the defendant to "personally commit the
act which causes the death"”" before he would qualify for
the death penalty. S.B. 155 would expand this liability to
accomplices who are physically present and intentionally,
physically or "vocally" aid in the act or acts causing
death. A.B. 538 would narrow this vicarious liability to
acts of aiding and abetting with the accompanying intent
to cause death. The proposed draft (Attachments 1 and 4)
adopts the 1973 law and limits the death penalty.to persons
who personally cause the death.

c. killing a peace officer - the 1973 law covered street cops
(police, sheriffs, highway patrol), marshalls, constables,
and prison guards. S.B. 155 expands this list to include

--MORE-~
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state police, university and college police, and investi-
gators and for District Attorneys and the Department of
Justice. A.B. 538 adopts the narrower list from the 1973
law, as does the proposed draft (Attachment 1).

kidnapping and "brief movements" - the 1973 law allows for
the death penalty in cases of kidnapping resulting in

death. When the list of special circumstances was placed
into the 1973 bill (S.B. 450, September 6, 1973, in the
Assembly), the kidnapping clause specifically required

more than "brief movements". This was to codify the Calif-
ornia Supreme Court decision in People v. Daniels 71 cal.

2d 1119 (overruling the rationale in the Chessman case, a
little too late for Mr. Chessman). S.B. 155 deletes the
"brief movement" language. The Attorney General representa-
tive testified at the hearing on the McAlister bill (A.B. 240)
that the language in question is superfluous! that the Daniels
decision would already require this limitation. He indicated
that the language was deleted in the 1977 draft to enable the
California Supreme Court to reconsider the Daniels rationale.
He may or may not be correct in assuming that the courts
would require more tham brief movements in interpreting

this section. However, deleting the "brief movement" language
could be construed as manifested legislative intent to over-
turn the Daniels rationale. A.B. 538 contains the "brief
movement" language as does the proposed draft (Attachment 1).

death by explosives ~ the 1973 law d4id not cover this circum-

stance (it should be noted that any case in which two persons
are killed, such as the L.A. airport bomber, would be covered
under another circumstance). The law prior to 1973 was
amended in 1970 to allow the death penalty for murder by
explosives; however, it was never included in the 1973
legislation (including all versions of S.B. 450). S.B. 155
adds this category. A.B. 538 does not nor does the proposed
draft (Attachment 1).

killing by a life prisoner = the pre-1973 death penalty law

allowed for capital punishment in cases of assaults with a
deadly weapon or with a force likely to produce great bodily
injury by a life prisoner on another other than another inmate.
S.B. 450, as introduced in 1973, struck the "other inmate"
exception and required that the assault result in death for
capital punishment to apply. On September 6, 1973, the "other
inmate" exception was placed back in the bill and was passed
into law in this form. S.B. 155 again deletes the "other
inmate" exception. It would allow for the death penalty in
cases where the victim is a guard or another inmate. A.B. 538
also expands the prior law to cover "other inmates". The
proposed draft (Attachment 1, Section 4500) adopts the 1973
law and will not allow for the death penalty in cases where
the victim is another inmate. It is felt that this area

~~MORE--
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merits further discussion. If it is determined that other
inmates should be covered, then the "other than another
inmate", phrase should be crossed-out in the proposed draft.

g. the following is a list of other classes of crimes that
provide for the death penalty in S.B. 155, but have been
deleted in the proposed draft (Attachment 1):

l.) Treason against the state (P.C. Section 37) - this
civil war statute was enacted:-in 1872 with the Penal
Code and has not been amended since. 1Its penalty is
a straight death sentence. It was not specifically
drafted into the 1973 legislation because it already
provided the "mandatory" death penalty. §.B. 155
amends this section to provide for death or life
without parole. A.B. 538 is silent (leaving it with
an unconstitutional death penalty). The proposed
draft (Attachment 1) changes the penalty from death
to life imprisonment. A better idea would be to
repeal the crime outright.

2.) Sabotage resulting in death (Military and Veterans
Code Section 1672) - the law prior to 1973 provided
life imprisonment or death for this crime. In 1973,
the statute was not amended (the drafters say "over-
looked") leaving an unconstitutional death sentence
for its commission. S.B. 155 provides death for this
violation. A.B. 538 is silent on it. The proposed
draft (Attachment 1) amends the penalty to life
imprisonment. It also substitutes an S.B. 42 deter-
minate term for a lesser violation not covered in .
S.B. 42. -

3.) Torture - murder - S.B. 155 provides for the death
penalty for murder "involving" torture. The current
law from last year's Knox bill provides for life with
no parole for murder perpetrated by means of torture.
In the 1973 bill, as introduced, torture -- murder was
a capital crime. However, it was not included in the
final version of S.B. 450. A.B. 538, also includes
torture-murder in its special circumstances. The
proposed draft (Attachment 1) adopts the 1973 law and
does not include torture - murder,

2. Mitigating Circumstances: Song Amendment

Senator Song placed an amendment into S.B. 155 which would
prohibit the consideration of prior criminal history which did
not result in a felony conviction for assaultive behavior The
Song amendment was deleted from S.B. 155 on the Senate floor.
A.B. 538 does adopt this amendment as does the proposed draft
(Attachment 2)

~MORE== Qb
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Standard for Jury: Presumption of Death vs. Choosing the
Appropriate Penalty ‘

Under the law prior to 1973, there was no presumption of death.
The state was "neutral" as to penalty. That neutraility was
abandoned in the 1973 legislation due to the belief that only

a mandatory penalty would be held constitutional. §.B. 155
adopts the approach that the death penalty is presumed upon

a finding of special circumstances. A.B. 538 does not presume
death. It retains the concept of neutraility by using a

finding of special circumstances to "allow" the jury to consider
the appropriate penalty. The difference between the two approaches
is important in the instructions that the jury will be given:
“you will come back with the verdict of death, unless ..."

vs. "you will determine .the penalty of death or life imprisonment
without the possibility of parole". The proposed draft (Attach-
ment 2) adopts the jury discretion approach. It is felt that
this issue merits further discussion. If it is determined

that the presumption of death approach is to be adopted, then

the language in Attachment 6 should be added to Attachment 2.

Bifurcated vs. Trifurcated Proceedings

The pre-1973 death penalty law provided for a bifurcated hearing.
The first stage was for the derermination of guilt on the charge
of first degree murder. The latter stage was for determination
of penalty. The mandatory penalty law from 1973 was also
bifurcated: First guilt was to be determined and then truth

of special circumstances. S.B. 155 introduces a trifurcated
approach: guilt, truth of special circumstances, and then penalty.
A.B. 538 adopts a bifurcated approach: guilt, then truth of
special circumstances and penalty. The proposed draft adopts
this bifurcated approach (Attachments 2 and 3). Although the
jury hears evidence on special circumstances and aggravation

and mitigation during one hearing, it will not consider the
penalty issue until a special circumstance is found to be

true beyond a reasonable doubt.

Proportionality Review

S.B. 155 does not provide for appellate review of death sentences
to guard against disproportionate imposition of such extreme punish-
ment. There is strong language contained in the U. S. Supreme
Court decisions upholding the statutes in Georgia, Florida, and
Texas, inferring that the absence of such proportionality review
would render a statute susceptible to constitutional.attack.
A.B. 538 provides for such appellate review as does the proposed
draft (Attachment 5) '

Trail Court Power to Reduce

I did not draft a specific proposal to enable the trial court to

-=MORE~-~
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reduce a sentence of death because existing law (Penal Code
Section 1181 (7)) already provides for this. Apparently,
S.B. 155 intends for the trial court to retain this power.

Other Issues Raised by S.B. 155 and A.B. 538 which should be
Considered

a.

Killing of a witness special circumstance - the 1973 law

provided for capital punishment in cases where the murder
was perpetrated to keep a witness from testifying in a
criminal action. This circumstance is in addition to the
circumstance of intentional killings during the commission
of specified felonies. However, the language covering
"killing of a witness"”" was so vague, that the Court of
Appeals, in People v. Bratton 54 Cc.A. 3d 536 interpreted
it to cover situations of felony murder, that is where the
murder victim is the victim of another felony and was
killed during the commission of the felony. S.B. 155
adopts the same language as the 1973 law, and with it,
presumably, the holding in the Bratton case. A.B. 538
clarifies the "killing of a witness" circumstance and
limits it to witnesses of crimes not incidental to the
killing.

Assault by lifers leading to death: Parole - Section 4500

presents another issue other than victims who are inmates.
In the 1973 law and in S§.B. 155, this section could be
construed to cover acts committed while out on parcle.
A.B. 538 specifically states that acts on parcle are not
covered,

Speedy appeal - S.B. 155 provides for a total resolution

of the appeal in a death penalty case within 150 days.

It would be difficult to read the transcripts in that
period of time. Such a rush to judgment would also appear
to be contrary to the careful proportionality review
contemplated by the proposed draft.

Restrictions on continuances - S.B. 155 restricts the granting

of continuances in capital cases. A.B. 538 does not change
the law on continuances. The rules that govern all criminal
cases would also apply to capital offenses.

hung juries - the pre-1973 law provided that if the jury

deciding the issue of penalty could not reach a unanimous
verdict on life imprisonment or death, then the court

would discharge the jury and could either impose the lesser
penalty on his own, or could empanel a new jury to try the
issue of penalty again. This would apply also to subsequent
hung juries. The mandatory 1973 law took away the court's
power to impose the lesser punishment upon the first hung
jury. If the second jury hung, then the court must impose

—=~MORE~~—
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the life sentence. S.B. 155 adopts the same approach

as the 1973 law: one hung jury, the court may not

impose the lesser sentence; must empanel a second jury; if
the second jury hangs, then the lesser punishment is to be
imposed. A.B. 538 adopts the procedure used in Georgia

and in other states: if the jury cannot agree on the
imposition of the death penalty, then the lesser punishment
shall be imposed. It should be noted that the case law
permits the questioning of jurors about their opinions
concerning capital punishment. The 33% of thé population
that cannot give a death verdict would be "smoked out®.
Death penalty cases will have 12 "hanging" jurors. Should
the death penalty be imposed when they cannot be unanimous?

life vs. life without parole - although S.B. 155 and A.B.

538 both provide for the alternative of life imprisonment
without the possibility of parole to the death sentence,
the Cordova and McVittie bills adopt the 1973 law which
uses life imprisonment with the possibility of parole as
the alternative.
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BILL: S.B. 155 (As Amended March 24, 1977)
AUTHOR: DEUKMEJIAN

SUBJECT: DEATH PENALTY
BACKGROUND :

The California Supreme Court, in Rockwell v. Superior Court, declared
the death penalty statute to be unconstitutional. This decision was

based upon the 1976 U. S. Supreme Court decisions (Greagg v. Georgia,

et. al.) in which statutes that called for mandatory death penalties

were declared as cruel and unusual punishment, The Attorney General

has décided not to appeal the Rockwell decision to the U. S. Supreme

Court. : '

A.B. 240 will reinstate the death penalty in california. It will
expand on the previous list of special circumstances that will allow
for the death penalty and will provide for circumstances to be con-
sidered by the trier of fact, for a grant of leniency.

BILL DESCRIPTION:

S.B. 155 will provide for three possible penalties in cases of first
degree murder. Death shall be the penalty in cases where specified
special circumstances are found to be true and the trier of fact does
not find by a preponderance of the evidence that there are mitigating
circumstances sufficiently substantial to call for leniency. If there
is a determination that leniency is called for, then the penalty will
be life imprisonment without the possibility of parole. 1In cases
where there are no special circumstances alleged, or if alleged, not
proved, the penalty will be life imprisonment.

Trial Court Procedure:

There shall be a trial on gquilt or innocence (or a lesser finding).

If the trier of fact finds the defendant guilty of murder in the

first degree, and if special circumstances are alleged (and if the
defendant has not been found to be not guilty by reason of insanity),
the trier of fact shall determing beyond a reasonable doubt, the truth
of the special circumstances. If found to be true, there shall be a
hearing on penalty. A verdict for life imprisonment without the possi-
bility of parole or for death shall be unanimous.

Udo
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S.B. 155 (As Amended March 24, 1977)
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If there is a hung jury on the issue of special circumstances, the
court shall impanel another jury. If the second jury hangs, the court
shall dismiss the jury and impose life imprisonment.

If the jury hangs during the penalty phase, the court shall impanel
another jury. If the second jury hangs, the penalty shall be life
without the possibility of parole.

Penalty Hearing:

If the special circumstances are found to be true or if the defendant
is convicted of specified death penalty crimes, the trier of fact
shall determine whether the penalty shall be death or life without
the possibility of parole.

Evidence is admissible that is relevant to aggravation, mitigation,
sentence, including, but not limited to the nature and circum-
stances of the present offense, the defendant's prior criminal
history, prior character, background, history, mental condition,
and physical condition.

The test is whether . there are
mitigating circumstances sufficiently substantial to call for
leniency. 1If so, the penalty will be life without the pPossibility
of parole,

The trier of fact shall consider the following if relevant:

(a) the presence or absence of significant prior criminal activity.

(b) whether the act was committed while under extreme mental or
emotional disturbance.

(c) whether the homicide victim was a participant in the conduct.

(d) whether offense was committed under reasonable belief of moral
justification.

(e) extreme duress or substantial domination. of another

(f) whether capacity was impaired by mental disease or intoxication.,

(g) the age of the defendant.

(h) whether the defendant was a minor accomplice

Limitations on Continuances:

The law governing continuances in criminal cases dictates that no
continuances be granted except where "the end of justice require a
continuance”. .

Under S.B. 135 no continuances shall be granted in a capital case
except where "extraordinary and compelling circumstances reguire a
continuance",

—=MORE--
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S.B. 155 (As Amended March 24, 1977)
April 11, 1977 - Page 5

I.imitations on Appeal:

Time limits in appeals of criminal cases are governed by rule of

the Judicial Council. S.B. 155 would require, in capital cases, for
a written opinion on the merits, to be handed down by the Supreme
Court within 150 days of sentencing. A delay must be accompanied
with a statement of extraordinary and compelling circumstances.
Failure to comply will in no way preclude the imposition of the
death penalty. : _

Other Clauses:

S.B. 155 has an urgency clause.

S.B. 155 provides that if the death penalty is held invalid, persons
receiving the death penalty shall receive life without the possibi-
lity of parole sentences and if the life without parole provisions
become invalid, then the penalty will become life with no parole

for 20 years.

S.B. 155 has a severability caluse.
COMMENTS :
1. S.B. 155 is virtually identical to 2.B. 240 (McAlister).

2. S.B. 155 expands the list of special circumstances (as compared
to current law) considerably. This expansion has two major
effects:

a.) provides for the death penalty in more cases than was
provided before. '

b.) creates the penalty of life without the possibility of
' parole for crimes which previously were punished by
straight life.

Should these changes be made:

a.) changing the requirement that the defendant personally
committed the act causing death to being personally
present and (intentionally) caused or physically aided
in acts causing death. This includes words and physical
acts. :

This working provides the death penalty in cases of
vicarious liability. The U.S. Supreme Court specifically
limited its holdings in Gregq v. Geoxrgia, Proffitt v.
Florida, and Jurek v. Texas to cases in which the defendant
personally and deliberately caused the death. Doesn't the
inclusion of vicarious liability in 8.B. 155 invite con-
stitutional challenge? Although the word "intentionally"
was added to this caluse, it does not modify the requisite
criminal intent to kill. All is reguired is an intentional
act of battery, or an intentional utterance, whether or not
it is accompanied by an intent to cause death. o ¥

{ RAATYT
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b.) expands "killing of a peace officer" to include state
police, district attorney investigators, Department of
Justice investigators and university police.

Shouldn't the line be drawn on street law enforcement
officers and correctional personnel? Would adding these
peace officers invite adding all 60 classes that enjoy
Peace cofficer status?

c.) expands the victim of a life prisoner to include all persons
including inmates. Should the death penalty be reserved
for killing a guard rather than an inmate?

d.) creates death penalty for bombings causing great bodily
injury or mavhem with "death occurring”. What causation
is reqguired?

S§.B. 155 re-codifies existing "killing of a witness" special
circumstance. Is it the intent that the death penalty should
a2pply in cases where the victim was a witness to some other
distinct and separate crime and unconnected with the current
offense? People v. Bratton 54 C.A. 3d 536, by a 2:1 vote,
ruled that this circumstance would apply where the killing is
during the commission of a felony. Should the legislative
intent be specified? :

Current law, through last year's A.B. 4321 (Knox) provides for
life without the possibility of parole for first degree murder
which is perpetrated by means of torture with intent to kill.
§.B. 155 provides for death or life without for willful,
deliberate and premeditated murder involving the infliction of
torture. Could this cover all murders in which death is not
immediate? Should the current standard be relaxed?

S.B. 155 provides for death in cases of treason against the
State of cCalifornia. Should the 1977 Legislature be re-codi-
fying this 1872 Civil wWar statute? Should the penalty be
death?

Is it desirable to create new broad categories which could
bring about the possibility of a death penalty? Wouldn't it
cause undue plea bargaining to avoid the possibility of a
death sentence?

S.B. 155 does not allow for "proportionality review" by the
California Supreme Court. The plurality of the U.S. Supreme
Court appears to require this safeguard in upholding a death
penalty statute. 1In Gregg v..Georgia, the court found that
the appellate review by statute guarded against arbitrary and
capricious action by the jury and was fundamental. 1In
Proffitt v. Florida, such review was provided by decision of

the Florida Supreme Court and guaranteed the necessary safe-
guard. In Jurek v. Texas, although not discussing appellate
review in the same detail as in the other two cases in which 5134
the death penalty was upheld, the ¢ourt noted that "by pro-
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viding prompt judicial review of the jury's decision in a

court with statewide, Texas has provided a means to promote

the evenhanded, rational, and consistent impositicn of the

death sentence under the law. In Neal v. Arkansas, the

U.S. Supreme Court remanded the case back to Arkansas for further
consideration, even though the statute complied with the Florida
statute except for proportiénality review.

Wouldn't the risk of unconstitutionality be unduly high in a
statute like S.B. 155 without statewide proportionality
review? -

Should the trial judge be empowered to overturn a jury's verdict
of death? Under the law prior to 1973, the judge had this
power. In §.B. 155 he would not. Wouldn't this power guard
against capricious jury verdicts? -

S.B. 155 allows for new juries to be empaneled when the first
jury "hangs" on either of the last two phases. Should the
death penalty be imposed in cases where the trial jurors cannot

unanimously agree on death?

NOTE: The U.S. Supreme -Court has not decided this issue. In
all three cases, the trial and penalty jury was unani-
mous. :

S.B. 155 provides for three separate trials with three separate
jury verdicts. Should the aggravating -mitigation hearing be
one hearing? Three hearings may unduly prejudice the jury on
the credibility of the defense attorney. Each extra hearing
provides for more opportunities for hung juries. :

Should continuances be limited in death penalty cases? S.B. 155
would not allow a continuance where the ends of justice require
a continuance (current law in other criminal cases). Wouldn't
this limit the constitutional right to a fair trial?

S.B. 155 limits time for appeal. Does this provision vioclate

the separation of powers doctrine? Is it reasonable to expect
attorneys and courts in an appeal of a death case, with enough
transcripts of pretrial hearings and the trial to fill a room,
to prepare, argue and decide an appeal within 150 days?

Should such a monumental new- procedure go into effect on an
urgency basis? f

2ta-
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State Public Defender

GAIL R. WEINHEIMER

Senior Deputy State Public Defender
California State Bar No. 58589

221 Main Street, 10" Floor

San Francisco, California 94105
Telephone: (415) 904-5600
Weinheimer@ospd.ca.gov
Attorneys for Appellant

IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

PEOPLE OF THE STATE OF CALIFORNIA,
Plaintift/Respondent,

Vs. No. S095868

DAVID SCOTT DANIELS,

)
)
)
)
)
)
)
)
Defendant/Appellant. )
)
)

PROPOSED ORDER GRANTING APPELLANT’S REQUEST TO
TAKE JUDICIAL NOTICE
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No. S095868

IN THE SUPREME COURT OF CALIFORNIA

THE PEOPLE, Respondent,

DAVID SCOTT DANIELS, Appellant.

Appellant’s “Request to Take Judicial Notice,” filed on April _,

2012, is hereby granted.
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DECLARATION OF SERVICE

Re: People v. David Scott Daniels Sacramento Superior Ct No.99F 10432
Supreme Court No. S095868

I, KECIA BAILEY, declare that I am over 18 years of age, and not a party to the

within cause; my business address is 221 Main Street, 10th Floor, San Francisco,
California 94105. Iserved a copy of the attached:

REQUEST AND PROPOSED ORDER TO TAKE JUDICIAL NOTICE

on each of the following, by placing same in an envelope addressed respectively as
follows:

Office of the Attorney General Habeas Corpus Resource Center
Attn: Larenda Delaini 303 Second Street, Suite 400
P.O. Box 944255 San Francisco, CA 94105

Sacramento, CA 94244-2550
David Scott Daniels
P.O. Box K-90141
San Quentin, CA 94974
Each said envelope was then, on April 5, 2012, sealed and deposited in the
United States mail at San Francisco, California, the county in which I am employed,
with the postage thereon fully prepaid.
I declare under penalty of perjury that the foregoing is true and correct.
Executed on April 5, 2012, at San Francisco, California.
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