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INTRODUCTION

This case involves the reluctance of the groundwater agency
which serves most of Ventura County to accépt established law that
requires the charges it imposes on groundwater users to Comply
with Proposition 218. That constitutional amendment was adopted
in 1996 and the Court of Appeal found it to apply to groundwater

charges in 2007. The measure requires charges be limited to the

proportionate cost of serving each customer, yet Appellant United

Water Conservation District (“District” or “UWCD”) persists in
requiring municipal and industrial (M&I) usérs of groundwater to
~ pay three times what agricultural groundwater users pay with no
evidence to support the practice in either of the two administrative
records in issue here. The time for UWCD to comply with the
demand of the voters has long since come and this Court should
therefore affirm.

UWCD imposes on Respondent City of San Buenaventura
(the “City”) and other groundwater users a groundwater

augmentation charge, measured by the amount of groundwater

1 This charge is variously referred to in the record as a “groundwater
charge,” a “groundwater augmentation charge,” or a “groundwater
extraction charge.” The statute authorizing them refers to “ground
water charges.” (See, e.g.,, Wat. C. § 75522.) In all cases, they are

charges collected upon the production of groundwater to be used for
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each pumps within the District. The charge funds UWCD’s services
to manage and augment groundwater. However, UWCD charges
municipal and industrial ("Mé&I"”) water users such as the City three
times what it charges agricultural users — as required by Water
Code section 75594. This statute was enacted decades before
California voters fundamentally narrowed the discretion of
legislative rate-makers by adopting Propositions 13 (1978), 218
(1996) and 26 (2010). Together, these constitutional provisions
‘require UWCD’s rates be based on the cost of serving the City, not an
arbitrary and archaic legislative mandate that municipal water users
subsidize agriculture.

The trial court correctly concluded that UWCD’s rates could
satisfy the statutory 3:1 ratio only if they also met the substantive
requirements of Proposition 218, including the mandate of
article XIII D, section 6, subdivision (b)(3)? that charges not exceed

the proportional cost of the service attributable to the City. Because

authorized pufposes. (See, Wat. Code, § 75523.) Article XIII D uses
the terms “fee” and “charge,” but provides a single definition of
both. (Art. XIII D, section 2, subd. (e).) The terms appear to be
synonymous for the purposes of Proposition 218. (Bighorn-Desert
View Water Agency v. Verjil (2006) 39 Cal.4th 205, 204, fn. 4.) In this
brief, they are simply referred to as the “charge” or “charges.”

2 All references to articles in this brief are to the California

Constitution.
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the two records in the cases consolidated here are devoid of
evidence that UWCD’s rates are proportionai to the cost of serving
Mé&I groundwater users like the City, the trial court correctly
invalidated them. |
Seeking reversal, UWCD ambitiously asks this Court to
remake the law in the image of its rate-making. It urges this Court to
disagree with the controlling case, Pajaro Valley Water Mgmt.
Agency v. AmRhein (2007) 150 Cal.App.4th 1364 (Pajaro I) and upset
seven years of reliance on that settled appellate authority. It further
- asks this Court to b.rea.k new ground under Proposition 26 — which
applies here only if Proposition 218 does not — to interpret that new
provision of our Constitution at odds with its text, apparent intent,
and legislative history. The Court should decline these invitations,
and decide this case on the settled law ably applied below.
Thus, this Court should affirm the trial court decision because:
e There is no reason to disagree with settled law that
| groundwater fees are subject to Proposition 218 or to
unsettle established expectations arising from that law;
e The Supreme Court has already ruled that regulatory
ﬁharges are not necessarily exempt from
Proposition 218;
e No evidence in either record here can sustain the 3:1

ratio of Mé&I to agricultural charges;
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o Water Code section 75594, adopted in 1966, is not a
legislative determination of UWCD’s costs in 2011-2012
and later and, even if it were, cannot stand in the face of
Proposition 218;

e Dahms v. Downtown Pomona Property (2009) 174
Cal.App.4th 708 (“Dahms”) is both distinguishable and
unpérsuasive;

e UWCD’s fears that it cannot comply with Proposition
218 are mistaken;

e Proposition 26 would also invalidate UWCD’s charges if
this Court were to make new law by disagreeing with
the cases holding groundwater éharges subject to
Proposition 218; |

e UWCD failed to preserve in the trial court or adequately
present in its Opening Brief its objections to the
calculation of the City’s refund remedy; and,

e Even if that claim were preserved and well presented,
the trial court’s remedy is supported by the evidence
and precedent and any error would be offset by the
errors in UWCD’s favor noted in the cross-appeal.

On cross-appeal, the City asks this Court to declare three
points of law to aid UWCD, as well as other rate-makers —
including the City itself, which operates a retail water utility. First,
this Court should declare that Water Code section 75594’s arbitrary
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3:1 ratio of M&I to agricultural rates violates article XIII D, section 6,
subdivision (b) and is unenforceable. Second, the City asks this
Court to declare that UWCD must limit the charges to the recovery
of costs of services and programs that have a demonstrated
relationship to groundwater use and fund through other means
services and programs not demonstrated to have that relationship.
Finally, the City seeks a declaration that UWCD’s rate structure —
onrthe present records, at lleast — must reflect the scientific evidence
and well-documented differences in how its groundwater basins
respond to r'echarge efforts and may not charge all groundwater
users in disparate basins alike on the basis of a convenient fiction
‘that the basins constitute a “common pool” despite decades of
scientific evidence and rate-making practice to the contrary.

On the Appellant’s appeal, this Court should affirm the trial
‘ 'court. On the cross-appeal, the City seeks only declaratory relief,
which this Court may grant on its independént, de novo review of

the administrative records. There is no need to remand.

STATEMENT OF FACTS
Because the case involves de novo review of legislative rate-
making on two administrative records, a detailed summary of the
facts is required. However, an initial summary of those facts can be
stated. The records, years of scientific data, and UWCD’s own long-
standing rate-making practice demonstrate that the eight

groundwater basins which make up the District are distinguished by

124330.5

MJNO00318




geologic features such as earthquake faults. (See, e.g., AR2, Tab 165,
at p. 21.)° Because of these distinctions, the District’s groundwater
recharge efforts benefit some basins more than others. (AR1, Tab 16,
ét p. 122 [“The mountains and numerous faults are boundaries to
groundwater flow.”]; AR1, Tab 28, at pp. 62-63 [“groundwater
elevation differences across the boundary between the Mound basin
and Santa Paula basin are dramatic.”].) The most significant
overdraft occurs in agricﬁltural areas of the Oxnard Plain and
Pleasant Valley basins, but the City’s wells are located elsewhere.
(AR1, Tab 62, at p. 34 [’)the majority of the overdraft in the Oxnard
[Pllain aquifers has been caused by agricultural pumping in the
eastern/southern part of the plain. Most of the Mé&I wells on the
Oxnard Plain are located in the less-impacted north-western portion

of the aquifer.”]; AR2, Tab 53, at p. 34 [same];* see also AR2, Tab 165,

3 This appeal is from consolidated challenges to rates UWCD set for
fiscal years 2011-2012 and 2012-2013. “AR1” refers to the 2011-2012
administrative record and “AR2” to the 2012-2013 administrative
record. Citations are in this form: AR[1 or 2], Tab [#] at pp. [#-#].
Citations in bold denote portions of the record attached to this brief
pursuant to California Rule of Court, ruled 8.204, subdivision (d).

* Almost all of the first administrative record is included in the
second. This brief cites both records not to be prolix, but because
two suits are in issue and the City defends the judgment on appeal

in each case. AR2 cites that are identical to a preceding AR1 cite are
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at p. 21 [groundwater flow map showing well locations].)
Notwithstanding these facts, the District imposes uniform rates
throughout its territory (AR1, Tab 62, at p. 30 [citing Water Code
section 75592]; AR2, Tab 53, at p. 30 [same]). Even though the City
“benefits less from the services UWCD provides, UWCD requires the
City and other M&I groundwater users to pay three times what
agricultural groundwater users pay. (ARl, Tab 72, at p. 4
[Resolution 2011-12 setting rates]; AR2, Tab 149, at p. 4 [same].) In
defense of this litigation, it resurrects a dated and debunked theory
that all basins act as a “common pool” such that recharge anywhere
amounts to recharge everywhere. (AR2, Tab 54, at p- 4-5 [Update to
2011 Water Rate Study].) The trial court properly rejected this fiction

and this Court should éffirm.

. UWCD CHARGES GROUNDWATER
PRODUCERS UNIFORMLY IN EIGHT DISTINCT
BASINS

UWCD was formed under the Water Conservation District

Law of 1931 (Wat. Code, § 74000 et seq.) to manage groundwater use
within its boundaries. (AR1, Tab 22, at p. 36; AR2, Tab 106, at p. 21
[same].) UWCD serves central Ventura County and the Santa Clara
River watershed. (Ibid.) UWCD imposes its charge on all who pump
groundwater from eight basins in the District, including municipal

and other retailers, agricultural users, and small domestic users.

marked “[same]”.
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| (AR1, Tab 62, at pp. 30 [list of 10 largest customers], 38 [nursery and
residential customers]; AR2, Tab 53, at pp. 30, 38 [same].)

The City’s water utility is among these. (AR1, Tab 62, at p. 30;
AR2, Tab 53, at p. 30 [same].) It operates wells in four basins:
1) Mound; 2) Santa Paula; 3) northern Oxnard Plain; and 4) West Las
Posas. (AR1, Tab 78, at pp. 8, 13; AR2, Tab 165, at p. 21.) The City
relies on its groundwater rights to serve some 30,000 customers.
(AR1, Tab 78, at p. 1 [June 2011 City protest letter]; AR2, Tab 165, at
p- 1 [June 2012 City protest letter].) |

‘The California Department of Water Resourceé defines a
“groundwater basin” as “An alluvial aquifer or a stacked series of
alluvial aquifers with reasonably well-defined boundaries in a
lateral  direction and  having a - definable bottom.”
(http://www.water.ca.gov/groundwater/groundwafer_basics/gw_bas
ic_terms.cfm f{as of Feb. 4, 2014).) It defines “aquifer” as: “A body of
rock or sediment that is sufficiently porous and permeable to store,
transmit, and yield significant or economic quantities of
groundwater to wells and springs.” (Ibid.) Thus, a basin is a water-
bearing body of rock or sediment bounded laterally by such geologic
features as earthquake faults and bottomed by non-water-bearing
rock. The eight basins within UWCD are defined by such features.

For example, the Department of Water Resources thus defines
the “Santa Paula Subbasin of the Santa Clara River Valley Basin”

(referenced in UWCD's records as “the Santa Paula Basin”):
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The northern boundary of the Santa Paula Subbasin is
the contact between the Pleistocene and younger
alluvium and impervious rocks of the Topatopa
Mountains. The southern boundary is formed by
impervious rocks of Oak Ridge and South Mountain,
the Oak Ridge Fault, and the Saticoy fault (CSWRD
1956). The eastern edge of the subbasin is marked by a
bedrock constriction, with the boundary placed at the
position of maximum rising water (CDPW i933;
CSWRB 1956). The western boundary of the subbasin
separates it from the Mound and Oxnard subbasins,
with the western boundary placed where there is a
distinction change in the slope of the water table

(CSWRB 1956).

(Cal. Dept. of Water Resources, California’s Groundwater

Bulletin 118  [update  February 27, 2004] at p. 1)
http://www.water.ca.gov/pubs/groundwater/bulletin_118/basindescr
iptions/4-4.04.pdf [as of Feb. 4, 2014].)° The parenthetical references

in the quoted material are to the author and date of the scientific

5 A copy of Groundwater Bulletin 118, update 2003, is included in
the record at ARI1, Tab 86. The February 27, 2004 update to its
description of the Santa Paula Subbasin, quoted above, is attached to

the accompanying Motion for Judicial Notice (“MJN") as Exhibit A.
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papers on which the DWR relies for its description of the Santa
Paula basin. Thus the hydrogeology of the basin is well documented,
with major studies dating from 1933 and 1956.

Similar geological descriptions of the other seven basins in
issue here are provided in the DWR Groundwater Bulletin, too.
(http://www.water.ca.gov/groundwater/bulletinl 18/gwbasin_maps_
descriptions.cfm [as of Feb. 4, 2014}.)°* A map of all eight basins

~appears in the record at AR2, Tab 165, at p. 21.

Although all users pump from the groundwater basins in

common, UWCD distinguishes municipal and industrial (“Mé&I")

from agricultural users. (See AR1, Tab 62, at p. 32 [discussing Water
Code section 75594]; AR2, Tab 53, at p. 32 [same].) Agricultural use
includes that for the production of crops, v'livestock and aquaculture.
M&I use includes most other uses, including drinking water served
by public and private utilities and irrigation of golf courses, parks
and athletic fields. (Ibid.) M&!I users are charged three times what
agricultural users are charged. (AR1, Tab 72, at p. 4 [Resolution 2011-
12]; AR2, Tab 149, at p. 4 [same].)

Agriculture consistently uses more than 80 percent of District
groundwater, while M&I use accounts for less than 20 percent. (AR1,
Tab 22, at p. 59 [FY 2011-2012 budgeted “Groundwater revenue”];
AR2, Tab 106, at p. 48 [same for FY 2012-2013].) Thesé percentages

- ¢ The basins in issue here are listed under the heading “South Coast”

basins and are numbered 4-4.02 to .07 and 4-8.
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have remained relatively constant for decades. (See AR1, Tab 35, at
p. 14 [1985 budget data].) Due to the 3:1 ratio of M&I to agricultural
rates, however; M&I groundwater users pay more than 42 percent of

. UWCD’s charges.”

. UWCD RECHARGES WATER AT PARTICULAR
POINTS IN ITS HYDROGEOLOGICALLY
COMPLEX SERVICE AREA

A. The Agricultural Oxnard Plain and Pleasant Valley
Basins are Uniquely Affected by Overdraft and

Saltwater Intrusion

UWCD spends much of its funds to combat seawater intrusion
~ In agricultural areas of the Oxnard Plain and Pleasant Valley Basins

southeast of the City. (See AR1, Tab 62, at p. 69 ["No other part of the

7 For 2011-2012, UWCD forecast $1,995,000 in agricultural Zone A
charges, $1,490,550 in agricultural Zone B charges, $1,188,450 in M&I
agricultural charges and $1,368,000 in M&I Zone B charges. (ARI,
Tab 22, at p. 59.) Thus, agriculture was budgeted to pay $3,485,550
($1,995,000 + $1,490,550 = $3,485,550) and M&lI was budgeted to pay
$2,556,450 ($1,188,450 + $1,368,000 = $2,556,450). Of the total
budgeted for receipts from Zone A and Zone B charges in FY 2011-
2012 of $6,042,000, then, agricultural customers would pay 57.7%
($3,485,550 / $6,042,000 = 57.7%) and Mé&I customers would pay
42.3% ($2,556,450 / $6,042,000 = 42.3%).

11
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District receives so much attention and effort”]; AR2, Tab 53, at p. 69
[same].) Overdraft in the Oxnard Plain has been a problem for
decades; indeed, the District was formed to control it. (AR1, Tab 14,
at p. 1 [1950 resolution “giving precedence to the areas in greatest
distress which are presently recognized to be on the Oxnard Plain”];
see also ARI1, Tab 21, at p. 4 [“The overdraft and the subsequent
seawater intrusion of the Oxnard Plain have persisted to varying
degrees over the last half century.”]; AR2, Tab 30, at p. 4 [same].)

The southeastern Oxnard Plain and Pleasant Valley Basins
alone within the District suffer from long-term overdraft and
~ seawater intrusion. (AR1, Tab 60, at p. 13 [2011 Groundwater
Report]; AR2, Tab 94, at p. 14 [2012 Groundwater Report].) However,
UWCD's efforts have only served to shift seawater intrusion from
one groundwater stratum to another. (AR1, Tab 21, at p. 4 [1998
Groundwater Model noting Ventura County ordinance requiring
‘shift in pumping]; AR2, Tab 30, at p. 4 [same]; see also AR1, Tab 29,
at p. 8 [2000 Groundwater Report Supplement discussing
groundwater conditions]; AR2, Tab 178, at p. 8 [same].)

The District’s own reports conclude that “the majority of the

overdraft in the Oxnard [P]lain aquifers has been caused by

agricultural pumping in the eastern/southern part of the plain.”
(AR1, Tab 62, at p. 34; AR2, Tab 53, at p. 34 [same].) The City’s wells

in the Oxnard Plain, however, are at its northwestern edge, away
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from the pumping hole.? (Ibid.; see also AR1, Tab 78, at p. 13.) The
District acknowledges it spends significant resources addressing
agricultural overdraft in these two basins, and its “current
operations and long-range planning efforts are focused heavily on
that area.” (AR, Tab 62, at p. 69 [2011 Water Rate Study]; AR2,
Tab 53, at p. 69 [same]; see also AR2, Tab 54, at p. 4 [Update

Memorandum].)

B. The City’s Basins Benefit Little from UWCD’s
Recharge Efforts |

UWCD’s factual argument depends on a post hoc assumption
that recharge in one basin benefits equally groundwater users in
every basin. However, its administrative records contradict this
assertion. The City draws water primarily from the Mound and

Santa Paula Basins, which UWCD’s own data show benefit little

from recharge efforts elsewhere. (See, e.g., AR1, Tab 98, at p. 24

[“The Mound Basin in Ventura, which has little connectivity to the

8 Pumping groundWater creates what hydrogeologists call a “cone of
depression” where groundwater levels are depressed in a
cone-shaped area near the well. (AR2, Tab 25, p. 103 [DWR
Groundwater Bulletin references “pumping depressions around
extraction  wells”]; see also  http://fen.wikipedia.org/wiki/
Cone_of_depression, last visited Feb. 4, 2014 [defining “cone of
depression”].) A significant area of depressed groundwater arising

from many wells is colloquially known as a “pumping hole.”
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other basins managed by United”]; AR2, Tab 176, at p. 24 [same];
AR1, Tab 81, at p. 17 [“Santa Paula Basin doesn’t respond to recharge
at United Water’s Saticoy spreading grounds.”]; id. at p. 22 [map
showing Santa Paula Basin and Saticoy spread grounds separated by
Santa Clara River]; AR2, Tab 164, at p. 6 [UWCD rebuttal to City

protest letter essentially conceding limited benefit to Mound and

Santa Paula basins].) Unlike the over-pumped (and

under-replenished) southeastern Oxnard Plain and Pleasant Valley
Basins, the basins from which the City draws water are generally
unaffected by agricultural-induced overdraft and seawater
intrusion.’

The City overlies much of the Mound Basin and pumps
groundwater there. (See, e.g., AR1, Tab 9§, at p. 24 [Mound Basin is
in the City); AR2, Tab 165, at p. 21 [depicting City wells in Mound
Basin).) Despite its proximity to the coast, this basin does not suffer
from overdraft or seawater intrusion. (AR1, Tab35, at p. 5
[“Overdraft has not been determined to be a problem in the Mound
Basin”]; AR1, Tab 82, at p. 17 [City extractions from Mound Basin are
less than the safe yield].) UWCD’s administrative records do not

demonstrate meaningful hydraulic connection between Mound and

® The parties here dispute the existence of agriculture-induced
overdraft in the Santa Paula Basin. The point is not well reflected in
the record on appeal and is not material for the present case.

However, the City does not wish to mislead.
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| neighboring basins, despite UWCD’s belated claims to contrary. (See,
e.g., AOB at p. 7.) The seminal work on the District'’s groundwater
basins, for example, concluded “there is essentially no possibility of
water moving from the Oxnard aquifer to the Mound Basin.” (AR1,
Tab 4, at p. 5; see also AR2, Tab 5, at p. 70 [1959 Mann Report: “the
underflow from the Santa Paula Basin to the Mound Basin is very
small”].) “Additional aquifer testing, geophysical, water chemistry,
and groundwater level data may be necessary to adequately define
the subsurface flow between Santa Paula Basin and the adjacent
Mound and Montalvo [i..e., Oxhard Forebay] basins.” (AR1, Tab 34,
at p.9; see also AR2, Tab 66, at p. 13 ["Although thére is general
agreement that there is some hydraulic connection between Santa
Paula Basin and the Mound Basin, the degree of connection is
uncertain.”].) In fact, groundwater levels in the Mound and Santa
Paula Basins differ by about 60 feet — and at times more thaﬁ 100
feet — which confirms “[tjhe mountains and numerous faults are
boundaries to ground water flow” between the two. (AR1, Tab 16, at
p. 122; AR1, Tab 28, at pp. 62—63.) If these basins were part of a
District-wide common pool, as UWCD belatedly alleges,
groundwater levels and quality should be comparable in adjacent
basins. As to Mound, however, the scientific evidence in UWCD’s
records demonstrates otherwise. (Ibid.; AR2, Tab 169, at pp. 9-10
[Mound Basin salt levels at 1,000 to 1,200 milligrams per liter]; AR2,

Tab 50, at pp. 121 [water in Santa Clara River at Freeman Diversion
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rarely exceeds 150 mg/l].) Thus, water in the Mound Basin is saltier
than river water and the basins that it readily recharges.

Although the Mound Basin may receive some recharge from
the Oxnard Forebay Basin (AR1, Tab 35, at p. 5 [referencing the
| Oxnard Forebay Basin as the “Montalvo Forebay Basin”], “[t}he
majority of the recharge to the [Mound] basin is likely from
precipitation falling on the outcrops of the aquifer in the hills to the
northeast of the Mound basin.” (AR1, Tab 28, at p. 17; AR1, Tab 29, at

p.- 18.) As a result, the District's groundwater recharge facilities,

which include “[t]he Santa Felicia Dam [which impounds Lake

Piru], the Piru Diversion and Spreading Grounds {on the shore of
Lake Piru], and the in-river conveyance of the Santa Felicia Dam’s
yield waters,” provide “indirect recharge to the Mound Basin” — at
best. (AR1, Tab 10, at p. 19.) UWCD’s own report excludes Mound
Basin from the basins benefiting from releases from Lake Piru. (AR1,
Tab 22, at p. 144 [listing only Piru, Fillmore, Santa Paula and
Freeman Diversion as benefiting from lake releases].) Indeed, the
District acknowledges that the Mound Basin “has little connectivity
to the other basins managed by United” and “receives little benefit
from United’s recharge operations, in contrast to the other basins
managed by United.” (AR1, Tab 98, at p. 24; AR2, Tab 176, at p. 24
[same]; AR1, Tab 62, at p. 29; AR2, Tab 53, at p. 29 [same].)

The City also pumps from the western part of the Santa Paula

Basin. (AR2, Tab 165, at p. 21.) This basin is managed cooperatively
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under a 1996 stipulated judgment. (E.g., AR1, Tab 30, at p. 3.) The
City uses a very small percentage of groundwater pumped there,
well below its entitlement under the judgment. (AR1, Tab 34, at p. 39
[City has a nearly 12,000 acre-feet cumulative 7-year surplus of
entitlement over pumpage]; see also AR1, Tab 30, at p. 11 [in 2000,
City pumped 1,621 AF from the Santa Paula basin while others
pumped 25,069 AF]; AR1, Tab 31, at p. 12 [in 2003, figures are 316 AF
and 21,974 AF]; AR1, Tab 32, at p. 12 [in 2005, the figures are 2,046

AF and 21,626 AF]; AR1, Tab 33, at p. 38 [City retained 11,000 AF

entitlement surplus in 2007].)

The District also concedes “Santa Paula Basin doeén’t respond
to recharge of United Water’s Saticoy spreading ground,” which
borders the Santa Paula Basin to its southeast.’® (AR1, Tab 81, at
pp. 17, 22; see also AR2, Tab 164, p. 6 [UWCD rebuttal to City
protest: “UWCD concurs that the Santa Paula Basin does not
respond to spreading operations in the Forebay and does not imply
that it does”].) Although the Piru and Fillmore Basins — upstream
from the Santa Paula Basin — receive groundwater recharge from
surface water releases, the Oakridge Fault impedes recharge of the
Santa Paula Basin. (ARl, Tab 62, at p. 50; see also AR1, Tab 34, at

p.9.) The administrative records indicate the Santa Paula Basin

10 This fact confirms the hydrogeology used to delineate the basin,

because ample groundwater flow across that boundary would belie

the geologic structures used to define it.

17

124330.5

' MJN00330




received only about five percent of the benefit of Lake Piru releases
from 2008 to 2010, as compared to approximately 42 percent and 14
percent for the Piru and Fillmore Basins, respectively. (AR1, Tab 22,
at p. 144; AR2, Tab 168, at p. 150 [graph attached to FY 2011-2012
budget showing minimal recharge of Santa Paula Basin and none of
Mound Basin from Lake Piru Releases]; see also AR1, Tab 24, at p. 10
[only 9% of lake releases flow to Santa Paula Basin and Freeman
Diversion collectively]; AR1, Tab 25, at p. 14 [failing to quantify
benefit to Santa Paula from surface water releases]; AR1, Tab 26, at
p- 3 [same]; AR1, Tab 27, at p. 10 [same].)

If nothing else, the overwhelming majority of data in the
administrative records support the conclusion that each basin
responds to recharge differently, such that recharge in one has little

or no effect on water supply in another.

- C. UWCD’s “Common Pool” Theory Is Unsupported by
its Own Administrative Records

In its ratemaking for fiscal year 2012-2013,1 conducted after
' the City filed the first of the two suits at bar, the District disclosed

newfound “evidence” suggesting the eight groundwater basins it

11 The District’s principal act refers to “water years.” (Wat. Code
§ 75574 [mandatory findings for groundwater charge levy].) The
administrative records refer to “fiscal years.” The terms are
synonymous and this brief uses the latter.
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(and the State Department of Water Resources) have distinguished
for decades actually function as a “common pool.” (AR2, Tab 54, at
pp- 4-5 [Update to 2011 Water Rate Study].) The evidence cited for
this theory dates from the 1950s, and was subsequently abandoned
for half a century in light of the more accurate and recent studies
cited above. (See AR1, Tab 10, at p. 19.)
Under this putative “common pool” theory, all eight basins
are interconnected such that pumping in one affects equally every
| groundwater user in every other basin. (Ibid.) Although this
simplistic theory may be convenient to defense of these suits, it
cannot account for the hydrogeological conditions of the eight basins
nor explain the District’s own basin management activities. (See

ARI1, Tab 60, at p.15 [“The balance for each groundwater basin is

determined individually.”].) For example, to comply ‘with Water

Code requirements, UWCD determines annual groundwater
conditions by calculating the water balance of each basin. (Ibid.; AR2,
Tab 94, at p. 17 [same].) It continues to define basins based on John
Mann'’s 1959 “Plan for Groundwater Management.” (AR1, Tab 60, at
p- 16 [“The areas for groundwater basin (Piru, Fillmore, Santa Paula,
Mbund, Forebay, and Oxnard Plaﬁ) are from John Mann's 1959
report to the District.”]; AR2,‘ Tab 94, at p. 18 [same].)
Unsurprisingly, conditions in the basins vary and the simplicity the

District would find convenient does not exist.
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According to the District's 1998 Surface and Groundwater
Conditions Report, “The groundwater basins within the District
vary in their water production and ability to be recharged rapidly.
The hydraulic connection between basins also varies across the
District.” (AR1, Tab 28, at p. 16; AR2, Tab 177, at p.16 [same].)
UWCD cannot genuinely dispute this, as it acknowledges that long-
term overdraft and seawater intrusion plague the Oxnard Plain and

Pleasant Valley Basins, but not others. (9 JA, Tab 81, at pp. 1915~

1916.)12 Its records are replete with evidence, just a fraction of which

is cited in this brief, that the basins do not respond uniformly to
recharge, and that their hydrogeology is complex. (See AR2,
Tab 165, at p. 21 [groundwater flow map].) Indeed, were it
otherwise, the basins would not have been delineated by
hydrological reports and accepted by the Department of Water
Resources in Califorrﬂa’s Grouhdwater Bulletin 118 or by decades of
the District’s own practice.

The District's novel “common pool” theory thus
oversimplifies hydrogeology and groundwater availability and is
unsupported by even the record of the FY 2012-2013 rates in which
it was suggested for the first time in 50 years.

In UWCD’s rate-making hearings, the City questioned the

District’s allocation of costs for recharge in one basin to all

12 Citations to the Joint Appendix are in this format: [Volume] JA,

[Tab #], at p. [#].
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groundwater users via the District-wide Zone A charge (but,
inconsistently, not the costs of the Freeman Diversion Dam, charged
to a smaller Zone B only). (AR1, Tab 78 [June 2011 City protest
letter]; AR1, Tab 79 [second June 2011 City protest letter]; AR2,
Tab 165 [June 2012 City protest letter].) Rather than calculating the
proportional benefits to each basin — and thus to pumpers in those
- basins — as article XIII D, section 6, subdivision (b)(3)*® requires,
UWCD instead adopts a Procrustean model of hydrogeology, dusted
off from its early history. However, this newly resurrected “common
pool” theory cannot substitute for record evidence of the

proportional cost to serve pumpers like the City.

H. UWCD’S GROUNDWATER EXTRACTION
CHARGES BELIE ITS NEWFOUND
COMMON-POOL THEORY

UWCD funds its services with:
e property taxes,
o the charges challenged here (identified in the record as

“pump charges”),

13 This provision of Proposition 218 states: “The amount of a fee or
charge imposed upon any parcel or person as an incident of
property ownership shall not exceed the proportional cost of the
service attributable to the parcel.”
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e fees on those who buy its surface water (identified as
“water delivery fees”), and

* investment earnings.
(AR1, Tab 62, at p. 10; AR1, Tab 22, at p. 57.) UWCD requires all
pumpers in its District-wide Zone A to pay a uniform fee per acre-
foot (“AF”) of water pumped without respect to the basin from
which water is drawn, though UWCD requires M&lI users to pay
three times the fee charged agricultural users. (AR1, Tab 62, at pp. 30

[uniform fees], 32 [3:1 ratio].)

A. The District-Wide Zone A Charge Funds UWCD’s

“General Fund”

The Board established two rate zones under Water Code
sections 75540 and 75591. (See AR1, Tab 72, at p. 3 [Reso. 2011-12];
AR2, Tab 149, at p. 34 [Reso. 2011-11].) Zone A includes the whole
District. (AR1, Tab 72, at p. 3; AR2, Tab 149, at p. 3 [same]; see also
AR2, Tab 111 [map of UWCD Groundwater Finance Zones].) Zone A
charges fund the District’s “General Fund” and pay for facilities and
operations it contends equally benefit all pumpers from Lake Piru to
Point Mugu (AR1, Tab 62, at p. 12; AR1, Tab 65, at p. 2; AR1, Tab 72,
at pp. 4-5); even while acknowledging, as it must, that not all basins
benefit equally from its efforts. (AR1, Tab 62, at pp. 29 [“Mound
Basin ... receives little benefit from United’s recharge operations, in

contrast to the other basins managed by United.”]; id. at p. 69 [“No
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other part of the District receives so much attention and effort” as
“the eastern/southern Oxnard Plain”]). As detailed below, however,
some expenses funded by this charge are entirely unrelated to
groundwater use.

After the City filed the first of the two suits here, UWCD
established three subfunds in its General Fund, introducing a Water
Cohservation subfund. (AR2, Tab 106, pp. 42-45 [FY 2012-2013
budget].) The District purports to devote this subfund to
groundwater management activities. (Id., at pp. 42-43.) Thé City
would. applaud UWCD had this response to the litigation actually
made substantive change in its use of Zone A charges. However,
despite labels, UWCD continues to treat the charges as discretionary
~ monies to be used for any purpose. All three subfunds benefit from
the proceeds of the charge and continue to be used for such
expenses as property tax collection fees payable to Ventura County,
the District’s obligation for a share of the budget of the Ventura
County Local Agency Formation Commission (LAFCO), and
“[r]ecreational [a]ctivitiés (including potable water services) at Lake
Piru.” (Id., at p. 44.). The Water Conservation subfund continues to
cover expenses such as chemicals used to treat water delivered to

Lake Piru’s concessionaire and purchases of imported water piped to

- . agricultural users — neither of which has meaningful benefit to

groundwater pumpers like the City. (Id. at p. 49.) Thus, despite
creating new subfunds, UWCD continues to use Zone A charges to
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fund activities unrelated to groundwater management, and largely
for the benefit of agricultural groundwater users. The bottles have

new labels, but the wine is unchanged.

- A uniform, district-wide charge cannot be justified in light of

the disparate hydrogeology of the District’s eight basins detailed
above. Moreover, funds paid in common by pumpers throughout
the District are expended so as to benefit only some. Indeed, there
are no capital programs in the District’s budget to benefit the basins
from which the City draws water, but many expensive projects to
benefit those which primarily benefit agricultural users in the
Oxnard Forebay and Pleasant Valley Basins, including:
e Operation of the recharge projects described above.
(AR1, Tab 22, at p. 21.)
» Studies of potential DWR imports to replace water used
for recharge in agricultural areas. (AR1, Tab 62, at p. 110
[Policy Issue B) 9)]; AR2, Tab 53, at p. 110 [same].)
e A three-year investigation of seawater intrusion near
Port Hueneme and Point Mugu — areas from which the
City does not draw water. (AR1, Tab 22, at p. 25 [first
whole bullet point].)
e Purchase of land for the Ferro-Rose Recharge Project

“essentially an extension of the Freeman Diversion
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project”™ which will benefit agricultural groundwater
users in the Oxnard Plain Basin. (AR1, Tab 62, at p. 46;
see also AR1, Tab 22, at p. 14 [“the Board approved the
following budget policies: ... 4) purchase costs for the
Ferro property will be paid from the General Fund”];
AR2, Tab 106, at p. 106 [CIP summary of Ferro-Rose
Recharge Project].)

e The environmental Impact Report for the Ferro-Rose
Project. (AR1, Tab 62, at pp. 46-47 [“This is also called
the ‘Ferro-Rose Recharge Project.” It is a General Fund
CIP [capital improvement project], with the EIR to be
funded from the General Fund. The Board will decide
in the future how to fund the actual construction of the
‘project.”]; AR2, Tab 106, at p. 105 [CIP summary of
Ferro-Rose Recharge Project].)

e A security fence for the Ferro-Rose property. (ARI,
Tab 22, at p. 129 [project to be funded from 2009
Certificates of Participation]; AR2, Tab 106, at pp. 119—

14 The Zone B charge isolates Freeman Diversion expenses and
charges them to agricultural groundwater users in this portion of the
District. Why, then, is it appropriate to ask fee payors throughout the
District to provide funds for an extension of this system from which

UWCD admits they do not benefit?
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120 [CIP summary of Ferro Rose Security Fencing
project].)

o Certificates of Participation (“COPs”) to finance the
Noble Basin Reservoir in the Oxnard Forebay® and
projects for other basins. (AR1, Tab 10, at pp. 15-16
[Certificates of Participation “will continue to repaid at
least in part by groundwater extraction charges”].)

e A pilot seawater barrier well in the Oxnard Plain.!®

(AR1, Tab22, at p. 14 [“the Board approved the

following budget policies: ... 5) construction of the first |

pilot seawater barrier well will be paid from the General

Fund”.)

15 This project is designed to “recharge the aquifers underlying the
Oxnard Forebay and Oxnard Plain” which, as detailed above,
provide little benefit to the City. (AR2, Tab 50, at p. 16.)

16 UWCD staff believes the larger seawater barrier well project,
which is temporarily suspended, should not be funded by Zone A
revenues. (AR1, Tab 62, at p. 47 [“since seawater intrusion is not an
issue in the upstream basins, staff believes that the full-scale project
should not be funded by the General Fund.”].) Why, then, should
preparations for it be funded by those revénues?
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e New valves at the El Rio Spreading Ground. (AR2,
- Tab 106, at pp. 139-140 [CIP summary of El Rio
Spreading Valve Control project].)

Furthermore, although agriculture uses over 80 percent of
District groundwater, it pays just 57.7 percent the cost due to the 3:1
ratio of M&I to agricultural rates in issue here.l” Thus, M&I pumps
one-fifth the groundwater but pays more than two-fifths the

groundwater charges.

B. The District Applies its Zone B Charge Only to those

Who Benefit from the Freeman Diversion Dam

Zone B is the subarea of the District which UWCD asserts
benefits from its Freeman Diversion Dam on the Santa Clara River.
(AR1, Tab 72, at pp. 4-5; AR2, Tab 149, at pp. 4-5 [same]; see also
AR2, Tab 111 [map of Zones A & BJ].) Its principal act authorizes

such subzones:

The ground water charges are authorized to be levied
upon the production of ground water from all water-
producing facilities, whether public or private, within
the district or a zone or zones thereof for the benefit of
all who rely directly or indirectly upon the ground

water supplies of the district or a zone or zones thereof

17 This calculation appears in footnote 7 above.
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and water imported into the district or a zone or zones

thereof.

(Water Code section 75522 [emphasis added].)

Thus, UWCD’s establishment of Zone B reflects its conclusion
that only groundwater users in that zone benefit from operation and
maintenance of the Freeman Diversion Dam. (AR1, Tab 72, at p. 3;
AR2, Tab 149, at p. 3 [same].)} If the entire District is a “common
pool” how can this be? While the District defends its Zone A charge
on its new-found “common pool” theory, its maintenance of a
smaller Zone B indicts its own theory. UWCD does not explain this
inconsistency.

The District applies the same 3:1 ratio to its Zone B charge as
to the district-wide Zone A charge and M&I pays the same
disproportionate share of revenues to the Freeman Diversion Fund
as to the General Fund. (AR1, Tab 22, at p. 78 [FY 2011-2012 budget];
AR?2, Tab 106, at p. 67 [FY 2012-2013 budget].) Wells in Zone B are
subject to both the Zone A and Zone B extraction charges, including
the City’s wells in West Las Posas Basin. (See AR2, Tab 111 [map of
Zone B}, AR2, Tab 165, at p. 21 [map locating City wells].)

C. UWCD Increased Rates 46 Percent in 201 1-2012

On June 8, 2011, the Board adopted the charges for the 2011-
2012 fiscal year, leaving Zone B rates unchanged from the previous

year. (AR1, Tab 65; AR1, p. 1 [Reso. 2011-08 listing FY 2010-2011 and
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2011-2012 rates]; AR 1, Tab 72, p. 4 [Reso. 2011-12 Imposing new
rates].) The Board increased Zone A charges 46 percent from $58.50
to $85.50 per AF for M&I users and from $19.50 to $28.50 per AF for
agricultural users. (AR1, Tab 65, at p. 1.)

In doing so, the District purported to implement Proposition
218's notice and hearing procedures for new or increased property
related fees under article XIII D, section 6. It did not hold the
election required by subdivision (c) of that section. (AR1, Tab 64;
AR1, Tab 65 at p. 1 [staff recommendation to adopt rates after

protest hearing under art. XIII D, § 6, subd. (a); silence as to election

under subd. {(c)]; see also ARI1, Tab 73, at pp. 11-12 [transcript of |

majority protest hearing in which Board President notes that Board
will adopt rates following protest hearing; again no reference to
election].}’* UWCD has represented that Proposition 218 applies to
mcreaées in its charges. (E.g., AR1, Tab10, at p. 17 [District
Controller states at pfotest hearing: “These recommended charges
proposed for adoption represent an increase from current

groundwater charges, and are subject to Article XIII D Section 6,

18 A recent decision confirms that although groundwater charges are
subject to Proposition 218’s notice, hearing, and substantive,
requirements; they are charges for “water service” exempt from the
election requirement of article XIII D, section 6, subdivision (c).
(Griffith ©v. Pajaro Valley Water Management Agency (2013) 220
Cal.App.4th 586, 596.) |
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Subdivision (b) ... .].) It has explained that “[a]ny increase in the
~ Dustrict’s two groundwater extraction charges must be done in
adherence to Proposition 218 notification and qualification
requirements.” (AR2, Tab 168, at p. 14.) Indeed, UWCD’s budget
submittal policy requires additional time to provide notice “[w]hen
a rate adjustment requires Proposition218 (Article XII D)
- compliance.” (AR1, Tab 22, at p. 163 [7/1/2011 Budget Submittal
Policy]; AR2, Tab 168, at p. 168 [same].) UWCD’s 2011 Water Rate
Study quoted its General Manager’s reply to a question from a city
as to the conflict between Proposition 218 and the Water Code: “We
would have to obtain a legal opinion”, but the two records reflect
none. (AR1, Tab 62, at p. 101 [UWCD General Manager Mike
Solomon’s reply to Michelle Romney, City of Oxnard].) UWCD, of
course, takes a different view of Proposition 218 in defense of these
suits.

The City timely protésted the fiscal year 2011-2012 rates
under article XIII D, section 6, subdivision (a)(2). (AR1 Tabs 78, 79.)
When its protest went unheeded, the City brought the first of two

“actions at bar. (1 JA, Tab 1.)

D UWCD Increased Rates Another 39 Percent in 2012~
2013

Despite its 46 percent rate increase a year earlier, on June 13,

2012, the Board increased Zone A charges a further 39 percent —
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more than doubling the charges in two years. (See AR2, Tab 142, at
p- 1 [Reso. 2012-07].) The new rates were $il9.50 per AF for M&I
and $39.75 per AF for agriculture. (Ibid.) It maintained the Zone B
charges, including the 3:1 ratio benefiting agriculture at the expense
of M&I. (AR2, Tab 149 at p. 4 [Reso. 2012-11].)

As in 2011, UWCD followed Proposition 218’s procedures;

again without the election subdivision (c) of article XIII D, section 6

requires of most fees. (AR2, Tab 142, at p. 2 [Reso. 2012-07 reciting

majority protest proceeding, but silent as to election].) The City
again protested and, after UWCD adopted the charges, the City
brought the second action here. (4 JA, Tab 33, at p. 690.) -
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STATEMENT OF THE CASE

The City filed its first suit on August 5, 2011 to challenge
UWCD’s 2011-2012 charges in a “reverse-validation action”
pursuant to Code of Civil Procedure section 663. (1 JA, Tab 1, at
p. 1.) The City filed a Petition for Writ of Traditional Mandate (Code
of Civ. Proc. § 1085), a Petition for Administrative Mandate (Code of
Civ. Proc. §1094.5), a Complaint for Declaratory Relief, and a
Complaint for Determination of Invalidity (Code of Civ. Proc. § 863).
(Ibid.) The City alleged that the 2011-2012 rates violated
Propositions 218, 13, and 26, the common law of ratemaking, and
Government Code section 54999.7 (“San Marcos legislation”). (1bid.)
The City filed in Ventura County Superior Court and moved for
neutral venue pursuant to Code of Civil Procedure section 394; the
case was transferred to Santa Barbara County. (2 JA, Tab 336). The
_ Caiifornia Federation of Farm Bureaus and the Ventura County
Farm Bureau timely answered the validation complaint and
intervened as to the other claims. (2 JA, Tab 256, at p. 257.) The
Pleasant Valley County Water District, a municipality which serves
agricultural water users in the over-drafted Pleasant Valley basin,
did the same and the parties stipulated to its intervention. (1 JA,

Tab 219.)
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On August 7, 2012, the City brought its challenge to the
charges imposed for fiscal year 2012-2013, which mirrored the first
case. (4 JA, Tab 33, at p. 690.) The City related the two cases. (4 JA,
Tab 39, at p. 795; 4 JA, Tab 40, at p. 800.) Again, the City filed in
Ventura Superior Court, but the parties stipulated to Santa Barbara
~venue. Again, the Farm Bureaus and the Pleasant Valley County
Water District timely answered the validation compléint and
intervened as to the non-validation claims. (5 JA, Tab 54, at p. 968.)

UWCD  prepared, certified, and lodged separate
administrative records for the two cases, which the -Court
consolidated for trial. (4 JA, Tab 41, at p. 804 [Notice of Lodging of
ART1]; 9 JA, Tab 73, at p. 1768 [Certification of AR2]; 5 JA, Tab 55, at
p- 980 [Case Mgmnt. Order (10/23/12) § 7(A)].)*

The trial court divided trial into three® phases: Phase 1 to

determine whether any or all of Propositions 13, 218 and 26,

19 Although consolidation was for trial only, the court treated them
as consolidated for all purposes, issuing a single statement of
decision and a single judgment, from which UWCD timely appealed
and the City timely cross-appealed.

20 Initially, the court ordered just two. (3 JA, Tab 28, at p. 595 [Case
Mgmnt. Order (May 15, 2012) § 10(A)].) However, following briefing
and argument of Phase 2, it ordered an additional phase to
determine the City’s remedy. (10 JA, Tab 88, at p. 2158.)
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Government Code section 54999.7 or the common law of ratemaking
applied to the charges; Phase 2 to apply the law as determined in
Phase 1 to the facts evidenced in the administrative records; and
~ Phase 3 to address remedy for violations determined in Phase 2.

The Court heard Phase 1 on October 2, 2012, deciding that
identification of the applicable law required consideration of the
administrative record in Phase 2. Following Phase 2 of trial, the trial
court concluded:

(1) UWCD’s charges weré not subject to validation,

(2) The charges violated Proposition 218 (and therefore
Proposition 26 was inapplicable),?! and

(3) The charges did not violate the common law of rate
making, Proposition 13, or the San Marcos legislation. (10 JA, Tab 88,
at p. 2158 [Notice of Ruling Adopting Tenfative Decision, May 1,
2013, p. 36].) |

21 Proposition 26 — adopted in 2010 — amended Article XIII C, one
of two articles adopted by Proposition 218 in 1996. It defines as taxes
requiring voter approval all local government revenue measures not
included in one of seven stated exceptions. The seventh excludes
from Proposition 26 revenue measures governed by Proposition 218:
“As used in this article, “tax” means any levy, charge, or exaction of
any kind imposed by a local government, except the following: ...
(7) Assessments and property-related fees imposed in accordance

~ with the provisions of Article XIII D.” (Art. XTI C, § 1, subd. (e)(7).)
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Although Phase 2 was originally intended to address the
City’s remedy, the trial court requested further briefing to determine
“the appropriate remedy or remedies consistent with the court’s
resolution” of the merits of the case. (bid.)

The trial court héard argument of Phase 3 on July 23, 2013.
(12JA, Tab 105, at p. 2501.) It adopted the second of two remedies
suggested by the City: a refund of any charges in excess of what the
City would have been charged if M&I and agricultural customers
paid at equal rates plus seven percent, simple pre-judgment interest
pursuant to article XV, section 1. (12 JA, Tab 112, at p. 2578.)

The refund was tallied according to a detailed calculation
stated in the City’s Phase 3 brief supported by copious citations to
the administrative records. (See 10 JA, Tab 92, at pp. 2233-2234
[Tables 1 and 2]; id., at pp. 2238-2245 [annotated excerpts of
Administrative Records to support Tables].) UWCD's reply to the
City’s Phase 3 brief argued that no refund should be granted but
that, instead, the court should simply remand to UWCD for renewed
ratemaking. UWCD’s opposition brief did not question the City’s
refund calculation. (11 JA, Tab 95, at p. 2285 [Table of Contents of
UWCD Phase 3 Opposition Brief]; Id.,, at pp. 2297-2298.) UWCD
made its first objections to that calculation at oral argument

following posting of Judge Anderle’s tentative ruling on Phase 3.
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(RT 48:11-15.)*2 In that oral argument, UWCD failed to offer a
detailed calculation or citations to administrative record which
would support its critique of the refund calculation. (Ibid. at
pp- 2297-2298 [opposition to City’s full-refund remedy; silent as to
partial refund remedy].) Judge Anderle rejected the argument,
adopting the refund calculation offered by the City’é Phase 3 brief as
stated in his tentative ruling. UWCD also objected to the court’s
statement of decision on this ground, seeking to introduce a
declaration of its General Manager stating in conclusory terms that
the refund calculation omitted a factor. (2 JA, Tab 106 [opposition],-
id., Tab 107 {Solomon Declaration].) It did not file a motion for new
trial, but rather appealed. (12 JA, Tab 114, at p. 2590.)

The lower court issued its final order and writ on
September 6, 2013. (12 JA, Tab 112, at p. 2579.) UWCD paid the
refunds and made an uncontested return to the trial court’s writ,
pursuant to the parties” stipulation that the City would repay these
amounts should this Court reverse. The City gave notice of entry of
judgment on September 12, 2013 (ibid.) and UWCD timely appealed
on October 1, 2013. (12 JA, Tab 114, at p. 2590.) The City timely
cross-appealed on October 21, 2013. (12 JA, Tab 116, at p. 2615.)
Intervenors Farm Bureaus and Pleasant Valley Water District have

not participated in this appeal.

22 Citations to the Reporter’s Transcript are in the form: RT [page] :

[lines].
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SUMMARY OF TRIAL COURT RULINGS
The trial court made the following findings and conclusions:

e UWCD’s Groundwater Exiraction Charges are
“property related fees” subject to Proposition 218. (10
JA, Tab 88, at p. 2123.)

e UWCD did not meet its burden to prove compliance
with article XIII D, section 6, subdivision (b)(3) to the
extent that groundwater extraction charges for 2011-
2012 and 2012-2013 impose different rates on those who
exploit groundwater rights for agricultural use and
those who do so for Mé&I uses. (Ibid.)

¢ UWCD’s records show the charges were based on Water
Code section 75594’s mandate of a 3:1 ratio of M&I fees
to agricultural fees, not any demonstrated difference in
the cost to serve these customer classes. (Id., at p. 2157.)

e UWCD had met all other constitutional, statutory and
common law standards raised in the complaints. (Id., at
pp- 2140 [Prop. 13], 2150 [Prop. 26], 2151 [common law
of utility ratemaking and Gov. Code § 54999.7].)3

23 Because the trial court judgment can be sustained on any proper
basis, the City need not restate arguments regarding validation,
Proposition 13 and the common law of utility ratemaking that the
-trial court did not accept. Rather, this brief defends the appeal and

the trial court’s ruling arguing only Propositions 218 and 26,
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The trial court refrained from concluding that Water Code
section 75594’s mandated 3:1 ratio of M&I to agriculture rates
necessarily violates Proposition 218, concluding only that UWCD
failed to demonstrate on these administrative records that the 3:1
ratio comports with article XIII D, section 6, subdivision (b)(3)’s
requirement that each fee payor pay no more than the proportional
cost of service reasonably attributable to its wells. (Id., at p. 2157.)

In concluding that the District’s charges in toto (as apart from
their allocation as between Mé&I and agricultural groundwater users)
reflected its cost of service, the trial court accepted UWCD’s
newfound “common pool” theory, alloWing district-wide allocation
of recharge costs, and not addressing the inconsistency of UWCD’s
Zone B charge — which limits cost recovery for the Freeman
Diversion Dam to part of the District. (Id., at pp. 2138, 2140.) The
trial court also dismissed with very brief discussion the City’s
objections to UWCD's General Fund expenses which are not shown
to benefit groundwater recharge. (Id., at pp. 2137-2139.) The City

challenges these last two conclusions by cross-appeal.

UWCD’s principal act, and the San Marcos legislation (Gov. Code
§ 54999.7). |
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STANDARDS OF REVIEW AND
BURDENS OF PROOF

The City largely shares UWCD’s view of the standard and

scope of this Court’s review, but clarifies a few points.

I BUT FOR REMEDY, THIS COURT’S REVIEW IS
'DE NOVO

In light of Proposition 218, courts no longer review the
constitutionality of taxes, fees and assessments with deference to
rate-makers. Instead, courts independently judge whether revenue
measures satisfy the Constitution. (Silicon Valley Taxpayers Assn. v.
Santa Clara County Open Space Authority (2008) 44 Cal4th 431, 450
[independent review of assessments under article XHI C] (“Silicon
Valley’); City of Palmdale v. Palmdale Water Dist. (2011) 198
Cal. App.4th 926, 928 [extending Silicon Valley to water rates subject
to Article XIII D] (“Palmdale”); Griffith v. Pajaro Valley Water
Management Agency (2013) 220 Cal.App.4th 586, 600-601 (“Pajaro
II").) [same].)

Review of factual issues is de novo, too. Because the trial court
reviewed a “cold” administrative record, this Court is equally well

placed to review it Appellate review is therefore de novo.

24 Under Western States Petroleum Association v. Superior Court (1995) 9

Cal.4th 559, judicial review of legislative water rate-making is
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(Kolender v. San Diego County Civil Service Comm'n (2005) 132

Cal.App.4th 716, 721 [scope of review in administrative mandate is
identical in trial and appellate courts]; Stone v. Regents of University of
California (1999) 77 Cal.App.4th 736, 745 [same as to tradifional

mandate].) As our Supreme Court recently stated:

An appellate court’s review of the administrative record

for legal error and substantial evidence in a CEQA case,
~asin other mandamus cases, is the same as the trial

court’s: the appellate court reviews the agency’s action,
not the trial court’s decision; in that sense appellate

judicial review under CEQA is de novo.

(Vineyard Area Citizens for Responsible Growth v. City of Rancho Cordova
(2009) 40 Cal.4th 412, 426427 [citations omitted, emphasis added].)
A trial court sitting in equity? has broad discretion to fashion
relief, and remedy is reviewed for abuse of discretion. (In re Estates of
Collins (2012) 205 Cal. App.4th 1238, 1246.) Furthermore, this Court
resolves all evidentiary conflicts in favor of an equitable judgment.

(Ibid.)

generally limited to the administrative record of the agency’s

proceedings.

% Mandamus is, of course, an equitable action. (California Ass'n for
Health Services at Home v. Department of Health Services (2007) 148
Cal.App4th 696, 705.)
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Thus, this Court’s review is de novo as to all issues of fact and"

law except the appropriateness of the remedy, which is reviewed for

abuse of discretion.

. UWCD BEARSTHE BURDENS OF
PRODUCTION AND PERSUASION

The UWCD bore the burden at trial, as here, to provide an
administrative record sufficient to demonstrate the lawfulness of its
charges. (See Beaumont Investors v. Beaumont-Cherry Valley Water Dist.
(1985) 165 Cal.App.3d 227, 235 [agency bears the burden of
production in challenge to water fee as special tax requiring voter
approval under Prop. 13]; California Farm Bureau Federation v. State
Water Resources Control Bd. (2011) 51 Cél.4th 421, 436437 [rate-maker
bears burden to produce evidence to justify rate once plaintiff makes
prima facie showing of invalidity].) Thus UWCD’s charges fall if it
does not present an administrative record adequate to demonstrate
compliance with our Constitution. (See Howard Jarvis Taxpayers
Ass’nv. City of Fresno (2005) 127 Cal.App.4th 914, 927 (“Fresno”)
[invalidating transfer from water utility to general fund under
Prop. 218 because no cost justification in rate-making record].)

Both Propositions 218 and 26 expressly place the burden of
persuasion upon UWCD.26 (Art. XIII D, section 6(b)(5) [“In any legal

2% Although article XIII C, section 1, subdivision (e)(7) exempts from

Prop. 26’s definition of the taxes which require voter approval
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action contesting the validity of a fee or charge, the burden shall be
on the agency to demonstrate compliance with this article.”];
art. XII C, section 1(e), final unnumbered paragraph [“The local
government bears the burden of proving by a preponderance of the
“evidence that a levy, charge, or other exaction is not a tax, that the
amount is no more than necessary to cover the reasonable costs of
the governmental activity, and that the manner in which those costs
are allocated to a payor bear a fair or reasonable relationship to the
‘payor’s burdens on, or benefits received from, the governmental

activity.”].)

“property-related fees imposed in accordance with the provisions of
Article XIII D” [i.e., Proposition 218], it is not clear that voters
intended to exempt property related fees from the burden of proof
provision of Proposition 26.
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ARGUMENT

I NEITHER RECORD SHOWS THE CHARGES
ARE PROPORTIONATE TO SERVICE COST AS
PROPOSITION 218 REQUIRES

The trial court correctly concluded Proposition 218 governs
UWCD’s rates. Indeed, UWCD’s claim a “regulatory fee” is
necessarily outside Pfoposition 218 was rejected by the Supreme
Court a decade ago. Further, the trial court correctly determined that
the two administrative records here do not support the 3:1 ratio of

M&I to agricultural rates.

A. UWCD Cannot Prove Its Rates Do Not Exceed the
Proportional Cost of Serving the City

Proposition 218's places both procedural (art. XIII D, § 6,
subd. (a)) and substantive (art. XIII D, § 6, subd. (b)) limits on
property related fees. The City has no complaint with UWCD’s
procedural compliance in the cases at bar.

| Substantively, however, UWNCD fails. Article XIII D, section 6,
subdivision (b) requires that:

1. UWCD’s rates not raise more revenue than the cost to

serve all customers (subdivision (b)(1)),
2.  rate revenue not be used for any purpose other than the

service for which rates are imposed (subdivision b)(2)),
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3. the amount charged any parcel not exceed the
proportional cost of the service attributable to that
parcel (subdivision (b)(3)),

4.  the service for which the rates are charged be actually
used by, or immediately available to, each fee payor
(subdivision (b)(4)), and

5. the rates not be imposed for “general gdvernmental
services ... available to the public at large in
substantially the same manner as it is to property
owners.” (subdivision (b)(5).) |

UWCD violated all of these.

B. TheTrial Court Properly Concluded that Proposition
218 Applies to UWCD’s Charges

The trial court correctly determined that UWCD’s charges are
- property related fees subject to article XHI D, section 6,
subdivision (b). (10 JA, Tab 88, at pp. 2123, 2146 [Phase 2 ruling]; 12
JA, Tab 105, at p. 2503 [Phase 3 ruling].) The trial court found
UWCD’s charge to be substantially the same as that considered in
Pajaro I. Both are charges “not actually predicated upon the use of
water but on its extraction, an activity in some ways more intimately
connected with property ownership than is the mere receipt of
delivered water.” (Pajaro I, supra, 150 Cal.App.4th at p.1391;
compare 10 JA, Tab 88, at pp. 2144-2145 [Phase 2 Statement of

Decision].) Accordingly, Pajaro I bound the trial court here. (Aufo
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Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455
[“Decisions of every division of the District Courts of Appeal are
binding upon all the superior courts of this state ....”].)

Contrary to UWCD’s claims (AOB at p. 29), there is no
meaningful difference between the groundwater fee authorized by
UWCD’s principal act — the Water Cohservation District Law of
1931 — and that by the Pajaro Valley Water Management Agenéy
| Act. (West’s Ann. Cal. Wat. Code App., § 124-1 et seq.) Both statutes
authorize charges on those who operate groundwater wells to fund
ser\}ices to recharge and protect groundwater basins. The Water

Conservation District Law authorizes the fee in issue here as follows:

Ground water charges levied pursuant to this part are
declared to be in furtherance of district activities in the
protection and augmentation of the water supplies for
users within the district or a zone or -zones thereof
which are necessary for the public health, welfare, and

safety of the people of this state.

(Wat. Code, § 75521 [Emphasis added].)
The- ground water charges are authorized to be levied upon
the production of ground water from all water-producing
facilities, whether public or private, within the district or a
zone or zones thereof for the benefit of all who rely directly

or indirectly upon the ground water supplies of the district
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or a zone or zones thereof and water imported into the district

or a zone or zones thereof.

(Wat. Code, § 75522 [Emphasis added].)?

The proceeds of ground water charges levied and collected

upon thé production of water from ground water supplies

.Within the district or a zone or zones thereof shall be used

exclusively by the board for the district purpose authorized by

this division. |
(Wat. Code, § 75523.)

The statute requires registration of ground water producing
facilities (wells) and allows the board to require meters. (Wat.
Code, §§ 75541 — 75544.) Failure to register a well, producing water
from an unregistered well, and interfering with a meter are subject
to criminal prosecution. (Wat. Code, §§ 75640 - 75642.)
| Pajaro Valley Water Management Authority’s (“PVWMA”)

authority is stated in similar terms:

The agency may, by ordinance, levy groundwater

augmentation charges on the extraction of groundwater

¥ Water Code section 75504 defines “water-producing facility” as
“any device or method, mechanical or otherwise, for the production
of water from the ground water supplies within the district.” In

common parlance, a well.
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from all extraction facilities within the agency for the
purposes of paying the costs of purchasing, capturing,
storing, and distributing supplemental water for use

within the boundaries of the agency.

(West’s Ann. Cal. Wat. Code App., § 124-1001.)28 The statute defines

“supplemental water” as:

“Supplemental water” means surface water or
groundwater imported from outside the watershed or
watersheds of the groundwater basin, flood waters that
are conserved and saved within the watershed or
watersheds which would otherwise have been lost or
would not have reached the groundwater basin, and

recycled water.

(Ibid., § 124-316.) The law governing PVWMA authorizes registration
of wells (ibid., § 124-601) and establishes penalties for violations
| including ihjunctive relief and civil penalties of up to $1,000 per day.
(Ibid., §§ 124-1101, 124-1108.) Thus PVWMA, too, is empowered to
impose a charge on those who operate wells to fund its efforts to

protect and augment water supplies.

28 The PVMWA Act defines “extraction facility” as “any device or
method for the extraction of groundwater within the groundwater
basin.” Again, in plain language, a well. (West’s Ann. Cal. Wat. Code
App., § 124-306.) '
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There is no meaningful distinction between the charges
UWCD and PVWMA impose — each funds groundwater
replenishment efforts for the benefit of agricultural, rural residential,

.and M&I users. UWCD imposes the challenged charges on all
groundwater pumpers — including agricultural and small domestic
users, municipal water utilities and other retailers — to fund
groundwater recharge. (AR1, Tab 62, at pp. 36-38; AR1, Tab 72, at
pp- 3-5.) PVWMA does the same. (Pajaro 1, supra, 150 Cal. App.4th at
pp. 1372-1374.) |
| The charges contested in Pajaro I, like those here, are based on
the volume of groundwater pumped. (See id., at pp. 1385-1386; AR1,
Tab 62, at pp. 36-38 [2011 Water Rate Study discussion of various
methods used to measure or estimate volume].) Consumption-based
charges like those imposed by PVWMA and UWCD, and ofher

consumption-based water fees, are subject to Propositioh 218. (Pajaro

2 Both UWCD and PVWMA charge rural residential users. (See
AR1, Tab 38; Pajaro I, supra, 150 Cal.App.4th at p.1374.) UWCD
notes (at AOB p. 31) that it has “fewer” domestic wells than
PVWMA, but makes no effort to explain the relevance of this fact, or
to demonstrate that number of domestic wells had any impact on
Parajo I's analysis. In general, one’s constitutional rights do not
depend on the number who share them.
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1, supra, 150 Cal.App.4th at p. 1388 [citing Bighorn-Desert View Water
- Agency v. Verjil (2006) 216 Cal.4th 205, 217.)

Contrary to UWCD’s assertions (AOB at p. 31), PVWMA’s
charges are not for piped water delivery, but for “the
purchase/acquisition, capture, storage and distribution of
supplemental water through the supplemental water projects ... and
... basin management monitoring and planning to manage the
existing projects and to identify and determine future water projects
that would further reduce groundwater overdraft and retard
seawater intrusion.” (Pajaro Il, supra, 220 Cal.App.4th at p. 591.) Both
agencies also serve — and charge separately for — piped water.
(Id.at pp. 590-591 (describing PVWMA’s recycled water,
groundwater recharge and piped water programs); see AR2, Tab 50,
at p. 17 [2011 Grouﬁdwater Report describing Pleasant Valley and

Pumping Trough Pipelines].)

C. Settled Expectations Based on Pajaro | Should Not
Be Disturbed Seven Years Later

UWCD cannot distinguish Pajaro I, and therefore asks this
Court to disagree with it. Pajaro I has been published for nearly
seven years, the Supreme Court declined to review or depublish it,
and‘ groundwater management agencies throughout the state have
relied on its terms. The Sixth District recently reaffirmed Pajaro I in
Pajaro 1I. (220 Cal.App.4th at p. 595 [augmentation charge subject to

Prop. 218 but exempt from election requirement of art. XIIL D, § 6,
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subd. (c) as a fee for “water service”].) The Pajaro agency spent years
complying with Pajaro I and defending its renewed groundwater
charge that resulted from those efforts.

Moreover, PVWMA is not alone in its reliance on Pajaro I. Trial
courts in Santa Clara, Santa Cruz®, San Joaquin® and Los Angeles
Counties have all followed Pajaro I in the last six years, requiring
Proposition 218 compliance by groundwater agencies serving
millions of Californians. (Water Replenishment District of Southern
California v. City of Cerritos (2013) 220 Cal. App.4th 1450 [challenge to
groundwater charges imposed in Central and West Basins
underlying Los Angeles County]; see also MJN, Decl. of Michael R.
‘Cobden, Exhs. B [Los Angeles] and C [Sahta Clara}].)’ This whole
portion of the water industry has adapted to these new rules at
considerable effort and expense since 2007. Accordingly, public
policy counsels against unsettling these expectations now without

real cause.

30 This refers to Pajaro I.

31 See 5 JA Tab 46, at p. 884 [request for judicial notice of North San
Joaguin Water Conservation District v. Howard Jarvis Taxpayers’
Association, 3d DCA Case No. C059758].

32 The trial court briefing in cases arising in Santa Clara and Los

Angeles Counties is attached to the Declaration of Michael R.

Cobden, filed concurréntly with this Brief, as is a Motion for Judicial

Notice of those materials.
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Failing to apply Pajaro I would gain UWCD nothing; it would
be out of the Proposition 218 frying pan and into the Proposition 26
fire. Even if this Court were to disagree with Pajaro I and thereby
invite Supreme Court review, Proposition 26 would require the
result the ftrial court reachéd here. That measure limits local
government rates and charges adopted after November 2010, as
were the charges here, to the cost of service unless they are
épproved by voters as taxes. (Art. XIII ‘C, § 1, subd. (e)(2).)** Given
that UWCD will bear the burden to prove its rates do not exceed the
cost of serving the City whether or not this Court disagrees with
Pajaro 1, little is to be gained by undermining the settled expectations
reflected in that decision only to require this Court to freshly

construe® Proposition 26 to reach the same result.

8 Brooktrails Township Community Services District v. Board of
Supervisors of Mendocino County (2013) 218 Cal.App.4th 195, 205
concluded that the local government provisions of Proposition 26
are not retroactive, although its state government provisions are.

3 Proposition 26's exception for fees imposed by virtue of a
government conferred benefit, on which UWCD relies (AOB at
pp. 22-23), also imposes a cost limitation. Such fees may “not exceed
the reasonable costs to the local government of conferring the

benefit”. (Article XIII C, § 1, subd. (e)(1).)

35 Proposition 26 has been the subject of just three published cases

since its November 2010 adoption, none of which addresses
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Among UWCD’s attacks on Pajare I is a claimed conflict
between Proposition 218 and the water conservation mandate of
article X, section 2. (See AOB at pp. 36-37.) However, this Court has
already concluded that the two can be harmonized without allowing
ratemakers to ignore the proportionality requirement of
article XIII D, section 6, subdivision (b)(3). (Palmdale, supra, 198
Cal.App.4th at pp. 936-937 [“article X, section 2 is not at odds with
Article XIII D ‘so long as, for example, conservation is attained in a
manner that ‘shall not exceed the proportional cost of the service
~attributable to the parcel.””].) |
UWCD also argues Pajaro I ought to have limited
| Proposition 218 to fees for piped water service. (AOB, at p. 29.)
Nothing in the text or legislative history of Proposition 218 suggests
that limit. Nor does the Proposition 218 Omnibus Implementation
Act of 1997 (“the Omnibus Act”), adopted without a dissenting vote
in the Legislature as urgency legislation in the immediate aftermath

of the adoption of Proposition 218 in 1996, and signed into law by

groundwater augmentation charges. (See Brooktrails Township
Community Services District v. Board of Supervisors of Mendocino
County (2013) 218 Cal.App.4th 195, 206 [sewer and water service
fees] [“Brooktrails”]; Schmeer v. County of Los Angeles (2013) 213
Cal.App.4th 1310, 1322 [retailer charge for paper bags]; Griffith v.
City of Santa Cruz (2012) 207 Cal.App.4th 982, 997 [housing code

compliance fee].)
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~ then-Governor Wilson, support that distinction. Government Code
section 53750, subdivision (m) provides: “"Water’ means any system
of public improvements intended to provide for the production,
storage, supply, treatment, or distribution of water.” The courts have
repeatedly cited the Omnibus Act to construe Proposition 218. (E.g.,
Greene v. Marin County Flood Control and Water Conservation Dist.
(2010) 49 Cal4th 277, 286 [article XIII D, 6(c) election on property
related fee is not subject to ballot secrecy requirement of article II,
section 7]; Pajaro II, supra, 220 Cal.App.4th at p. 595 [groundwater
augmentation charge is a fee for water service within the meaning of

Gov. Code, § 53750(m) and therefore article XIII D, § 6(c)}.)

D. Property Related Regulatory Fees Are Subject to
Proposition 218

UWCD vigorously claims its charges are “regulatory” in the
apparent belief this label is a protective talisman that can defeat the
City’s claims. However, as Justice Mosk wrote for a unanimous

Court more than a decade ago:

The city also misses the mark when it contends (or at
least implies) that a regulatory fee or a levy on the
operation of a business necessarily falls outside the

scope of article XIII D.

(Apartment Ass'n of Los Angeles County, Inc. v. City of Los Angeles
(2001) 24 Cal.4th 830, 838 (“Apartment Ass'n”).)
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Moreover, Pajaro I carefully considered the tension between
Apartment Ass'n, — which concluded a fee on landlords to fund

housing code compliance was a fee on those who opt to use property

in a particular way (i.e., as rental housing) rather than on property.

ownership per se — and Bighorn-Desert View Water Agency v. Verjil
(2006) 39 Cal.4th 205 — which concluded that a consumption-based
water charge is a fee for a property related service and therefore
subject to Proposition 218. Pajaro I correctly resolved that tension in
concluding groundwater extraction charges are also fees for a
property related service. (Pajaro I, supra, 150 Cal.App.4th at
pp- 1389-1391.)*% As Pajaro I observed, there is no constitutional
difference between water served to those who live at such densities
that piped service is feasible and water delivered via groundwater

recharge to those in rural areas who rely on domestic wells:

It would appear that the only question left for us by
Bighorn is whether the charge on groundwater
extraction at issue here differs materially, for purposes
of Article 13D’s restrictions on fees and charges, from a

charge on delivered water. We have failed to identify

3 Pajaro I was carefully considered on sua sponte rehearing
promptly after the Supreme Court’s decision in Bighorn; it includes
not only Presiding Justice Rushing’s decision for the panel, but a
thoughtful concurrence by Justice Bammatre-Manoukian.
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any distinction sufficient to justify a different result, and

the Agency points us to none.
(Id., at pp. 1388-1389.) The court explained:

Similarly, assuming Apartmént Association’s
capacity-based analysis retains vitality, we fail to see
how it can validate the augmentation charge here. The
charge is imposed not only on persons using water in a
business capacity but also on those using water for
_purely domestic p:urposes.‘The extension of the charge
- to domestic wells cannot be attributed to unavoidable
regulatory overbreadth. The Agency appears to have a
good idea of who is extracting water for residential
purposes and who is extracting it for irrigation
.p.urposes. Under Bighorn, a homeowner or tenant who
uses extracted water for bathing, drinking, and other
domestic purposes cannot be compared to a
businessman who, as described in Apartment Association,

elects to go into the residential landlord business.

(Id., at p. 1390.)

Nor did Bighorn apply only to the provision of article XIII C,
section 3 authorizing fiscal initiatives, as UWCD argues. (AOB at
p.29.) The claim amounts to willful blindness to the following

holding:
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Thus, we agree that water serviee fees, being fees for
property-related services, may be fees or charges within
the meaning of article XIII D. But we do not agree that
all water service charges are necessarily subject to the
restrictions that article XIII D imposes on fees and
charges. Rather, we conclude that a water service fee is
a fee or charge under article XIII D if, but only if, it is
~ imposed “upon a person as an incident of property

ownership.”

- (Bighorn, supra, 39 Cal.4th ét 215 [emphasis added].)

Moreover, were Justice Mosk’s square rejection in Apartment
Ass’n for a unanimous Supreme Court of the claim that regulatory
fees are necessarily outside the reach of Proposition 218 somehow

. insufficient, other case law leads to the same result.

The concept of “regulatory fees” as a distinct class arose in
application of Proposition 13, which requires two-thirds legislative
or voter approval of special taxes. (Art. XIII A, §§3, 4.) The
Legislature provided that special taxes exclude “any fee which does
not exceed the reasonable cost of providing the service or regulatory
activity for which the fee is charged and which was not levied for
general revenue purposes.” (Gov. Code, § 50076.}) Ample case law
defines this exception, including Sinclair Paint Co. v. State Bd. of
Egqualization (1997) 15 Cal4dth 866 (“Sinclair Paint”). Sinclair Paint

concluded that a fee imposed on manufacturers of products
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containing lead to fund health care services to children who ingest
lead paint chips — and other efforts to mitigate the health,
environmental, societal and economic consequences of the
manufacture and sale of those products — were regulatory fees
properly approved without two-thirds voter or legislative
approval.?”

However, the “regulatory fee” concept is of limited utility in
determining the reach of Propositions 218 and 26 — further
restricions on taxing power adopted years after adoption of
Proposition 13 and development of the Sinclair Paint rulé. Apartment
Ass’n disposed of any claim regulatory fees are necessarily outside

the reach of Proposition 218.

37 Both Propositions 13 and 26 have parallel rules for state and local

government that differ in their procedural details. (Article XIII A,
§ 3, subd. (a) [staté special taxes require 2/3 approval in each
chamber of the Legislature], § 4 [local special taxes require 2/3 voter
approval]; Article XIII A, § 3, subd. (b) [all state revenue measures
are taxes unless one of five exceptions applies; Article XIII C, §1,
subd. (e) [same as to local revenue measures, with two additional
exceptions].) As UWCD is a local government under both measures,
this brief focuses on the Constitution’s local government provisions.
- (Gov. Code § 50075.5 [defining “local agency” and “special district”
under Prop. 13]; Article XII C, § 1, subd. (b) [defining “local

government” under Propositions 218 and 26}.)
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As to Proposition 26, it was the very purpose of that measure
to limit the Sinclair Paint rule. First, Proposition 26’s own language

makes the point:

(e) As used in this article, “tax” means any levy, charge,
~or exaction of any kind imposed by a local government,

except the following;:

(3) A charge imposed for the reasonable regulatory costs
to a local government for issuing licenses and permits,
performing investigations, inspections, and audits,
enforcing agricultural marketing orders, and the

administrative enforcement and adjudication thereof.

(Art. XIII C, § 1, subd. (e)(3) [emphasis added].) Thus, Proposition 26
constitutes regulatory fees as taxes requiring voter (or
super-majority legislative) approval unless they are limited to the
reasonable costs of specified aspects of regulatory activity.® They are

not immune from the measure due to their regulatory character, as

38 Charges for regulatory programs are intended to generate revenue
for government operation and should not be confused with fines or
penalties, which are intended to punish and are exempt from cost
justification requirements for that reason. (Compare art. XIIC, § 1,
subd. (e)3) [regulatory fees] with ibid, subd. (e)(5) [fines and
~ penalties]). |
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they are from Proposition 13. Second, the Legislative Analyst’s
Impartial Analysis of Proposition 26 makes its intent unambiguous
on this point.*? In explaining Proposition 26 to voters, the Legislative
Analyst begins by summarizing Sinclair Paint’s holding. (See 10 JA,
Tab 91 at p. 2077 [Exh. 2 to City’s Request for Judicial Notice in

support of Phase 2 Reply Brief].) The Analyst then states:

Generally, the types of fees and charges that would
become taxes under the measure are ones that
government. imposes to address health, environmental,
or other societal or economic concerns. ... This is
because these fees pay for many services that benefit the
public broadly, rather than providing services directly
to the fee payor. The state currently uses these types of
regulatory fees to pay for most of its environmental

programs.

(Id. at p. 2078, emphasis added.) Thus, voters plainly understood
Proposition 26 would limit costs that might be recovered by

regulatory fees.

% The Legislative Analyst’s Impartial Analysis is, of course,
persuasive evidence of the intent of the voters who approved
Proposition 26 and therefore constitutes useful legislative history for
its construction. (Silicon Valley, supra, 44 Cal4th at p. 444-445 [citing

Impartial Analysis to construe Proposition 218].)
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Moreover, Bighorn made no reference to Apartment Ass'n’s
conclusion some regulatory fees are not property related fees subject
to Proposition 218; concluding water service charges are, at least as
applied to the volume of service associated with “normal ownership
and use of property.” (Bighorn, supra, 39 Cal.4th at p. 215.) Since
Bighorn, no water rate case has relied on Apartment Association for
this reason.

Still further, Apartment Association is factually distinguishable
from the facfs at bar, even if Bighorn did not supplant it entirely as to
most ordinary charges for water service, including the
replenishment services provided by UWCD. As the court explained
in Pajaro I:

In Richmond and Bighorn the court was clearly

concerned only with charges for water for “domestic”

use. (See Bighorn, supra, 39 Cal4th at p. 217, 46

CalRptr.3d 73, 138 P.3d 220, italics added [“As we

explained in Richmond, ..., dohestic water delivery

through a pipeline is a property-related service within

the meaning of this definition”].) This leaves open the

possibility that delivery of water for irrigation or other

nonresidential purposes is not a property-based service,

and that charges for it are not incidental to the

ownership of property. A finding that such a fee is not

imposed as an incident of property ownership might be
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further supported by a clearly established regulatory
purpose, e.g., to internalize the costs of the burdened
activity or to conserve a supplied resource by
structuring the fee in a manner intended to deter waste

and encourage efficiency.

We need not decide the soundness of these theories in
the wake of Bighorn, because they cannot sustain the
charge before us in any event. The charge is assessed on
all persons extracting water, a large majority of whom
are using it for residential or domestic purposes.
Therefore even if a charge on nonresidential uses would
fall outside the rationale of Bighorn, the present charge
does not. Further, even if a predominantly regulatory
purpose would save the charge, it is difficult to see how
it might do so here, where the majority of users are

charged on the basis not of actual but of estimated or

presumptive use. Thus, while the augmentation charge

may have some tendency to inhibit consumption and
provide an incentive for efficient use by metered users,
it can have little if any effect on the residential users
who make up the majority of persons paying it. Nor is
there any attempt to graduate the charge to further
discourage the most intensive uses and encourage

conversion to less intensive ones.
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(Pajaro 1, supra, 150 Cal.App.4th at pp. 1389-1390 [original
emphases].)40

Like PVWMA, UWCD imposes its charges on those who
pump water for residential use. (AR1, Tab 62, at p. 38 [2011 Water
Rate Study discussion of need to estimate residential use].) UWCD,
too, imposes flat rather than metered fees on residential water use.
(Ibid.) These rates are uniform throughout the District, as Water
Code section 74527 requires; so UWCD, too, makes no “attempt to
graduate the charge to further discourage the most intensive uses
and encourage conversion to less intensive oneé.” Indeed, UWCD'’s
rates require Mé&lI users to subsidize agriculture so deeply that it
‘makes economic sense to tear out low water-intensity crops like
orchards to‘ grow water-hungry berry crops over a deep pumping
hole. (AR1, Tab 22, at p. 139 [FY 2011-2012 budget exhibit

demonstrating surge in October deliveries due to new berry crops].)

2 Of course, if the charge by a local agency for service to one type of
water customer (e.g., residential) is subject to Proposition 218,
substantive requirements of that provision require that the charge
for the same service to another type of customer (e.g., agricultural)
within the same local agency must also be subject to Proposition 218
because rate setting is a “zero sum game” and the rates for service
must be set in consideration of the customers as a whole. “A zero
sum game “is “a situation in which a gain by one must be matched
by a loss by another.” (American Heritage College Dictionary (3 Ed.
2000).)
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If UWCD rates actually had a regulatory purpose to disincentivize
intense use of groundwater, they undermine rather than serve it.
While UWCD may argue in reply that the City does not use
groundwater for residential purposes, three rejoinders can be made.
First, many others subject to these same fees do make residential use
of groundwater, and they pay the same rates and bear the same
burden to subsidize agriculture via a 3:1 ratio of rates as does the
City. How can UWCD apply a “uniform” rate as required by Water
Code section 74527 that is lawful as to the City but unconstitutional
as to rural residential groundwater users? The rates were adopted
by the same resolutions and rise or fall together. Second, the City’s
customers use the groundwater it delivers for residential purposes
and it is entitled to speak for its customers. (Central Delta Water
" Agency v. State Water Resources Control Bd. (1993) 17 Cal. App.4th 621,
630 [water agency entitled to sue on behalf of its customers].) Finally,
the San Marcos legislation, discussed further below, requires UWCD
to charge the City comparably to the charges it imposes on
“comparable nonpublic users.” (Gov. Code § 54999.7, subd. ‘(b).) Any
distinction between the City and rural residential groundwater users
is simply unavailing to take these rates outside the rule of Bighorn

and Pajaro I.

63

124330.5

MJN00376




E. TheTrial Court Properly Concluded UWCD’s Rates
Require M&I! to Subsidize Agricultural Water Users

As the trial court properly concluded, neither Administrative
Record provides a reasonable cost justification for charging M&I
groundwater users three times what agricultural users pay. Indeed,
the evidence suggests the cost to serve the City is less than the cost
to serve farmers, as detailed below.

This violates Proposition 218. In particular, the 3:1 ratio
imposes a charge on M&lI users that:

(1) “exceed[s] the proportional cost of the service
attributable” to the parcels from which the City
draws groundwater,

(ii) results in revenues from M&I users that “exceed the
funds required to provide” UWCD's services, and

(iii) results in revenue “used for a[] purpose other than
that for which” UWCD charges the fee.

(Art. XIII D, § 6, subd. (b)(1)~(3).)*

41 And by charging the City’s Mound and Santa Paula basin wells for
recharge services of little benefit to them, it violates Article XII D,
section 6, subdivision (b)(4), too. Similarly, by using the proceeds of
the Zone A charge for expenditures unrelated to groundwater

replenishment, UWCD’s rates violate article XIII D, section 6,
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I. The FY 201 [-2012 record shows agriculture is more
costly to serve than M&I

The record of UWCD's 2011-2012 ratemaking demonstrates:

. Agricultural groundwater pumping in the southeastern
Oxnard Plain Basin and the Pleasant Valley Basin causes the most
overdraft and seawater intrusion in the District, and UWCD spends
substantial sums to remediate these problems (AR1, Tab 62, at
pp. 69-70 [United’s current operations and long-range planning
- efforts are focused heavily on that area” referencing “the

eastern/southern Oxnard Plan”]; AR2, Tab 53, at pp. 69—70 [same]);
. Agriculture uses far more groundwater — about 80
| percent of that pumped in the District — than M&lI, but pays only
57.7 percent the charges;* |
. The most challenging areas for UWCD to serve, and
those which command a disproportionate share of its attention and
budget, are the agricultural areas of the southeastern Oxnard Plain
and Pleasant Valley Basins (See AR1, Tab 62, at pp. 69-70 [United’s
éurrent operations and long-range planning efforts are focused
heavily on that area” referencing “the eastern/southern Oxriard
Plain”]; AR2, Tab 53, at pp. 69-70 [same], AR1, Tab 14, at p. 1 [1950

Policy “giving precedence to the areas in greatest distress which are

subdivision (b)(5). These points are developed in section IV.B. of the

cross-appeal below.

2 This calculation appears in footnote 7 above.
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presently recognized to be on the Oxnard Plain]; AR1, Tab 21, at p. 4
[detailing efforts to address saltwater intrusion in Oxnard Plain
aquifer]; AR2, Tab 30, at p. 4 [same]; AR1, Tab 60, at p. 13 [saltwater
intrusion limited to Oxnard Plan and Pleasant Valley basins, “the
[sate] yield of the [Santa Paula] basin is probably near the historic
pumping amount”]; AR2, Tab 94, at p. 14 [same]; AR1, Tab. 21, at p. 4
[detailing efforts to address saltwater intrusion in Oxnard Plain
aquifer]; AR1, Tab 29, at p. 8 [2000 Groundwater Report: “saline
intrusion in the Lower Aquifer System [of the Oxnard Plain] north of
Mugu Lagoon continues over a broad area. The intrusion is the
result of chronically-depressed water levels in overdrafted areas of
the southern Oxnard Plain and portions of the Pleasant Valley
basin.”]; AR2, Tab 178, at p. 8 [same]; AR1, Tab 62, at p. 34 [Rate
Study states: “One reason for maintaining the current ratio [of 3:1
rather than increasing it] is that the largest Mé&I pumpers on the
Oxnard Plain are already doing their share to limit overdraft by
using costly imported water. In addition, M&lI pumpers within the
Fox Canyon GMA [Groundwater Management Agency] are subject
to more stringent pumping restrictions than agriculture which can
receive the water it needs through the efficiency provisions of GMA
ordinances. Increasing the burden on Mé&I above the present 3:1
ratio under this scenario may not be supportable. [{] A second
reason for maintaining the current ratio is that the majority of the

overdraft in the Oxnard [P]lain aquifers has been caused by
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agricultural pumping in the eastern/southern part of the plain. Most
of the M&I wells on the Oxnard Plain are located in the
less-impacted north-western portion of the aquifer.”]; AR2., Tab 53, at
p- 34 [same]; see also 9 JA, Tab 75 at pp. 1804, 1812-1815 [City
| Phase 2 briefing of this evidencé].)

. Most of UWCD’s capital program benefits agricultural
users in the southeastern Oxnard Plain and Pleasant Valley Basins
(AR1, Tab 62, at p. 46 [Ferro-Rose Project]; AR2, Tab 106, at p. 106
[same]; AR1, Tab 10, at p. 15 [Noble Basin Reservoir]; AR1, Tab 22, at
pp- 14-29 [pilot seawater barrier well]; AR2, Tab 106, at pp. 139-140
[El Rio Spreading Ground]; see also 9 JA, Tab 75, at pp. 1813-1814
[City Phase 2 Brief].)

. UWCD must use labor-intensive methods to estimate
groundwater use by unmetered agricultural groundwater users,
while M&I users — including the City — provide accurate, metered
data at no cost to UWCD (AR1, Tab 8, p. 5 [City protest letter]; AR1,
Tab 62, at p. 36 [Rate Study: “The Fox Canyon MA requires meters
on all production wells within its management area, with the
exception of small domestic wells with minor production.”]; see also
9JA, Tab 75, at pp. 18141815 [City Phase 2 Brief]); and

. When unfettered by legislative decree, the District’s cost
accounting distinguishes charges to its recreation concessionaire for

potable and irrigation water at a ratio of 1.25:1, which reflects the
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District’s cost to treat water for drinking. (AR1, Tab 22, at pp. 15-16;*3
see also 9 JA, Tab 75, at p. 1811 [City Phase 2 Brief].) This

demonstrates that the 3:1 ratio of Mé&lI to agricultural groundwater

charges the District imposes does not reflect its cost of service

because UWCD does not provide the City any services related to the
groundwater that it does not provide agriculture that might justify
charging the City for services from which it does not benefit. (AR,
Tab 22, at pp. 15-16; see also 9 JA, Tab 75, pp. 1814-1815 [City
Phase 2 Brief]). Indeed, as demonstrated above, the District’s
groundwater management activities provide more service to
agricultural users in the over-drafted southeastern Oxnard Plain and

Pleasant Valley Basins than to the City, yet it charges them less.

2. The FY 2012-2013 record does not show otherwise
The administrative record of the Districts 2012-2013

ratemaking — conducted after the City filed the first case and
obviously benefiting from greater legal attention — does not show
that M&I is three times as costly to serve as agriculture. In fact,
UWCD acknowledges it did not even attempt a cost of service
analysis to justify its charges. (AR2, Tab 54, at p. 2 [Rate Study “not
intended ... as an ‘evidentiary’ or ‘cost of service’ study in which

many retail rate-setting public entities engage during a

4 Recreation Potable Water Rate of $850.41 per AF is 1.25 times the
Recreation Irrigation Water Rate of $680.33. (AR1, Tab 22, at p. 16.)
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Proposition 218-type process”]; AR2, Tab 164, at. p. 2 ["The water
rate study was never intended to ‘provide the rationale’ for rate
changes.”].)* UWCD concedes “a more traditional quantitative cost
of service analysis might not fully support such a [3:1] fee
vdifferential under the | property related fee provisions of
Proposition 218.” (AOB at p. 38.) As UWCD thus concedes the Rate
Study is not the basis for the District’s charges, it begs the question
— what does? Review of this record shows the District has no basis
for charging Mé&I three times what it charges agriculture other than
a dated statute which cannot survive Proposition 218.

The FY 2012-2013 record contains ample .evidence that
- agricultural water users are more costly to serve than Mé&I users. As
detailed above, the basins which support agricultural water users
- receive the lion's share of UWCD's recharge efforts, and those efforts
have minimal “trickle-down” impact on basins which serve M&I
users.

Additionally, UWCD bears costs to estimate and monitor
agricultural groundwater use that it does not bear as to Mé&l

customers. To pay the groundwater extraction charge, District

# Although UWCD’s counsel is eager to disavow the 2011 Water
Rate Study; the District is not. It updated, rather than repudiated
that Study. (AR2, Tab 54 [District General Manager’s “Update
Memorandum to 2011 Water Rate Study”].)
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customers must report their usage, which they measure with “flow
meters, electric meters, [or] crop factors.” (AR1, Tab 62, at p. 36.)

Flow meters provide the most accurate measurement of
groundwater use (ibid.), and are required of the City and other M&I
users. Many agricultural users estimate use based on electricity*
they use to power wells. (Ibid.) Alternatively, some agribusinesses
“are using crop factors to determine their water usage. A crop factor
enables a pumper to calculate the average water demand for a
particular crop. Pumpers are usually consistent in their use of a crop
factor from year to year.” (AR1, Tab 30, at p. 48 [7th numbered
point].) Although UWCD has considered requiring all non-trivial
water users to use flow meters, the Board’s current policy is that
“water meters will be encouraged but not required.” (AR1, Tab 22, at
p. 14 [6th numbered point in first whole paragraphl.)

Some agricultural users also buy District water delivered
through the Pleasant Valley Pipeline and the Pumping Trough
Pipeline (“PTP”). (See AR2, Tab 50, at p. 17 [2011 Groundwater
Report describing these pipelines].) These pipelines deliver water
diverted from the Santa Clara River, supplemented as necessary
with groundwater, for agricultural use in severely over drafted areas

of the Oxnard Plain and Pleasant Valley Basins. (Ibid.) The District

% It is noteworthy that the electric utility meters agricultural and

municipal customers alike, but UWCD does not.
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pays to operate and maintain these pipelines with fees paid by water
buyers, and accounts for these revenues separately from its General
vFund. (See AR1, Tab 62, at pp. 16-20 [Rate Study discussion of PTP,
Pleasant Valley Pipeline and State‘ Water Import Funds].) In fiscal
year 2009-2010, the Board adopted tiered PTP rates requiring
customers to pay more when water deliveries go “above the
established baseline limit defined for each customer.” (AR1, Tab 22,
at pp. 16-17.) The District intended tiered pricing “to minimize
higher than normal usage during critical periods as the Distriét has
- seen with PTP customers switching to growing strawberries and the
resulting increased water demands in ... October.” (Id., at p 17; see
also AR1, Tab 22, at p. 139 [graph showing surge in October
deliveries].)

Thé District sells PTP water at less than cost, as its enterprise
funds are consistently in deficit. (AR1, Tab 22, at pp. 85, 87 [shortfalls
in Pleasant Valley Pipeline and PTP Funds in five fiscal years from
FY 2008-2009 through FY 2011-2012]; AR2, Tab 106, at p. 76 [same
through FY 2012-2013].) “In addition, PVCWD, 4 the PTP Customers
and the PV Pipeline customers receive more of their share of State
Water than would be proportional to the property taxes paid in
those areas.” (AR1, Tab 62, at p. 70 [2011 Water Rate Study].} These

4 This is a reference to intervenor Pleasant Valley County Water
District, a municipality which serves agricultural water users in the

Pleasant Valley basin.
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agricultural users thus receive a benefit at the expense of
groundwater users elsewhere. Thus, UWCD not only favors
agriculture at the expense of Mé&I, it favors some farmers over

others.

3. Water Code Section 75594 is not a cost justification

Despite its unpersuasive attempts to justify the 3:1 fee ratio,
the District candidly acknowledges “[this ratio is simply a reflection
~ of a mandate established by the California Legislature as part of the
District’s principal act.” (AR2, Tab 54, at p. 6 [Update to 2011 Water
Rate Study].) Water Code section 75594, adbpted nearly 50 years
ago, requires groundwater extraction charges to be between three
and five times as much for Mé&I users as for agricultural users.
(Stats. 1963, ch. 141, § 7, 1 3 [reprinted at AR1, Tab 61, at p. 37].)

No statute, however, can exonerate UWCD from the demands
of article XIII D, section 6 or article XIII C, section 1,
subdivision (e)(2). “Whenever statutes conflict with constitutional
| provisions, the latter must prevail.” (People v. Navarro (1972) 8 Cal.3d
248, 260; see also Hotel Employees and Restaurant Employees Intern.
Union v. Dawvis (1999) 21 Cal.4th 585, 602 [“A statute inconsistent with
the California Constitution is, of course, void.”].) When the general
purpose of a voter-approved constitutional provision — understood
as voters understood it — contradicts a statute, the statute must give
way. (Ventura Group Ventures, Inc. v. Ventura Port Dist. (2001)
24 Cal.4th 1089, 1098-1099 [Proposition 13 bars additional property
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tax to pay judgment against district]; Arvin Union School Dist. v. Ross
(1985) 176 Cal.App.3d 189, 199 [Proposition 13 impliedly repealed
statute authorizing property-tax override for schools].) Because
section 75594’s 3:1 ratio contradicts the Constitution’s requirement
(under either Proposition 218 or 26) that UWCD’s rates be

proportional to its cost of service, the statute must yield.

Nor can a statute enacted in 1966 constitute a legislative

determination of benefits and burdens in 2013, as UWCD
implausibly urges. (AOB, at p. 36.) In any event, even UWCD agrees
that no deference is shown to such legislative determinations when
they conflict with constitutional provisions. (AOB at p. 16.) No
| legislative determination — much less one made generations before
voters enacted the “Right to Vote on Taxes Act” — can persuade a
court to “lightly disregard or blink at .. a clear constitutional
mandate.” (Silicon Valley, supra, 44 Cal.4th at p. 448 [applying
Prop. 218.)

4. The City does not benefit from UWCD’s services in
proportion to its payments

UWCD’s Zone A / General Fund revenue pays for:

traditional operations ... includ[ing] the water
conservation efforts of operating / maintaining the
District’s various spreading grounds for groundwater

recharge, the Santa Felicia Dam and hydro-electric
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plant, engineering services, groundwater management

and meet[ing] ESA compliance activities.

(AR1, Tab 22, at p. 21 [FY 2011-2012 budget].) The City, however,
does not benefit from many of these activities to the same extent as
pumpers located elsewhere. For instance, UWCD uses Zone A
revenue to fund operation and maintenance of spreading ponds and
recharge facilities in Piru, El Rio and Saticoy. (AR1, Tab 62, at p. 12
[2011 Final Water Rate Study].) As discussed in Part ILB. of the
Statement of Facts above, the two administrative records
demonstrate the City’s Mound Basin wells receive little benefit from
these recharge efforts. (See AR1, Tab 28, at p. 17 [rainfall likely
provides majority of recharge to Mound Basin]; AR1, Tab 10, at p. 19
[District Engineer states that UWCD activities provide only “indirect
recharge to the Mound Basin”]; AR1, Tab 62, at p. 29 [2011 Water
Rate Study concedes Mound Basin “receives little benefit from
Unite_d’s recharge operations”}].)

UWCD also acknowledges, as discussed above in the
~ Statement of Facts, Part ILB, that its recharge operations do not

benefit the City’s wells in the Santa Paula Basin as much as other

basins. (E.g. AR1, Tab 81, at p. 17 [“Santa Paula Basin doesn't

respond to recharge at United Water’s Saticoy spreading grounds.”];
AR1, Tab 22, at p. 144 [FY 2011-2012 budget chart showing

negligible recharge of Santa Paula Basin from Lake Piru releases].)

1243305 ‘ 74

- MJNO00387




UWCD thus acknowledges the basins from which the City
draws water receive less benefit than others, though it charges the
City three times what it charges agricultural users who receive
greater benefit.

UWCD also set Zone A rates at levels sufficient to fund studies
to determine whether it should import additional DWR supplies.
(AR1, Tab 62, at p. 110 [2011 Water Rate Study, Policy Issue on
Which Board Consensus Has Been Achieved B) 9)]; AR2, Tab 53, at
p- 110 [same].) Yet this imported water would augment surface
releases from Lake Piru, which the citations to the record state