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INTRODUCTION

In this brief, appellant addresses specific contentions made by

respondent where necessary in order to present the issues fully to the Court.

Appellant does not reply to respondent's contentions which are adequately

addressed in appellant's opening brief. In addition, the absence of a reply by

appellant to any specific contention or allegation made by respondent, or to

reassert any particular point made in appellant's opening brief, does not

constitute a concession, abandonment or waiver of the point by appellant

(see People v. Hill (1992) 3 Cal.4th 959, 995, fn. 3), but rather reflects



appellant's view that the issue has been adequately presented and the

positions of the parties fully joined.

The arguments in this reply are numbered to correspond to the

argument numbers in appellant's opening brief.



ARGUMENT

GLOBAL ISSUES

L

THE JUDGMENT MUST BE REVERSED BECAUSE
THE PROSECUTOR PROMISED THE JURY IN HIS
OPENING STATEMENT THAT APPELLANT WOULD
TESTIFY HE DID NOT ROB MCDADE AND KILLED
HIM ONLY UNDER DURESS FROM THE HODGES
BROTHERS, BUT APPELLANT ULTIMATELY
EXERCISED HIS RIGHT TO REMAIN SILENT.

Appellant, who was young (23RT 8850), mentally slow (28RT
10412, 10431) and easily led (31CCT 9270, 9288)" was tried with his
codefendants, John and Terry Hodges. Dual juries were used — one for
appellant and one for the Hodges - to protect the Hodges’ Aranda-Bruton®
rights. (1RT 80-84, SRT 2175-2176.) The Hodges were older, more
sophisticated and more criminally oriented than appellant. (30CCT 8967,
8980, 31CCT 9295 [Hodges are older], 25RT 9471-9472, 28RT 10195;
32CCT 9303, 9311, 9314 [Hodges are criminally sophisticated], 31CCT
9001-9002 [appellant had never been involved in anything like the
shooting].) Appellant feared them greatly. (31CCT 9006, 9012.) His
defense was that they coerced him to commit the crimes. (2RT 1018; 2CT
528-529.) Whether appellant would testify was a major focus during the

guilt phase proceedings.

1 At the penalty phase, Doctor Nicolas testified that appellant had an

overall 1.Q. of 75, which meant that 96 percent of the population had
stronger intellectual capabilities than appellant did. (34RT 12002, 12006-
12007.)

2 People v. Aranda (1965) 63 Cal.2d 613 and Bruton v. United States
(1968) 391 U.S. 123.
3



Appellant’s attorneys represented that appellant would testify while
also acknowledging that there was no guarantee he would do so. (2RT
1022, 4RT 1788, 14RT 5934, 15RT 6266.) Defense counsel took the
unprecedented step of making appellant available as a witness for the
prosecution even though the prosecutor offered appellant no consideration
and still sought to convict him of capital crimes and put him to death. (2RT
1018-1023, 14RT 5953-5956, 31RT 11340.) Counsel even gave the
prosecutor appellant’s statement, which was otherwise privileged attorney-
client communication, concerning his expected testimony. (15RT 6267,
29CCT 8486.) The prosecutor decided he would call appellant as a state
witness. (14RT 6095.)

Uncertainty over whether appellant would testify loomed over the
proceedings. The court and parties extensively addressed how appellant’s
testifying or remaining silent would impact the trial, including whether the
prosecutor should be allowed in his opening statement to mention
appellant’s anticipated testimony, despite its uncertainty. (4RT 1788, 14RT
5905, 5909, 5934-5935.) Everyone acknowledged that there was no
guarantee that appellant would testify. (2RT 1022, 1062, 1104, 6RT 2349,
see also RB 20-22.) Everyone also recognized that if the prosecutor
outlined appellant’s expected testimony in opening statement but appellant
exercised his right to remain silent, mistrials would be in order. (14RT
5934-5935, 5938, 5949, 14RT 5934-5935.) The Hodges unsuccessfully
moved to preclude the prosecutor referencing appellant’s expected
testimony. (14RT 5938, 5950-5953, 5965-5966.) Defense counsel took the
position that that the prosecutor should refrain from doing so to prevent

risking mistrials. (14RT 5934.)



Aware of the risk he faced, the prosecutor made a calculated
decision to outline appellant’s anticipated testimony. (14RT 5911, 15RT
6304, 6229-6330.) He told both juries that appellant would testify he
approached McDade unarmed to discuss getting his job back. The Hodges
brothers approached, talked about robbing McDade, took his money and
forced appellant at gunpoint to shoot him. (15RT 6344-6345.) In the end,
appellant relied on his Fifth Amendment right not to incriminate himself
and did not testify for either side. (2CT 518; 29RT 10702, 30RT 10805,
10816.) The jurors convicted him of robbery and first degree murder and
found true the robbery felony-murder special circumstance. (2CT 550, 3CT
670, 672-684.)

The defense moved for a mistrial on the ground that the broken
promise of appellant’s testimony drew attention to appellant’s exercise of
his right to silence in a way that encouraged jurors to draw the negative
inference that appellant’s outlined testimony about acting under duress was
false. (30RT 10818-10829, 10834-10838; 2CT 521-527.) The trial court
denied the motion. (30RT 10837-10838.) It found that the claim had been
forfeited and any error was invited and harmiess. (/bid.) Respondent
defends the trial court’s ruling on each of these grounds. (RB 19-54.) The

State’s efforts are unpersuasive.

As shown below, appellant was entitled to a mistrial because the
broken promise of his testimony constituted prejudicial error. Appellant
cannot be penalized for exercising his absolute, Fifth Amendment right to
remain silent. The court and parties were constitutionally required to

respect and work around appellant’s unconditional right to take refuge in



the privilege against self-incrimination.> The trial court penalized appellant
for exercising his right even though the court and parties had all
acknowledged that it was impossible to guarantee that appellant would
testify. It failed to hold the prosecutor accountable for his calculated
decision to outline appellant’s expected testimony in his opening statement
despite uncertainty that appellant would testify. Faced with an obvious gap
between appellant’s promised testimony about duress and the evidence
presented, the jurors would have reasonably concluded that appellant did
not testify because his claim of duress was false. Appellant was prejudiced
as a result. The defense he presented in the absence of his testimony was
very closely related to duress, i.e., he did not actually form the mental state
for robbery and first degree murder because his mind was clouded with fear
and pressure from the Hodges. Appellant’s defense had enough support in
the record to raise a reasonable doubt. Jurors, however, could not have put
out of their minds the adverse inference that appellant’s claim of duress was
false when evaluating appellant’s defense because duress and appellant’s

defense were so very closely related.

Accordingly, respondent’s position must be rejected, and the

judgment must be reversed.

A. Appellant’s Claim Has Been Preserved for Review.

Respondent argues that appellant’s claim has been forfeited and any

error was invited. (RB 27-31.) Both claims must be rejected.

3 In Argument II, respondent alleges that appellant is personally to

blame for the prosecutor’s broken promise of his testimony because
appellant apparently told his counsel that he would testify but then changed
his mind. (RB 63.) Appellant addresses this claim in Argument II, post.
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1. The Claim Was Not Forfeited

Respondent argues that appellant’s challenge to the prosecutor’s
undelivered promise of appellant’s testimony in his opening statement has
been forfeited due to appellant’s failure to object to the prosecutor’s
referring to the anticipated testimony before the damage was done. (RB
27-29.) According to respondent, defense counsel should have done what
the Hodges brothers did in order to preserve the claim. “They objected
before the opening statement, immediately afterwards, and during the
People’s case.” (RB 31, citations to record omitted.) The contention must

be rejected.

As explained more fully below, before opening statements the trial
court and counsel for all the parties engaged in extensive discussions
concerning prosecutorial reference to appellant’s anticipated testimony.
Appellant’s attorneys, like the Hodges, argued that grave problems would
result if the prosecutor outlined appellant’s expected testimony in his
opening statement but appellant chose to remain silent. The trial court
nevertheless overruled the Hodges’ motion to preclude prosecutorial
mention of appellant’s anticipated testimony. It allowed the prosecutor to
proceed and indicated that the way to address the problem, if it came to
fruition, was by way of mistrial. In light of these circumstances,
appellant’s claim of error has been preserved for review. The trial court
was aware of appellant’s position and nevertheless allowed the prosecutor
to proceed. The court’s ruling on the Hodges’s motion shows that a more
specific objection by appellant prior to opening statement or after it would

have been futile. Also, the trial court decided that the issue only became



ripe at the end of trial if appellant did not testify. At that point, appellant

made a timely motion for a mistrial.*

When defense counsel Castro first announced that appellant would
testify “whenever I tell him to,” including as a witness for the prosecution
(2RT 1020-1021), the court and parties all recognized that it was
impossible to guarantee appellant’s testimony. A criminal defendant has an
absolute, federal constitutional right to either testify or claim the privilege
against self-incrimination, and he may assert either right even over his
attorney’s express objection. (Rock v. Arkansas (1987) 483 U.S. 44, 49-
53.) Further, a defendant may wait to see how the evidence develops
before making a final decision about whether to testify or remain silent.
(Brooks v. Tennessee (1972) 406 U.S. 605.) The following exchange

occurred:

MR. MACIAS:® ... Idon’t see how he’ll take the stand
during the prosecutor’s case in chief —

MR. SHERRIFF: Or at any time.
MR. MACIAS: Or at any time.

MR. HOLMES: Because that’s his final decision at any
time. He couldn’t give you a guarantee.

4 Should this Court decide that defense counsel’s failure to object to the

prosecutor’s outlining appellant’s expected testimony in opening statement
has forfeited this claim, appellant contends in his petition for writ of habeas
corpus, filed with this Court on January 22, 2013, that defense counsel
rendered ineffective assistance of counsel. (In re Carl. D. Powell, on
Habeas Corpus, No. S208154, (hereinafter “PetHC”), Claim III, 165-252.)

> Julian Macias represented John Hodges, James Sherriff represented

Terry Hodges and Brad Holmes was appellant’s Keenan (Keenan v.
Superior Court (1982) 31 Cal.3d 424) counsel.
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THE COURT: I don’t feel that any of us should operate
with an understanding that something is guaranteed, as far as
who is going to waive their privilege against self-incrimination
and who’s going to testify. I think —I think we need to assess
the case, apart from what you would hope and expect out of
one of the defendants, any one of the defendants as far as what
the strength of the D.A.’s case is.

(2RT 1022.)

When the prosecutor observed that Castro had told him appellant was
willing to testify for the State, the court responded incredulously, “even
though you’re seeking to put him in the gas chambers, he’s ready, willing

and able to testify for you; is what your understanding is?” (Ibid.)

The trial court again articulated its understanding that there was no
guarantee that appellant would testify when it put its thoughts on the record
about whether to proceed with one trial and dual juries to protect the

Hodges’s rights under Aranda-Bruton. (2RT 1103-1 104.) The court stated:

... if we proceed with dual juries, one trial but dual juries, and
if defendant Powell testifies in the D.A.’s case in chief, that
would have belatedly eliminated the reason for the dual juries.
Only we would still have dual juries, and both juries, I assume,
would be hearing the testimony. And, as we mentioned
yesterday, if we knew that there was a certainty, we could have
avoided the dual juries. But we can’t guarantee that Mr.
Powell will testify in the D.A;’s case in chief.

(Ibid.)

Later on, prior to opening statements, the Hodges’s attorneys
objected to the prosecutor’s mentioning appellant’s anticipated testimony
because there was no way to ensure that appellant would actually take the
stand. They argued that if the prosecutor outlined appellant’s testimony

that the Hodges coerced appellant into shooting McDade but appellant
9



ultimately claimed the privilege against self-incrimination, they would be
prejudiced and entitled to a mistrial. (14RT 5938, 5950-5953, 5959, 5966.)
Notably, both of appellant’s attorneys voiced similar concerns and
indicated that the prejudice would flow to appellant as well. (4RT 1788,
14RT 5934-5935.) Defense counsel Castro warned the prosecutor “to
protect himself” from mistrial by crafting his opening statement knowing
that appellant might not testify. (4RT 1788.) Defense counsel Holmes
pointed out that the decision about whether or not to testify was entirely up‘
to appellant. (14RT 5934.) He, too, warned that if the prosecutor tells
“either one or both juries — that Carl Powell is going to testify,” the
prosecutor would set himself up “for a couple of mistrials here if
[appellant] in fact doesn’t testify. [The prosecutor’s] already got up and
told both juries what he’s going to say.” (/bid.) The trial court’s response
once again acknowledged its understanding that there was no guarantee that
appellant would testify. It replied, “[w]ell, that’s what I’ve already I
thought indicated.” (/bid.) It agreed that if the prosecutor “gets up and in
front of the juries — both juries he details what Carl Powell’s going to say
and Carl Powell doesn’t take the stand ... then we have that dilemma.”
(14RT 5934-5935.) The prosecutor also acknowledged that he risked
mistrials if he told the jurors to expect appellant’s testimony but appellant
ultimately remained silent. (14RT 5905, 5909.) Unquestionably, the court
and all parties understood that there was no way to guarantee that appellant
would testify. They also recognized that if jurors heard he was going to

testify but he ultimately did not this could result in mistrials.

Respondent argues that the above “couple of mistrials” exchange
between Holmes and the trial court (14RT 5934-5935) was limited to
mistrials for the Hodges (RB 30), but the record refutes this. Holmes’s

warning that the prosecutor risked “a couple of mistrials” if he mentioned
10



the anticipated testimony to “either one or both juries” made clear the
defense’s position that the danger of mistrial extended both to appellant and
to the Hodges brothers. Clearly, the trial court understood that if the
prosecutor outlined appellant’s testimony in his opening statement but
appellant did not testify, he risked causing mistrials for both appellant and
the Hodges brothers. (14RT 5934-5935.) The trial court also knew that
appellant’s attorneys had cautioned the prosecutor not to take this risk by
refraining from referencing appellant’s testimony in his opening statement.

(4RT 1788, 14RT 5934-5935.)

Despite this knowledge, the trial court denied the Hodges’s motion
to preclude the prosecutor from mentioning appellant’s testimony in his
opening statement. (14RT 5966.) Although appellant did not formally join
in the Hodges’ motion or make a formal motion himself, it was unnecessary

for him to do so in order to preserve the issue for review.

It would have been futile for appellant to make a formally phrased
objection before or after opening statement. The trial court knew that both
appellant and the Hodges maintained that if the prosecutor failed to deliver
ona pfomise that appellant would testify, they would be prejudiced and
would be entitled to mistrials. (14RT 5934-5935, 5938, 5949.) The
Hodges formally moved to prohibit the prosecutor from referencing
appellant’s anticipated testimony in his opening statement because it was
impossible to ensure that appellant would testify. (14RT 5938, 5950-5953,
5966.) The trial court overruled their objection. (14RT 5950.) It explained
that the issue would need to be raised in a mistrial motion because only
then could it assess prejudice. (14RT 5948, 5965.) Had appellant made a
similar objection before or after the prosecutor’s opening statement, the

trial court would have made the same ruling. A party need not make a

11



futile objection to preserve a claim of error for review. (People v. Boyette
(2002) 29 Cal.4™ 381, 432; People v. Hill (1998) 17 Cal.4™ 800, 820.)

Further, it was reasonable for defense counsel to wait to raise the
issue by seeking a mistrial after the close of evidence. The trial court
explained that the issue should be handled this way because only then did it
become ripe. (14RT 5934-5935, 5947-5948.) As long as the evidentiary
portion of trial remained open, appellant could decide to testify. (17RT
6812 & 29RT 10606 [court denies John Hodges’s mistrial motions due to
the absence of appellant’s testimony because court needed to wait to see
how evidence developed]; Brooks v. Tennessee, supra, 406 U.S. 605.)

Only after the evidence closed would appellant’s decision become final and
the trial court could assess if there was prejudice. (/bid.) Appellant relied
on the trial court’s directive to raise the issue in a mistrial motion after the
close of evidence, and he made a timely mistrial motion at that time.

(30RT 1018-1029, 10834-10838; 2CT 521-527.)

The court’s directive that the issue should be handled by way of
mistrial motion made sense. If the prosecutor told the jurors in his opening
statement that appellant was going to testify to certain matters and then
appellant testified to them, no one could complain. (People v. Hinton
(2006) 37 Cal.4™ 839, 863 [defendant cannot complain that the prosecutor
referenced witness statements whose admissibility was questionable where
the statements were eventually admitted].) The prosecutor’s promise of
appellant’s testimony did not ripen into a colorable claim until it became
clear that appellant would not testify. Only after both sides rested did this
become plain. Up until then appellant had an absolute right, guaranteed by
the federal constitution, to either take the stand or remain silent, and he, not

counsel, had the ultimate say over what course to take. (Rock v. Arkansas,

12



supra, 483 U.S. 44, 49-53.) Once both sides rested without appellant’s
testifying, appellant promptly moved for a mistrial on the ground that the
prosecutor’s unfulfilled promise of appellant’s testimony adversely drew
attention to appellant’s decision to assert his right to remain silent. (30RT
10818-10829; 2CT 521-527.)

The decision of the First Circuit Court of Appeal in Ouber v.
Guarino (1%t Cir. 2002) 293 F.3d 19 supports the above approach. As the
First Circuit observed, it is through the combination of two “inextricably
intertwined” events, (1) an advocate’s promise to the jurors that certain
witness testimony will be presented and (2) the failure of the testimony to
materialize into evidence, that a claim based on the failure to deliver
promised testimony ripens into an arguable issue. (/d. atp. 27.) Either
event standing alone is not necessarily problematic. (/bid.) Had appellant
objected earlier, the trial court could not have determined if the
prosecutor’s promise would remain undelivered or if it was prejudicial.

(14RT 5965, 5948.)

In sum, appellant moved for a mistrial when the mistrial motion
became ripe due to the prosecutor’s unfulfilled promise of appellant’s
testimony. Objecting any earlier would have been futile. The court was
aware that the prosecutor risked mistrial by mentioning appellant’s
anticipated testimony in opening statement, but it nevertheless ruled that
the prosecutor could do so. Respondent’s claims of forfeiture are

unpersuasive and must be rejected.

2. Appellant Did Not Invite the Error of the Prosecutor
Outlining Appellant’s Expected Testimony in Opening
Statement and Then Failing to Deliver It.

13



Respondent’s contention that appellant invited the error also fails to
persuade. (RB 29-31.) In People v. Coffman (2004) 34 Cal.4™ 1, this Court
explained, “[t]he doctrine of invited error is designed to prevent an accused
from gaining a reversal on appeal because of an error made by the trial
court at his behest. If defense counsel intentionally caused the trial court to
err, the appellant cannot be heard to complain on appeal.... [I]t also must
be clear that counsel acted for tactical reasons and not out of ignorance or
mistake.” (/d. at p. 49, emphasis added.) Similarly, People v. Russell
(2010) 50 Cal.4™ 1228 states, “the doctrine of invited error applies when a
defendant, for tactical reasons, makes a request acceded to by the trial
court and claims on appeal that the court erred in granting the request.
[Citations.]” (Id. at p. 1250, emphasis added.) Respondent fails to satisfy
the elements of invited error. Respondent does not cite to any conduct by
appellant asking or intentionally causing the trial court to permit the
prosecutor to summarize appellant’s anticipated testimony in his opening
statement. Appellant never advocated in favor of such opening remarks.

To the contrary, defense counsel cautioned the prosecutor not to give them
to protect against mistrial. (4RT 1788, 14RT 5934-5935.) Nor does
respondent cite to defense counsel’s articulating any tactical reason for
wanting the trial court to allow the prosecutor’s opening remarks. This is to

be expected since trial counsel did not advocate in favor of such remarks.

Further, the doctrine of invited error focuses on trial court error. The
focus of appellant’s argument on appeal is the combination of two
intertwined events: (1) the prosecutor’s detailing appellant’s anticipated
testimony in opening statement and (2) his failure to deliver on the promise.
(Ouber v. Guarino, supra, 293 F.3d 19, 27.) Respondent provides no

authority extending the doctrine of invited error to prosecutorial error.
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First, the prosecutor’s decision to outline appellant’s expected
testimony in his opening statement is attributable solely to the prosecutor.
The prosecutor was a free agent. He did not have to mention appellant’s
expected testimony to the jury. Case law and warnings from appellant’s
attorneys counseled him against doing so. (See Ouber v. Guarino, supra,
293 F.3d 19, 28 [if it is uncertain whether defendant will testify, counsel
“must exercise some degree of circumspection]; People v. Hinton, supra,
37 Cal.4™ 839, 863 [where the admissibility of witness statements is

(134

questionable, a prosecutor should take “’the safer and preferred path’” and
refrain from mentioning them in opening statement].) The prosecutor
made a tactical choice to reference appellant’s testimony. This is plain
from the following exchange between the trial court and the prosecutor.
The court told the prosecutor that, given the uncertainty that surrounded
whether appellant would testify, “you’ve got to try your case in whatever
way you think tactically you must. [{] ... Now, I do appreciate the fact
that you’ve got some hard decisions to make about what you state in your
opening statement.” (14RT 5911.) The prosecutor said he understood he

had to decide as a matter of tactics whether to mention appellant’s expected

testimony or not. (/bid.; see also 15RT 6304.)

Second, the prosecutor did not deliver on his promise of appellant’s
testimony because the prosecutor had no control over appellant’s decision
to assert his absolute, Fifth Amendment right not to incriminate himself.
(Rock v. Arkansas, supra, 483 U.S. 44, 49-53.) The prosecutor could not
call appellant to the stand as he could any other witness. (/bid.) Appellant
had a fundamental right to remain silent at trial without being penalized in
any way. (Griffinv. California (1965) 380 U.S. 609, 614 [defendant has 5™
amend. right to claim privilege without its assertion being made “costly” by

serving as the basis for an adverse inference]; Brooks v. Tennessee, supra,
15



406 U.S. 605, 611, fn. 6 [it violates a defendant’s 5™ amend. privilege
against self-incrimination for the government to burden the defendant’s
exercise of his right to silence by requiring the defendant decide whether to
testify without first being able to see how the case progresses].) Appellant

chose to assert his Fifth Amendment right to silence.

As the foregoing makes clear, defense counsel did not invite the
error. The doctrine of invited error applies to trial court error. Neither the
prosecutor’s (1) tactical choice to outline appellant’é testimony in his
opening statement nor (2) failure to deliver appellant’s testimony was

attributable to the trial court.

Respondent attempts to blame defense counsel for “inducing” the
prosecutor’s argument by assuring the prosecutor that appellant would
testify. (RB 29, 31.) Those assurances came almost entirely from Castro,
and they were hardly to be relied upon. Both he and Holmes repeatedly,
with the trial court’s concurrence, acknowledged that they ultimately had
no control over whether appellant would testify since this decision was
solely appellant’s to make. (4RT 1787-1788, 14RT 5934.) The prosecutor
also knew or should have known that the inability of appellant’s attorneys
to guarantee appellant’s testimony was solidly grounded in the Fifth
Amendment. (Rock v. Arkansas, supra, 483 U.S. 44, 53 & fn. 10
[“defendant has the “’ultimate authority to make certain fundamental
decisions regarding the case, as to whether to ... testify in his or her own
behalf’”], quoting Jones v. Barnes (1983) 463 U.S. 745, 751.) Advocates
must frequently decide how to structure their opening statements despite
uncertainty about whether a witness might fail to appear for trial,

unexpectedly claim privilege or recant. Uncertainty is a given. The
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prosecutor was no fool. He knew that detailing appellant’s testimony

risked mistrial and he made a strategic choice to take that risk.

As the prosecutor acknowledged, without appellant’s testimony, the
State’s case against the Hodges was weak. »(2RT 1014-1015, 1020.) The
prosecution’s main witnesses against the Hodges, Leisey and Banks, both
had credibility problems. (2RT 1020-1021.) The prosecutor chose to detail
appellant’s anticipated testimony in his opening statement, no doubt,
because he believed that priming the jurors in this manner would cause
them to see Leisey and Banks as more credible than otherwise. He sought

to improve the state’s odds of convicting the Hodges.

Previewing appellant’s anticipated testimony also helped the State’s
case against appellant because it cast appellant as the shooter. (15RT 6344-
6345.) If appellant testified as expected, the prosecutor intended to argue
that those parts of his testimony helpful to him were lies whereas fhose
parts harmful to him were true. (E.g., [4RT 5926-5927, 6108 [prosecutor
intends to rely on appellant’s prior statements that are inconsistent with his
expected testimony].) On the other hand, if appellant chose‘ to assert his
right to silence rather than testify as outlined, the prosecution could benefit
from jurors drawing the adverse inference (discussed more fully in § B.3,
post) that appellant did not testify because his anticipated testimony was
false. (See Anderson v. Butler (15 Cir. 1988) 858 F.2d 16, 17). Either
scenario benefited the prosecution. The prosecutor must be held
accountable for his knowing and voluntary strategic decision to detail

appellant’s anticipated testimony in his opening statement.

The government suggests that appellant should instead be held

accountable for his decision not to testify after the prosecutor told the jurors
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that appellant would do s0.5 (RB 63.) Not so. Nothing forced the
prosecutor to reference appellant’s anticipated testimony when it remained
constitutionally uncertain. Although defense counsel advised the
prosecutor against doing so, the prosecutor made a tactical choice to tell the
jurors about it in his opening statement. Appellant differs from the
prosecutor in a crucial respect. Unlike the prosecutor, appellant had an
absolute right to not only assert the Fifth Amendment privilege against self-
incrimination but to do so unfettered by the danger that its assertion would
be made “costly” by serving as the basis for an adverse inference. (Griffin
v. California, supra, 380 U.S. 609, 614; see also Brooks v. Tennessee,
supra, 406 U.S. 605, 611, fn. 6.) Having appellant shoulder the adverse
consequence of asserting his right to silence in the wake of the prosecutor’s
promise of appellant’s testimony impermissibly penalizes appellant for

exercising his Fifth Amendment privilege.

Accordingly, respondent has failed to demonstrate that defense
counsel invited the error of the prosecutor’s undelivered promise of
appellant’s testimony. Appellant now turns to discussing the adverse

inference that the prosecutor’s broken promise of appellant’s testimony

invited.

B. The Unfulfilled Promise of Appellant’s Testimony Adversely
Affected Appellant’s Invocation of His Right to Silence and
Deprived Appellant of a Fundamentally Fair Trial.

In his opening statement, the prosecutor represented that appellant
would testify that the Hodges, not appellant robbed McDade, and then they
coerced appellant under threat of death to shoot him. (15RT 6344-6345.)

6 See footnote 3, ante, at page 6.
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The prosecutor told the jurors to expect appellant to testify that, as McDade
was leaving KFC, appellant went up to him, unarmed, to discuss getting his
job back. (15RT 6344.) After 10 to 15 minutes, Terry and John Hodges
approached and talked about robbing McDade. (/bid.) John had a
derringer and Terry had a short shotgun. (15RT 6344-6345.) Then (ibid.),

John had his derringer out. Terry reached into the car
and got the money. Or Keith handed him the money. ... [{]
John handed Carl his gun. Carl Powell could tell there was
only one round in it based on its weight. Carl started to point
the gun at John. Terry drew down on Carl with a shotgun.
Terry said, “Don’t even think about it.” Carl knew he had only
one bullet.

John put the derringer to Carl’s chest, said, “We ain’t
leaving no witnesses.” Carl said there was nothing he could
do; Carl pointed the gun at Keith and pulled the trigger.

Appellant ultimately chose to rely on his Fifth Amendment right to remain
silent at trial. He demonstrated that the prosecutor’s unfulfilled promise of
his dramatic and highly significant testimony constituted error in three
ways. First, in violation of appellant’s Fifth Amendment privilege against
self-incrimination, it drew the jurors’ attention to appellant’s failure to
testify in a manner which invited them to draw an adverse inference from
appellant’s silence. (AOB 102-113.) Second, it constituted prosecutorial
misconduct. (AOB 113-118.) Third, regardless of who is to blame — the
prosecutor, the trial court, defense counsel or a combination thereof -- it
deprived appellant of a fundamentally fair trial.” (AOB 118-121.)

Respondent argues that no error occurred.

7 Appellant’s reply focuses primarily on violation of his Fifth

Amendment right to silence. He submits that, for essentially the same
reasons that his Fifth Amendment right was violated, he was also deprived
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Again, it bears emphasis that appellant’s claim of error is premised
on “two inextricably intertwined events” -- (1) the prosecutor’s opening
statement promise of appellant’s testimony that the Hodges coerced him
and (2) the failure of this testimony to materialize. (AOB 124-125, citing
Ouber v. Guarino, supra, 293 F.3d 19, 27; see also AOB 105-108
[discussing “broken promise” cases involving evidence highly significant to
the defense].) It is only due to the combination of these two events that
error occurred. (See People v. Hinton, supra, 37 Cal.4™ 839, 863
[defendant cannot complain that the prosecutor referenced witness
statements whose admissibility was questionable where the statements were
eventually admitted].) Together, they invited a “heavy inference” that the
promised testimony did not materialize because it was false. (Anderson v.
Butler (1% Cir. 1988) 858 F.2d 16, 18.) Appellant did not argue that,
standing alone, the prosecutor’s outlining appellant’s expected testimony
constituted error. He simply noted this was a risky thing for the prosecutor
to do and he did it for strategic reasons knowing full well appellant might
not testify and, if so, there would likely be severe consequences to the
State’s case: (AOB 124.)

Respondent myopically focuses on the reasonableness of the
prosecutor’s belief that appellant would testify and argues that, because the
prosecutor held this belief, he acted in good faith and did not commit
misconduct. (E.g., RB 33.) Even if the prosecutor believed that appellant

would testify, the prosecutor also unquestionably knew that there was no

of a fundamentally fair trial under the Fourteenth Amendment and the
prosecutor committed misconduct. Appellant relies on his development of
his due process and prosecutorial misconduct claims in his opening brief.
(AOB, Arg. 1, §§ C.2 & 3, 113-121.)
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guarantee appellant would do so and he was powerless to compel

appellant’s testimony. (See § A, ante.)

As explained below, the reasonableness of the prosecutor’s belief
does not necessarily obviate Griffin error or prosecutorial misconduct or
keep a trial from becoming fundamentally unfair. Moreover, because
respondent’s truncated approach of focusing on the prosecutor’s opening
statement promise largely ignores that appellant’s testimony never
materialized, it fails to respond to the argument that appellant actually
made, i.e., that the combination of (1) the prosecutor’s promise of
appellant’s testimony and (2) its failure to materialize was prejudicial error.
Respondent’s side-stepping the full scope of appellant’s claim suggests that

the government lacks a good response to it.

1. Prosecutorial Misconduct Does Not Depend on Bad Faith

In regards to the truncated issue respondent emphasizes, that the
prosecutor reasonably believed appellant would testify and thus acted in
good faith in referencing appellant’s anticipated testimony, respondent
argues that “[clomments in a prosecutor’s opening statement are not
misconduct unless the evidence referred to was patently inadmissible.”
(RB 33.) Respondent cites language in this Court’s decisions in People v.
Wrest (1992) 3 Cal.4" 1088, 1108 and People v. Dykes (2009) 46 Cal 4™
731, 762 in support of this proposition. (/bid.) The language, however, is
dictum in both opinions. Both rejected the defendants’ claims of error not
because the prosecutors’ references were to clearly admissible or
inadmissible evidence. Rather, both found that there was no Signiﬁcant
variance between the evidence that the prosecutor outlined and the evidence
actually presented. (Wrest, supra, at p. 1109; Dykes, supra, at p. 762.)

“The discussion or determination of a point not necessary to the disposition
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of a question that is decisive of the appeal is generally regarded as obiter
dictum and not as the law of the case.” (Stockton Theaters Inc. v. Palermo
(1956) 47 Cal.2d 469, 474.)

A court may nevertheless “rely on a dictum where no contrary
precedent is controlling and where the view commends itself on principle,”
such as where the dictum is made “after careful consideration, or in the
course of an elaborate review of the authorities, or when it has been long
followed.” (9 Witkin, Cal. Procedure (4™ ed. 1997) Appeal, § 947, p. 989.)
The dicta in Dykes and Wrest does not deserve such treatment. It was not
made after careful consideration or review of case law. Rather, both
opinions rest on outdated authority requiring that a prosecutor act in bad
faith to commit prosecutorial error, or misconduct. Dykes cites Wrest
which cites People v. Martinez (1989) 207 Cal.App.3d 1204, 1225, fn. 5.
(Dykes, supra, at p. 762; Wrest, supra, at p. 1108.) Martinez cites to
intermediate appellate decisions requiring bad faith for a prosecutor’s
reference to evidence in opening statement which is later excluded to be
deemed prosecutorial error. (Martinez, supra, at p. 1225, fn. 5, citing
People v. Havenstein (1970) 4 Cal.App.3d 710, 714 & People v. Ney
(1965) 238 Cal.App.2d 785, 793.) After these intermediate decisions
issued, this Court ruled that bad faith is no longer required to demonstrate
prosecutorial misconduct, including misconduct in opening statement.

(People v. Bolton (1979) 23 Cal.3d 208.)

As appellant demonstrated, this Court made clear in People v. Hill,
supra, 17 Cal.4™ 800, that the no-bad-faith rule applies to prosecutorial
misconduct in opening statement. Hill explicitly cited this Court’s opinion
in People v. Harris (1989) 47 Cal.3d 1047, 1079, concerning a claim of

misconduct during opening statement, for the principle that a showing of
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bad faith is not required. (AOB 113-114.) As appellant also pointed out,
treatises take the same position. (Witkin, 5 Cal. Criminal Law (3d ed.
2000) Criminal Trial, § 519, p. 741 [“Earlier decisions suggest that bad
faith must be shown to establish prejudicial error in the opening statement.
Howeyver, it is now clear that prosecutorial misconduct need not be
intentional to be reversible error™], citations omitted; Millman & Sevilla,
Cal. Criminal Defense Practice (2010, Matthew Bender) vol. 4, § 81.22, p.
103 [“Neither the prosecutor nor the defense may ... refer to anticipated
testimony that he or she later fails to produce.... Good faith does not
negate prejudicial misconduct, as even unintentional misconduct can be

reversible error”], fns. omitted.)

In People v. Barajas (1983) 145 Cal.App.3d 804, the reviewing
court found prejudicial error due to prosecutorial misconduct consisting of
the prosecutor’s promise of certain witness testimony and the failure to
deliver it due to the witness’s invocation of his right to remain silent. The
prosecutor said in his opening statement that a crucial witness would
connect the defendant to the crime despite doubts about whether the
witness would deliver this testimony; the prosecutor then propounded
leading questions to the witness, including about whether the witness had
been threatened, which the witness refused to answer in reliance on his
privilege against self-incrimination. (/d. at pp. 808-810.) The opinion
found that the nature of the prosecutor’s opening statement, combined with
the circumstances under which the witness asserted his privilege, led jurors
to infer that the witness had seen the defendant commit the crime despite
the lack of any admissible evidence on this point. (/d. at pp. 809-810.)
Notably, Barajas reached this result while recognizing that “the test for

determining prejudice arising from a variance between the opening
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statement and the proof'is no longer bad faith.” (/d. at p. 809 & accomp.
fn. 7, citing People v. Bolton, supra, 23 Cal.3d 208.)

Not only does prosecutorial misconduct in general not require bad
faith, but Griffin error, a particular kind of prosecutorial error (or court
error), does not require it either. Even if a prosecutor’s remarks are not
deliberately intended to urge jurors to draw an inference of the defendant’s
guilt from his assertion of his right to silence, they violate the Fifth
Amendment if, due to them, jurors would naturally and inevitably draw an
inference adverse to the defendant. (United States v. Thompson (11 Cir.
2005) 422 F.3d 1285, 1299; Hovey v. Ayers (9™ Cir. 2006) 458 F.3d 892,
912; United States v. Whitehead (4® Cir. 1980) 613 F.2d 523, 527.)

2. Davenport Assists Appellant, Not Respondent

Respondent places heavy emphasis on this Court’s decision in
People v. Davenport (1995) 11 Cal.4" 1171 to contend that there was no
Fifth Amendment violation. (RB 33-37.) Davenport requires no such
conclusion. Davenport was an appeal from a penalty phase retrial. (/d. at
p. 1188.) The prosecutor outlined in his opening statement what he
believed the defendant would testify to and what defense he expected the
defendant would present. The defendant testified not about what the
prosecutor outlined but about certain artwork which he had created while
incarcerated. (Id. at p. 1192.) In regards to the defendant’s testimony
which the prosecutor had outlined, the jury heard its substance from a
police officer who testified to the defendant’s out-of-court statement to
him. (/d. at p. 1213.) As the opinion observed, “the challenged statements
by defendant that the prosecutor referred to in his opening statement were
introduced through the testimony of the police officer who interrogated

defendant.” (/bid.) Under the circumstances, Davenport rejected the
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defendant’s claim that the prosecutor’s opening statement invited jurors to
draw an adverse inference from the defendant’s decision to invoke his Fifth

Amendment right to silence. (Ibid.)

Davenport is clearly distinguishable from appellant’s case. First,
jurors were not left with a glaring gap between the defendant’s outlined
testimony and what the evidence ultimately showed. They heard the
essence of the testimony that the prosecutor had outlined through the
defendant’s own statements offered into evidence by his interrogating
police officer. (People v. Davenport, supra, 11 Cal.4™ 1171, 1213.)
Consequently, jurors were unlikely to draw the adverse inference that the
defendant did not testify as promised because his outlined testimony was
false. This is the inference that jurors naturally and inevitably draw when
they are promised important testimony from a key witness in opening
statement but that witness does not testify. (Anderson v. Butler, 858 F.2d
16, 17; see also AOB 104-109, 119 & cases cited therein.) If Davenport’s
jurors focused on the discrepancy, they likely concluded that the defendant
did not give the anticipated testimony because it was already in evidence,
and, therefore he did not need to. Second, it does not appear that the
promised testimony was significant. The opinion does not relate what the
prosecutor told the jurors to expect. Nor does it relate the interrogating
officer’s testimony concerning appellant’s statements. These omissions
suggest that the testimony was of marginal importance and, therefore,
jurors would not have fixated on the defendant’s failure to specifically
testify to it. Third, the defendant actually testified. He did not exercise his
Fifth Amendment right to silence. (Davenport, supra, at p. 1192.) Jurors
would not have drawn an adverse inference from the defendant’s exercise

of his Fifth Amendment right because the defendant did not invoke it.
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In contrast, in appellant’s case, there was a glaring dissonance
between the prosecutor’é description of appellant’s expected testimony and
what the evidence ultimately showed. The prosecutor promised the jurors
highly dramatic and significant testimony from appellant that he was
coerced -- testimony that, if believed, precluded appellant’s conviction for
capital murder. (If believed, it would have precluded conviction for
robbery, robbery felony-murder as a theory of first degree murder and the
robbery felony-murder special circumstance. It would have also precluded
a finding of deliberation and premeditation for first degree murder. At
most, appellant could have been convicted of second-degree murder. (See
People v. Anderson (2002) 28 Cal.4™ 767, 784.)) This testimony never
materialized. It was not directly replicated by other evidence of coercion.
Instead, defense counsel argued that jurors could infer from the evidence
otherwise presented that appellant acted under fear and pressure from the
Hodges and this clouded his mental state to the degree that he did not
actually form the mental state elements of the charged crimes. (See AOB
131-137, Arg. I, § C.5.a [summarizing the fear and pressure defense that
counsel argued].) The trial court concluded that the evidence presented did
not warrant an inference that appellant acted under duress, and it refused to
instruct on the defense. (30RT 11023, 11048, 31RT 11051; see generally,
Arg. VI, post [arguing trial court erred in failing to instruct on duress].) In
contrast to Davenport, jurors would have naturally wondered why appellant
did not testify to this extremely important defense evidence after they heard
the promise of his testimony. “[T]he first thing the ultimately disappointed
jurors would believe ... would be that” appellant was “unwilling, viz.,
unable, to live up to [his] billing. This they would not forget.” (4Anderson
v. Butler, supra, 858 F.2d 16, 17.) This is especially so since, unlike in

Davenport, appellant did not take the stand but exercised his constitutional
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right to remain silent. Because Davenport is readily distinguishable from

appellant’s case, its holding does not govern.

Indeed, Davenport is significant because it illustrates circumstances
under which jurors are unlikely to draw an adverse inference form an
unfilled promise of a witness’s testimony: the witness testifies, there is no
evidentiary gap between the promised testimony and the evidence
pfesented, and the testimony is insignificant. All these factors are missing
in appellant’s case. Therefore, Davenport’s conclusion that jurors were
unlikely to draw an adverse inference from the defendant’s decision to

remain silent does not apply.

3. Jurors Would Have Drawn an Inference Adverse to
Appellant from the Broken Promise of His Testimony.

Appellant’s case closely resembles decisions finding jurors likely to
infer from a broken promise of witness testimony that the testimony did not
materialize because it is false. (Saesee v. McDonald (9" Cir. 2013) 725
F.3d 1045, 1048-1049; Ouber v. Guarino, supra, 293 F.3d 19; United
States v. Gonzalez-Maldonado (1% Cir. 1997) 115 F.3d 9; Anderson v.
Butler, supra, 858 F.2d 16, McAleese v. Mazurkiewicz (3 Cir. 1993) 1
F.3d 159, 166-167; Harris v. Reed (7™ Cir. 1990) 894 F.2d 871; State v.
Moorman (1987) 358 S.E.2d 502 [320 N.C. 837].) For example, Harris v.
Reed explains that when counsel’s opening statement “prime[s] the jury to
hear” a particular version of the incident but the witnesses to support it do
not testify, the jury will likely conclude that they “could not live up to the
claims made in the opening.” (Harris v. Reed, supra, at p. 879.) Similarly,
Anderson v. Butler provides that “little is more damaging than to fail to
produce important evidence that had been promised in an opening.... [t]he

first thing that the ultimately disappointed jurors would believe ... would
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be that the [promised witnesses] were unwilling, viz., unable, to live up to
their billing.” (Anderson v. Butler, supra, at p. 17.) In these cases, certain
factors encourage jurors to draw this damaging inference. Paramount
among them is that the promised testimony is “specific, significant and
dramatic” (Yeboah-Sefah v. Ficco (1% Cir. 2009) 556 F.3d 53, 78), “critical
to the defense strategy” (Gonzalez-Maldonado, supra, at p. 115), the
defense continues to pursue the same or a closely related strategy even in
the evidence’s omission, as if the omission never happened (Yancey v. Hall
(D.C. Mass. 2002) 237 F.Supp.2d 128, 134; Williams v. Woodford (E.D.
Cal. 2012) 859 F.Supp.2d 1154, 1170), and the failure to call the
witness(es) remains unexplained (Saesee v. McDonald, supra, at p. 1049).
Additionally, if the promised testimony is the defendant’s, it takes on
special significance. When the defendant testifies on his own behalf, “the
impact on the jury can hardly be overestimated. ... When a jury is
promised that it will hear the defendant’s story from the defendant’s own
lips, and the defendant then reneges, common sense suggests that the
course of trial may be profoundly altered.” (Ouber v. Guarino, supra, at p.
28.) Each of these circumstances is present in appellant’s case. It follows
that jurors would have inferred that appellant did not testify because his

anticipated testimony that he was coerced was false.®

8  The jurors’ convicting appellant as charged is inconsistent with their

believing that appellant’s outlined testimony was true and appellant
remained silent out of fear of testifying to duress or because he was simply
too nervous to testify. (See e.g., People v. Barajas, supra, 145 Cal.App.3d
804, 809-810 [jurors would have accepted as true prosecutor’s opening
statement outline of testimony of witness who later invoked his right to
silence in reply to leading questions by the prosecutor implying the truth of
the outlined testimony].) As appellant has demonstrated, his defense that
he acted out of fear and under pressure from the Hodges was a watered-
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Respondent contends that these “broken promise™ cases are
distinguishable because they were decided in the context of claims of
ineffective assistance of counsel, not prosecutorial comment on a
defendant’s failure to testify. (RB 37-38.) Respondent, however, fails to
explain why this should rob them of their persuasive force. Appellant cited
them as examples of when jurors are likely to draw adverse inferences
against a defendant because promised testimony never materializes. The
circumstances these cases highlight as encouraging jurors to draw an
adverse inference were present in appellant’s case even though the
prosecutor, not defense counsel, promised appellant’s testimony in opening
statement. Under the unusual circumstances of this case, the testimony that
the prosecutor promised from appellant was, on its face, extremely helpful
to appellant’s defense while, at the same time, it was devastating to the
Hodges. Respondent fails to explain why the prosecutor’s promising
appellant’s testimony rather than defense counsel’s doing so compels the
conclusion that jurors would not have drawn an adverse inference against

appellant due to his assertion of his right to silence. It should not.

In Lockett v. Ohio (1978) 438 U.S. 586, the United States Supreme
Court analogized defense counsel’s broken promise of his client’s
testimony to prosecutorial Griffin error. There, the defendant complained
that the prosecutor’s comments that certain government evidence was
“unrefuted” and “uncontradicted” constituted Griffin error. The high court

refused to grant relief because defense counsel’s conduct had already drawn

down version of a duress defense. (AOB, Arg. I, § C.5.b, 137-140.) If
jurors tended to believe appellant’s promised testimony, they would have
presumably credited his fear and pressure defense. The verdict shows that
they did not.
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the jury’s attention to the defendant’s decision not to testify in a way that
was sure to encourage jurors to draw a negative inference from the
defendant’s silence. Lockett observed that defense counsel “clearly focused
the jury attention on [the defendant’s] silence” by “outlining her
contemplated defense in his opening statement and ... stating to the court
and jury near the close of the case, that Lockett would be the ‘next
witness.”” (Id. at p. 595.) The defendant did not testify. (I/bid.) The
opinion analogized defense counsel’s broken promise of the defendant’s
testimony to Griffin error by the prosecutor. It stated, “the prosecutor’s
closing remarks added nothing to the impression that had already been
created by Lockett’s refusal to testify after the jury had been promised a
defense by her lawyer and told that Lockett would take the stand.”™ (Ibid.)

In Williams v. Woodford, supra, 859 F.Supp.2d 1154, the federal
district court also found a defense attorney’s broken promise of his client’s
testimony comparable to Griffin error committed by a prosecutor. The
court held that defense counsel’s promise of the defendant’s testimony
confirming his alibi and refuting certain government evidence constituted
ineffective assistance of counsel. It stated, “[b]y shining a light on [the
defendant’s] failure to testify, counsel undermined the presumption of
innocence and made it much harder for jurors not to hold defendant’s

silence against him.” (Id. at p. 1164.) Williams then explicitly drew an

®  Appellant relied on Lockett in his opening brief to assert that a broken

promise of a defendant’s testimony can be tantamount to Griffin error.
(AOB 109-110.) Respondent distinguishes Lockett as “too general™ a case
to warrant a grant of relief. (RB, pp. 38-39.) Appellant did not rely on
Lockett, standing alone, but cited it to show how “broken promise” and
Griffin error cases relate. He maintains that, together, these two lines of
authority establish prejudicial error.
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analogy between defense counsel’s ineffective assistance and a prosecutor’s
commission of Griffin error. It continued, “[h]ad the prosecutor called
attention to Williams’s failure to testify, he would clearly have violated
Williams’s Fifth Amendment privilege against incrimination.” (/bid,,

citing Griffin v. California, supra, 380 U.S. 609.) Lockett and Williams
indicate that a defense attorney’s broken promise of the defendant’s
testimony encourages the same negative inference invited by a prosecutor’s

impermissible comment on a defendant’s decision to remain silent.

United States v. Gonzalez-Maldonado, supra, 115 F.3d 9 is also

~ instructive. As appellant explained (see AOB 119), there, the trial court
made a pretrial ruling that certain psychiatric testimony was admissible.
Defense counsel relied on the ruling and mentioned the anticipated
testimony in opening statement. Subsequently, the trial court reversed its
ruling and excluded the evidence. (Id. at p. 14.) Gonzalez-Maldonado
granted relief due to the broken promise of this testimony even though the
error was attributable to the trial court, not defense counsel’s ineffective
assistance. (Id. at pp. 14-15.) It found Anderson v. Butler, supra, 858 F.2d
15, an ineffective assistance of counsel case, persuasive. Regardless of
who was to blame, reasoned Gonzalez-Maldonado, the effect on the jurors
was the same as in Anderson v. Butler: the jurors were apt to draw the
adverse inference that the witness did not appear because the promised
testimony was false, and, thus, “the defense was flawed.” (/d. at p. 15.)
Therefore, it is appropriate to consider “broken promise” cases as bearing
on the nature of the inference that jurors would have drawn from the broken

promise of appellant’s testimony.

Appellant does not argue that, standing alone, his silence encouraged

jurors to draw an adverse inference against him. But because appellant
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invoked his absolute right to remain silent burdened by the prosecutor’s
promise of his testimony, it did. The prosecutor’s claim that appellant
would testify to dramatic and highly significant events drew the jurors’
attention to appellant’s decision to remain silent in a manner that
encouraged jurors to draw a negative inference against appellant. (Williams
v. Woodford, supra, 859 F.Supp.2d 1154, 1164; Ouber v. Guarino, supra,
293 F.3d 19, 27.) It invited the inference that appellant did not testify as
expected because his testimony was false. (Williams, supra, at p. 1164.)
When a prosecutor’s remarks encourage jurors to draw an inference adverse
to a defendant due to his invocation of his right to silence, this violates the
Fifth Amendment. Part and parcel of the Fifth Amendment guarantee is the
right to invoke it freely, unburdened by adverse consequences. (Griffin v.
California, supra, 380 U.S. 609, 614 [it is impermissible to penalize a
defendant for his right to silence “by making its assertion costly”]; see also
Salinas v. Texas (2013) 133 S.Ct. 2174, 2190 (Breyer, J., dissenting) [5™
amend. prohibits “forcing [the defendant] to choose between incrimination
through speech and incrimination through silence”]; Brooks v. Tennessee
(1972) 406 U.S. 605 [government cannot “cast[] a heavy burden” on
defendant’s right to remain silent by requiring defendant to testify first or
not at all].) The prosecutor’s promise of appellant’s testimony burdened
appellant’s assertion of his right to silence by inviting jurors to use his

silence against him.

Respondent emphasizes that the prosecutor did not explicitly
comment on appellant’s exercise of his right to remain silent. (RB 35, 38.)
The prosecutor did not need to. An indirect comment inviting an adverse
inference is constitutionally impermissible. (People v. Taylor (2010) 48
Cal.4"™ 574, 632 [5™ amend. “prohibits a prosecutor from commenting,

directly or indirectly, on a defendant’s decision not to testify”].) The
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prosecutor’s broken promise of appellant’s testimony was a “speaking
silence” that was the functional equivalent of an adverse comment on
appellant’s assertion of his Fifth Amendment right. (See Anderson v.
Butler, supra, 858 F.2d 16, 18 [promised witnesses’ failure to testify was
“surely a speaking silence” which caused jurors to draw a “heavy
inference” against the defense]; see also Lockett v. Ohio, supra, 438 U.S.

586, 595; Williams v. Woodford, supra, 859 F.Supp.2d 1154, 1164.)

4. The Court’s Limiting Instructions Were Inadequate to
Prevent Jurors from Drawing a Negative Inference from
Appellant’s Exercise of His Right to Silence.

Respondent also argues that there was no reasonable likelihood
jurors would have drawn an adverse inference against appellant because
they were instructed not to under a modified version of CALJIC No. 2.60.
(RB 35-36.) Appellant explained at length in his opening brief why
CALIJIC No. 2.60 was insufficient to stop jurors from drawing an inference
harmful to appellant from his decision to remain silent. (AOB 140-147.)
As appellant argued, the pattern version of CALJIC No. 2.60 is not
designed to cure Griffin error but to instruct jurors not to draw any adverse
inference when a defendant remains silent in the absence of such error.
When jurors are encouraged to draw an adverse inference from the
defendant’s invocation of silence, more is at issue, i.e., “the totality of the
opening and the failure to follow through.” (Ouber v. Guarino, supra, 293
F.3d 19, 35.) The pattern instruction does not address this. (/bid.; AOB
141-142.)

The first sentence of the paragraph added to modify the pattern
instruction did, however. It told jurors, “[y]ou are further instructed that

any references in the prosecutor’s opening statement concerning the
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expected content of the testimony of the defendant is to be disregarded and
not enter into your deliberations in any way.” (31RT 11112; 2CT 587.)
This sentence, however, was inadequate to accomplish its objective for a

number of reasons.

It was given two and one-half days after both sides rested without
appellant taking the stand. (2CT 518,31RT 11112.) This period gave
jurors plenty of time to draw an adverse inference from appellant’s silence
and to have the inference solidify in their minds. The time lapse
significantly diminished the instruction’s palliative effect. (See Lesko v.
Lehman (3" Cir. 1991) 925 F.2d 1527, 1546-1547 [because cautionary
instruction was not “immediate,” it did not render harmless the prosecutor’s
improper remarks].) Respondent argues that the time lapse does not matter
because, prior to the prosecutor’s opening statement, the court instructed
the jurors that opening statements are not evidence. (RB 44, citing 15RT
6297.) That the prosecutor’s remarks in opening statement were not
evidence did not block the jurors from drawing an adverse inference.

Jurors would have drawn it due to the chasm between the evidence that the
prosecutor promised and the properly admitted evidence that was actually
presented. Drawing the inference did not depend on jurors viewing the
prosecutor’s description of appellant’s testimony as actual evidence. To the
contrary, it involved jurors drawing an inference extraneous to the evidence
from the lack of evidence presented: because appellant did not testify to

coercion as promised, the promised testimony must be false.

Additionally, because appellant’s promised testimony was both
dramatic and highly relevant, jurors would have eagerly anticipated it and
been severely disappointed when it did not materialize. This is especially

so because appellant was one of only three people (the other two being the
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Hodges) who could testify about what happened. (See Williams v.
Woodford, supra, 859 F.Supp.2d 1154, 1172-1173 [where promised
testimony is of witness in key position to view events, jurors are more apt
to draw negative inferences from its absence].) His testimony was key to
answering numerous questions raised by the evidence throughout the
proceedings, including, inter alia, why was appellant so afraid of the
Hodges? (31CCT 9006, 9012.) What happened during the half hour
between when appellant approached McDade and when McDade was shot?
(19RT 7583-7586; 31CCT 9020; 16RT 6521, 6558-6559, 6562-6563.)
What did John Hodges do to manipulate appellant? (31CCT 9144-9146,
0154-9156.) How did Terry Hodges make appellant “kill the
motherfucker” (28RT 10195; 32 CCT 9314) even though appellant was
“chickenshit” and “didn’t have no heart?” (25RT 9498; 32 CCT 9315).
Jurors would have naturally wanted to hear appellant’s testimony, as
promised, to shed light on these and other matters. They would have been
frustrated by appellant’s invocation of his right to silence after they had

been led to believe he would testify.

Moreover, the testimony that fhe prosecutor outlined in his opening
statement bore a very close resemblance to the evidence that defense
counsel emphasized for appellant’s mental state defense of fear and
pressure. Jurors would have been constantly reminded of the undelivered
testimony when evaluating appellant’s actual defense. They were more
likely to draw an inference adverse to appellant from his failure to testify
because his promised testimony resembled the defense which counsel
pursued. (See, e.g., Williams v. Woodford, supra, 859 F.Supp.2d 1154,
1170 [having been told defendant’s girlfriend would testify she spent the
night with him at his residence and no crime occurred there, jurors would

naturally wonder why the girlfriend did not testify when they heard
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testimony from neighbors, who were further from the scene, that they did
not hear any loud noises].) For example, when defense counsel argued that
appellant was referencing the Hodges when he told detective Lee he was
still scared (31RT 11287), jurors‘would have naturally seen the image,
painted by the prosecutor’s opening statement, of Terry Hodges bearing
down on appellant with a shotgun while John Hodges put a derringer to
appellant’s chest and told him, “[w]e ain’t leaving no witnesses.” (15RT
6344-6345). They would have seen the same scene when evaluating
whether Terry Hodges walked away from appellant and McDade, as he told
Leisey, or stayed on the scene to ensure appellant killed. (31RT 11314.) It
was an impossible mental gymnastic for jurors to so frequently encounter
evidence and argument reminiscent of appellant’s promised testimony that
he was coerced without then considering appellant’s failure to testify as
promised. As Williams v. Woodford, supra, 859 F.Supp.2d 1154 observed,
“the promise that [the defendant] would testify and speak extensively about
the circumstances of the case would have made it nearly impossible for the
jurors to put out of their minds the fact that he did not testify.” (/d. at p.
1173; see also Bruton v. United States, supra, 391 U.S. 123, 131 [“A jury
cannot ‘segregate evidence into separate intellectual boxes’”].) Appellant
argued these points in his opening brief (AOB 141-147), but respondent
does not address them. Respondent offers only the conclusory assertion
that jurors would have heeded the court’s instruction. (RB 35, 44.) For the

reasons set forth in appellant’s opening brief, they would not have done so.

Therefore, the prosecutor’s broken promise that appellant would
testify he killed under duress from the Hodges encouraged jurors to draw
the negative inference that a claim of coercion was false. This violated
appellant’s Fifth Amendment privilege against self-incrimination and due

process right to a fundamentally fair trial.
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C. The Error Prejudiced Appellant

Respondent argues that appellant was not prejudiced by the
prosecutor’s broken promise of appellant’s testimony by analogizing
appellant’s case to Davenport and contending that there was no reasonable
likelihood jurors construed the prosecutor’s remarks in a prejudicial way,
the trial court’s instructions dissipated any harm and overwhelming
evidence supports the judgment. (RB 41-54.) Respondent’s position fails
to carry the government’s heavy burden of proving beyond a reasonable
doubt that the error did not contribute to the verdict. (Chapman v.
California (1967) 386 U.S. 18, 24; People v. Low (2010) 49 Cal.4' 372,
392-393 [a constitutional violation does not contribute to the verdict under
Chapman if it is ““unimportant in relation to everything else the jury
considered on the issue in question, as revealed in the record’”’], citation

omitted.)

1. Davenport Does Not Aid Respondent

In People v. Davenport, supra, 11 Cal.4™ 1171, this Court rejected
the defendant’s argument that the prosecutor’s “prediction” in opening
statement about the defendant’s testimony and what the defense would be
violated, inter alia, the defendant’s Fifth Amendment right to remain silent
by setting jurors up to draw an inference adverse to the defendant if he
remained silent. (/d. at p. 1213.) Davenport addresses this issue in only a
short paragraph. Nowhere does the opinion use any term or legal standard
(such as Chapman) relating to prejudice. (/bid.) In concluding that
Davenport found any error harmless, respondent reads too much into the

opinion.
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Davenport held that no Fifth Amendment violation (error) occurred
without reaching the question of prejudice. Davenport makes three points:
(1) the prosecutor’s remarks were a fair comment on the expected evidence,
(2) there is no reasonable likelihood jurofs construed them in an
objectionable way, and (3) jurors heard the substance of the defendant’s
testimony from an interrogating police officer who testified to appellant’s
extrajudicial statements. (People v. Davenport, supra, 11 Cal.4" 1171,
1213.) Although this portion of Davenport did not so note, there is also a
fourth salient point that the opinion notes elsewhere: the defendant
testified, just not about what the prosecutor predicted. (/d. atp. 1192.) All
these points are most consistent with the opinion simply rejecting that any
error occurred — i.e., rejecting that jurors drew any adverse inference --

without reaching the issue of prejudice.

First, if a prosecutor makes a “fair comment” on the evidence, he
does not make a comment that is constitutionally impermissible, i.e., a
comment that is erroneous. Second, case law recognizes that the
“reasonable likelihood” standard goes to assessing whether arguably
ambiguous conduct or instruction constitutes error. It does not go to
prejudice. (See People v. Frye (1998) 18 Cal.4% 894, 962, disapproved on
other grounds in People v. Doolin (2009) 45 Cal.4% 390, 421, fn. 22
[finding no reasonable likelihood jurors applied instruction in manner that
violates the constitution and, therefore, there was no error]; id. at p. 970
[“To prevail on a claim of prosecutorial misconduct based on remarks to
the jury, the defendant must show a reasonable likelihood the jury
understood or applied the complained-of comments in an improper or
erroneous manner”], italics added; People v. Clair (1992) 2 Cal.4™ 629,
662-663 [same].) Third, since jurors heard the substance of the defendant’s

testimony from evidence of the defendant’s statements, they were unlikely
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to draw an adverse inference from the discrepancy between what they were
promised and what they heard. Indeed, since the defendant testified, there

was no adverse inference for jurors to draw from his silence.

Davenport’s structure also supports that the opinion only addresses
error. After discussing the points addressed above, the opinion shifts to
rejecting two other asserted constitutional violations (errors) alleged in
connection with the prosecutor’s opening remarks, whether the prosecutor’s
statements shifted the burden of proof or presented the prosecutor as
knowledge of special facts....” (Davenport, supra, 11 Cal.4% 1171, 1213.)
This indicates that the points discussed above are part of Davenport’s
discussion of whether error occurred. Therefore, because it discussed only
error, not prejudice, Davenport does not support respondent’s claim of

harmlessness.

Even if assuming, for the sake of argument, that Davenport is
relevant to prejudice, appellant has demonstrated above (§ B, ante) that the
factors which distinguish it from appellant’s case lead to the conclusion, by
way of contrast, that the defendant there was not entitled to relief whereas

appellant is.

2. The Reasonable Likelihood Standard Goes to Error, Not
Prejudice,

Respondent’s next contention is that there was no reasonable
likelihood that jurors construed the prosecutor’s remarks in a prejudicial
way. (RB 41-42.) As appellant has explained above, the reasonable
likelihood standard goes to assessing whether error occurred, not whether it

was prejudicial.
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In any case, respondent’s point is unpersuasive. Respondent argues
that because the prosecutor billed his opening statement as a “preview” of
the evidence (15RT 6304), jurors would have believed that it was “not
infallible” and would not have accorded it “evidentiary weight.” (RB 42.)
The contention misconstrues appellant’s claim. The prosecutor’s broken
promise of appellant’s testimony caused jurors to draw an inference adverse
to the properly admitted evidence which was extraneous to it.

Respondent’s point that jurors would not have seen the prosecutor’s
comments as evidence does not address appellant’s claim. Therefore, it

fails to refute it.

3. The Harm Was Not Cured by the Trial Court’s Limiting
Instruction

Respondent next argues that the court’s directive to jurors to
disregard the prosecutor’s opening statement remarks dispelled any
prejudice that might have resulted from them. Appellant has already
addressed this claim at length in his opening brief (AOB 140-147) and
above (§ B, ante). The instruction was given two and one-half days after
the close of evidence, which left jurors plenty of time to draw a negative
inference about appellant’s failure to testify; jurors would have been
seriously disappointed by appellant’s failure to testify because his promised
testimony was dramatic and highly relevant; also, it would have been
impossible for jurors to consider the mental state defense of fear and
pressure which appellant actually presented without also considering the
adverse inference that appellant was not coerced. (AOB 140-147.) In light
of these circumstances, it is unrealistic to expect jurors to have successfully
applied the modification to CALJIC No. 2.60. (See Williams v. Woodford,
supra, 859 F.Supp.2d 1154, 1173 [jurors could not have i)ut out of their

minds the broken promise that the defendant would give extensive].)
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4. The Effect on the Defense Theory and the Strength of the
Evidence

Respondent’s main point regarding prejudice is that the evidence of
appellant’s guilt was so strong that even if jurors drew the negative
inference that appellant was not coerced, it would have made no difference.
(RB 45-54.) Respondent’s position must be rejected. The trial court
precluded defense counsel from arguing duress because it believed there
was legally insufficient evidence to warrant an instruction on it. (31RT
11052, 11055.) Instead, appellant presented a mental state defense closely
related to coercion. Counsel argued that the Hodges brothers caused
appellant to experience such fear and feel such pressure that these emotions
clouded appellant’s mind to the degree that appellant did not actually form
the mental state elements of specific intent to rob and deliberation and
premeditation. (E.g., 31RT 11249-11250.) The evidence gave jurors a
solid basis for entertaining a reasonable doubt concerning appellant’s
mental state as necessary for conviction for robbery and first degree
murder. Fear and pressure are what a person acting under duress would
experience. Because appellant’s defense theory was so closely related to
duress, jurors’ drawing an adverse inference that appellant did not act under
duress undermined appellant’s efforts to raise a reasonable doubt

concerning his mental state.

Respondent barely acknowledges appellant’s position even though
appellant clearly articulated it in his opening brief. (RB 54, citing AOB
137-140.) Respondent replies that jurors would not have drawn any
adverse inference due to the court’s limiting instruction. (RB 54.)
Appellant has already demonstrated above why this is incorrect. (See §§
B.4 & C.3, ante.) Additionally, respondent contends that overwhelming

evidence of appellant’s guilt rendered any error inconsequential. (RB 54.)
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The claim is unpersuasive. There was a solid basis for jurors to entertain a

reasonable doubt about appellant’s mental state.

Appellant told detective Lee that he could not reveal everything that
happened out of deep fear that the Hodges would harm his family. He said,
“I’m not, not gonna give everything I know” because “I don’t’ want my
family ... done up...” (30CCT 8978.) He also said, “I don’t want nothing
done to my family .... I’m not, not gonna give everything [ know.....”
(30CCT 8981.)

Additionally, appellant repeatedly told Lee that he was scared when
he shot McDade. (31CCT 9001 [“I'm scared. I'm, I'm like this. I don't
know what, I don't know what to do”]; 31CCT 9002 [“I was scared ... [{s]
I was like, just scared ... []] I was already just scared.... I was just
scared”]; 9003 [“I was scared”].) Appellant also stated multiple times that
he was under pressure. (30CCT 9000, 31CCT 9002, 9003, 9019.) Defense
counsel argued that although appellant told Lee he was scared of and felt
pressure from McDade, this made no sense; appellant was really scared of
and pressured by the Hodges, whom he shielded out of fear. (31RT 11255-
11257, 11285-11286, 11334.) John Hodges told Banks that the youngster
“took it,” which meant that appellant accepted all blame for the crimes.
(31CCT 9142.) Appellant told Lee that even as he spoke with him, he was
“still scared.” (31CCT 9006.) Defense counsel argued that appellant’s
being “still scared” pointed to the Hodges as the source of his fear. (31RT
11285-11286, 11334.)

The evidence revealed an obvious basis for appellant’s fear. The
Hodges were older and bigger than appellant. Appellant was only 18 years
old and weighed 130 pounds, and one of his typical associates was even

younger, a boy who was only 15. (23RT 8850, 31CCT 9022.) John
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appeared around 36 and weighed 200 pounds, and Terry appeared in his
early 20’s and weighted 250 to 300 pounds. (30CCT 8967, 8980, 31CCT
92935; People’s Ex. No. T-49A.) The Hodges were also more criminally
sophisticated than appellant. Appellant told Lee that he had never been
involved in anything like the charged crimes and he did not know what to
do. (31CCT 9001-9002.) In contrast, John had been to prison at least
twice. (25RT 9471, 9472.) Terry was a drug dealer who was customarily
armed and owned a shotgun. (32CCT 9303, 9311.) This supported that
Terry had a shotgun on the night of the crimes. Banks believed that John
was armed as well. (31CCT 9155.) The brothers had a reputation for
committing drive-by shootings, and Terry was known as an “enforcer.”
(32CCT 9311.) He told Leisey, “we don’t play.” (28RT 10195; 32CCT
9314.)

Respondent argues that appellant’s incriminating the Hodges to the
extent that he did showed that he did not really fear them. (RB 52.) This
overlooks that appellant was easily led by others, including Detective Lee.
(See 31CCT 9270.) Further, although appellant did incriminate the
Hodges, he held back additional information further incriminating them.
(30CCT 8978, 8981, 31CCT 9012.) It did not serve appellant to merely
hint at its existence. This supports that appellant truly feared them, as he

said.

Not only did appellant tell Lee he was withholding information,
appellant made similar remarks to Littlejohn. According to Littlejohn,
appellant said that there was more to the story than anyone knew. He said,
“’nobody really know the truth about why I killed him, the papers got it all
wrong.”” (31CCT 9263.) He also said, “’nobody knew nothing, he was
under pressure.”” (31 CCT 9269.) Respondent fails to address these
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remarks. Indeed, respondent argues that Littlejohn was a generally credible
witness. (RB 46.)

The evidence also supported that John and Terry Hodges
manipulated appellant and bent him to their will. Plenty of evidence
supported that appellant did not want to kill McDade. (25RT 9426; 30RT
8983-8984, 32CCT 9315 [appellant was a “wimp” and “chicken-shit” and
“didn’t have no heart” when it came time to commit the crimes]; see also
31CCT 9015, 9018-9019, 9146, 9151.) According to Banks, John admitted
that he had manipulated a “youngster” into doing his dirty work (31CCT
9146, 9151, 9154, 25RT 9426.) The youngster did not want to kill, but
John gave the order. (31CCT 9146; see also 31CCT 9151, 25RT 9426.)
Terry told Leisey he was the “Big Daddy” on the scene and he had to lead
appellant like a child to “just whack the motherfucker.” (25RT 9494, 27RT
10034; see also 25RT 9498 & 32CCT 9315.)

As the foregoing shows, appellant’s efforts to raise a reasonable
doubt that he harbored the necessary mental state for robbery and first
degree murder were grounded in the evidence. Contrary to respondent’s

claims, this was not an open and shut case.

This is so even though there was substantial evidence that appellant

was the shooter and he considered robbing McDade'? before he associated

10" Respondent asserts that appellant’s intent to rob McDade was

demonstrated by evidence that (1) appellant warned KFC employee
Martinez to be careful about making a deposit on Halloween because it was
a wild night and something could happen, and (2) appellant stopped calling
Kim Scott after telling her that he would not want her present if he robbed
KFC. (RB, pp. 50.) The inference that appellant was contemplating
robbing KFC cannot logically be drawn from this evidence. Warning
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with the Hodges. Appellant told Lee and Littlejohn that he was the shooter.
(31CCT 9003, 9263.) He was linked to the gun recovered through
Littlejohn, which was likely used in the crimes. (19RT 7543-7545, 28RT
10403-10405, 10148-10151.) In November and December of 1991,
appellant also told Kim Scott that he wanted to “get y’all” and rob KFC.
(18RT 7255-7258, 7286, 7350.) After he began associating with Terry and
John, appellant continued to harbor interest in robbing KFC. (31CCT
9015.) Even so, appellant never wanted to kill McDade. (25RT 9426,
30RT 8983-8984.) He looked up to McDade and respected him and hoped
one day to get his job back. (18RT 7290-7291.)

Appellant was a mentally slow, immature 18 year-old at the time of
the events at issue. (23RT 8850, 28RT 10412, 10431; see also 31RT
11255-11256 [counsel’s argument].) Rational jurors could have seen
appellant as full of bravado and much more of a talker than an actor.

(18RT 7286, 7288-7289; 31CCT 9261, 9263 [appellant brags to girls after
crime]; see also 31RT 11275, 11331 [counsel’s closing remarks].) As
defense counsel argued, appellant was a “sneak thief,” i.e., he was willing
to steal from the KFC safe, but nothing indicated he was a violent
individual willing to confront someone and rob him at gunpoint. (31RT
11276, 11326-11327.) Although appellant talked about robbing KFC to
Kim Scott a couple of months before the charged crimes, appellant did not
put his words into action. Scott testified that she thought he was joking and
did not take him seriously. (