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INTRODUCTION

The People do not question that Indian tribes enjoy sovereign
immunity from suits based on their governmental and commercial
activities. (Kiowa Tribe of Okla. v. Manufacturing Technologies, Inc.
(1998) 523 U.S. 751.) But a business entity with tribal affiliations is not
itself a tribe and does not automatically share the tribe’s immunity.

Accordingly, the law must determine the point at which the business

: engage[s] in activities which are so far removed from
{ _ tribal interests that it no longer can legitimately be seen

as an extension of the tribe itself. Such an entity

arguably should not be immune, notwithstanding the fact

it is organized and owned by the tribe.
(Trudgeon v. Fantasy Springs Casino (Trudgeon) (1999) 71 Cal.App.4th
632, 639; see also American Property Mgmt. Corp. v. Superior Court
(American Property) (2012) 206 Cal.App.4th 491, 503-504, quoting
Trudgeon.) The People seek this Court’s guidance on the proper analysis to
determine when a business entity shares in a tribe’s sovereign immunity
from suit and whether, under that analysis, immunity is extended to a
business that is affiliated with a tribe on paper, but in fact operates with
little or no tribal oversight or control.

Miami Nation Enterprises (MNE) and SFS, Inc. (SFS) (colleétively,
Respondents)—two tribally chartered businesses that were the subject of

state enforcement action because of their payday lending practices—claim

in their answer to the petition that there is no need for this Court’s review.




(Defendants’ and Respondents” Answer to Petition for Review (Ans.) at pp.
5, 16.) They claim that no conflict exists between the appellate districts as
to the proper test to determine whether an arguably privately run business is
an arm of a tribe, and that the law in California is uniform and settled.
(Ibid.)

Respondents are incorrect. Before the Second District Court of
Appeal’s decisioﬁ in this matter, People of the State of California v. Miami
Nation Enterprises (B242644) (Jan. 21, 2014) 223 Cal.App.4th 21 (People
v. MNE or Opn.), the Fourth District Court of Appeal recognized that arm-
of-the-tribe immunity had limits and that formal tribal affiliation, standing
alone and without actual control and oversight by tile tribe, may not be
dispositive. (Trudgeon, supra, 71 Cal.App.4th at p. 641; American
Property, supra, Cal.App.4th at p. 500.) The Second District’s de(;ision in
People v. MNE would effectively eliminate a regulatory agency’s ability to
prove that a business is “far removed” and not an arm of the tribe, where
the business satisfies certain organizational formalities. Simply by filling
out the proper paperwork and obsérvin_g a few other formalities, these
businesses would be shielded from state enforcement by tribal sovereign
immunity, even where the tribe does not exercise actual control and
oversight. ‘Review will allow this Court to articulate an appropriate arm-of-
the-tribe test ensuring that only businesses operating under meaningful

tribal control and oversight benefit from sovereign immunity.



ARGUMENT

I. REVIEW IS WARRANTED TO ESTABLISH A UNIFORM TEST TO
DETERMINE WHEN A BUSINESS ENJOYS TRIBAL SOVEREIGN
IMMUNITY AS AN ARM OF A TRIBE

This Court has never articulated the standard to be used in arm-of-
the-tribe analyses. Currently, no uniform test exists in California to
determine when an arguaBly privately run business qualifies as an arm of a
tribe and éhares in the tribe’s sovereign immunity. (See Petition at pp. 7-
12.) This case presents an opportune time for the Court to settle the law.'

In Respondents’ view, the Second District merely synthesized the
various arm-of-the-tribe tests. (Ans. atpp. 5, 16.) They argue that People
v. MNE did not “reject” or “disregard” any “underlying factor” from the
Trudgeon or American Property tests, and the Second District’s opinion in
fact added to the “stability and clarity of California’s tribal sovereign
immunity jurisprudence.” (Id. at pp. 5-6.) Respondents acknowledge that
the People v. MNE opinion “distills” the arm-of-the-tribe principles to their

“most elemental form,” resulting in only four enumerated factors. (/d. at p.

! Respondents object to the People’s footnote apprising this Court
that the United States Supreme Court is considering Michigan v. Bay Mills
Indian Community (Bay Mills) (6th Cir. 2012) 695 F.3d 406, cert. granted
June 24,2103, No. 12-515,  U.S. __ [133 S.Ct. 2850, 186 L.Ed.2d
907] (argued Dec. 2, 2013) (see Ans. at pp. 15-16.). While the United
States Supreme Court may choose to decide Bay Mills on narrow grounds,
it is also possible that the decision could be more far-reaching and inform
this Court’s analysis of the issues presented in this case.



5.) Yet Respondentsv claim the People v. MNE four-factor test does not
differ frofn the American Property six-factor test because the Second
District discussed all of the facts that would be analyzed under the
American Property test. (Ibid.) Mere discussion of the same category of
underlying facts in both People v. MNE and American Property does ﬁot
make the legal analysis—which factors and what weight to accord to a
factor—the same for both tests.

In fact, the Second District’s abbreviated test differs fundamentally
from the Fourth District’s tests in Trudgeon and American Property.?
Unlike the Fourth District’s approach, the test adopted by the Second
Appellate District in this case, as a practical matter, is based primarily on
organizational formalities and is essentially limited to a mere facial
examination of the formal indicia of the business entity’s afﬁliatioh with
the tribe. The factors as enumerated in People v. MNE by their very nature

limit the analysis to the information controlled and provided by the

> MNE and SFS’s Court of Appeal brief conceded the existence of
multiple and differing tests before the People v. MNE opinion was issued.
(Defendants-Respondents’ Brief, at pp. 8, 9 (Resp. Br.).) There, they
argued that the American Property test was a “wholly different test” with
“irrelevant legal factors.” (Ibid.) Respondents also asserted that the proper
test was a two-factor test established by the Second District in this case’s
prior opinion, Ameriloan v. Superior Court (2008) 169 Cal.App.4th 81, 86-
88, and that this two-factor test was based on Trudgeon’s three-factor test.
(Resp. Br. at pp. 18-19.) The People agree with MNE and SFS’s Court of
Appeal brief insofar as it acknowledged the significant differences in the
multiple arm-of-the-tribe tests under California law.



business seeking arm-of-the-tribe status. (Opn. at p. 24.) Under the People
v. MNE opinion’s test, a business is an arm of the tribe if it can produce the
following two documents: (1) a tribal resolution showing that the business
was formed under tribal law and (2) a tribal resolution or articles of
incorporation containing statements that the busiﬁess’s purpose is tribal
economic development, that the tribe intends that the business share the
tribe"s immunity, and that the business’s governing structure was set up to
be appointed and overseen by the tribe. (/bid.) But under the Second
District’s view of the law, the tribe’s actual control, management and
oversight of the businesses was effectively irrelevant. 3

As-this case illus;trates, without review by this Court, application of
the competing arm-of-the-tribe tests in California may result in
dramatically different outcomes, depending on which test a court épplies.
(See Auto .Equz'ly Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 456
[where appellate decisions are in conflict lower courts must make a choice

between the conflicting decisions].)

3 The Second District disregarded record evidence showing that,
despite what relationship was formally provided for in the articles of
incorporation, in reality the tribes did not exercise actual control,
management and oversight of MNE and SFS. (Opening Brief, pp. 10-12
[citing declarations of California consumers who had taken out loans from
MNE’s and SFS’s payday lending operations (Clerk’s Transcript (CT), 2
pp. 410-488, 16 pp. 3857-3902A)], 18-20 [citing tribal lending ordinances
and articles of incorporation (CT 17, pp. 4013, 4019, 4080, 4085)]; Reply
Brief, pp. 2-3.)



IL. REVIEW IS WARRANTED TO SETTLE THE IMPORTANT
QUESTION OF WHETHER THE ARM-OF-THE-TRIBE TEST
SHOULD PROVIDE REASONABLE LIMITS ON THE EXTENSION
OF SOVEREIGN IMMUNITY TO BUSINESSES NOT SUBJECT TO
ACTUAL TRIBAL CONTROL AND OVERSIGHT

The Second District’s test does not allow a court to look behind the
documents indicating a business entity’s tribal affiliation to determine
whether a tribe actually controls and oversees the business. The test
champions form over substance. Sovereign imrﬁunity analysis should not
occﬁr in this truncated and superficial factual manner.

A tribally chartered business that only on paper is owned by a tribe
and that provides the tribe with a small percentage of the revenues should
not qualify as an arm of the tribe. (Agua Caliente Band of Cahuilla Indians
v. Superior Court (2006) 40 Cal.4th 239, 247-248.) Rather, when state
authorities reasonably believe that a tribally chartered business is engaging
in illegal activities that harm California citizens, the analysis of whether the
business should be shielded from state enforcement by tribal sovereign
immunity must be meaningful and rigorous. The business should either be
under the actual management and oversight of the tribe as a sovereign, or
subject to enforcement by the state as a sovereign. -

Left unchallenged, the business model allowed by the Second
Appellate District’s published opinion could become a blueprint for
consumer fraud, not by tribes that are operating their businesses in

accordance with tribal law, but by private parties taking cover behind mere



tribal forms. Accordingly, this Court should accept review and establish a
meaningful arm-of-the-tribe test that ensures that only businesses operating
under actual tribal control and oversight enjoy sovereign immunity.

CONCLUSION

The People’s petition for review should be granted.
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