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ISSUES

1. Whether an offender who has a felony adjudication reduced to a
misdemeanor under Proposition 47 is entitled to have his DNA database
sample expunged even though the DNA Act expressly bars sample
expungement after a sentence reduction “notwithstanding” any provision of
law.

2. Whether the retention of an offender’s DNA identification sample
in the state’s database after the offender has a felony adjudication reduced
to a misdemeanor under Proposition 47 violates equal protection

guarantees.
INTRODUCTION

At issue in this case are the scope and operation of two voter-enacted
criminal justice initiatives. In 2004, Proposition 69 expanded the use of
DNA in the criminal justice system to help make communities safer, and
the identification of criminal offenders more accurate. (§ 295 et seq.)!
Section 299, subdivision (f), of Proposition 69 expressly bars DNA sample
expungement from the state’s forensic identification database when a
- felony conviction is later reduced to a “misdemeanor for all purposes”
under section 17, and “notwithstanding” any other provision of law.
Section 299, subdivision (f), predicates DNA sample retention on the initial
finding of guilt, rather than the ultimate status of the conviction or sentence.

Proposition 47, the Safe Neighborhoods and Schools Act, passed in

ISee DNA and Forensic Identification Database and Data Bank Act
of 1998 (§ 295, et seq.), as modified by voter initiative, the DNA
Fingerprint, Unsolved Crime and Innocence Protection Act (Prop. 69, Gen.
Elec. (Nov. 2, 2004) (“DNA Act”). Unless otherwise designated, further
statutory references are to the Penal Code.

13



2014, reduces certain nonviolent felonies to misdemeanors.? It also
provides a postconviction procedure to enable qualifying offenders to have
a prior felony conviction resentenced as a “misdemeanor for all purposes.”
(§ 1170.18.) Proposition 47 is silent about expungement of DNA
identification samples, which are neither punishment nor part of any
sentencing choice.

The Court of Appeal correctly concluded that the two initiatives are
fully compatible and that section 1170.18 did not affect, let alone impliedly
amend, section 299, subdivision (f)’s DNA expungement prohibition.
Section 1170.18’s “misdemeanor for all purposes™ language has a well-
established meaning in the context of postconviction resentencing
procedures—the reduction of a felony to a misdemeanor is forward-looking
in its effect. As with section 17, a sentence reduction under section
1170.18 does not negate the original ﬁnding of guilt for the qualifying
offense and does not bar application of section 299, subdivision (f)’s
limitation on DNA sample expungement. The appellate. court also correctly
harmonized the public safety goals of both state propositions. To the extent
the two 1nitiatives may conflict, section 299, subdivision (f), as the more
specific statute addressing DNA expungement, controls over the more
general section 1170.18.

Additionally, the Legislature has clarified that postconviction
resentencing under Proposition 47 does not entitle an offender to DNA
sample expungement. Effective 2016, the Legislature added section
1170.18 to section 299 subdivision (f)’s nonexhaustive list of circumstances

prohibiting DNA expungement, thus confirming that denial of a request for

2 Ballot Pamp., Gen. Elec. (Nov. 4, 2014) §§ 5-13, pp. 71-73
(hereafter “Prop. 47 Ballot Pamp.”).
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DNA sarhple expungement based on Proposition 47 is a correct

interpretation of law.
STATEMENT

A. Court Proceedings

In 2011, appellant stole some pants from a store and kicked a store
loss prevention officer in the forehead. (CT 31-33.) Later, in juvenile
court, appellant admitted to committing felony grand theft (§ 487, subd. (¢))
in exchange for the dismissal of allegations of second degree robb‘ery
(§ 211) and assault by force likely to produce great bodily injury (§ 245,
subd. (a)(1)). Appellant was adjudged a ward of the court. (CT 3, 22-33,
100-105, 108; 1RT 2.)

In June 2015, appellant petitioned under section 1170.18 to reduce the
grand theft conviction to a misdemeanor. The court granted the petition.
(CT 3, 22-27, 31-33, 100-105, 108; IRT 2.) The court, however, denied
appellant’s request under Proposition 47 to expunge his DNA sample
collected after his felony adjudication. (CT 26, 100-107; see §§ 295, subd.
(b)(2), 296, subd. (a)(1), 296.1, subd. (a)(2).)* The court ruled: “Prop 47
does not mention DNA” and does not “embod[y] a change to the DNA

3 The parties stipulated that the briefs and argument, and the court’s
ruling, on the DNA expungement issue in /x re S.B., Contra Costa County
case No. J13-01068, be incorporated as part of the record in this case. (CT
105; 1IRT 4.) The same ruling applied in both this case and /n re C.B.
(2016) 2 Cal.App.5th 1112, review granted Nov. 9, 2016, S237801. The
reporter’s transcript from S.B. is designated “2RT.” A defense motion for
reconsideration of the court’s DNA ruling in /n re Lamont P., Contra Costa
County case No. J12-00947, filed on August 25, 2015, is also part of the
record in this case. (1RT 8.) The reporter’s transcript in Lamont P. is
designated “3RT.”
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rules.” (2RT 24.) The court said, “[W]hat we are doing here today is the
equivalent of a Section 17 [sentence reduction],” which is spéciﬁcally
referenced in the DNA Act. (2RT 24.) It cited Coffey v. Superior Court
(2005) 129 Cal.App.4th 809, which held that reclassification of a felony to
a “misdemeanor for all purposes” under section 17 does not authorize DNA
database sample expungement pursuant to section 299, subdivision (f). (/d.
at pp. 821-823.) The court recognized that the collection and retention of
DNA samples is ordered as an “administrative” requirement akin to
fingerprinting, rather than as punishment for the crime. (2RT 25; see Good
v. Superior Court (2008) 158 Cal.App.4th 1494, 1508-1510 [upholding
DNA collection from misdemeanant sex offender registrants regardless of
conviction date, noting the DNA Act involves an administrative
identification procedure like fingerprinting and is not puhishment].) The
court later declined to reconsider its ruling, finding unpersuasive Alejandro
N. v. Superior Court (2015) 238 Cal.App.4th 1209, which helq a
Proposition 47 sentence reduction also compels DNA sample expungement.

(CT 117-121; 1IRT 8-9; 3RT 9-10.)

* The “DNA rules” in Proposition 69 include section 299,

- subdivision (f), which when enacted read: “Notwithstanding any other
provision of law, including Sections 17, 1203.4, and 1203 .4a, a judge is not
authorized to relieve a person of the separate administrative duty to provide
specimens, samples, or print impressions required by this chapter if a
person has been found guilty or was adjudicated a ward of the court by a
trier of fact of a qualifying offense as defined in subdivision (a) of Section
296, or was found not guilty by reason of insanity or pleads no contest to a
qualifying offense as defined in subdivision (a) of Section 296.” (Italics
added.) The three statutes cited in section 299, subdivision (f)’s
nonexhaustive list of circumstances that prohibit DNA sample
expungement encompass reduction of felonies to misdemeanors, dismissal
of charges after a guilty verdict, and release from penalties and disabilities
attending a former conviction.
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The Court of Appeal affirmed. (In re C.H. (2016) 2 Cal.App.5th
1139, 1148-1149, review granted Nov. 16, 2016, S237762.)° The court
concluded that “Proposition 47’s directive to treat a redesignated offense as
a misdemeanor ‘for all purposes’ employs words that have a well-defined
meaning and have never applied to alter a crime’s original status.” (/d. at
pp- 1143-1144.) Under the DNA Act’s section 299, subdivision (f), the
court held, “offenders may not be relieved of the obligation to provide a
sample because the qualifying charge has been reduced under some other
law.” (/d. at p. 1148.) The court said the statute “at all times specified it is
to be given effect ‘notwithstanding any other law,’ [so] it is unnecessary to
consider whether th[e] recent amendment to Proposition 69 [in AB 1492] is
a change or clarification of existing law, or is somehow impermissibly
retroactive in operation.” (/d. at p. 1148, fn. 4.) The court recognized that
the “provisions of Proposition 47 can be harmonized with our state’s DNA
collection law, Proposition 69, giving effect to each measure,” including
each measure’s enhancement of public safety. (/d. at p. 1144.) It added
that “if there is any fatal conflict between the text of the two measures, -
Proposition 69 controls because it is the more specific law.” (/bid.)

The court rejected appellant’s further claim that the retention of his
DNA and profile in the state database following the passage of Proposition
47 violates his right to equal protection. (C.H., supra, 2 Cal.App.5th at pp.
1151-1152.) The court cited several purposes of the DNA Act that

rationally justify retention of DNA profiles from defendants whose offenses

3 Although a trial court’s finding of expungement ineligibility in an
individual case is ordinarily not appealable (§ 299, subd. (c)(1)), an
appellate court has the discretion to review a challenge to an expungement
denial that raises only a question of law regarding interpretation of the
applicable statutes (see, €.g., People v. McCray (2006) 144 Cal.App.4th
258, 264-265; Coffey v. Superior Court, supra, 129 Cal.App.4th at pp. 809,
816-817).

17



no longer qualify for DNA collection after Proposition 47. (/bid.) These
include “preserving the integrity and vitality of the state’s DNA database”
used for identifying offenders of violent crime as a result of a DNA match
with samples taken from nonviolent offenders, protecting public safety, and
exonerating persons wrongly suspected or accused of crime. (/bid.)

This Court granted review on No?ember 16,2016.5

B. Legal Background
1. Proposition 69

California’s DNA Act is the product of both legislation and ballot
initiative. The Legislature enacted the DNA Act in 1998, by amending a
1983 statute, and authorizing DNA sample collection for identification
purposes from an expanded class of convicted violent felony offenders.’
On November 2, 2004, California voters, weighing the privacy of criminal
offenders and the compelling public interest in safer communities,
overwhelmingly passed Proposition 69, the DNA Fingerprint, Unsolved
Crime and Innocence Protection Act, amending and clarifying the forensic

DNA database law.® Voters saw Proposition 69 as the blueprint for a

6 The Court granted review in In re C.B. (2016) 2 Cal.App.5th 1112,
on November 9, 2016 (S237801), on similar claims. Respondent’s
answering briefs in both cases contain essentially the same arguments and
analysis on overlapping issues.

7 See former § 290.2, added by Stats. 1983, ch. 700, repealed and
replaced by The DNA and Forensic Identification Data Base and Data Bank
Act of 1998, § 295 et seq., added by Stats. 1998, Ch. 696, § 2; (A.B. 1332);
amended by Prop. 69, Gen. Elec. (Nov. 2, 2004).

8 Ballot Pamp., Gen. Elec. (Nov. 2, 2004) text of Prop. 69, § II,
Findings and Declarations, at p. 135; see also People v. Robinson (2010) 47
Cal.4th 1104, 1116-1121 [discussing background of DNA Act and finding
collection of DNA database samples from convicted offenders
constitutional]; Alfaro v. Terhune (2002) 98 Cal.App.4th 492, 497-98, 505-

513 [rejecting state constitutional challenge to collection of DNA database
(continued...)
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criminal justice system anchored in the best “scientific technology” for
“accurately and expeditiously” identifying criminal offenders and
exonerating the innocent within the context of a circumscribed statutory
program. (Ballot Pamp., Gen. Elec. (Nov. 2, 2004) text of Prop. 69, § 11,
Findings and Declarations, at p. 135) (hereafter “Prop. 69 Findings”);
§ 295.1 [California Department of Justice (“DOJ”) shall perform DNA
analysis “only for identification purposes”]; § 299.5 [setting forth
confidentiality and privacy proiections].) To this end, voters established
DNA collection as an “administrative requirement” equivalent to
fingerprinting—part of the routine processing of an offender who has come
under the jurisdiction of the criminal justice system.. (§ 295, subd. (d)
[“Like the collection of fingerprints, the collection of DNA samples,
pursuant to this chapter is an administrative requirement to assist in the
accurate identification of criminal offenders”]; Good v. Superior Court,
supra, 158 Cal.App.4th at p. 1508 [DNA sample collection is “not punitive
... but is confined to a simple administrative identifying procedure akin to
fingerprinting”]; see also Maryland v. King (2013) 569 U.S. _ [133 S.Ct.
1958, 1972, 1976] [DNA is an identification metric and the only difference
between fingerprints, photographs, and DNA collected at booking is “the
unparalleled accuracy DNA provides™].) This Court has acknowledged the
compelling state interest in accurately identifying criminal offenders. (See
People v. Robinson, supra, 47 Cal.4th at p. 1121.)

Recognizing that the “majority of violent criminals have non-violent
criminal prior convictions” (Prop. 69 Findings, supra, § II), voters in

Proposition 69 also expanded the collection of forensic identification DNA

(...continued)
samples from convicted offenders]; Haskell v. Brown (N.D. Cal. 2009) 677

F. Supp.2d 1187, 1190-1191, 1203.)

19



database samples to adults arrested for any felony offense, and to both
adults and juveniles convicted or adjudicated of all felony and enumerated
misdemeanor crimes.” (See C.H., supra, 2 Cal.App.5th at p. 1150 [noting
voters’ view that “the majority of cold hits and criminal investigation links
are missed if a DNA database or data bank is limited only to violent
crimes”].) The limitation on crimes included in the database for collection
is a technical one, having to do with the capacity of the California DOJ to
process samples and administer the program. (See § 297, subd. (f)
[limitation on qualifying felonies and misdemeanors is “for the purpose of
facilitating the administration of the chapter by the Department of Justice
and shall not be considered cause for dismissing an investigation or
prosecution or reversing a verdict or disposition”].) Proposition 69 also
makes clear that the DNA identification sample requirement for convicted
and adjudicated offenders exists “regardless of sentence imposed” or
“disposition rendered.” (§ 296, subd. (b).)

At the same time that Proposition 69 expanded the list of qualifying‘
offenses, it replaced blood draws with less intrusive buccal swabs for
sample collection, imposed more stringent use and disclosure restrictions,
and clarified the limited circumstances warranting sample expungement
(i.e., destruction of the sample and deletion of the searchable DNA
identification profile). (§§ 299, subd. (e), 299.5, subd. (h); see People v.
Travis (2006) 139 Cal.App.4th 1271, 1286-1287; Alfaro, supra, 98
Cal.App.4th at pp. 504-505, 508.) By statute, the DOJ DNA Laboratory is

? See § 295, subd. (b)(2) [referencing misdemeanors]; § 296, subd.
(a)(2) [requiring samples for misdemeanor offense with a prior felony
conviction/adjudication of record]; § 296, subd. (a)(3) [requiring samples
for misdemeanors resulting in sex or arson registration]; § 299, subd. (f);
see also §§ 296, subd. (a)(1), (d) & (f), 296.1 subd. (a)(2)(A), 299.5, subd.
(1)(1)(A) [referencing juveniles]; Coffey, supra, 129 Cal.App.4th at pp. 809,
815.
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“responsible for the management and administration” of the state’s DNA
database program (§ 295, subd. (g)) and cannot expunge DNA
identification samples from convicted and adjudicated offenders who
lawfully qualified for collection, except when specified by law (§ 299).
Section 299, subdivision (b) authorizes expungement of a DNA database
sample from convicted or adjudicated offenders only when a conviction or
disposition is “reversed and the case dismissed,” when a person is
“factually innocent,” or when a person has been “acquitted,” and then only
when no other legal basis for sample retention exists.

Proposition 69 also clarified that broad categories of criminals do not
qualify for expungement despite a change in their offender status. Sex and
arson offenders who have their duty to register terminated do not qualify to
have their DNA samples expunged from the database. (§ 299, subd. (e).)
Proposition 69 also precludes courts from ordering expungement of a
sample from an offender who “has been found guilty or was adjudicated a
ward of the court . . . of a qualifying offense,” “[n]otwithstanding any other
provision of law, including Sections 17, 1203.4, and 1203.4a” that may
enable a change in sentence or consequences of conviction. (§ 299, subd.
().) Therefore, sample expungement is barred even if a qualifying
offender’s felony conviction is reduced to a misdemeanor “for all purposes”
(§ 17) or later dismissed with “release from all penalties and disabilities”
(§§ 1203.4, 1203.4a). That DNA sample retention is broadly permitted
when a felony is reduced to a misdemeanor is consistent with voters’ intent
to expand the use of DNA to accurately identify recidivist criminal
offenders and exonerate the innocent. (See People v. Robinson, supra, 47
Cal.4th at p. 1123, fn. 19 [recognizing state interest in accurate DNA
identification information from criminals convicted of offenses beyond
those listed in the DNA Act as qualifying offenses]; cf. Loder v. Municipal
Court (1976) 17 Cal.3d 859, 864-865 [fingerprint and photograph
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information taken at booking may be retained and used in identifying
arrestee even where an arrest is unlawful].)

2.  Proposition 47—the Safe Neighborhoods and
Schools Act

On November 4, 2014, voters approved Proposition 47 reclassifying
certain nonviolent felonies and “wobblers” as misdemeanors and
implementing several changes to sentencing law as codified in section
1170.18. (Prop. 47 Ballot Pamp., supra, §§ 5-14, at pp. 71-74.) Two of
section 1170.18’s resentencing provisions apply to individuals who, at the
time of Proposition 47°s enactment, had convictions for the property and
theft-related felony crimes redesignated as misdemeanors by the initiative.
(See § 1170.18, subds. (a) & (f); People v. Morales (2016) 63 Cal.4th 399,
403.)

Under section 1170.18, subdivision (a), offenders who have not yet
completed their sentences for enumerated theft and drug-related felonies
may petition for recall of their sentence and request resentencing of their
offenses as misdemeanors. Prior to resentencing, the court must determine
whether the petitioner poses an “unreasonable risk of danger to public
safety,” tb commit a violent offense based upon the petitioner’s criminal
history, rehabilitation while incarcerated, and other factors the court deems
relevant. (§ 1170.18, subd. (b).) Under section 1170.18, subdivision (d) a
person who benefits from Proposition 47 “by receiving a reduced sentence
and given credit for time served” under subdivision (b) is “subject to a one-
year parole pei‘iod after completion of the reduced sentence, SLrbject to the
court’s discretion to release the person from that parole.” (Morales, supra,
63 Cal.4th at p. 403; Prop. 47 Ballot Pamp., supra, at pp. 34-37 [analysis of
Legis. Analyst].)

Section 1170.18 subdivision (f) permits an individual who has

completed the sentence for a qualifying nonviolent felony to apply for a
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redesignation of that offense. “A person who has completed his or her
sentence for a conviction . . . of a felony or felonies who would have been
guilty of a misdemeanor under [Proposition 47] had [Proposition 47] been
in effect at the time of the offense, may file an application before the trial
court that entered the judgment of conviction in his or her case to have the
felony conviction or convictions designated as misdemeanors.” (§:1170.18,
subd. (f).) Individuals with one or more prior convictions for certain
violent offenses (§ 667, subd. (¢)(2)(C)(iv)) or for offenses requiring sex
offender registration (§ 290, subd. (c)) are ineligible for Proposition 47
sentence reduction (§ 1170.18, subd. (i)). Once an offense is reduced to a
misdemeanor, section 1170.18 subdivision (k) provides that the crime
“shall be considered a misdemeanor for all purposes” except that
resentenced offenders still cannot own or possess a firearm, unlike many
misdemeanants. (§ 1170.18, subd. (k); see C.H., supra, 2 Cal.App.Sthat
pp. 1144-1145.) ‘

| “One of Proposition 47°s primary purposes is to reduce the number of
nonviolent offenders in state prisons, thereby saving money and focusing
prison on offenders considered more serious under the terms of the
initiative.” (Harris v. Superior Court (2016) 1 Cal.5th 984, 992; accord,
People v. Romanowski (2017) 2 Cal.5th 903, _ [391 P.3d 633, 635].)
The initiative’s ballot title page stated that Proposition 47 “[r]equires
misdemeanor sentence instead of felony for certain drug and property
offenses,” and that it would potentially save the state and counties
“hundreds of millions of dollars annually.” (Prop. 47 Ballot Pamp., supra,
at p. 34 [official title and summary].) The ballot arguments in favor of
Proposition 47 likewise informed voters that “Proposition 47 is sensible”
and that it “focuses law enforcement dollars on violent and serious crime
while providing new funding for education and crime prevention programs

that will make us all safer.” (Prop. 47 Ballot Pamp., supra, at p. 38
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[argument in favor of Prop. 47].) The proposition’s “Findings and
Declarations” similarly referenced cost savings from reclassified offenses
and use of funds.!?

Proposition 47 is silent on the topic of DNA sample collection and
retention. Neither the text of initiative nor the supporting ballot materials
referenced or considered any impact on the state’s administrative retention
of an offender’s identification information, like fingerprints, photographs,
or forensic identification DNA samples collected pursuant to Proposition
69.

3.  Alejandro N.

On July 23, 2015, the Fourth District Court of Appeal held that
Proposition 47 requires the expungeinent of a DNA sample when the felony
punishment for a prior conviction is reduced and resentenced as a
misdemeanor, labsent any specific provision to the contrary. (4lejandro N.,
supra, 238 Cal.App.4th at pp. 1209, 1231.) The court stated that following
reduction under Proposition 47 the prior conviction “no longer qualifies as
an offense permitting DNA collection” and is therefore “outside the matters
contemplated by the Penal Code DNA expungement statute.” (/d. at p.
1229.) Alejandro N. reasoned that because section 1170.18 only excepts
firearm restrictions from “the otherwise all-encompassing misdemeanor
treatment of the offense,” courts should not “carve out other exceptions”

“absent some reasoned statutory or constitutional basis for doing so.” (/d.

10" The “Safe Neighborhoods and Schools Act is enacted to ensure
that prison spending is focused on violent and serious offenses, to
maximize alternatives for nonserious, nonviolent crime, and to invest the
savings generated from this act into prevention and support programs in K-
12 schools, victim services, and mental health and drug treatment. This act
ensures that sentences for people convicted of dangerous crimes like rape,
murder, and child molestation are not changed.” (Prop. 47 Ballot Pamp.,
supra, § 2, at p. 70.) '
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at p. 1227.) Alejandro N. concluded that “[u]nlike the circumstances in

Coffey, there is no statutory provision [e.g., section 299, subd. (f)’s

reference to section 17] reflecting a Legislative or voter determination that

a DNA sample should be retained for an offender whose offense has been

designated a misdemeanor under Proposition 47.” (/d. at pp. 1229-1230.)
4,  Assembly Bill 1492

Two months after the Alejandro N. decision, on September 23,2015,
the Legislature overwhelmingly'passed Assembly Bill No. 1492 (AB
1492)."' AB 1492 specifically prohibits expungement of DNA database
samples collected for felony crimes subsequently reduced to misdemeanors
under Proposition 47. Effective January 1, 2016, the revised section 299,
subdivision (f) provides: “Notwithstanding any other law, including
Sections 17, 11 v70. 18, 1203.4, and 1203.4a, a judge is not authorized to
relieve a person of the separate administrative duty to provide specimens,
samples, or print impressions required by this chapter if a person has been
found guilty or was adjudicated a ward of the court by a trier of fact of a
qualifying offense as defined in subdivision (a) of Section 296, or was
found not guilty by reason of insanity or pleads no contest to a qualifying

offense as defined in subdivision (a) of Section 296.” (Italics added.)!?

11 AB 1492 was passed by a collective legislative vote of 116-1, and
was signed by the Governor on October 4, 2015. (Cal. Leg. Bill History
(2015) AB 1492 <http://www.leginfo.ca.gov/pub/15-16/bill/asm/ab_1451-
1500/ab_1492 bill 20151004 history.html> (visited March 29, 2017).)
Both Proposition 69 and Proposition 47 allow legislative amendment. (See
48 West’s Ann. Pen. Code (2014 ed.) foll. § 295, pp. 202-203 [Hist. & Stat.
Notes, Sec. V, subd. (d)]; Prop. 47 Ballot Pamp., supra, § 15, at p. 74.)

12 AB 1492 primarily addresses procedures related to DNA sample
collection from adult felony arrestees, in response to People v. Buza (2014)
231 Cal.App.4th 1446, review granted Feb. 18, 2015, S223698, in the event
the lower court decision is upheld, and revisions to law become necessary.

However, the Legislature expressly decoupled its statutory clarification of
(continued...)
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The effect of AB 1492 on section 1170.18 was analyzed in /n re J.C.
(2016) 246 Cal. App.4th 1462. The court concluded that AB 1492 clarified
existing law that convicted offenders are not entitled to expungement of
their DNA samples when their offense is reduced from a felony to a
misdemeanor. (Id. at pp. 1467-1468, 1480.) J.C. also noted the legislative
history of a similar bill (AB 390) addressing the issue provides some
evidence that the addition of section 1170.18 to section 299 subdivision ®
is a clarification of existing law. (See id. at pp. 1481-1482, citing Sen.
Com. on Public Safety, Analysis of Assem. Bill 390, as amended July 6,
2015, p. 8.) In any event, J.C. rejected the claim that AB 1492 reflected an
impermissible amendment to Proposition 47, which “neither requires nor
prohibits the expungement of DNA records .. ..” (J.C, supra, at p. 1482.)
It added that, even if AB 1492 was “an amendment, rather than a
clarification, of Proposition 47, it would satisfy the proposition’s
requirement that any amendment be consistent with and further its intent.”
(Ibid.)

SUMMARY OF ARGUMENT

Criminal offenders who have their felony adjudications or convictions
reduced to misdemeanors under Proposition 47 are not entitled to DNA
sample expungement. Under the DNA Act, section 299, subdivision (f)
requires retention of lawfully collected DNA database samples
“[n]otwithstanding any other law” that may authorize a prior felony
conviction or adjudication to be resentenced as a misdemeanor or set aside.
Section 299, subdivision (f) ties DNA sample retention to the initial finding

of guilt, rather than the ultimate status of the conviction—regardless of

(...continued)
section 299, subdivision (f)’s expungement provision from the rest of the
bill, and specifically drafted it to remain in effect regardless of the outcome

in Buza.
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whether there is a postconviction sentence reduction under statutes such as
section 17 or section 1170.18. Proposition 47°s “general language”
deeming an offense a misdemeanor for all purposes is not a “legislative
grant of authority to a judge to disregard the restrictions placed upon his or
her authority by section 299, subdivision (f).” (In re C.B., supra, 2
Cal.App.5th at p. 1124.)

Proposition 47 resentencing is neither an exception to, nor an implied

repeal of, Proposition 69°s prohibition on DNA expungement after a
sample has been collected as an administrative requirement based on a
finding of guilt for a qualifying felony offense. First, there is no mention in
Proposition 47 that criminal offenders who are resentenced to
misdemeanors are entitled to expungement of DNA identification samples
that the DNA Act requires be collected after every felony conviction
“regardless of sentence imposed” or “disposition rendered” in the case.
(§ 296, subd. (b).) Second, section 1170.18 of Proposition 47 is
analytically similar to section 17, with both addressing the effect of
reducing a felony to a “misdemeanor for all purposes.” Proposition 47 is a
determination that section 17-type relief is available in another
postconviction context to reduce adjudicated felonies to misdemeanors
from the time of resentencing forward. Inclusion of a “misdemeanor for all
purposes” clause in a statute does not bar the exceptions to those
“purposes” from being set forth in other provisions of law. Third, the
retention of DNA database samples is consistent with both Propositions 69
and 47 given their shared public safety goals. Fourth, even if the two
propositions were viewed as conflicting, Proposition 69°s specific DNA
sample retention requirement (§ 299, subd. (f)) would control over
Proposition 47’s general language.

The enactment of AB 1492 likewise forecloses a claim that

Proposition 47 requires expungement of DNA identification samples. AB
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1492 expressly added Proposition 47 crimes resentenced as misdemeanors
under section 1170.18, to the nonexhaustive list of resentencing provisions
in section 299, subdivision (f) that do not qualify for expungement under
the DNA Act. Even if viewed as a change in the law, AB 1492 is
constitutionally valid because Proposition 47 doés not specifically authorize
DNA sample expungement, or even address the retention of criminal
identification information. Thus, the Legislature was free to address this
separate and distinct subject by legislation.

Appellant’s equal protection claim is similarly unavailing. This Court
repeatedly has rejected claims that the equal protection clause is violated
when classes of criminal defendants are treated differently based on the
effective date of a statute reducing the punishment of a criminal offense.
Moreover, public safety and prevention of recidivism constitute rational
bases for retaining DNA identification samples from individuals whose
prior felonies are resentenced to misdemeanors under Proposition 47.

ARGUMENT

L A CRIMINAL OFFENDER IS NOT ENTITLED TO EXPUNGEMENT
OF HIS DNA DATABASE SAMPLE AFTER HiS FELONY
ADJUDICATION OR CONVICTION IS REDUCED TO A -
MISDEMEANOR UNDER PROPOSITION 47

A criminal offender who successfully petitions to have a felony
conviction or adjudication reduced to a misdemeanor under section 1170.18
is not entitled to DNA sample expungement. Section 299, subdivision (f)
of the DNA Act requires retention ‘of lawfully collected DNA database
samples “notwithstanding any other provision of law” authorizing a prior
felony conviction or adjudication to be resentenced as a misdemeanor.

Section 299, subdivision (f) expressly ties sample retention to the
initial finding of guilt for a qualifying offense, rather than the ultimate

status of the conviction or sentence. At the time appellant filed his petition,
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section 299, subdivision (f) provided in relevant part: “Notwithstanding
any other provision law, including Sections 17, 1203.4, and 1203.4a, a
judge is not authorized to relieve a person of the separate administrative
duty to provide specimens, samples, or print impressions required by this
chapter if a person has been found guilty or was adjudicated a ward of the
court by a trier of fact of a qualifying offense as defined in subdivision (a)
of Section 296 ....” (Italics added; see also § 296, subd. (b) [requirements
for sample collection after felony conviction or adjudication apply
“regardless of sentence imposed” and “regardless of the disposition
rendered”); accord, Rusheen v. Drews (2002) 99 Cal.App.4th 279, 285-286.)
Appéllant disagrees, claiming that his Proposition 47-based request
for DNA sample expungement should be granted regardless of Proposition
69. Appellant argues that: (1) section 299, subdivision (f) governs the
collection, not expungement, of DNA samples (OBM 57-58); (2) the plain
language of section 1170.18, subdivision (k) directing that “offenses
redesignated as misdemeanors should be treated as misdemeanors ‘for all
purposes’ except firearm restrictions,” precludes the retention of his sample
in a felony-based DNA program (OBM 25-32); (3) the “for all purposes”
clauses inv sections 17 and 1170.18 are “not ana_logous,” because section
1170.18 has a firearms restriction that evidences an intent to preclude other
exceptions, and section 1170.18 is a categorical resentencing mandate for a
class of offenders, not one based upon individual factors (OBM 16, 32-37);
(4) the Court of Appeal erred in harmonizing Propositions 47 and 69
consistent with public safety because public safety is not a concern for
individuals resentenced under Proposition 47; likewise, Proposition 69 is
grounded in the intent “that persons who were found to have committed . . .
more serious offenses” are the “ones likely to commit violent crimes
yielding DNA evidence” (OBM 16-17, 43-55, 62); and (5) the rule of

“specific over general” statutes has no application to the statutory
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interpretation questions in the case because Proposition 47 and 69 deal with
different subjects (OBM 48-51). All of appellant’s arguments are
unavailing.

A. Standard of Review

The interpretation of a statute is a question of law reviewed de novo.
(Goodman v. Lozano (2010) 47 Cal.4th 1327, 1332.) The same rules apply
in construing a statute whether enacted by the Legislature or by ballot
initiative. (People v. Morales, supra, 63 Cal.4th at p. 406; Evangelatos v.
Superior Court (1988) 44 Cal.3d 1188, 1212.) |

The primary task is to determine the voters’ intent. (People v. Jones
(1993) 5 Cal.4th 1142, 1146.) A court turns first to the words of the
provisions addpted by the voters, giving the language its ordinary and plain
meaning. (/bid.; Robert L. v. Superior Court (2003) 30 Cal.4th 894, 901.)
The language is not construed in isolation but in the context of the statute as
a whole and within the overall scheme, keeping in mind the scope and
purpose of the provision in light of the voters’ intent. (Robert L., supra, 30
Cal.4th at p. 901; see People v. Shabazz (2006) 38 Cal.4th 55, 67-68.) A
court attempts “to reconcile or harmonize conflicting statutory provisions in
an effort to give effect to all provisions if it is possible.” (Taxpayers to
Limit Campaign Spending v. Fair Pol. Practices Com. (1990) 51 Cal.3d
744, 764; see People v. Honig (1996) 48 Cal.App.4th 289, 327-328.)
Literal construction does not prevail if it conflicts with the voters’ apparent
intent. (Lungren v. Deukmejian (1988) 45 Cal.3d 727, 735.)

Where the language is ambiguous, the court also looks to “other
indicia of the voters’ intent, particularly the analyses and arguments
contained in the official ballot pamphlet.” (People v. Birkett (1999) 21
Cal.4th 226, 243; People v. Floyd (2003) 31 Cal.4th 179,187-188.)
Consideration is given to the consequences that will flow from a particular

interpretation where uncertainty exists, as well as the wider historical
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circumstances of the enactment. (Dyna-Med, Inc. v. Fair Employment &
Housing Com. (1987) 43 Cal.3d 1379, 1387, see People v. Cruz (1996) 13
Cal.4th 764, 782.)

B. Section 299, subdivision (f) of the DNA Act Is a Specific
Prohibition on DNA Sample Expungement When a
Felony Is Reduced to a Misdemeanor Crime in
Postconviction Proceedings

The DNA Act requires retention of a lawfully collected DNA
identification sample when a felony conviction or adjudication that
qualified an individual for sample collection is later reduced to a
misdemeanor in a postconviction proceeding. (§ 299, subd. (f).) Relying
on the dissenting opinion in C.B., supra, appellant reads section 299,
subdivision (f)‘-as imposing no restrictions whatsoever on expungement of
DNA samples. (See C.B., supra, 2 Cal.App.5th at pp. 1133-1134 (dis. opn.
of Pollack, J.).) Instead, appellant construes the subdivision as addressing
only the duty of offenders to provide identification samples in appropriate
cases. (OBM 57-58.) Appellant’s position is contrary to the structure of
the DNA Act and the cases interpreting and applying section 299°s
expungement provisions. Section 299, subdivision (f) must be read in
conjunction with section 299, subdivision (b) and with the DNA Actas a
whole. (See Good, supra, 158 Cal.App.4th at p. 1506 [“we construe the
words in question in context, keeping in mind the statutes’ nature and
obvious purposes”]; see also J.C., supra, 246 Cal.App.4th at p. 1475.)
When that is done, the foundational premise for appellant’s arguments, and
the bulk of his claims, collapse.

The “clear intent of the voters” in Proposition 69 “was to maximize
the available DNA database to aid in the identification, arrest, and
conviction of offenders, as well as to exonerate the innocent.” (Good,
supra, 158 Cal.App.4th at p. 1509.) The “polestar of Proposition 69” is

section 296, which mandates that certain “listed categories™ of offenders

31




provide buccal swab samples and fingerprint impressions for “law
enforcement identification analysis” and do so “regardless of sentence
imposed” or “disposition rendered.” (/d. at pp. 1507-1508; § 296, subd.
(b).) The offenders who must provide a DNA sample include individuals
convicted of a felony offense, misdemeanants who have a past felony
conviction but do not have a sample in the state database, and
misdemeanants who must register as sex or arson offenders. (§ 296, subds.
(a)(1) & (a)(3); § 296.1, subd. (a)(2).) The trial court is responsible for
verifying that the samples have been obtained prior to final disposition or
sentencing. (§ 296, subd. (f).)

The conditions for expunging DNA database samples are set forth
separately and explicitly in “Article 5: Expungement of Information,”
which contains section 299, entitled “Reversal, dismissal, or acquittal,
request for expungement of information . . . .” Section 299, subdivision (b)
expressly limits the right to seek expungement to persons with “no past or
present qualifying offense” whose cases fall within one of four categories:
(1) Following arrest no accusatory pleading is filed for prosecution or a
qualifying charge is dismissed prior to adjudication; (2) the qualifying
conviction has been reversed and the case dismissed; (3) the defendant has
been found factually innocent; or (4) the defendant has been found not
guilty or acquitted of the qualifying offense. (§ 299, subd. (b)(1)-(4).) An
offender such as appellant, who was adjudicated guilty of an offense that
qualified him for DNA sample collection, falls within none of the statutory
categories that allow DNA sample expungement. |

To further clarify the DNA Act’s narrow Article 5 expungement
criteria, voters in Proposition 69 added section 299, subdivision (f) to the
law. Section 299, subdivision (f) specifies that a judge who is authorized or
obligated by law to alter punishment or disabilities associated with a

qualifying conviction or adjudication cannot also relieve the individual of
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inclusion in the state’s forensic identification DNA database. The voters
underscored the restriction by listing sections 17, 1203.4, and 1203.4a in
section 299, subdivision (f) as examples of postconviction resentencing
procedures that do not authorize sample expungement. This list “makes
sense only if section 299(f) is interpreted as precluding expungement when
an originally qualifying offense is reduced to a nonqualifying offense in the
course of judicial proceedings.” (J.C., supra, 246 Cal.App.4th at p. 1475;
accord, Coffey, supra, 129 Cal.App.4th at p. 821; Chin et al., Forensic DNA
Evidence (The Rutter Group 2017) § 8.10(3).) These restrictions are
consonant with the voters’ intent to maintain a permanent record of
accurate identification information for lawfully convicted and adjudicated
offenders so that Californians are better protected from recidivist crime, and
innocent persons are not wrongly investigated or imprisoned. (See Prop. 69
Findings, supra, § 1I; § 296, subd. (b); see generally Robinson, supra, 47
Cal.4th at p. 1121, 1134 [DNA establishes only a record of the convicted
offender’s identity but with “far greater precision” than other methods];
People v. King (2000) 82 Cal.App.4th 1363, 1374-1376 .) Ensuring
retention of forensic identification samples from convicted and adjudicated
offenders in this manner comports with the voters’ recognition that the
“majority of violent criminals have non-violent criminal prior convictions.”
(See Prop. 69 Findings, supra, § 11, subd. (d)(2); see also § 295, subd.
(b)(2); C.H., supra, 2 Cal.App.5th at pp. 1147-1150.)

Accordingly, when a court resentences a felony to a misdemeanor,
relieves a defendant of disabilities associated with a misdemeanor or felony
conviction, or a successful probationer has his felony or misdemeanor
conviction or adjudication set aside, or even when a convicted
misdemeanant successfully petitions to dismiss the underlying accusatory
pleading based upon “an honest and upright life,” section 299, subdivision

(f) makes clear that DNA sample expungement is unavailable
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“notwithstanding” these or other circumstances which later may alter the
original conviction. (§ 299, subd. (f); cf. Gebremicael v. California Com.
on Teacher Credentialing (2004) 118 Cal.App.4th 1477, 1483, 1484-1489
[recognizing that Legislature can continue treating a felony reduced to a

- misdemeanor under section 17 as a felony for certain purposes].) The
juvenile court and the Court of Appeal correctly recognized that section
299, subdivision () is not a collection provision, but a prohibition on DNA
sample expungement regardless of the reduction of a felony to a
misdemeanor. (Accord, Coffey, supra, 129 Cal.App.4th at p. 821 [section
299, subdivision (f) “confirm[s] that a reduction in a charge pursuant to
section 17 does not obviate the defendant’s obligation to provide DNA
samples™].)

C. Section 1170.18 Does Not Abrogate the DNA Act’s
Specific Requirement for Retention of DNA
Identification Samples When a Felony Is Reduced to a
Misdemeanor

The Court of Appeal correctly ruled that Proposition 47°s
resentencing relief does not include the expungement of DNA database
samples. The phrase “misdemeanor for all purposes™ in section 1170.18
has an esfabliéhed meaning in the context of felony-to-misdemeanor
sentence reductions. Because section 1170.18 is a functional and analytic
counterpart to section 17, the phrase “misdemeanor for all purposes” used
in each must be interpreted similarly as granting misdemeanor status to an
individual prospectively from the date of resentencing. And as with section
17, the prospective effect of the reduction from felony to misdemeanor
under section 1170.18 does not alter the original finding of guilt or
adjudication of wardship for a qualifying felony offense that triggers the
limitations on expungement under section 299, subdivision (f). The
retention of lawfully collected DNA samples from individuals resentenced 7

prospectively under section 1170.18 harmonizes the voters’ intent in

34



Propositions 47 and 69 and is consistent with the public safety goals of
~ each initiative.

1. The phrase “misdemeanor for all purposes” in
section 1170.18 is framed in the language of section
17 and thus must be interpreted consistently with it
under the DNA Act to preclude DNA sample

expungement

It is a fundamental rule of statutory interpretation that “[w]here a
statute is framed in language of an earlier enactmeﬁt on the same or an
analogous subject, and that enactment has been judicially construed, the
Legislature is presumed to have adopted that construction.” (People v. |
Harrison (1989) 48 Cal.3d 321, 329; see also People v. Lopez (2005) 34
Cal.4th 1002, 1007 [after courts have construed meaning of a word or
expression, and legislature uses exact words in same connection, “the
presumption is almost irresistible that it used them in the precise and
technical sense which had been placed upon them by the courts”].)

Appellant’s argurrient that Proposition 47 requires DNA expungement
is predicated on a construction of the phrase “misdemeanor for all
purposes” in section 1170.18, subdivision (k) that discounts the use and
interprefation of the identical phrase in section 17. Section 1170.18,
subdivision (k) cannot be construed in isolation from section 17, however.
Section 1170.18 employs the same language as section 17 in accomplishing
the same task of reducing a felony to a misdemeanor. The parallel phrasing
of the two statutes must be interpreted consistently, with the language given
the same effect of granting misdemeanor status to an individual
prospectively from the date of resentencing without altering the original
felony conviction. When the established meaning of the phrase

“misdemeanor for all purposes” in section 17 is applied to section 1170.18,
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it is clear that a Proposition 47-based sentence reduction has no impact on
DNA sample retention.!?

Under section 17, a court can reduce a felony to a “misdemeanor for
all purposes” after conviction at a sentencing hearing. (See, e.g., People v.
Banks (1959) 53 Cal.2d 370, 375-376; Coffey, supra, 129 Cal. App.4th at
pp. 812, 818, 820; see also Gebremicael, supra, 118 Cal.App.4th at pp.
1477, 1482-1487; § 17(b)(3).) Significantly, under section 17, if
“ultimately a misdemeanor sentence is imposed, the offense is a
misdemeanor from that point on, but not retroactively.” (People v. Feyrer
(2010) 48 Cal.4th 426, 439; People v. Brown (2012) 54 Cal.4th 314, 324 [a
statute that is ambiguous with respect to retroactive application is construed
to be unambiguously prospective]; People ,‘v. Banks, supra, 53 Cal.2d at pp.
390-391; Inre C.B., supra, 2 Cal.App.Sth at p. 1122-1 123; see generally
§ 3 [no part of the Penal Code “is retroactive, unless expressly so
declared”].)

Section 1170.18 purposefully uses the same “misdemeanor for all
purposes” language as section 17. Because the phrase “misdemeanor for all
purposes” has a “well-defined meaning” in California criminal law, a
presumption exists.that the use of the same phrase in the two provisions
carries the same meaning of prospective operation of the court’s authority
to reduce a sentence without altering the original status of the felony
conviction. (See People v. Rivera (2015) 233 Cal.App.4th 1085, 1096-
1101; see Harrison, supra, 48 Cal.3d at p. 329.)

13 This Court is currently considering the meaning of section
1170.18, subdivision (k)’s requirement that the former felony “shall be
considered a misdemeanor for all purposes” in three other pending cases:
People v. Guiomar, review granted Jan. 25, 2017, S238888; People v.
Valenzuela, review granted Mar. 30, 2016, S232900; and People v. Buycks,
review granted Jan. 20, 2016, S231765. '
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People v. Rivera, supra, 233 Cal.App.4th 1085 specifically
recognized that the language of Proposition 47 is “not significantly
different from the language in section 17(b).” (/d. at p. 1100.) Rivera
considered whether the “shall be a misdemeanor for all purposes” language
required that an appeal following sentence reduction be brought in the local
appellate division rather than the Court of Appeal. Finding no contrary
intent by the electorate, Rivera concluded that Proposition 47°s ‘broad
“misdemeanor for all purposes” provision, like the provision in section 17,
operates prospectively and does not reach back to retroactively negate the
original designation of a felony charge necessary for establishing the
court’s subsequent appellate jurisdiction. (/d. at pp. 1095-1096, 1100.)
Rivera’s analysis applies equally here.

Abpellant argues that the presumption of parallel interpretation is
inapplicable because sections 17 and 1170.18, subdivision (k) lack
analytical similarity. Appellant first attempts to distinguish section 1170.18
from section 17 on the basis that “section 17(b) recognizes incarceration in
state prison may not be appropriate for some defendants—not a class of
offenders—who commit wobbler offenses.” (OBM 34-35, citing People v.
Evans (2016) 6 Cal.App.5th 894, 904-905, review granted Feb. 22, 2017,
S239635.) He also claims that, unlike section 17, “[s]ection 1170.18 made
redesignation automatic upon a finding that an eligible defendant’s conduct
‘would have been a misdemeanor.”” (OBM 36.) Appellant’s claims fail
because both statutes apply to a class of offenses and offenders. Both
statutes have a component that requires an individualized determination by
the court in the exercise of its discretion for the purpose of reducing a
felony to a misdemeanor and a component that requires mandatory sentence
reduction.

Section 17 sentence reduction is available to the class of offenses that

the Legislature made punishable by either a prison term or county jail.
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(§ 17, subd. (b)(1).) Itis also available to the class of offenders convicted
of a wobbler and either immediately sentenced or placed on probation
without imposition of sentence and who successfully complete probation.
(§ 17 subd. (b)(3); Peoplé v. Tran (2015) 242 Cal.App.4th 877, 885-886).
For those defendants who meet the eligibility requirements, the court
exercises its discretion in light of traditional sentencing criteria, including
consideratioﬁ of the defendant’s criminal history and the need to protect

- society through continued incarceration of the defendant. (People v.
Superior Court (Alvarez) (1997) 14 Cal.4th 968, 978 & fn.5.) Section 17,
subdivision (c), however, categorically requires individuals who have been
discharged from the Division of Juvenile Justice to have their criminal
offenses prospectively redesignated as a “misdemeanor for all purposes,”
without the exercise of court discretion.

Section 1170.18 likewise identifies a designated list of offenses for
which sentence reduction is available (§ 1170.18, subd. (a) & (f)). It
demarcates the class of offenders who are not excluded from sentence
reduction, i.e., those without “super strikes” or subject to registration
pursuant to section 290 (§ 1170.18, subd. (i)). There is a class of offenders
for which resentencing is subject to the court’s discretion (§ 1170.18, subd.
(a) [offenders serving a felony sentence]), and a class for which
resentencing is mandatory (§ 1170.18, subd. (f) [offenders who have
completed their sentence]). For eligible defendants, who are currently
serving a felony sentence (§ 1170.18, subd. (a)), the court must conduct an
individualized determination of future dangerousness, which includes a
consideration of the defendant’s history and any evidence showing a risk to
public safety. (§ 1170.18, subd. (b) [explaining the court’s discretion and
identifying factors to guide the exercise of discretion].)

| While there are differences between sectibn 17 and section 1170.18

as to the breadth of the two categories and standards for exercising
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discretion, these differences are ones of degree, not of kind. More
importantly, the differences do not implicate the central function of each,
which is the same -- reduction of a felony to a “misdemeanor for all
purposes.” Given the equivalent purpose and structure of the “for all
purposes” language in section 17 and section 1170.18, the language should
be given the same effect in both: They operate prospectively, without
affecting legal determinations based on the earlier felony status. To hold
otherwise would call into question the jurisdiction of the Courts of Appeal
to hear cases, such as this one, brought by defendants pursuant to
Proposition 47, to challenge the effect of a sentence reduction. (See People
v. Rivera, supra, 233 Cal.App.4th at pp. 1099-1101.)

Appellant also claims that section 1170.18 is analytically distinct from
section 17 because section 1170.18, subdivision (k), alone, contains an
express exception to the “misdemeanor for all purposes” language to
preserve a firearms restriction for resentenced offenders. (OBM 16, 32-37.)
The flaw in this argument is that the firearm exception is designed to
address a consequence of the prospective effect of sentence reduction, and
offers no basis for viewing the “for all purposes” language as retroactively
nullifying the original proceedings or as affecting the application of the
DNA Act. The different statutory triggers for applying the firearms
restriction and the DNA expungement prohibition highlight this distinction.
(Cf. People v. Park (2013) 56 Cal.4th 782, 794 [explaining that section 17
reduction is prospective, and indicating that effect of reduction on other
statutes turns on whether those statutes focus on initial felony adjudication
or on the subsequent convicted status].)

The statutory prohibition on gun possession requires the individual to
have the current status of being “convicted of a felony” at the time of the
gun offense. (§ 29800.) Just as with section 17, the effect of a sentence

reduction under section 1170.18 is to prospectively eliminate an offender’s
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status as a convicted felon. (People v. Gilbreth (2007) 156 Cal.App.4th 53,
57-58.) Once that status is eliminated, the gun possession limitation is
lifted. Therefore, to keep the gun possession bar in effect going forward
after a Proposition 47 sentence reduction, voters had to enact an express
exception limiting the prospective ameliorative effect of reducing the
felony to a misdemeanor. The inclusion of the firearms exception in
section 1170.18 reflects the voters’ intent to apply the section 17 paradigm,
while imposing additional public-safety oriented restrictions on an offender
who will be resentenced to a misdemeanor prospectively.'*

In contrast to the prohibition on gun possession, the DNA Act ties the
preclusion of expungement to the initial finding of guilt of a qualifying
felonious offense, notwithstanding any other law that may subsequently

reduce that offense to a misdemeanor, such as section 17. As Coffey

14 The Legislature has enacted other exceptions to section 17 that
retain the consequences of a felony conviction after an individual is
otherwise resentenced to a “misdemeanor for all purposes.” These
exceptions are likewise put in place for public safety purposes when the
consequences of a criminal act are statutorily tied to the present status of
being a convicted felon. (See, e.g., § 1203.4, subd. (a)(2) [maintaining gun
restriction]; § 17, subd. (e) [prohibiting a court from relieving an offender
convicted of a § 290 qualifying sex offense of registration requirement
when the underlying offense is reduced from a felony to a misdemeanor];
§§ 667, subd. (d)(1), 1170.12, subd. (b)(1).

Moreover, contrary to appellant’s suggestion, such exceptions need
not be included in the text of the felony sentence reduction statute to be
effective, nor is the absence of a parallel and redundant exception in the
sentence reduction statute somehow fatal. Rather, such exceptions are
properly placed within the code provisions governing the limitation to be
maintained. (See, e.g., Bus. & Prof. Code, § 6102, subd. (b) [felony
reduced to a misdemeanor under § 17 properly treated as a current felony -
for purposes of suspension from practicing law]; see generally
Gebremicael, supra, 118 Cal.App.4th at pp. 1477, 1487, People v.
Camarillo (2000) 84 Cal.App.4th 1386, 1390 [noting that if the Legislature
wanted to list a Vehicle Code exception to § 17 “it could do so by
amending the language” of the Vehicle Code].)
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observed, the DNA Act’s sample collection and expungement program is
primarily focused on the finding of guilt for a qualifying offense regardless
of the subsequent disposition. (Coffey, supra, 129 Cal.App.4th at pp. 821-
822.) Therefore, while a prospective change to an offender’s status from
convicted felon to misdemeanant would impact the firearm possession ban,
thereby necessitating a specific exception, it would not impact the provision
-precluding DNA sample expungement. (See ibid.; Rusheen v. Drews,
supra, 99 Cal.App.4th at pp. 285-286.) If voters enacting Proposition 47
had wanted to excuse convicted felony offenders from the DNA sample
retention requirement, they would have had to override the provisions of
section 299, subdivision (f)."> The decision not to override section 299,
subdivision (f) reflects voter concern about public safety when resentencing
felonies to misdemeanors under section 1170.18. /
Accordingly, Proposition 47 understood in its most essential terms is
a determination that section 17-type relief is available in another
postconviction context to allow a trial court to redesignate a qualifying
felony conviction or adjudication as a misdemeanor. (Cf. § 1170.18, subd.
(o) [designating a reduction hearing as a “post-conviction release
proceeding” for Marsy’s Law]; C.B., supra, 2 Cal.App.5Sth atp. 1119
[noting section 17°s similarity to section 1170.18 in providing

“postconviction relief from punishment”].) In framing section 1170.18

15 Appellant’s argument (OBM 16-17, 33-39) that he no longer has a
past felony offense that qualifies his sample for inclusion in California’s
DNA database under section 299, subdivisions (a) and (b), evidences a
similar misunderstanding of the law. As the court in C.B. observed, “If a
felony conviction redesignated as a misdemeanor pursuant to section
1170.18 is treated as a felony up until the time of redesignation, similar to a
wobbler felony conviction under section 17, the defendant would continue
to have a past qualifying conviction even after the redesignation.” (C.B.,

supra, at p. 1124.)
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subdivision (k) using the language of section 17, voters necessarily
intended the phrase “misdemeanor for all purposes™ to be interpreted in the
same manner as section 17 with respect to the expungement provisions in
the DNA Act: (1) the sentence reduction and resentencing do not alter the
status of the original felony guilt determination so as to negate it entirely
from the time of charging, but only prospectively from the time of sentence
reduction; (2) the original félony determination maintains its character for
the separate administrative purpose of retaining an individual’s ,
identification record in the state’s DNA database; and (3) given section
299, subdivision (f)’s nonexhaustive list of postconviction circumstances
prohibiting expungement, the postconviction reduction of a felony under
section 1170.18, like a sentence reduction under section 17, does not entitle
an individual to DNA sample expungement.

2. DNA sample retention after sentence reduction
harmonizes Propositions 47 and 69 consistent with
their common public safety goals

DNA sample retention after the reduction of a felony to a
misdemeanor under section 1170.18 promotes harmony between the two
criminal justice reform initiatives by giving “force and effect to all of their
provisions,” consistent with voters’ intent. (See generally State Dept. of
Public Health v. rSuperior Court (2015) 60 Cal.4th 940, 940, 955
‘[discussing canons of interpretation]; see also McLaughlin v. g‘tate Board of
Education (1999) 75 Cal.App.4th 196, 221-222.) Sample retention is
consistent with the purpose of sections 296 and 299 to accurately identify
recidivist criminals, and the purpose of section 1170.18 to reduce
punishment and permit a felony to be a misdemeanor for all future
purposes. (See C.H., supra, 2 Cal.App.5th at pp. 1149-1150.)

Appellant’s contention notwithstanding (OBM 45-46, 53-55, 62), both

propositions are rooted in a concern for public safety, though they address
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it in different ways. Proposition 69 focuses on making communities safer
by the prompt identification of recidivist offenders through DNA matching.
(See Prop. 69 Findings, supra, § I, subd. (f) [recognizing “a compelling
state interest in the accurate identification of criminal offenders™].)
Proposition 69 specifically recognizes collection of DNA identification
samples as an “administrative requirement” equivalent to fingerprinting.
(§ 295, subd. (d) [“Like the collection of fingerprints, the collection of
DNA samples, pursuant to this chapter is an administrative requirement to
assist in the accurate identification of criminal offenders™].) Because DNA
collection and retention are part of the routine administrative processing of
an offender who has come under the jurisdiction of the criminal justice
system, it is “not a punishment,” and is not considered a “sentencing
choice.” (People v. McCray (2006) 144 Cal.App.4th 258, 263-264; Good
v. Superior Court, supra, 158 Cal.App.4th at p. 1508 [use of DNA in the
criminal justice system is “not punitive . . . but is confined to a simple
administrative identifying procedure akin to fingerprinting”].)

The state’s interest in identification of offenders goes beyond the list
of crimes requiring DNA sample collection set forth in Proposition 69.
(People v. Robinson, supra, 47 Cal.4th at pp. 1122, 1141 [“it cannot be
disputed that DNA analysis is as close to an infallible measure of identity
as science can presently obtain,” and that the state’s “compelling” interest
in identifying criminal offenders is not confined to the statutory list]; see
§ 297, subd. (f) [limitation on crimes requiring collection is “for the
purpose of facilitating the administration of the chapter by the [DOJ] and
shall not be considered cause for dismissing an investigation or prosecution
or reversing a verdict or disposition™].)

Consistent with voter recognition that the majority of violent crime is
committed by persons previously convicted of nonviolent offenses,

Proposition 69 expanded the state’s DNA database to include collection and
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retention of samples from persons convicted of nonviolent felony offenses.
(Prop. 69 Findings, supra, § I, subd. (d)(2).) Thus, Proposition 69
mandated retention of DNA database samples from adults and juveniles -
convicted or adjudicated of qualifying felony and misdemeanor offenses
“notwithstanding any other provision of law” and “regardless of sentence
imposed” or “disposition rendered.” (§ 296, subds. (b) & (f); People v.
Travis, supra, 139 Cal.App.4th at pp. 1271, 1278-1279.)
Proposition 47 promotes public safety through programs aimed at
| crime prevention and education, paid for with funds saved by reclassifying
- felony drug and theft crimes as misdemeanors, and reducing incarceration
costs. Although Proposition 47, unlike Proposition 69, is a statute that
regulates punishment for certain offenses, it does not “reflect a policy
determination” that “persons convicted of less serious offenses ... need not
have their DNA sample included in the data bank.” (See C.B., supra, 2
Cal.App.5th at pp. 1137-1138 (dis. opn. of Pollack, J.)); see also OBM 53-
55.) To the contrary, voters were informed that resentencing under
Proposition 47 is qualified and “[r]equire[s] a thorough review of criminal
history and risk assessment of any individuals to ensure that they do not
pose a risk to public safety.” (Prop. 47 Ballot Pamp., supra, § 3, at p. 70.)
Ih addition, Proposition 47 excludes offenders with past convictions for
violent crimes from obtaining postconviction sentencing relief. It
establishes a one-year parole period for eligible offenders who are still
serving their sentences, and prohibits all persons who are resentenced from
owning or possessing a gun. (§ 1170.18.)

In enacting Proposition 47, voters balanced public safety concerns
with fiscal considerations and concluded that money spent on incarceration
for certain crimes formerly classified as felonies is better disbursed to
prevention and education programs to stem future recidivism. In this way,

Proposition 47 augments, but does not supplant or override DNA
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identification systems that likewise represent a cost-effective, nonpunitive
means of keeping neighborhoods safe from crime. (See Doleac, The Effects
of DNA Databases on Crime (2017) 9 American Economics Journal:
Applied Economics 165-201 <https://doi.rog/10.1257/app.20150043>
(visited April 14, 2017) [documenting DNA databaées as a cost-effective
way to improve public safety by deterring crime].)

Proposition 47’s sentencing reform did not encompass any change to
Proposition 69°s DNA sample retention provisions, which are not a form of
punishment. These initiatives walk separate paths to common goals of
cost-effective means of enhancing public safety. The Court of Appeal
properly reconciled any arguable tension between Propositions 47 and 69
by harmonizing the initiatives’ common goal of enhancing public safety.

D. Proposition 69 Is a Specific Act Prohibiting DNA
Sample Expungement “Notwithstanding Any Other
Law,” Which Controls Over Proposition 47’s General
Resentencing Provisions

Even if Proposition 47 could not be harmonized with Proposition 69,
established principles of statutory interpretation make clear that
section 299, as a specific statute expressly defining DNA expungement
eligibility, controls over a general resentencing statute like Proposition 47,
even though Proposition 47 was passed after Proposition 69. (State Dept.
of Public Health v. Superior Court, supra, 60 Cal. 4th at pp. 960-961
[discussing canons of statutory interpretation and explaining that “the rule
that specific provisions take precedence over more general ones trumps the
rule that later-enacted statutes have precedence” and that “the special act
will be considered as an exception to the general statute whether it was
passed before or after such general enactment™].)

Section 299, subdivision (f) specifically prohibits DNA sample
expungement “notwithstanding” any other provision of law. It did so

before AB 1492 incorporated, for purposes of clarification, section 1170.18
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into the DNA Act’s nonexhaustive list of postconviction resentencing
statutes that do not affect the retention of identification records. “The word
‘notwithstanding’ is defined as ‘[i]n spite of.” [Citation]. ‘When the
Legislature intends for a statute to prevail over all contrary law, it typically
signals this intent by using phrases like “notwithstanding any other law” or
“notwithstanding other provisions of law.” [Citations.]”” (Inre G.Y. |
(2015) 234 Cal.App.4th 1196, 1201 [interpreting Proposition 21°s
amendment to statute, and finding phrase “notwithstanding any other
provision of law” plainly prohibits court from sealing records]‘.) That
section 299, subdivision (f) uses the term “notwithstanding “ any other
provision of law evidences a legislative intent to construe the statute
broadly and account for later additions to the law, such as Proposition 47.
(Niv. Slocum (2011) 196 Cal.App.4th 1636, 1647 [noting that
“notwithstanding any other provision of law” expresses a legislative intent
to have the specific statute control despite other law which might otherwise
govern].)

In contrast, section 1170.18, subdivisibn (k) is a general resentencing
statute. It does not employ the phrase “notwithstanding any other provision
of law.” It simply states: “Any felony conviction that is recalled and
resentenced under subdivision (b) or designated as a misdemeanor under
subdivision (g) shall be considered a misdemeanor for all purposes, except
[for certain gun-related matters].” A

Appellant’s argument that voters intended Proposition‘ 47 to abrogate
Proposition 69°s specific language when they did not include specific
authorization for DNA sample expungement in section 1170.18 (OBM 26,
31-32), relies upon the weakest kind of interpretive inference: one drawn
from legislative silence. (People v. Morales, supra, 63 Cal.4th at p. 406; cf.
People v. Daniels (1969) 71 Cal.2d 1119, 1127 fn. 4.) This inverts basic

principles of statutory interpretation. Voters tasked with knowing the law
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would have understood that the DNA Act authorizes the retention of
samples from misdemeanants who were previously convicted of qualifying
felony offenses. They would have understood that section 299, subdivision
() focuses on the prior finding of guilt as the basis for sample retention.
They would have been aware that DNA database samples are broadly
retained “notwithstanding any other provision of law” permitting or
requiring a postconviction sentence reduction.

In light of the ballot statements and arguments, voters would
reasonably assume that: (1) Proposition 47, which permits trial courts to
reduce sentences under certain circumstances, does not intersect with
Proposition 69, which applies “regardless of sentence imposed” or
“disposition rendered”; (2) Proposition 47°s goal of cost savings from
punishing fewer felons with incarceration, does not implicate, let alone
require modification of, a statutory scheme such as Proposition 69 that does
not impose punishment for crimes; and (3) Section 299, subdivisions (b)
and (f) clearly define the category of offenders who can have DNA samples
expunged (overwhelmingly, only the exonerated), and section 299 would
remain unchanged in light of Proposition 47’s silence on that discrete
subject.

A court should “decline to read the more general language in section
1170.18 that an offense reclassified as a misdemeanor must be treated as a
misdemeanor ‘for all purposes’ as a legislative grant of authority to a judge
to disregard the restrictions placed upon his or her authority by section 299,

subdivision (f).” (C.B., supra, 2 Cal.App.5th at p. 1124.)
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II. THE LEGISLATURE’S CLARIFICATION OF EXISTING LAW IN
AB 1492 PRECLUDES EXPUNGEMENT OF AN OFFENDER’S
DNA DATABASE SAMPLE FOLLOWING THE REDUCTION OF A
FELONY CONVICTION TO A MISDEMEANOR UNDER
PROPOSITION 47

Two months after Alejandro N., the Legislature passed AB 1492,
confirming the statutory authority to retain DNA samples following a grant
of postconviction relief under Proposition 47, just as with other
postconviction relief provisions. Specifically, the Legislature added section
1170.18 to the nonexhaustive list of resentencing provisions in section 299,
subdivision (f) that do not permit sample expungement from the state’s
DNA database.

AB 1492 is a clarification of existing law rather than a change to the
DNA Act’s expungement provisions. (In re J.C., supra, 246 Cal.App.4th at
pp. 1474-1475.) As J.C. notes, the court in Coffey concluded, over a
decade earlier, that the enactment of section 299, subdivision (f) was itself a
clarification of existing law. (/bid.; Coffey, supra, 129 Cal.App.4th at p.
822.) Coffey explained that, even before the enactment of Proposition 69,
the then-existing DNA collection statute focused on the finding of guilt
“prior to sentencing,” and “regardless of sentence imposed or disposition
rendered” as the trigger for DNA sample collection and retention. (Coffey,
supra, at p. 821 [italics omitted].) The enactment of section 299,
subdivision (f), which provided for sample retention based on the finding of
guilt for a qualifying offense notwithstanding a later sentence‘reduction
under section 17, was fully consonant with the operation of the then-
existing collection system and thus, properly viewed as a reiteration of
existing law. (/d. at p. 822.)

J.C. similarly observed that AB 1492’s inclusion of section 1170.18
in the nonexhaustive list of postconviction resentencing statutes that do not

authorize DNA sample expungement aligned with the approach recognized
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in Coffey. (J.C., supra, at pp. 1474-1475; see generally Carter v.
California Dept. of Veterans Affairs (2006) 38 Cal.4th 914, 923-927
[reviewing statutory language and intent to include amendment was a
clarification of existing law]; Satyadi v. West Contra Costa Healthcare
District (2014) 232 Cal.App.4th 1022, 1029 [to answer question of whether
an amendment clarifies or changes the law “we must ascertain the state of
California law prior to the Legislature’s recent amendments”]; Borden v.
Division of Medical Quality (1994) 30 Cal.App.4th 874, 882.)

In addition, the enactment followed promptly on the heels of the
Alejandro N. decision. (See Western Security Bank v. Superior Court
(1997) 15 Cal.4th 232, 243-244, 252 [noting a prompt legislative response
tb a novel judicial interpretation is a circumstance in favor of finding
clarification]; Carter, supra, 38 Cal.4th at p. 930.) Notably, unlike other
portions of AB 1492, which remain contingent upon the outcome of Buza,
supra, the Legislature provided that the amendment to section 299,
subdivision (f) would take effect on January 1, 2016. (See AB 1492, §§ 4
&5)

That AB 1492 does not explicitly refer to Alejandro N. by name does
not alter the analysis. (See Negrette v. California State Lottery Com.
(1994) 21 Cal.App.4th 1739, 1744; Borden v. Division of Medical Quality,
supra, 30 Cal.App.4th at pp. 874, 882.) The Legislature is “deemed to be
aware of statutes and judicial decisions already in existence, and to have
enacted or amended a statute in light thereof.” (People v. Harrison, supra,
48 Cal.3d at p. 329; People v. Yartz (2005) 37 Cal.4th 529, 538.) The
amendment to section 299, subdivision (f) removes any possible ambiguity
about DNA sample expungement relative to section 1170.18.

As a clarification, AB 1492’s inclusion of section 1170.18 in section
299, subdivision (f) controls this case, even though appellant requested

sample expungement prior to this legislative amendment. “An amendment
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which in effect construes and clarifies a prior statute must be accepted as
the legislative declaration of the meaning of the original act, where thé
amendment was adopted soon after the controversy arose concerning the
proper interpretation of the statute.” (Western Security Bank, supra, 15
Cal.4th at p. 243, internal quotation marks and citation omitted; Carter,
supra, 38 Cal.4th at pp. 922, 929-930; see also City of Redlands v. Sorensen
(1985) 176 Cal.App.3d 202, 211.) An intervening legislative clarification
of a statute therefore applies to correct an already issued judicial
determination inconsistent with the clarified law. (See Carter, supra, 38
Cal.4th at pp. 929-930; Satyadi, supra, 232 Cal.App.4th at p. 1032-1034;
Bowen v. Bd. of Retirement (1986) 42 Cal.3d 572, 575-576.)

The clarification in AB 1492 is consistent with existing law and the
intent of Proposition 69 for law enforcement to retain forensic identification
samples following an individual’s conviction—much like fingerprint
records are retained from the same individual regardless of the sentence
imposed or disposition rendered. (Accord, Loder v. Municipal Court,
supra, 17 Cal.3d 859, 864-865; People v. McInnis (1972) 6 Cal.3d 821,
825-826.)

Significantly, the legislative clarification provides exactly what the
Alejandro N. court believed was lacking—an express statutory articulation
“reflecting a Legislative or voter determination that a DNA sample should
be retained for an offender whose offense has been designated a
misdemeanor under Proposition 47.” (Alejandro N., supra, 238
Cal.App.4th at-pp. 1229-1230.) Recognition that AB 1492 is a clarification
of existing law resolves the claim raised by appellant and the concerns

identified in Alejandro N.
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III. AB 1492 ADDRESSES RETENTION OF DNA IDENTIFICATION
INFORMATION IN PROPOSITION 69 AND IS NOT AN
UNCONSTITUTIONAL AMENDMENT OF PROPOSITION 47

The Legislature did not unconstitutionally impair or alter
Proposition 47 when it clarified Proposition 69 in AB 1492. Appellant
nonetheless claims that “[i]f AB 1492 is interpreted to prohibit DNA
expungement after successful redesignation [of a felony to a misdemeanor],
it is an unconstitutional amendment to Proposition 47.” (OBM 58.) AB
1492 does not violate the California Constitution. As explained above, AB
1492 clarifies existing law related to prohibitions on DNA sample
expungement in section 299, subdivision (f), a part of Proposition 69.

An amendment is “a legislative act designed to change an existing |
initiative statute by adding or taking from it some particular provision,
[Citation.] But this does not mean that any legislation that concerns the
same subject matter as an initiative, or even augments an initiative’s
provisions, is necessarily an amendment for these purposes. The
Legislature remains free to address a related but distinct area . .. . Or a matter
that an initiative measure does not specifically authorize or prohibit.”
(People v. Superior Court (Pearson) (2010) 48 Cal.4th 564, 571, quotation
marks omitted.) Thus, when evaluating legislative actions challenged as
invalid amendments to initiatives, courts look carefully at what voters did
and did not specifically consider in passing the initiative. (See, e.g., Knight
v. Superior Court (2005) 128 Cal.App.4th 14, 22-28 [rejecting challenge
that statute addressing rights of domestic partners was an unlawful
amendment to an initiative defining marriage]; see also Pearson, supra, 48
Cal.4th at pp. 572-573 [recognizing distinction in statutory purpose
between initiative and subsequent law]; People v. Cooper (2002) 27 Cal.4th

38, 44 [legislative limitation on presentence conduct credits did not amend
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1978 Briggs Initiative].) An examination of both enactments shows AB
1492 did not amend Proposition 47.

Proposition 47 addresses reduction in punishment for specified crimes
and cost savings related to sentence reduction, while emphasizing public
safety goals. Nowhere in Proposition 47 or in the accompanying ballot
materials is the subject of DNA sample expungement mentioned, much less
“specifically authorize[d].” (See Pearson, supra, 48 Cal.4th atp. 571; see
also Gov. Code, § 88002 [requiring, in part, that “[t]he text of the [ballot]
measure shall contain the provisions of the proposed measure and the
existing provisions of law repealed or revised by the measure”].) AB
1492’s clarification of DNA expungement provisions in section 299,
subdivision (f) validly: focuses on the separate and distinct subject of
retaining DNA identification information properly collected pursuant to
Proposition 69—a matter the Legislature was “free to address.” (Pearson,
supra, at p. 571.)

Appellant’s argument to the contrary rests on the assertion that
Prdposition 47 regulates the subject of DNA expungement. That assertion
is incorrect, and thus his claim is unavailing. (See Argument I, ante.)!®
Appellant’s promotion of Proposition 47°s resentencing provisions as an

omnibus tool for erasing criminal identification records extends well

16 Appellant’s claims regarding the scope and purpose of Proposition
47 are inherently contradictory. In arguing AB 1492 is an unconstitutional
amendment, he is apparently asserting that Propositions 69 and 47 cover the
same subject, such that “[a]dding an exception for DNA retention to the
misdemeanor treatment of redesignated offenses is an amendment to
Proposition 47, even if it is accomplished by amending section 299,
subdivision (f).” (OBM 59.) Yet, when arguing earlier that section 299,
subdivision (f) is not a specific statute that controls over the more general
Proposition 47, appellant claimed Propositions 69 and 47 “do not cover the
same subject matter.” (OBM 50.) These contradictory positions highlight
the weakness of both arguments.
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beyond the language of the proposition and disregards its public safety
goals.

Appellant’s argument also assumes Proposition 47 silently changed
the operation of section 299. As explained above, section 299,
subdivision (b) authorizes forensic identification sample expungement only
when a conviction or disposition is “reversed and the case dismissed,”
when a person is “factually innocent,” or when a person has been |
“acquitted,” and there exists no other legal basis for sample reteﬁtion.
None of those situations applies to an offender such as appellant who
remains adjudicated of a crime. (See Coffey, supra, 129 Cal.App.4th at pp.
823-824 [recognizing section 299 does not permit DNA sample
expungement “merely because” a felony charge is reduced to a
misdemeanor and that “the DNA Database Act permits expungement only
on limited grounds”]; cf. People v. Baylor (2002) 97 Cal.App.4th 504 [no
right to return of DNA profile where specimen was lawfully collected].)

Consequently, appellant’s argument cannot prevail unless Proposition
47 amended Proposition 69 in the first place without mentioning it— |
although all legal presumptions are otherwise. (See People v. Morales,
supra, 63 Cal.4th at p. 406 [observing in the context of Proposition 47°s
new parole requirement, “no reason appears to assume the voters believed
the proposition would include what it did not state”]; Western Oil and Gas
Assn. v. Monterey Bay Unified Air Pollution Control Dist. (1989) 49 Cal.3d
408, 419-420 [implied repeal requires undebatable evidence of intent to
supersede].) Nor can his argument prevail unless Proposition 69°s DNA
expungement criteria are essentially rewritten to conform to Proposition 47,
even though a “court may not add to the statlite or rewrite it to conform to
an assumed intent that is not apparent in its language.” (Lesher
Communications, Inc. v. City of Walnut Creek (1990) 52 Cal.3d 531, 540,
543; see also Hampton v. County of San Diego (2015) 62 Cal.4th 340, 350.)
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If voters had iritended Proposition 47 to extend to DNA sample
expungement, they “easily and effectively could have accomplished that
goal” by using specific language stating that intention. (See Knight, supra,
128 Cal.App.4th at p. 24.) It is hard to imaginé voters upending
Proposition 69 and deciding such significant legal and public policy
matters, all without any mention or analysis in the ballot materials. (See In
re Christian S. (1994) 7 Cal.4th 768, 782.)

Lastly, even if AB 1492 amounted to a change of Proposition 47, it
was a permissible change. A statute “enacted by voter initiative may be
changed only with the approval of the electorate unless the initiative
measure itself permits amendment or repeal without voter approval.”
(People v. Cooper, supra, 27 Cal.4th at p. 44, citing Cal. Const. art I, § 10,
subd. (c).) Proposition 47 expressly allows for amendment, provided the
amendment is “consistent with and further[s] the intent of the Act,” and is
passed by a two-thirds vote of each house of the Legislature. (Prop. 47
Ballot Pamp., supra, § 15.) Here, AB 1492 passed nearly unanimously in
both houses and is consistent with Proposition 47’s intent to protect the
public, keep neighborhoods safe, and save money. Proposition 47 was
concerned with the costs of incarceration and was directed at reducing
punishment. The postconviction remedy set out in section 1170.18 did not
purport to preclude any further collateral effects stemming from the initial
finding of guilt. Adding a provision that clarifies the existing requirement
to retain a validly collected DNA sample for identification purposes—a
requirement that is not additional punishment and is consistent‘ with the cost |
saving goals of the initiative—is fully consonant with the purpose and
intent of Proposition 47. (J.C., supra, 246 Cal.App.4th at p. 1482 [“Yet
even if we treated Bill No. 1492 as an amendment, rather than a
clarification, of Proposition 47, it would satisfy the proposition’s

requirement that’any amendment be consistent with and further its intent™].)
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IV. RETENTION OF DNA SAMPLES FROM INDIVIDUALS WHO
HAVE BEEN RESENTENCED TO MISDEMEANOR CRIMES
UNDER PROPOSITION 47 DOES NOT VIOLATE EQUAL
PROTECTION GUARANTEES

Retention of appellant’s DNA sample is consistent with the equal
protection clauses of the state and federal Constitutions. Appellant’s claim
otherwise is unavailing. (See OBM 17, 62-65.) Former felony offenders
who receive postconviction relief under section 1170.18 are not similarly
situated to current misdemeanants, and rational reasons justify differential |
freatment.

The Fourteenth Amendment of the United States Constitution and

.Article I, section 7, of the California Constitution entitle all persons to
equal protection under the laws. A person challenging a statute on equal
protection grounds must first show that the state has adopted a
classification that affects two or more similarly situated groups, for
purposes of the law challenged, in an unequal manner. (People v. Morales,
supra, 63 Cal.4th at p. 408.) If that showing is made, a court must then
determine which level of judicial scrutiny applies. (People v. Hofsheier
(2006) 37 Cal.4th 1185, 1201, disapproved on another ground in Johnson,
supra, 60 Cal.4th at p. 888.) In an ordinary equal protection case, such as
this one, that does not involve a suspect classification or the alleged
infringement of a fundamental interest, the challenged classification is
upheld unless it bears no rational relationship to a legitimate state purpose.
(See id. at p. 1200.) In other words, the statutory classification should be
upheld if there is any reasonably conceivable state of facts that could
provide a rational basis for the classification. (/d. at pp. 1200-1202;
Johnson, supra, 60 Cal.4th at p. 881; see also Connerly v. State Personnel
Bd. (2001) 92 Cal.App.4th 16, 32 [legislati{/e classifications of “who will
and who will not come within the operation of a particular law” entitled to

judicial deference].)
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This Court has already explained that former felony offenders who
receive the benefit of resentencing under section 1170.18 are not similarly
situated with current misdemeanor offenders'—“[t]he two situations are
different.” (People v. Morales, supra, 63 Cal.4th at p. 408.) “Persons
resentenced under Proposition 47 were serving a proper sentence for a
crime society had deemed a felony (or a wobbler) when they committed it.
Proposition 47 did not have to change that sentence at all. Sentencing
changes ameliorating punishment need not be given retroactive effect.” (Id.
at pp. 408-409; People v. Floyd, supra, 31 Cal.4th at p. 191 [“[T]he 14th
Amendment does not forbid statutes and statutory changes to have a
beginning, and thus to discriminate between the rights of an earlier and
later time”].) Accordingly, appellant cannot meet the first requirement for a
successful equal protection claim.

Appellant’s claim also fails because several rational reasons support
the legislative decision to retain the DNA identification records of
convicted felony offenders who committed qualifying criminal offenses
prior to Proposition 47. Public safety and the prevention of recidivism are
all rational bases for retaining DNA samples collected from such offenders.
(See Johnson, supra, 60 Cal.4th at pp. 674-680.) Retaining accurate
records of convicted offender identification is an important component of
Proposition 69 and the protection of public safety. (See People v. King,
supra, 82 Cal.App.4th at pp. 1374-1376.) DOJ studies reflect the majority
of identification hits to rape, robbery, and murder offenses do not come
from DNA samples collected at arrest for those crimes, but from samples
taken at booking for low-level crimes, such as drug, fraud, an!i property
crimes—the same type of crimes covered by Proposition 47. (See Cal.
DOJ, DNA Database Hits to Murder, Rape, and Robbery: Two Studies of
the Correlations Between Crime of Arrest and DNA Database Hits to
Murder, Rape, Robbery Offenses] <https://oag.ca.gov/bfs/prop69> (visited
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March 29, 2017); accord, Prop. 69 Findings, supra, § I, subd. (d)(2)
[noting “the majority of violent criminals have nonviolent criminal prior
convictions’].)

The Legislature has ensured that those resentenced to misdemeanor
crimes under Proposition 47 do not qualify for DNA sample expungement.
That is consistent with Proposition 69°s mandate for accurate identification
of criminal offenders and with other provisions of law addressing retention
of criminal identification records. (See, e.g., § 299, subd. (f); § 851.8
[sealing and destruction of arrest records after a determination of factual
innocence not sentence reduction]; Loder v. Municipal Court, supra, 17
Cal.3d at pp. 864-865.) Given these rational reasons for retaining DNA
identification samples from prior felony offenders, appellant’s equal

protection claim fails.
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CONCLUSION

The judgment of the Court of Appeal should be affirmed.
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