In the Suprenme Court of the State of California
FILED WITH PERMISSION

JESSICA MILLAN PATTERSON,

CALIFORNIA REPUBLICAN PARTY,,

Petitioners,

V.

ALEX PADILLA, CALIFORNIA
SECRETARY OF STATE,

Respondent.

RESPONDENT CALIFORNIA SECRETARY OF STATE ALEX
PADILLA’S RESPONSE TO ORDER TO SHOW CAUSE

XAVIER BECERRA
Attorney General of California
THOMAS S. PATTERSON
Senior Assistant Attorney General
ANTHONY HAKL
Supervising Deputy Attorney General
*Jay C. RUSSELL
Deputy Attorney General
State Bar No. 122626
CHAD A. STEGEMAN
Deputy Attorney General
State Bar No. 225745
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 510-3617
Fax: (415) 703-5843
Email: Jay.Russell@doj.ca.gov

Attorneys for Respondent California

Secretary of State Alex Padilla

Case No. $257302UPREME COI




TABLE OF CONTENTS

Page
IR REHDEREEHIING ocomsmemesmmronmsmmsensomai s s s i 10
SUMMARY OF ARQUMENT .iusnvoeiinsiionmsiimnmsissssmimis 11
HISTORICAL BACKGROUND . ciainssmismsmissi s imessrimmans 12
I.  Early Constitutional Provisions for Primary Elections........ 12
II.  Legislation Leading up to Senate Constitutional
AMENAMIBDL 3 ciininenenssimsssmmrsssmmerismnssnsssasimiintssnimmsnrpmsms 14
A. Senate Bill 586 (1967). c..coovveeeiiiieeeee e, 14
B. Senate Bills (SB) 145 (1968), SB 3 (1969), SB
3 (1971),SB 278 (1971), and SB 279 (1971)........... 15
34 Initial Senate Constitutional Amendment — SCA
C R @8t ) N, 16
D.  The California Constitution Revision
Commission’s 1970 Report. .....c.cccoveeiiiivieiiniinennnn, 16
III.  Senate Constitutional Amendment 3 (1971) (1971 1st
Reg. Sess., Res. Ch. 274, P. 4868)........ccccoevveeeeecricinn, 17
IV.  Senate Constitutional Amendment 32 (1972)......ccccceeenee. 18
V.  Guidelines And Criteria Employed By The Secretary
To Identify Recognized Candidates..............c.ccoevvvnnrcuvrnnnnee. 19
- ARGUNIENT suisunineimsnssncononsnisusssssn s i s i s minassss 23
i Article 11, Section 5(C) Does Not Delegate To The
Secretary Sole, Exclusive Authority To Identify
Recognized Presidential Candidates. ...........ccccoooveevirvnneanenn. 23
A.  The Legislature Retained Its Constitutional
Power To Regulate Primary Elections...................... 23
B. Proposition 4 Is Not An Unambiguous Transfer
Of Constitutional POwWer: . suwismvasssasvoassmsn 25
c. The Arguments by Ballot Measure Opponerits
in the 1972 Voter Information Pamphlets Were
WIONE. vttt 27
II.  Article I, Section 5(C) Is Not A Self-Implementing
Constitutional Provision...........coccevvvevviiiviiiniiecininin e, 28



TABLE OF CONTENTS

(continued)
Page
A. The Secretary Exercises A Measure Of
Discretion In Implementing Article Ii, Section
B e A P B NS OGS 28
B. Because It Is Not Self-Implementing, Section
5(C) Anticipates Additional Legislation................... 30
KON LIB IO oo o nsowsamsodsitnsics s oot i s s e A SO S G T 33
DECLARATION OF JAY C. RUSSELL i 34



TABLE OF AUTHORITIES

Page

CASES
Bergevinv. Curtz

(1899) 127 Cal. 86 ..o s 31
Chesney v. Byram

(19400} 15 Cal 2d A00 cuuusvmmoisswnssnmmnimvisriv v @ ivis e vm s 31
Christian Nationalist Party v. Jordan

(1957) 49 Cal.2d 448 ...t s 12
Communist Party v. Peek

{1942) 20 Call 2l 536 wuivniscisvionpvivsssisiosivnsvsmsi i o 12
Cranford v. Jordan

(1936) 7 Cal.2d 465 ..o e, 29,30
DeBartolo Corp. v. Fla. Gulf Coast Trades Council

(1988) 485 U8, 568 cvuvimmvmmusiosesunsisveanmynisiosssomssn vt i s 28
Excelsior College v. Cal. Bd. of Registered Nursing

(2006) 136 Cal.App.4th 1218 ..o 29
Ferdig v. State Personnel Board

{1969 T1 108128 DO wuszessuosnmsnsmsnnos st s o sian s 28
Fitts v. Superior Court

(1836) & Ul 23 . oo syt atsitiosteiiisimitbotastisif Smnsss 25
Floodv. Riggs :

(1978) 80 Cal App.38 138 .uvnmnnmmsmumanmismsimssissms 19, 31
LaRouche v. Eu

Super. Ct. Sacramento County, 1992, No. 369837 .......cccceivviiiiinennn, 21
Legislature v. Eu

(19915 54 Ual. 3l B92 .. st s m i s R i 28
Libertarian Party v. Eu

(19800 28 Cal.3d I35 covmimsenmommmesn b e 25



TABLE OF AUTHORITIES

(continued)
Page

Lubin v. Panish (1974)

TS XER, TUB i resameisstinermr s io s s 25
Methodist Hosp. of Sacramento v. Saylor

F1971) 3 CQHL.38 085 ssiasmmivmsusiimsm s s ek sissavisess 26
Mooney v. Garcia

(2012) 207 Cal.App.4th 229......coiverisrrneesvecsrsniossssesssnsssnsssesssssassessessssnass 29
People v. Picklesimer

(20109 48 Taldth I0 s S 29
Riverside Sheriff’s Assn. v. County of Riverside

(2003) 106 Cal.App.4th 1285 ... e 29
Rixford v. Jordan

(19311 218 Cal. $47 wicnponmssvensassmaumimmmeissssonypsse 29, 30
Roman Catholic Bishop of San Jose v. Bowen (2013)

219 CalLAPPAth 484 . ... 28
Schostag v. Cator

{1907 ST a] B0 s csanprmnmenimmsssmessm s R 12
Socialist Party v. Uhl

FEBGGT NS Cal, TTR m i nsminsiiiss i i e 1Z: 13
Storer v. Brown

(1973YA15 LL8. T2 icumunvonuusimsmsismamsmimmessssssisssm s 25
Taylor v. Madigan (1975)

330l ApD Sd 943 051, imivisih et e R 31
Western Assn., etc., R.R. v Railroad Com. ,

(1916) 173 Cal, BO2 unpmisassmumumsmmmussersssmmissoissmmssisin 30



TABLE OF AUTHORITIES

(continued)
Page
STATUTES
Elections Code
§ 00001 oo e 25,32
§6000.2 ..ot ene e naan 23
L passim
8 BOF ] icsonivaimumsnsicsnrionsesnssis s e e s i S SRS 14
QB3 1T ottt ene e 21
B 1 R R - = S-S P i 18, 19, 31
L 18, 19, 20, 31
B BT 0 cvvssvsssnomsmisesossssiniossssiieimsnss e i wass G o A S TSR 18, 19, 31
§ 0851 o et 18,31
B0 st i e A A AR B A e S 08 32
g 32
Government Code
§ 12159 oot e eb e bbb na bt b s era e an 29
Oregon Revised Statutes
R T — 14
§ 249078, subd. {1 WA)iuumemmmssss suamsans cumspossssmmssrsaomsbidivus sapsamemsssss s 15
CONSTITUTIONAL PROVISIONS
California Constitution (1849)
ATHEIE TV, B Vocissiunmmimomvesunnintais e iorssmianioiss s iiia mymmas i sisss s 12
ALCIE Vi B 1D smommmimmrsssssisis o s e S g e nsass s 12
California Constitution (1900)
Article I, § 2 12 sawiniin T A S R A 12, 13,16



TABLE OF AUTHORITIES

(continued)
Page

California Constitution

Fourteenth Amendment.........oo.ooiiiiiiieiiiiiiie e e e see e cneeas 19

Bitlcle H s s i s R e e 11, 13, 18, 19

By I A T —— 12, 16

ATHCIS T, B8 cnsnsvmmmmanamsusmssnis sy s s o ues s ity 19

ArtiCIE TI, § 5 oot e 31

Article H, § M) s s s sas s passim

AN0Ie T, § T siscisssiyumimssivamiissonimsers oo sivsissss i sinsis cosmis e s 16

BIEIBIE Y, B0 cnvmaotmpossis e s R RS S55 18
California Constitution (Nov. 3, 1908)

ATHCIETE. 82 LB it ns i ahsae 13,17, 24
OTHER AUTHORITIES
62 Opinion of the California Attorny General, pp. 386, 389

T 11 ) e I C o= W - 31
Assembly Committee on Constitutional Amendments, Staff

Analysis of Senate Constitutional Amendment 3 (Alquist) ............ 16, 35
Assembly Committee on Constitutional Amendments, Staff

Analysis of Senate Constitutional Amendment 3 (Alquist),

Nov. B, 1971 s e e R R 15, 16, 18
Assembly Committee on Elections and Reapportionment

Analysis, October 1971 ..o 17,18
California Constitution Revision Committee, Proposed

Revision, Part 2 (1970} s consanainmanponmsssiis i 16
Federal Elections Campaipn Acl sz s 20, 21
Final Calendar of Legislative Business (1970), p. 362 ,......cccccevvevvnnnn. 16, 35
Governor Ronald Reagan, Letter to Members of the Senate

AU, 2. TOOB ssmvscmvninimsmsnis s mas o s A saAs T Ssis T 15,34

PR S0, (TR ottt s s S SN S P R 15, 35

Sept.d, 1969, 1k 2 vttt imisest st siss 15, 34



TABLE OF AUTHORITIES

(continued)
Page

Mechem, Constitutional Limitations on Primary Election

Legislation (1905)

3:-Mich, L. Revw: 300, 35-308 i i i e s ssrn 12
Proposition

G ettt ae ettt e ee e e e e e aeeanan passim

P et A e e s e st 18,19, 27, 28

Secretary of State Information Sheet of Qualifications and
Requirements
February 5, 2008 Primary Election
<https://www.sos.ca.gov/elections/prior-
elections/statewide-election-results/presidential-primary-
election-february-5-2008/qualifications-running-office/>
[as Of Sept. 4, 20197 ....cviiiiiiiieere et 22
June 5, 2012 Primary Election
<https://www.sos.ca.gov/elections/prior-
elections/statewide-election-results/presidential-primary-
election-june-5-2012/qualifications-running-office/> [as
gl Sl &, TV Guimmnnasssbimniimtuatiss i ws 22
June 7, 2016 Presidential Primary Election
<https://www.sos.ca.gov/elections/prior-
elections/statewide-election-results/presidential-primary-
election-june-7-2016/qualifications-running-office/> [as
ST Sept. 472019 st s R 22
March 2, 2004 Primary Election
<https://www.sos.ca.gov/elections/prior-
elections/statewide-election-results/presidential-primary-
election-march-2-2004/qualifications-running-office/> [as
of Sept. 3, 20T9.] .o s ooy 22
March 7, 2000 Primary Election
<https://www.sos.ca.gov/elections/prior-
elections/statewide-election-results/primary-election-
march-7-2000/candidate-qualifications-and-
requirements/> [as of Sept. 4, 2019.] ..o, 22



TABLE OF AUTHORITIES

(continued)
Page

Senate Bill No.

F1969)... i et rae e enae 15

B IR odir it s s e sisebsaimssaneraAbminsibasORinratbe Eatiedine: 15

LT csiismssnsain i o T e S A e S v N R RS 11,32

145 (1968 RBE. Se8.Jiuussunussvuivssimimoims i aiss savasigish 15, 34

278 (1971) ittt et e b e e sb e s e e e et nenna e 15

BTG CIOT ] ) it A s e R B R S e 15

L T 23,32,36

SR {1DOT disiusisveivisussionsnivmnsssbassaessenarsaasesebessmisosiies vas i nsiissonii 14, 34
Senate Committee on Elections and Constitutional

Amendments

Mat. 11, 2019, 8. Bioumuossmissminnssssm s s msiman 32

M 25, 2DV Baimusmrissamminisis s s s g i 23.32
Senate Constitutional Amendment

1 R oo passim

T (Rige. 888, 1 DT0)cnuusnmumsusmnsims s st e ns s s s 16, 35

BN (L IT RN s cmis evgieogigossscuoess s ek s S M R S S A BN 18, 19
Voter Information Pamphlet

(hume 1872); v 1 o i s i 13, 18,24, 27

NGOV, LT 2), . 18 uiiivimssnivinsmossrson s s i eins 19

o A e 2 ) 12 SR 27,28, 35



Respondent California Secretary of State Alex Padilla incorporates his
preliminary opposition to the Emergency Petition for Writ of Mandate or
Other Extraordinary or Immediate Relief filed by petitioners Jessica Millan
Patterson and the California Republican Party, and further responds to the
Court’s August 21, 2019 order to show cause as follows.

INTRODUCTION

Petitioners incorrectly assert that the Secretary of State possesses
“exclusively delegated,” “sole authority” under article II, section 5(c) of the
Constitution to find and place presidential candidates on California’s
primary ballots. (See, e.g., Petns.” Reply to Prelim. Opp’n, p. 6.) Their
contention is belied by the legislative history of section 5(c), which the
Legislature proposed in 1971 as Senate Constitutional Amendment 3 (SCA
3), and voters approved in 1972 as Proposition 4. That history shows that
while other aspects of this constitutional amendment were modeled on
similar laws in other states, the Legislature affirmatively declined to follow’
those states and give the Secretary “sole discretion” to identify primary
candidates. On the coritrary, after the Governor three times vetoed
legislation giving the Secretary “sole discretion™ to name candidates, the
Legislature removed that phrase from SCA 3. In doing so, the Legislature
signaled its intention to retain its ability to define further who can be a
“recognized candidate” that the Secretary may place on a primary ballot,
which is within its plenary power to provide for partisan elections for
presidential candidates.

The relevant legislative analyses and history show that section 5(c)
provides for open presidential primaries, only limiting the Legislature’s
prerogative to maintain a closed primary system (which often allowed for
“favorite son” nominees not elected by voters.) Under section 5(¢c), the
Legislature retains the power to “provide” for open primary presidential

elections by enacting laws regulating them, such as requiring candidates to
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submit candidacy forms or provide copies of their tax returns—which
presidential candidates have otherwise done for almost fifty years.

The Legislature acted consistent with its constitutional authority by
enacting Senate Bill 27 (SB 27). The Secretary urges this Court to
discharge its order to show cause and deny the petition for writ of mandate.

SUMMARY OF ARGUMENT

Since California’s first days as a state, its Constitution has granted the
Legislature the power to enact laws regulating primary elections. In
response to criticism of a primary election system that permitted contested
primaries to be avoided, Article II was amended in 1972 to provide for
open presidential primaries, in which nationally recognized candidates
would be placed on the primary ballot by the Secretary and voted on by the
electorate.

In drafting the proposed amendment, the Legislature affirmatively
omitted any language that the Secretary would have “sole discretion™ to
name candidates for placement on a primary ballot. In fact, the only
legislative power that the Article II revision altered was that the Legislature
thereafter would provide for open partisan presidential primary elections
with the electorate voting for candidates. That revision (now section 5(¢))
did not strip the Legislature of its power to regulate or oversee primary
elections more genérally. Under power it has held for at least a hundred
years, the Legislatute may enact laws regulating the process by which
particular candidates appear on a party’s primary ballot, even if they are
nationally recognized. The Legislature exercised that same power when it
passed SB 27, codifying the decades-old tradition of presidential candidates
providing voters their tax returns, and requiring them to do so before they
can be placed on the ballot.

The Legislature acted well within its constitutional power when it

enacted SB 27. The petition for writ of mandate should be denied.
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HISTORICAL BACKGROUND

I. EARLY CONSTITUTIONAL PROVISIONS FOR PRIMARY
ELECTIONS.

Since 1849, California’s Constitution has granted the Legislature
plenary power to make laws (see Cal. Const. (1849) art. IV, § 1), with the
Secretary of State authorized “to keep a fair record of the official acts of the
Legislative and Executive Departments of the Government ... [and]
perform such other duties as may be assigned him by law.” (Cal. Const.,
(1849) art. V, § 19.)

In 1900, Article I1, section 2 1/2 of California’s Constitution stated:

The Legislature shall have the power to enact laws relative to the
election of delegates to conventions of political parties; and the
Legislature shall enact laws providing for the direct nomination

- of candidates for public office, by electors, political parties, or
organizations of electors without conventions, at elections to be-
known and designated as primary elections; also to determine
the tests and conditions upon which electors, political parties, or
organizations of electors may participate in any such primary
election. It shall also be lawful for the Legislature to prescribe
that any such primary election shall be mandatory and obligatory

(Cal. Const. (1900), art. II, § 2 1/2.) By 1905, scholars recognized that the
Legislature had “the power to legislate upon the subject” of primary
elections “in quite a radical way.” (Mechem, Constitutional Limitations on
Primary Election Legislation (1905) 3 Mich. L.Rev. 364, 364-365.)

In 1908, section 2 1/2 (later renumbered section 2.5) was amended to
replace political-party nominating systems with the voters’ direct
nomination of candidates. (See generally Christian Nationalist Party v.
Jordan (1957) 49 Cal.2d 448, 452-453; Communist Party v. Peek (1942)
20 Cal.2d 536, 544-545; Socialist Party v. Uhl (1909) 155 Cal. 776;
Schostag v. Cator (1907) 151 Cal. 600, 605.) That amendment read, in the

part relevant to determining legislative intent, as follows:
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The Legislature shall have the power to enact laws relative to the
election of delegates to conventions of political parties; and the
Legislature shall enact laws providing for the direct nomination
of candidates for public office, by electors, political parties, or
organizations of electors without conventions, at elections to be
known and designated as primary elections; also to determine
the tests and conditions upon which electors, political parties, or
organizations of electors may participate in any such primary
election. It shall also be lawful for the Legislature to prescribe
that any such primary election shall be mandatory and obligatory
.... Provided, however, that until the Legislature shall enact a
direct primary election law under the provisions of this section,
the present primary election law shall remain in force and effect.

(Cal. Const., as amended Nov. 3, 1908, art. II, § 2 1/2, italics omitted.)

Under this constitutional provision, the ability to regulate primary
ballots, and the candidates appearing on them, undisputedly lay with the
Legislature. (Socialist Party v. Uhl, supra, 155 Cal. at p. 792 [“The power
is vested in the Legislature, under section 2 1/2 of article 2, to determine the
tests and conditions upon which participation in a primary election may be
had, either by electors as voters thereat, or by electors as candidates
thereunder. The right is thus conferred to prescribe any reasonable test, and
it is the duty of the Legislature to prescribe one.”].)

Nevertheless, primary elections were not regularly held in California,
and slates of electors or delegates would be “held back™ to be pledged
during the party convention’s nominating process. For instance, the two
major party candidates in the 1968 presidential election—Hubert
Humphrey and Richard Nixon—did not appear on their respective party’s
primary ballots. (See 1972 Voter Information Pamphlet, p. 10, attached to
Petn. for Writ of Mandate, exhibit D [“The ‘favorite son’ device has been

used by Governors from both parties to prevent a contested primary ...."].)



II. LEGISLATION LEADING UP TO SENATE CONSTITUTIONAL
AMENDMENT 3.

A. Senate Bill 586 (1967).

Before SCA 3 was proposed in 1971, Senator Alfred Alquist
introduced at least five bills and proposed constitutional amendments
seeking to institute open presidential primaries. The first was SB 586
(1967), which proposed a new Elections Code section 6051. It read, in
relevant part:

The name of any candidate for a qualified political party
nomination for President ... shall be printed on ballots only:

(a) by direction of the Secretary of State, who shall place the
name of such a candidate upon the ballot when he shall have
determined in his sole discretion that such candidate’s candidacy
is generally advocated or recognized in national news media
throughout the United States ....

(Sen. Bill No. 586 (1967 Reg. Ses.), attached as exhibit A, emphasis
added.)

In his press release concerning SB 586, Senator Alquist explained that
the proposed legislation “will be patterned after the ‘Oregon Plan,” by
which the Secretary of State is required to list the prominently mentioned
presidential candidates of both parties on the June primary ballot.” (Sen.
Alquist, sponsor of SB No. 586 (1967 Reg. Ses), immediate press release,
Mar. 8, 1967, attached as exhibit B.)! SB 586 did not receive a final Senate

vote.

! Oregon Revised Statutes (ORS) section 249.078 reads, in relevant

part:

The name of a candidate for a major political party nomination
for President of the United States shall be printed on the ballot

only:

(continued...)
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B. Senate Bills (SB) 145 (1968), SB 3 (1969), SB 3 (1971),
SB 278 (1971), and SB 279 (1971).

In 1968, Senator Alquist introduced SB 145, which reiterated that the
Secretary would have “sole discretion” to place candidates on the
presidential primary ballot. (Sen. Bill No. 145 (1968 Reg. Ses.), attached
as exhibit C.) SB 145 was approved by the Legislature, but vetoed by
Governor Ronald Reagan. In his veto statement to the Senate, Governor
Reagan argued that the bill “limits the people’s responsibility by placing
the responsibility for putting names on the California presidential ballot on
the shoulders of one man.” (Governor Ronald Reagan, letter to Mem. of
the Sen., Aug. 22, 1968, attached as exhibit D.)

Senator Alquist’s subsequent attempts to revise the Elections Code to
provide for open presidential primaries, introduced in 1969 as SB 3, and in
1971 as SB 3, SB 278, and SB 279, similarly failed. The Legislature did
not pass SB 278 and 279. And although it did approve both versions of SB
3, these bills were again vetoed by Governor Reagan on the grounds that
“[t]his bill delegates to one elected official, the Secretary of State, the
authority and responsibility for determining who is [or is not] a ‘generally
recognized’ candidate ....” (Governor Ronald Reagan, letter to Mems. of
the Sen., Sept. 4, 1969, p. 2, attached as exhibit E; Governor Ronald
Reagan, letter to Mems. of the Sen., Dec. 30, 1971, attached as exhibit F.)

(...continued)

(a) By direction of the Secretary of State who in the secretary’s sole
discretion has determined that the candidate’s candidacy is generally
advocated or is recognized in national news media ....” (ORS § 249.078,
subd. (1)(a).) Oregon has had a version of this statute with the “sole
discretion” language since at least 1910. (See Assem. Comm. on Const.
Amend., Staff Analysis of SCA 3 (Alquist), Nov. 3, 1971, attached as
exhibit L..)
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C. Initial Senate Constitutional Amendment - SCA 3
(1970).

On January 12, 1970, Senator Alquist introduced SCA 3, a resolution
to propose to voters a constitutional amendment adding section 7, article II
to the Constitution. (1970 Final Calendar of Leg. Bus., p. 362, attached as
exhibit G.) By this time, the proposed amendment conspicuously omitted
the language that the Secretary would have “sole discretion” to determine
that candidates were generally advocated for or recognized in the news
media as presidential candidates. Instead, it states (similar to the present
section 5(c)) that “the Legislature shall provide for an open presidential
primary whereby the candidates on the ballot are those found by the
Secretary of State to be recognized candidates ....” (SCA 3 (1970),
attached as exhibit H.)

In reviewing the proposed amendment, the Assembly Committee on
Elections and Constitutional Amendments questioned the amendment’s
need, given that “the Constitution already expressly provides for legislative
power over primaries (Art. 2, sec. 2.5).” (Assem. Comm. on Elec. and
Const. Amends. Analysis of SCA 3 (Alquist), attached as exhibit I,
emphasis in original.)' SCA 3 (1970) was returned by the Assembly on
August 21, 1970 without further action. (1970 Final Calendar of Leg. Bus.,
supra; Assem. Comm. on Const. Amend., Staff Analysis of SCA 3, supra,
at p. 2, attached as exhibit G.)

D. The California Constitution Revision Commission’s
1970 Report.

Shortly after the first SCA 3 was introduced to the Legislature in
January 1970, the California Constitution Revision Commission issued its
report concerning proposed constitutional revisions. (Cal. Const. Revision
Comm. Prop. Revision, Part 2 (1970).) There, the Commission proposed

revising section 2 1/2 to read, in full: “The Legislature shall provide for
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primary elections for partisan offices.” (Cal. Const. Revision Comm. Prop.
Revision supra, at p. 19, attached as exhibit J.) The Commission’s
reasoning was that:

such a revision would continue the existing mandate to the
Legislature to provide for primary elections. Other provisions in
existing section 2 1/2 relating to conventions of political parties,
qualifications for participation in primary elections, and
compensation for primary election officers are unnecessary since
the Legislature has power over these matters both inherently and
from proposed Section 1 [defining voter qualifications].

Detailed statutory provisions covering these and related matters
already are in the Elections Code.

(Ibid.)

HI. SENATE CONSTITUTIONAL AMENDMENT 3 (1971) (1971 1ST
REG. SESS., RES. CH. 274, P. 4868).

In January 1971, Senator Alfred Alquist again introduced SCA 3 to
provide for an “open” presidenﬁal primary, with the intent to end the
strategy of candidates forgoing California primary elections in place of
having their names placed into nomination at the national conventions.?
This 1971 version again conspicuously excluded language that the
Secretary would have “sole discretion™ to determine which candidates
would be named on presidential primary ballots. (Sen. Const. Amend. 3
(Reg. Ses. 1971), attached as exhibit K.)

Inits analysis of SCA 3, the Assembly Committee on Elections and
Reapportionment noted that “the Secretary of State would be required to
place all publically recognized candidates for President on the primary
ballot.” (Assem. Comm. on Elect. and Reapportionment Analysis, October

1971, attached as exhibit L..) But it further explained that “[t]here is no

2 In the August 21, 2019 order to show cause, the reference to this
constitutional amendment as occurring during the Legislature’s first
extraordinary session appears to be inadvertent.
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companion legislation [to the proposed constitutional amendment}, so that
if the voters approve the amendment next year, the Legislature will have to
pass legislation at some point before the 1976 primary.” (/bid.) The
Legislature did so in passing what are now Elections Code sections 6041,
6340, 6520, 6720 and 6851, describing which candidates may be
recognized from the Democratic, Republican, American Independent,
Peace and Freedom, and Green Parties, respectively.

SCA 3 was placed on the June 1972 ballot as Proposition 4. In the
Assembly Committee on Constitutional Amendment’s staff analysis, there
is no analysis of the change in the Legislature’s role in “determining the
tests and conditions upon which participation in a primary election may be
had” apart from the statement that the “Secretary of State would be required
to place all publically recognized candidates for President on the primary
ballot ....” (Assem. Comm. on Const. Amend., Staff Analysis of SCA 3,
Nov. 3, 1971, at p. 1, attached as exhibit M.) Rather, the analysis focused
on the difference between “Presidential Preference Polls” and “Delegate
Elections,” which was consistent with Senator Alquist’s goal to make
California primaries “open.” (lbid.)

In the 1972 Voter Information Pamphlet accompanying Proposition 4,
Senator Alquist explained that the ballot measure was designed to end the
process by which candidates could avoid a contested primary, which could
deprive California voters their say in who would ultimately be their party’s
national candidate. (See June 1972 Voter Information Pamphlet, p. 10,
attached to Petn. for Writ of Mandate, exhibit D.)

Proposition 4 was approved by the voters in June 1972, and became
article I1, section 8 of the Constitution.

IV. SENATE CONSTITUTIONAL AMENDMENT 32 (1972).

In the fall of 1972, article IT was again amended. Under SCA 32,
Proposition 7 appeared on the 1972 general election ballot. SCA 32

18



amended suffrage rights for persons over age 18 and those who had
committed certain crimes. (See Nov. 1972 Voter Information Pamphlet, p.
18, attached as exhibit N.)> SCA 32 left unchanged the language
empowering the Legislature to provide for presidential primary elections.
Indeed, the Legislative Counsel’s Detailed Analysis of Proposition 7
advised voters that “[t]he Constitution now authorizes the Legislature to
enact laws concerning specific aspects of political conventions and primary
elections, and requires the Legislature to provide for the direct nomination
of candidates at primary elections.... This measure would delete the
existing primary election provisions and require the Legislature to provide
for primary elections for partisan offices. Provisions for an open
presidential primary would be unchanged....” (/bid, emphasis in original.)

Proposition 7 was approved by the voters and replaced article II of the
Constitution.*

V. GUIDELINES AND CRITERIA EMPLOYED BY THE SECRETARY
To IDENTIFY RECOGNIZED CANDIDATES.

Beginning in 1974, the Legislature began enacting laws to regulate
candidates appearing on each qualified political party’s primary ballot. As
mentioned above, Elections Code sections 6041, 6340, 6520, 6720 and
6851 dictate which candidates may be recognized from the Democratic,
Republican, American Independent, Peace and Freedom, and Green Parties,

respectively, and placed on their party’s presidential primary ballot. But

3 Petitioners assert that they attached this November 1972 Voter
Information Pamphlet to their emergency petition as Exhibit F. (Petns.’
Emergency Petition, supra, p. 14.) Petitioners’ exhibit F appears to be
additional information from the 2010 Voter Information Pamphlet
concerning Proposition 14. Respondents have provided a copy of the
November 1972 Voter Information Pamphlet with this response.

4 Article 11, section 4—disenfranchising paroled felons—was
subsequently found to violate the Fourteenth Amendment. (Flood v. Riggs
(1978) 80 Cal.App.3d 138, 155.)
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these provisions essentially reiterate the Secretary’s duties under section
5(c), requiring him, for example, to “place the name of a candidate upon the
presidential primary ballot when [he] has determined that the candidate is
generally advocated for or recognized throughout the United States or
California as actively seeking the nomination of the Democratic Party for
President of the United States,” (Elec. Code § 6041), or “place the name of
a candidate upon the American Independent Party presidential preference
ballot when [he] has determined that the candidate is generally advocated
for or recognized in the news media throughout the United States or
California ....” (Elec. Code § 6520.)

Because of the general nature of these laws, it fell to the Secretary to
“consider a number of factors” when determining who might be “active
presidentiai candidates for California.” (Press Release of the Off. of the
Sect. of State, Jan. 30, 1976, p. 1, attached as exhibit O.) In 1976,
Secretary March Fong FEu chose to consider factors that included whether
potential candidates were “announced candidates, appear to be actively
campaigning, have qualified for matching federal funds under the 1974
amendments to the Federal Elections Campaign Act, and are slated to
appear on other states’ primary ballots.” (/bid.)

In 1980, Secretary Eu stated that her criteria for making “initial
selections” of primary candidates included “the candidate’s having
qualified for federal matching funds, appearance on several state’s primary
ballots, inclusion in national public opinion polls, and extensive news
media coverage.” (Press Release of the Off. of the Sect. of State, Jan. 31,
1980, p. 2, attached as exhibit P.) In 1988, Secretary Eu stated that “criteria
for inclusion on the list of selected candidates include being nationally
recognized as seeking the nomination for the office of President and/or
having qualified for matching federal campaign funds.” (Press Release of

the OfT. of the Sect. of State, Jan. 29, 1988, p. 1, attached as exhibit Q.)



And in 1992, Secretary Eu announced that “[t]raditionally, the criterion for
inclusion on the list of selected candidates for the Democratic and
Republican ballots has been qualification for federal matching funds.”
(Press Release of the Of. of the Sect. of State, Jan. 31, 1992, p. 2, attached
as exhibit R.)

In 1992, Lyndon L.aRouche, who had been denied placement on the
primary ballot, petitioned for mandamus, arguing that the criteria for
determining if a candidate was “generally advocated for or recognized
throughout the United States or California as actively seeking the
nomination of the Democratic Party” (Elec. Code § 6041 (previously Elec.
Code § 6311)) should not have as their “threshold” a qualification for
funding under the Federal Elections Campaign Act. (See LaRouche v. Eu,
Super. Ct. Sacramento County, 1992, No. 369837, at p. 2.) The
Sacramento County Superior Court agreed, listing—without citing any
references—a “host of other factors [that] should be considered, in addition
to qualification for federal funding.” (/d. at p. 3.) The court said these
included: “appearances on other states’ ballots;” a “significant level of
support in California or the United States as a whole;” and “whether the
candidate has appeared on the California ballot previously.” (/bid.) It
concluded by granting a writ of mandate requiring LaRouche to be placed
on the June 1992 Democratic primary ballot. (/bid.)

In 2000, Secretary Bill Jones announced that the criteria for primary
presidential candidates would “include, but [would not be] limited to:

(1) Qualification for federal matching funds from the Federal
Election Commission;

(2) Appearing on ballots for President in primary elections in
other states;

(3) Extensive coverage by the news media as viable candidates;
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(4) Inclusion in national or statewide public opinion polls and
Surveys; ‘

(5) For minor parties, the Secretary may also rely on advice and
input from the state party chairs.

(Sect. of State Info. Sheet of Qualifications and Requirements, March 7,
2000 Primary Elec. <https://www.sos.ca.gov/elections/prior-
elections/statewide-election-results/primary-election-march-7-
2000/candidate-qualifications-and-requirements/> [as of Sept. 4, 2019.].)
In 2004, Secretary Kevin Shelly announced identical criteria for the
presidential primary election. (Sect. of State Info. Sheet of Qualifications
and Requirements, March 2, 2004 Primary Elec.
<https://www.sos.ca.gov/elections/prior-elections/statewide-election-
results/ presidential-pfimary-eIection—march—Z-2004/ qualifications-running-
office/> [as of Sept. 4, 2019.]) Secretary Debra Bowen did so in 2008 and
again in 2012. (Sect. of State Info. Sheet of Qualifications and
Requirements, February 5, 2008 Primary Elec.
<https://www.sos.ca.gov/elections/prior-elections/statewide-election-
results/presidential-primary-election-february-5-2008/qualifications-
running-office/> [as of Sept. 4, 2019]; Sect. of State Info. Sheet of
Quualifications and Requirements, June 5, 2012 Primary Elec.
<https://www.sos.ca.gov/elections/prior-elections/statewide-election-
results/presidential-primary-election-june-5-2012/qualifications-running-
office/> [as of Sept. 4, 2019].) And in 2016, Secretary Padilla again used
these same criteria to determine “generally-recognized” candidates. (Sect.
of State Info. Sheet of Qualifications and Requirements, June 7, 2016
Presidential Primary Elec. <https://www .sos.ca.gov/elections/prior-
elections/statewide-election-results/presidential-primary-election-june-7-

2016/qualifications-running-office/> [as of Sept. 4, 2019].)
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In 2019, given the continued “lack of statutory guidance to provide

potential candidates transparency in the process in regards to whom the
[Secretary of State] recognizes as a presidential candidate,” Secretary
Padilla sponsored Senate Bill 505, under which the Legislature enacted

Elections Code sections 6000.1 and 6000.2. (Sen. Comm. on Elec. and

Const. Amends., Mar. 25, 2019, p. 5, attached as exhibit S.) Through this

bill, the Legislature—under its plenary power to “provide for partisan

elections”—provided statutory guidance to the Secretary concerning who

may be found to be a “recognized candidate” eligible for placement on a

presidential primary ballot.

Senate Bill 505 was passed, and the Elections Code sections defining

“recognized candidates” (section 6000.1) and requiring such candidates to

submit a form establishing that they meet criteria before being recognized

(section 6000.2), were enacted in July 2019.
ARGUMENT

I.  ARTICLE II, SECTION 5(C) DOES NOT DELEGATE TO THE
SECRETARY SOLE, EXCLUSIVE AUTHORITY TO IDENTIFY
RECOGNIZED PRESIDENTIAL CANDIDATES.

A. The Legislature Retained Its Constitutional Power To
Regulate Primary Elections.

The constitutional provision at issue in this case, article I, section
5(c) reads:

The Legislature shall provide for partisan elections for
presidential candidates, and political and party central
committees, including an open presidential primary whereby
candidates on the ballot are those found by the Secretary of State
to be recognized candidates throughout the nation or throughout
California for the office of President of the United States, and
those whose names are placed on the ballot by petition, but
excluding any candidate who has withdrawn by filing and
affidavit of noncandidacy.

Petitioners argue that the lead phrase of section 5(c), confirming the



Legislature’s power to enact laws establishing the ground rules for primary
elections—"[t]he Legislature shall provide for partisan elections for
presidential candidates”—is prefatory and effectively meaningless. (Petns.’
Reply to Prelim. Opp’n at p. 11.) Instead, they argue that the language
following it is “the constitutional delegation of authority and duty in the
Secretary of State to identify the candidates whose names will be placed on
the primary election provided for by the Legislature.” (Zbid.) Petitioners’
argument fails. As detailed above, SCA 3 and Proposition 4 were the
Legislature’s response to criticism that California’s primary election system
did not always permit voters “a direct voice in the decision™ of selecting
presidential candidates. (See June 1972 Voter Information Pamphlet, p. 10,
attached to Petn. for Writ of Mandate, exhibit D.) But the amendment did
not alter the Legislature’s power to “provide for partisan elections.”
Instead, the amendment explicitly directs mandatory authority to the
Legislature only. (Cal. Const., art. II, § 5(c) [“The Legislature will provide
....”].) This legislative choice should not be understood to be anything
other than deliberate, made after multiple gubernatorial vetoes of legislation
that otherwise directed authority to the Secretary.

The California Constitution Revision Commission’s comments that
the Legislature “Has the power over” all primary procedures and primary
elections “both inherently” and under its constitutional powers enumerated
under section 1, was written before SCA 3 was approved by the Legislature
for inclusion on the 1972 ballot. (See Cal. Const. Revision Comm. Prop.
Revision, supra, at p. 19.) It is apparent that the Legislatﬁre recognized
that it had “inherent” power to define the elements of any constitutional
amendment that was not self-executing, such as determining rules for
participation in primary elections. (/bid.) Proposition 4 in no way altered
that inherent power. Section 5(c) has consistently stated that “the

Legislature shall provide for partisan elections for presidential candidates,”
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and that this power “includes” an open presidential primary with candidates
found by the Secretary. (Cal. Const., art. II, sec. 5(c).)

The Legislature has already permissibly acted to define who may be a
“recognized candidate” through laws that only allow candidates identified
with qualified parties to appear on ballots. (Lubin v. Panish (1974) 415
U.S. 709, 718 [California permitted to “impose on minor political parties
the precondition of demonstrating the existence of some reasonable
quantum of voter support ....”]; Libertarian Party v. Eu (1980) 28 Cal.3d
535, 546 [the state’s objective to manage candidates appearing on primary
election ballots would be “subvert[ed] ... if nonqualified parties could
achieve ballot status simply by having their candidates add a wholly
unauthorized party designation to their independent nomination papers.”];
see also Storer v. Brown (1973) 415 U.S. 724, 730 [“[T]here must be a
substantial regulation of elections if they are to be fair and honest and if
some sort of order, rather than chaos, is to accompany the democratic
process.”].) Here, because it retained its plenary power to “provide for
partisan elections” under section 5(c), the Legislature may enact further
statutes to determine who may be placed on those ballots. It properly did
so when it enacted SB 27.

B. Proposition 4 Is Not An Unambiguous Transfer Of
Constitutional Power.

Even if the legislative history did not clearly evince an affirmative
intent to preserve the Legislature’s longstanding power to regulate primary
elections (which it does), that history does not show that the Legislature or
voters clearly intended to vitiate that power.

“[W]e do not look to the Constitution to determine whether the
legislature is authorized to do an act, but only to see if it is prohibited. In
other words, unless restrained by constitutional provision, the legislature is

vested with the whole of the legislative power of the state.” (Fitts v.



Superior Court (1936) 6 Cal.2d 230, 234.) Without express language
showing an unambiguous legislative intent to cede legislative power and
transfer it to the Secretary, this Court should not find, by implication or
otherwise, that the Legislature intended to transfer the constitutional and
legislative duties to “provide for partisan elections of presidential
candidates.” (See, e.g., Methodist Hosp. of Sacramento v. Saylor (1971) 5
Cal.3d 685, 691.) '

Petitioners concede that under section 5(c), the Legislature retains a
degree of power to regulate primary elections. Specifically, under their
interpretation of section 5(c), the Legislature has “authority to call eléctions
and provide for the time, place, and manner of conducting such elections,
even partisan primary elections.” (Petns.’ Reply to Prelim. Opp’n, p. 11.)
But petitioners significantly over-read the Legislature’s intent when it
presented Proposition 4 to the voters in 1972. Under section 5(c), the
Legislature is now required to hold primary elections that allow voters to
have a direct voice in selecting their candidates. Proposition 4 did not
vitiate the Legislature’s ability to regulate those elections and pass laws
that, for instance, limit candidates to those within recognized parties,
require forms to be filed, or require information to be disclosed to better
educate California’s voters.

Based on both the legislative history of Proposition 4 and the
Legislature’s plenary power to “provide for partisan elections for

presidential candidates” (Cal. Const., art. II, sec. 5(c)), a power that

“includes”™—but is in no way limited to—having the Secretary find
“recognized candidates,” the Legislature was well within its power to enact
the laws provided for under SB 27.

On this basis alone, the petition for writ of mandate should be denied.
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C. The Arguments by Ballot Measure Opponents in the
1972 Voter Information Pamphlets Were Wrong.

In the 1972 Voter Information Pamphlet accompanying Proposition 4,
Senator Alquist explained that it was designed to end the process by which
candidates could avoid a contested primary. (See June 1972 Voter
Information Pamphlet, supra, at p. 10.) Petitioners make much of Senator
George Deukmejian’s argument that the proposition would give “just one
man, the California Secretary of State, the right to determine which names
will be placed on the ballot for President.” (Id., atp. 11.) But that
argument was clearly inaccurate. It failed to confront, much less reconcile,
the relevant change in language omitting that the Secretary had the “sole
discretion” to determine who would be placed on a presidential primary
ballot. Indeed, the argument appears to take its cue—and perhaps simply
repeats—the argument in Governor Reagan’s prior veto statements. But
Senator Deukmejian’s ballot argument responded to language that had been
stripped out of the provision, ostensibly—given the history of prior
gubernatorial vetoes—for the very purpose of alleviating concerns that the
Secretary would have “sole discretion™ to identify nationally recognized
presidential candidates. (See Hist. Background, supra, Secs. I1.C. and II1.)

In November 1972, the Legislature placed Proposition 7 on the ballot,
requesting from voters an amendment to bring the Constitution “into
conformity with recent changes in the laws governing voting” and allowing
18-year-olds to vote, and to “remove detailed and unnecessary language
related to primary elections ....” (Nov. 1972 Voter Information Pamphlet,
p. 19, attached as exhibit M.) In his argument against Proposition 7,
Senator James Whetmore asserted that Proposition 7 “places in the hands of
the Secretary of State the complete judgment as to whose names should be
on thé presidential ballot.” (Id. at p. 20.) He concluded by arguing that the

proposed revision should be rejected “and the present system which has
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worked so well for many years should be retained.” (/bid.) In that
argument, it is unclear whether Senator Whetmore was referring to
constitutional provisions just enacted by the voters six months earlier under
Proposition 4, or the Constitution’s language before 1972, which did not
direct the Secretary to find and place “recognized candidates’ on the ballot.
Either way, similar to Senator Deukmejian earlier that year, it appears that
Senator Whetmore was referring to language that no longer appeared in
Proposition 7 or Proposition 4.

Although analyses and arguments in official ballot pamphlets may be
helpful in ascertaining the voters’ intent when ballot language is ambiguous
~ (which it is not here), ballot measure opponents “frequently overstate the
adverse effects of the challenged measure, and ... their ‘fears and doubts’
are not highly authoritative in construing the measure.” (Legislature v. Eu
(1991) 54 Cal.3d 492, 504-505, quoting DeBartolo Corp. v. Fla. Gulf Coast
. Trades Council (1988) 485 U.S. 568, 585.) Given that the provision
providing the Secretary “sole discretion” to name candidates—the language
upon which Governor Reagan, in part, based his prior vetoes—was
removed from SCA 3, Senators Deukmejian and Whetmore’s arguments
were plainly wrong when they were made, and are entitled to no weight
now.

II.  ARTICLE II, SECTION 5(C) IS NOT A SELF-IMPLEMENTING
CONSTITUTIONAL PROVISION.

A. The Secretary Exercises A Measure Of Discretion In
Implementing Article Ii, Section 5(C).

The Secretary’s discretion in implementing section 5(c) further shows
that the petition for writ of mandate should be denied.

“The Secretary only has such powers as have been conferred by the
California Constitution or statute.” (Roman Catholic Bishop of San Jose v.

Bowen (2013) 219 Cal. App.4th 484, 495, citing Ferdig v. State Personnel
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Board (1969) 71 Cal.2d 96, 103). The Elections Code and Government
Code sections 12159, et seq., generally define the Secretary’s duties, which
have been characterized as largely—but not exclusively—ministerial in
nature. (Rixford v. Jordan (1931) 214 Cal. 547, 555-556.) “A ministerial
duty is an obligation to perform a specific act in a manner prescribed by

~ law whenever a given state of facts exists, without regard to any personal
judgment as to the propriety of the act,” (People v. Picklesimer (2010) 48
Cal.4th 330, 340.) A petitioner bears the burden of demonstrating that the
respondent has a ministerial duty to perform the act sought to be compelled
via mandate. (Riverside Sheriff’s Assn. v. County of Riverside (2003) 106
Cal.App.4th 1285, 1289.) And mandamus may only be used to compel the
performance of purely ministerial duties, not ones mixed with discretionary
power or the exercise of judgment. (Mooney v. Garcia (2012) 207
Cal.App.4th 229, 232-233.) “Where a statute leaves room for discretion, a
challenger must show the official acted arbitrarily, beyond the bounds of
reason or in derogation of the applicable legal standards.” (Excelsior
College v. Cal. Bd. of Registered Nursing (2006) 136 Cal.App.4th 1218,
1239.)

. Even duties that have been described as ministerial still require the
Secretary to exercise some degree of discretion. For instance, in Rixford v.
Jordan, although this Court observed that the Secretary has a “ministerial”
duty to file articles of incorporation, he does so only after determining that
a proposed incorporated name is not likely to mislead or deceive the public.
(Rixford, supra, 214 Cal. at p. 555.) Similarly, in Cranford v. Jordan, this
Court confirmed that the Corporations Code vests the Secretary with “a
certain discretionary power” to determine whether two corporate names
were so similar as to mislead or deceive the public. (Cranford v. Jordan
(1936) 7 Cal.2d 465, 467) This Court relied on Rixford to support its

conclusion in Cranford that where there is a reasonable basis for the action
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of a public officer possessing discretionary power, a court cannot substitute
its judgment for his. (/bid.)

Petitioners repeatedly assert that the Secretary is “required” to place
the names of all “recognized candidates” on the presidential primary ballot
(see, e.g., Petn. for Writ of Mandate, p. 29), and can be mandated to do so
if, for example, he fails “to identify and place names of any Presidential
candidates other than himself on the ballot.” (Petns.” Reply to Prelim.
Opp’n, at p. 5, citing LaRouche v. Eu, supra.) Petitioners’ arguments put
the cart before the horse. Although the Secretary may indeed have a
ministerial duty to place names of “recognized candidates” on the ballot,
that duty arises only affer he engages in the non-ministerial task of
determining who might be deemed a “‘recognized candidate throughout the
nation or throughout California for the office of President of the United
States.” (Cal. Const., art. II, § 5(c).) Because determining who might be a
“recognized candidate” requires, by its very terms, the exercise of
discretion, section 5(c) is not self-implementing. (See Rixford, supra, 214
Cal. at 555.)

The Secretary’s duties under section 5(c) are not entirely ministerial,
and require some degree of discretion. Because there is no purely
ministerial duty that can be mandated by this Court, petitioner’s writ must
be denied.

B. Because It Is Not Self-Implementing, Section 5(C)
Anticipates Additional Legislation.

“A constitutional provision [is] self-executing if it supplies a
sufficient rule by means of which the right given may be enjoyed and
protected, or the duty imposed may be enforced ....” (Western Assn., etc.,
RR.v. Railroad Com. (1916) 173 Cal. 802, 804.) Stated another way, a
constitutional provision is self-executing, or self-implementing, “if no

legislation is necessary to give effect to it, and if there is nothing to be done
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by the Legislature to put it into operation. A constitutional provision
contemplating and requiring legislation is not self-executing.” (Taylor v.
Madigan (1975) 53 Cal.App.3d 943, 951.) Even when a constitutional
provision can be considered self-executing, or self-implementing, the
Legislature may still enact legislation to facilitate the exercise of the powers
directly granted by the Constitution. (Chesney v. Byram (1940) 15 Cal.2d
460, 463; see also Flood, supra, 80 Cal. App.3d at p. 154.)

Against this backdrop—and contrary to petitioners’ argument that the
Secretary has “exclusive delegated authority” to find and place candidates
on California primary ballots” (Petns.” Reply, at pp. 5-6)—"it is clear that
section 5 of Article II is the type of constitutional provision which requires
legislative implementation, and c.onsequently [is not] self-executing.” (62
Ops.Cal.Atty.Gen. 386, 389 (1979) (determining that “minority presidential
parties” and their candidates may not participate in primary elections unless
the party is qualified under the Elections Code).) This conclusion is
unchanged by the Secretary’s duty to find and place candidates on primary
ballots: “a [constitutional] provision may be mandatory without being self-
executing.” (Taylor, supra, 53 Cal.App.3d at 951; see also Bergevin v.
Curtz (1899) 127 Cal. 86, 88 [“[T]he legislature has the power to enact
reasonable provisions for the purpose of requiring persons who are electors,
and who desire to vote, to show that they have the necessary
qualifications.”])

Indeed, section 5(c) has long relied on implementing legislation.
Several laws have been passed without challenge since 1972 to assist in
identifying “recognized candidates.” (See Elec. Code §§ 6041, 6340, 6520,
6720, 6851 [directing which candidates can be placed on the five qualified
political parties” primary ballots].) The Secretary’s historical criteria for
recognizing primary candidates is consistent with—and does not

undermine—the Legislature’s longstanding authority in this space. On the
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contrary, the Secretary and the Legislature have worked together to bolster
such statutory authority where appropriate. In 2019, given the continued
“lack of statutory guidance to provide potential candidates transparency in
the process in regards to whom the [Secretary of State] recognizes as a
presidential candidate,” Secretary Padilla sponsored SB 505, under which
the Legislature enacted Elections Code section 6000.1. (Sen. Comm. on
Elec. and Const. Amends., Mar. 25, 2019, p. 5, attached as exhibit R.)
Under this bill, the Legislature—under its plenary power to “provide for
partisan elections”—provided clear statutory authority to the Secretary
concerning who should be found as a “recognized candidate” eligible for
placement on a presidential primary ballot. The Legislature exercised that
same power, and furthered its legitimate legislative goal of ensuring that its
voters make informed, educated choices in the voting booth (Elec. Code §
6881), by passing SB 27 and enacting Elections Code section 6883 with the
Secretary’s support. (See Sen. Comm. on Elec. and Const. Amends., Mar.
11, 2019, p. 6, attached as exhibit T.)

Like SB 505, SB 27 reflects an exercise of the Legislature’s
longstanding, plenary power to “provide for partisan elections” under
section 5(c). Section 5(c) preserved this longstanding power, and the
Legislature may enact further statutes to guide the Secretary in determining
who may be placed on those ballots. This, too, underscores the conclusion

that the petition should be denied.
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CONCLUSION

For the foregoing reasons, the Court should deny the petition.
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SENATE BILL No. 586

Introduced by Senator Alquist

March 14, 1967
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ally recognized candidates for offices of

f Uxuted States or Who plaee names on

.lpohtxeal pa.rtl _
‘Secretary of State
- President and V-

_-hy filing aﬁdavl
~ Provides that :

.egates to. na.tmnal conventmn
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less than 35
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primary apply to the preS‘l(]CI’ltiEI.]. primary insofar as the
former do not conflict with the iatter.

Article 2. Selection of Nominees

6050. When candidates for the offices of President and Viee
President of the United States are to be nominated, each‘vgter
of a qualified political party shall have the opportunity to
vote his preference on his primary election ballot for one per-
son to be the candidate for nomination by his party for Presi-
dent and one person for Viee President of the United States.

6051. The name of any candidate for a qualified political
party nomination for President or Vice President of the
United States shall be printed on the ballots only:

(a) By direction of the Secretary of State, who shall place
the name of such a candidate upon the ballot when he shall
have determined in his sole discretion that such candidate’s
candidacy is generally advocated or recognized in national
news media throughout the United States, unless such candi-
date shall execute an affidavit stating without qualification
that he is not now and does not intend to become a candidate
for such offices at the forthcoming presidential election.

(b) Upon the filing of a petition signed by not less than
1,000 voters registered as affiliated with the qualified political
party of the candidate. The petition shall also contain the resi-

dence address and precinct number of each voter whose. signa-

A petition circulate rsuant to this subdivision shall be
all bear only the names of voters
ich it is circulated. Each section
d, circulated, signed and veri-
with the county clerk of the
~at least 60 days prior to
ty clerk, within five days,
retary of State. Upon
tures, the Secretary of
t fact, and they need
tion. The Secretary
ndidates for Presi-

s for printing on
es the names of

registered in the €0
of the petition, prop
fied shall be left, fo
county in which it
the presidential pri
shall forward the
receipt of a sufficie:
State shall notify th
not forward any mor
of State shall certify tl
dent and Vice Presider
the ballots in the same j
candidates for state office

6052. If any candid
less than 55 days before the pr
stating without qualification th S0 o ot
intend to become a candidate fc
President of the United States
election, his name shall be omit
fed by the Secretary of State
shall not appear on the ballot

coming presidential
list of names certi-

elie oFC- Bap i) WAL AV
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6053. The names of the candi i

Ly e didates for qualified political
%‘;ﬁidnosgfatlc;ns for Pr.esident and Vice Presidengj of the
e eleei‘Slau be pr;nted on the official ballots for the
e couc tloc?rils of their respective parties, and shall be
el n{annen ed, canvassed, returned, and proclaimed in the
= r and under the same conditions, so far as the

me are applicable, as the names of candidates for state offices.

Article 3. Selection of Delegates to National
Party Conventions

6100. In the years when a President and Vice President of
the'Umted States are to be elected, the voters of each qualified
}53121111210&1 party shall elect delegates to their national conven-
~ 6101.° As soon as possible after the national committees
issue then: official calls for national nominating conventions,
the Secretary of State shall ascertain from the proper officials
of the committees the number of delegates allotted to the State
of California. Of the number of delegates allotted, two shall
be elected from each congressional distriet and the remainder
from the state at large. In the arrangement of the official bal-
lots for the primary olection of each party, the county clerks
chall provide for the election of two delegates from each con-
gressional district and the remainder from the state at large.

6102. Candidates for the office of delegate to a national
convention may have t+heir names placed on the official ballots
for the primary election of their party in the same manner

. as candidates for nomination for other state and district of-

fices. Existing laws providing the manner in which the names
of candidates for nomination for state and district offices may
be printed on the pallots shall govern, except that not less

than 250 signatures shall be required _Q'I_}::.:a__no?ninatir}g petition
for a candidate for delegate from a congressional distriet and
not less than 1,000 sionatures for a ca ndidate for delegate
from the state at large. Signatures on a nominating petition
for a candidate for delegate from the state at large shall be
obtained from at least 10 cotinfiesi ol i
6103. Every voter of a qualified political party may vote
his preference on the ofﬁcial_b{ﬂloi.; of.hls -pg;rty for two dele-
gates from the congressional distriet in whiech he _resules apcl
for as many delegates as are to be elected at large. A plurality
vote shall be sufficient to elect a delegate to any national con-
vention, and the allotted number of candidates receiving the
highest pumber of votes shall be ehosen in each _eongr_essmnal
district and in the State af larZe.d i W
. 6104. The pnomination papers of a candidate for election
as delegate to @ national party convention shall include a
ledge that such candidate, if elected, will use his best efforts
pledg tion for the candidate of his party for the office

2’% tgseg?élg;egl of the United States who receives the highest

41
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‘number of votes at the primary election until such candidate
* for President of the United States is nominated by such con-

'-'V’ehtioxi receives less than 35 percent of the votes for nomina-
by such convention or releases the delegate from such
' two convention nominating ballots have been
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From the Office of:
ALFRED E. ALQUIST

SENATOR, 13th DISTRICT 3/8/67
5031 state Capitol
445-9740

FOR IMMEDIATE RELEASE

Senator Alfred E. Alquist (D-San Jose) today announced he will

introduce legislation to establish open presidential primaries in
California.

He said his bill will be patterned after the "Oregon Plan®, by

o

O

which the Secretary of State is required to list the prominently

(=
|

mentioned presidential candidates of both parties on the June primary
ballot.

Listed persons may have their names removed by reguest, stating

they are not candidates.

qdd - 985 €S

"It's time the voters be given a voice in the selection of

presidential nominees. In effect, the voters are disenfranchised in

California primaries by favorite son slates™, Alquist said. He

predicted that unless the law is changed, Republicans will have no

LSS

choice but to vote for Ronald Reagan as favorite son with power to cast

SETUYWING TYILNIAIS

the state's entire vote for whomever he pleases at the party convention

L9b}

next year.

i e 17,

Alguist challenged Governor Reagan to explain on televisioﬁ"to the
people of California why he opposes the "Oregon Plan" and inétead”wants
to head the gstate’s Republican delegatjon as a favorite son cindidate.

In his press conference last Tuesday Governor Reagan came out
against tﬁe "Oregon Plan”, but gave no reasons.

“This is in direct contradiction to Governor.Beggan‘glggmpaigq___

promise to return the government to the peoplq,“gﬁlqui t sa
appears he doesn't trust his fellow Californian
presidential nominees.”

{more)
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AMENDED IN ASSEMBLY JULY 17, 1968
@ AMENDED IN ASSEMBLY JUNE 17, 1968

SENATE BILL _ : No. 145

Introduced by Sena.tors Alqulst Danielson, Mllls and Sherma.n
(Coauthors Assemblymen Fenton and l\hh&&) oAl

 REFERRED TO COMMITTEE ON ELECTIONS AND REAPPORTIONMENT

. : .,g_ wstk :S’ectwn"f: i
dd hapter 1 (commeﬂcmg_;-. L

relatin'g to the dirpct
ntial primary election
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SB 146 . |
Article 2. Qelection of Nominees

y fice of President

~on candidates for fhe i : of the
6_052. S::Itlé:nare o noml}lated7 each voter of a politiey

Unlt-e‘ : l(l e the Opportumty to vote his preference on hig

party sha :on ballot for one person to e th,

i ntial primary electiont § ) !
plxelilﬁﬂg z)f %_ﬂs party for Fres@ent of the United S.t&tt?s.
CaGoSl‘ The name of & candidate for the nomination for

President of the United States by 2 political party shall pe
printed on the presidential primary

sons 6052 or 6053 only.

tloggsg(.)o The Secretaiy of State _shall place the name of a can.
didate upon the presidential primary ballot when the Secre-
tary of State shall have determined in his sole discretion that
such a candidate 1S generally advocated for or recognized in

ot
EE o ©m-ac Utk W

5

ilé the news media throughoub the United States as actively
17 seeking his party’s nomination for President of the United
18 States. .

19 On or before February 1 immediately preceding a presiden-
90 tial primary election the Secretary of State shall publicly an-
91 mnounce and distribute to the newspapers for publication a list
09 of the candidates he intends to place on the ballot at the fol-
93 lowing presidential primary election. Following this announce-

Establishes number of signatures needed on petition in various cir-

cumstances, including new parties. Prohibits more than 3000 2,500 7 :

signatures coming from any one county. Prohibits circulation of peti-
tion prior to January 1 of a presidential election year and requires it
to be.filed 75 days before the election. W R -

Requires Seeretary of State to notify each candidate that he places
on the ballot and for whom he receives a petition or portion thereof
that his name will appear on the California presidential primary bal-
lot for his party. AT R R

Requires a party’s delegation to its N o d

: 3 ; . to its national convention to be selecte
by the presidential nomince candidate or, if there is mone, by the state
convention of the party. Requires delegation selected by the state ¢O™
vent‘u‘m to 1nelgde_._m;1;mnal cg)mmitteeman and committeewoman and to
?e dxsltmlgtgd_ by congressional districts according to the present
a(:(in tlé ?1'&1 eq:gngsi convention to meet on first Saturday in July

Siomamel g O Dn of the following day.

California for two ball Ity’s presidential nominee candidate fro%
W 1};01__1'}1@; is nominated for the office of Pres;
%.ig{-‘-?ons‘ or until he receives less than .
lfgd-‘r;;_.ro?}.desf that the party’s presid&ﬂtlal
highest number of votes and who %;‘:_.._1?3,th&t“(}_{mdi_date_ who received t}lz
vote in his party’s presidential ":-;i;;-Q??}Yed more than 40 percent of

Provides that, if no candid b _.Sg_ng?y__ : S .
dential nominee candidate e ement for 2 preslt
be bound to any candidate, N egation Wl o

Makes technical changes 111--1‘1"'?5@"&":2- g R

Vote—Majority ; Appropriation- iy . mary ballot.

, S 05 Rineal Committee-—Yes.

ballots pursuant to Sec.

O 00 =IO UL LoD =
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elected, if a party’s
(b)) The vot
. that one of th
~ state who rece
~ party’s candidates
. if a party’s cand
~ that party alone

that one of the

~ party’s candidates who

‘shall be signed by pers
1 immediately p_re_ce’d.i‘n_g*r{_th\é_“pi- sidential prlm&ry

from any one county.

—3— SB 145

ment he may add candidates to his selection, but he may not
delete any candidate whose name appears on the announced
list.

6053. The Secretary of State shall place the name of a can-
didate for the nomination for the President of the United
States on the presidential primary ballot when the Secretary
of State shall have received a petition satisfying the require-
ments of Sections 6054, 6055, 6056, 6057, 6058, 6059.

6054 A petition requesting the Secretary of State to place
the name of a candidate on the ballot of a presidential pri-
mary shall: : "

(a) Be entitled on each page ‘A Petition to Place (name
of candidate) in the Presidential Primary Election’’;

(b) Contain the residence address and precinct number of
each voter whose signature appears on the petition = ; _

(¢) Be circulated in sections with each section bearing only
the names of voters registered in the county in which it is !
circulated ; and _ : LTI S

(d) Contain for each section of the petition an affidavit sub-
stantially identical to that provided in Section 6507 signed
by the circulator of each section of the petition.

6055. A petition shall be signed by at least ééhé 0

percent and not more than 2 percent of ‘whichever of the fo
lowing is appropriate: T R R e

(a) The vote polled for the party’s candidate for Gover:

at the last preceding general election at which a Governor

i 2 idate for Governor was the candidate

of the party alon

(¢) The vote p

the state who rec

conjunction with o
candidate voted on through
of that party alone.
6056, A petition to
primary ballot of a party
on throughout the state at the k

ons equal be ‘ ;
persons registered as affiliated with that party on the J

6057. No more than 3669 2,500 1gnaturessh&11
6058, Bach section of a petition must be signed and
by the county clerk in the county in which it is to be circula
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o+ ceation shall be si '
o 1pted. No'sectior o gued b
pefore it MmaY Cff,fe lJanuary 1 11_‘3”.“3(1.15"{?}3’ _Drccefling i%e _
county clers b action for which it is to be circulateq

1

2 X : . nar‘f { g *

3 : dent—m}. %flient{oxl of the 1""t1t10112f.’1}) ?peﬂy e, ci
4 050, Bac : it cerified shall be let 3 or ejxamx}latmn, With
5 culated, .1gn€1?; v of the county 11 whice it was (:nr:culated X
g \ 1l :
6 erd C~s prior to the Pr"m“l“nhal s The coun
1 ! : (]9}1 geven Y8, .}mll for“"?rd the section to the Se(‘,:
g clerk, W lff gltﬂe to,rre,’t.hér with a‘eernﬁ{:a@ e ‘to' ihe nouhes of
g’ retary OF MEH S E earing 0D it. Upon receipt of a suffiviens

i : a € 1 +
‘cn;.t:;zesz F‘PS th; Qeeretary of State shall notify ty,
11 number 0 Be i ot fact, and they need not forward any more

of State decides to place the

o 0. he ﬁdafé o the ballot pursuant to Section 6052 op

ame of a cand b . )
%2 g:ceives a section of a\pe‘utxon p\_lrsuant to. Section 6056, he
17 shall notify the eandidate that his name will appear ‘on the

18 ballot of this state in the pres‘idr?ntial primary election and

19 that he may withdraw his name by filing with the Secretary

55 of State an affidavit pursuant 0 Sechion p9es 0UGL Do late

9] than the 60th day pafore that election. =

2L 061 If any condidate Sles with the Secretary of State,
99 no later than the 60th day before th residential primary, an
o4 affidavit stating without. qualificati 18

office of Presi-
sidential elec-
names certified
‘and his name

ty shall be priz®’
ons of thelr respe
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Article 4. Delegates to National
Party Conventions

. 6150. This article is applicable with respect to a political
party only if a candidate meots the requirements of Section
6101, v which case Article 5 ( commencing with Section 6175)
of this chapter is not applicable to that party.

6151.  Each party’s presidential nominee candidate from
Cfalzforrn-m shall determine the members of his party’s delega-
tion from this state to the party’s national convention.

6152. The determination of membership shall be made by
each such mominee on or before the first Saturday in July.

Article 5. Delegates to National Party Conventions

6175. Ths article is applicable with respect to a political
party only if there is mo presidential nominee candidate from
California for that party,in which case Article 4 (commencing
with Section 6150) of this chapter is mot applicable to that
party. |

£200-

6176. The state convention of each political party as
formed by the provisions of Division 6 (commencing with
Section 8000) of this code shall meet on the first Saturday in
July following a presidential primary election or, if Inde-

- pendence Day oceurs on the first Saturday or first Sunday of

.

uly, the convention shall convene on the second Saturday in

ing to the state conventions of
ion 8011, apply to this meeting
er do not conflict with




leaving the st

S Y

Article 6. Bules Governing Delegations
. -  1other delegates are se-
o tsnle 18 af)')hcable uh(’t. : ! e
g T;ns,a.i {elz'(;gmz;;a’ Ifrfomxinne candidate from Calzfor_nm
lected by the BTG selected by the state convention.

shether such delegates are L ] :
07’6%2; (Eaeh delecation to @ Il&'[lOIldl't(:fnve;lI‘fl,l(;% (fmn%- i
sta{e ghall consist of the national committeern national

committeewoman of that party irom this state and such other

members as the prcsidrm‘ivl NOMANECE candidate or the state
convention 8

hall select and shall be limited to that number of
members permi

tted by the national committee of that political
party.

6202. The members of the delegation shall be so selected
that the smallest number of candidates who reside In any one
congressional distriet <hall not be less than the integer of the
quotient obtained by Jividing the total number of delegates
permitted by the total number of congressional districts of the
state, and that the largest number of candidates who reside
in any one congressional district shall not be greater than twice
that integer. In any county in which are located two or more
entire congressional districts the delegates may be selected
from the county at large. R

69 (}é‘, i

62’03',83; no later than ) 0’(:10(31;"0.1_.31“ t.h.é‘."af_.tél;l‘%t().(_)n of the

after the members are determined , the mem-
n and th

eir addresses shall be made public

_. rty’s national ‘econvention

e this information shall be forwarded to
6 'hé;ll".no\tif_y::_ as soon as pOs-
sﬂ:ﬁe of each political party of
andﬁo Yen@g _of ' t_h.g.t._ anvention.
- feio nal party convention shall

2

of the delegation before
SR R tion or, if that is not
ossible, at s ) ’ X
b (?’ at S g of the convention.
6206. If a vi L
nate, the gi;ir‘];:dn I i e ffice of delegate or alter-
to Aill that vaecaney. " | @ b .:S_ha_ll designate a person
6207. AR
the eonvég‘lglig l’lt'e}% nate of any delegate who is unable to attend
Shiall ok erwi(;}z %a}}} aftend the convention in his place an
nate shall no:c vg'z:e‘ arge the duties of :ﬁhéit-;-delégatef An alter-
when the delegat . Pla@e"lq.f the delegate whom he represents
gate 1s oceupying his seat at the convention.

32




6.208. Each delegat e
at :
bGSt'effOI‘tS at the geo:i j;o 8 nationg] o :
nominee candidate fy "el‘ltlg)n for t &tn\’gntmn shall use his
inated for the office Ogm California until gﬁgﬁy '8 presidential
: person is nom-

conventi i Fed i
ention, receives less ent of the United States by such

ination by such than 85 per
i " ; QO > X Cent
obligation, or untilm ention, releases of the votes for nom.

two co: : the delegate f :
been taken. “WO convention Uit ‘rom this
10 Sec. 3. ' Se nominating ballots have

. etion 102
ot 61 of ?;he Elections Code is amended

500 =10 TLE= ORI =

12 . 10261. The names -

Sele e o S of the eandid bl
ii ((fc?rségﬁfntc ?rifgt}v}vitgnslte% States seleetsctiesl‘)fl?sﬁ}arxl&mt?ﬁﬁ?elig
' Y ; ection 6050) of Ch ; Gist g
D i H‘:‘nﬂdgflllighgse arranged upon the belly of The patts o
1‘; heg}ist_ed alphabetically ¢ ~he mames of the eandidates shall
Ao Ra .?0_13}_011 _102.62.'0f the Elections Code is amended

.

10262. At the right of the name of idate fo

aba. AL Tigh ¢ name of the candidate for the
nomination for President there shall be a voting square three-
eighths of an inch square. : 5

Sé'sc 5. -'K_S_e_e_tion 10263 of the Elections Code is amended to
PeaC: m i A i S

10263. At the top of the ballot shall be printed “* Official
esident_ial___primary- election ballot,”’” and the instruections to
hall be as follows: ““To vote for a candidate for the
resident, stamp a cross (<) in the square
f the candidate preferred.””

964 of the Elections Code is amended

inted in heavy-face 12-point, gothic

= names of the candidates for
, “For the candidate
ational convention.

pomination for President,
posite the name of the




FOR THE CANDIDATE 70O BE SUPPORTED
BY DELEGATES TO THE NATIONAL

Vote for
one
candidate
only
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State of Californix
GOVERNOR'S OFFICE b
SA.CRAM_EN'_I':D 85814

RONALD REAGAN
GOVERNOR




EXHIBIT E

57



State of Galifornia |
GOVERNOR'S OFFIGE e
SACRAMENTO 95814




i

September 4, 1969

alls to provide
' Gne'n erim )
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RONALD REAGAN S fraa 4 2K
cornnan State of California
GOVERNOR'S OFFICE
SACRAMENTO 95814

- December 30, 1971

The Honorable Members of the Senate
State of California

State Capitol.

Sacramento, California

Greetlngs-

3, entitled,

g thhout.my si j
' _S ct10n 6065) to

id Article

ThlS blll delegaues to one electe
the authorlty and responsibilit v fo
recognized candicdate for his party_s,
at least for purposes of gaining a pl
this determination should be made Dy
now, through the requirement that sur
a reasonagle nunber of signatures of r

__'a ceneraTIy
he preSWdencv,

If a candidate is, indeed, generall:
presidential contender, his supporter
gathering sufficient signatures to pla_
ballot. If, on the other hand, they ‘
signatures, that, in itself, would lndfeﬁﬁ' _—ba=ed appeal.

California's election system already £ LLTec
involvement. The bresent system in Ce ;ay  and1caps serlous
candidates who are seeking presidentia < '
advocates contend, this measure do
to rcqulrlng a candldate to fo
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CALIFORNIA LEGISLATURE

AT SACRAMENTO
1970 REGULAR SESSION

SENATE FINAL HISTORY

SHOWING ACTION TAKEN IN THIS SESSION ON ALL SENATE BILLS,
CONSTITUTIONAL AMENDMENTS, CONCURRENT, JQINT
RESOLUTIONS AND SENATE RESOLUTIONS

CONVENED JANUARY 5, 1970
ADJOURMED SINE DIE SEPTEMBER 23, 1970°

DAYS IN SESSION e 180
CALENDAR DAYS o . e 262

Bill Signing Pariod Expires 12 O'clock Midmight September 20, 1970
Llaws Become Effective November 23, 1970
Last Day for Filing Referendum November 22, 1970

President pro Tempore 1T. GOVERNOR ED REINECKE
SENATOR JACK SCHRADE Presidant of the Sencte

Compiled Uadar the Direclian of
DARRYL R WHITE
Saecretary of the Sencte

by
J. ROY GABRIEL
History Clerk

(8)
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OFFICERS OF THE SENATE

LIEUTENANT GOVERNOR ED REINECKE
Piesident of the Senate

SENATOR JACK SCHRADE
President pro Tempare
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CALIFORNIA LEGISLATURE

AT SACRAMENTO
1970 REGULAR SESSION

SENATE FINAL HISTORY

SHOWING ACTION TAKEN IN THIS SESSION ON ALL SENATE BILLS,
CONSTITUTIONAL AMENDMENTS, CONCURRENT, JOINT
RESOLUTIONS AND SENATE RESOLUTIONS

CONVENED JANUARY 5, 1970
ADJOURNED SINE DIE SEPTEMBER 23, 1970°

DAYS IN SESSION 150
CALENDAR DAYS o 282

Bill Signing Pericd Expires 12 O'clock Midnight September 20, 1970
Laws Become Effective November 23, 1970
Last Doy for Filing Referendum November 22, 1970

Prasident pro Tempore 1T. GOVERNOR ED REINECKE
SENATOR JACK SCHRADE President of the Sencte

Compiled Under the Direction af
DARAYL R WHITE
Secretary of the Sencte

by
IS FQY GABRIEL
History Clerk

(8)
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OFFICERS OF THE SENATE

LIEUTENANT GOVERNOR ED REINECKE
Piestdent of the Nenete

SENATOR JACK SCHRADE
Presdent pro Tempare
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362 FINAL CALENDAR OF LEGISLATIVE BUSINESS

SENATE CONSTITUTIONAL AMENDMENTS

SCA 1—Marks and Moscone
A resolution to propose to the people of the State of Cahfornia an amendment
to the Constitution of the state, by adding Section le to Article XIII
thereof, relating to property tax assessment
Jan 12—Read first time To Com on REV & TAX.
Aug 21—Frow committee without further action.

SCA 2—Wedworth

A resolution to propose to the people of the State of California an amendment
to the Comstitution of the state, b} amending Sections 1d, 14, 14a, and 13b
of Article XIII thereof, relating to property faxation

Jan 12—Read first tme To Com on REV & TAX

Aug 21—Fi1om commuttee without further action

SCA 3—Alquist.

A resolution to propose to the people of the Rtate of Califorma an amendment
to the Constitution of the staté, by adding Section 7 to Article II thereof,
relating {o elections

Jan 12—Read first ime Te Com on ) & R.

Mar 30—Fiom eommittee Be adopted

Mar 31—Re-referred to Com on FIN

April 13—From comimttee Be adopted

May 6—Read and adopted To Assemhly

May 7—In Assembly Read first time Held at desk

Muy B—To Com, o»n ELEC & UA

Aug 21—From Axsembly without further action

SCA 4—Harmer
A resolution to propose to the people of the State of Californis an smendment
to the Constitutiou of the state, by amending Section 18 of Article I thereof,
relating to search and seizure,
Jan 12—Rend fust time To Com on JUD
Aug 21—From committee without further action

SCA 5—Marks

A resolution to ptopose to the people of the State of Californin an amendment
to the Constitution of the stare, by adding Section 5 to Article XXVI
thereof, relating to motor velucle taxatron and revenues

Jan 13—Rend first time

Jan 1+—To Com on TRANS

Muy 13—From committee with awthor'a amendments, Read second time
Amended Re-referred to committee

May 19—From compnttee Be adopted

June 30—Read and adopted To Assembly

July  1-—In Avsembly Rend first time Held at desk.

July 2—To Com on TRANS

Aug 21—Fium Assembly without further action

SCA 6—Rodda.

A resolutinn to propose to the people of the State of Cahforma an amend-
ment to the Constitution of the state, hy repealing Article XXXIV thereof,
relating to public housing

Jan 19—Read first tume

Jan 20—To Com on L

Aug 21—Fiom committee without further action.
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SENATE CONSTITUTIONAL AMENDMENT No. 3

Introduced by Senator Alquist

' REFERRED TO COMMITTEE ON ELECTIONS AND REAPPORTIONMENT

n pen presxden-
ballot are those

.gniml primary

he Secretary
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SEMBLY COMMITTEE ON ELECTIONS AND CONSTITUTIONA

L AMENDMENTS  SCA 3
PAUL PRIOLO, CHAIRMAN

ANALYSTS - SCA 3 (ALQUIST)

SUBJECT: Open Presidential Primary
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STATE OF CALIFORNIA

CALIFORNIA CONSTITUTION
REVISION COMMISSION

PROPOSED REVISION

of

ARTICLE i

ARTICLE XIV

ARTICLE XV

ARTICLE XXI

ARTICLE XXIII ' '
ARTICLE XXVII
ARTICLE XXXIV

of the

CALIFORNIA CONSTITUTION

1970

%c!ifcmia Constifution Revision Commission
Suite 1065, State Building

San Francisco, California




PROPOSED REVISION
OF
ARTICLE I




ARTICLE HI
REVISED PROVISIONS
Yoting

Proposed Constitution

Section 1
See. 1. A United States citizen 19 years of age and resident
in this State may vote. The Legislature shall define residence,
prescribe minimum periods of residence, and provide for regis-

Existing Constitution
Section 1, first part

Section 1. Fvery native citizen of the United States of
America, every person who shall have acquired the rights of
citizenship under and by virtue of the Treaty of Queretaro, and

every naturalized citizen thereof, who shall have become such
ninety days prior to any election, of the age of 21 years, who
shall have been a resident of the State one year next preceding
the day of the election, and of the county in which he or she
claims his or her vote ninety days, and in the election precinct
fifty-four days, shall be entitled to vote at all elections which
are now or may hereafter be authorized by law; provided, any
person duly registered as an elector in one precinet and remov-
ing therefrom to another precinet in the same county within
fifty-four days, or any person duly registered as an elector in
any county in California and removing therefrom to another
county in California within ninety days prior to an election,
shall for the purpose of such election be deemed to be 2 resident
and qualified eleetor of the precinct or eounty from whieh he so
removed until after such election; . ...

tration and free elections,

Section 1, clause 5
.+ . provided, further, that the Legislature may, by general law,
provide for the casting of votes by duly registered voters who ex-
pect to be absent from their respeetive precinets or uamable to
vote therein, by reason of physieal disability, on the day on
which any election is held.
Section 5

Bee. 5. All elections by the people shall be by ballot or by
such other method as may be prescribed by law ; [provided, that
seerecy in voting be preserved.] *

Article XX, part of Section 11

+ . . The privilege of free suffrage shall be supported by laws
regulating elections and prohibiting, under adequate penalties,
all undue influence thereon . . . .

* Bracketed portions of Section 5 are not pertinent to revised
Section 1 but are treated with revised Section 2.

Comment: Proposed Section 1 like Section 1 of the existing Constitution pro-
vides the basic gualifications for voters: citizenship, age, residence, and registra-
tion. Simplification in the revised Section has been achieved by leaving to legis-
lative prescription such matters as state and local residence requirements,
removal of voters from one precinct or county to another, registration, and ab-
sentee balloting. These matters are more suitable for detailed statutory treatment
than for statement in the Constitution. Moreover, these matters already appear
in statutory form in the Elections Code.

Reference to the Treaty of Queretaro was deleted because any eitizen who de-
rived his citizenship from that source would necessarily be a ‘‘citizen of the
United States’” within the meaning of revised Section 1. The existing 90-day
waiting period for naturalized citizens was deleted as unnecessary and possibly
unconstitutional.

The Commission recommends that the minimum age for voting be reduced
from 21 to 19 years of age, and suggests to the Legislature that this proposal
be submitted to the electors as a separate ballot measure. It should be noted that
the constitutionality of the 2l-year voting age is being challenged in pending
litigation. See Puishes v. Mann, Civil Action No. C-69503ACW, United States
District Court for the Northern Distriet of California.
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18 PROPOSED REVISION OF THE CONSTITUTION

Proposed Constitution Existing Constitution
Section 2 Section 5
Sec. 2, Voting shall be secret. Sec. 5. [All elections by the people shall be by ballet or

by such other method as may be prescribed by law; provided,]
that secrecy in voting be preserved.®

* Brackeied portions of Section 5 are not pertinent to revised
Section 2 but are treated with revized Section 1

Comment: Proposed Section 2 continues the existing guarantee of secrecy in
voting. The first clause of existing Section 5 is unnecessary since the Legislature
is compelled by revised Section 1 to provide for the election details such as the
method of voting,

Proposed Constitution Existing Constitution
Section 8 Section 1, clause 3
Sec. 3. The Legislature shall prohibit improper practices . . . provided, further, no alien ineligible to eitizenship, no idiot,
which affect elections and provide for the disqualification of no insane person, no person convicted of any infamous cz:ime,
electors while mentally incompetent or under court order for no person bereafter convicted of the embezzlement, or misap-
convicetion of designated felonies. propriation of public mmoney, . . . shall ever exercise the privi-
leges of an elector in this State. . . .
Article XX

Section 11, sentence 2

The privilege of free suffrage sball be supported by laws reg-
ulating elections and prohibiting, under adeguate penalties, all
undue influence thereon from power, bribery, tumult or other
improper practice,

Comment: This proposed provision compels the Legislature to protect elections
from improper practice and, subject to specified conditions, to provide for dis-
qualification of electors who are mentally incompetent or under court order for
conviction of felonies specified by the Legislature.

Reference to the prohibition of improper practice in proposed Section 3 is
derived from the corresponding prohibition in Artiele XX, Section 11.

Provision for the disqualification of felons dand mental incompetents has been
retained in the Commission’s proposal, but has been revised and clarified. The
existing provision, Section 1, elause 3, appears to mean that persons convicted
of crime, or persons found to be insane, are disqualified from voting even after
the completion of their sentences or the recovery of their mental health, The
Commission recommends that the disqualification apply only w. ‘e the elector
is actually under sentence, or other court order, or actually mew ily ill. Pro-
posed Section 3 empowers the Legislature to disqualify electors only under
these circumstances.

The phrase ‘‘under court order’ in most instances means ‘‘under sentence.”’
““Under eourt order”” was used rather than ‘“‘under sentence’ because there
are certain limited circumstances in which a court disposition after convietion
is not technically a sentence.

Definition of the term ‘‘mentally incompetent’’ was deemed unsuited for con-
stitutional treatment but properly within the province of the Legislature and
the courts.

The existing Constitution, Section 1, clause 3, uses the ambiguous term
“‘infamous erime’” to describe the crimes which result in disqualification from
voting. The Attorney General had interpreted this term to mean convietion of
any felony but the California Supreme Court recently held that this interpreta-
tion is too broad, and that not every felony can result in disenfranchisement.
For this reason, the Commission has used the term ‘‘designated felonies’’, mean-
ing that the Legislature should determine which felonies result in disqualifica-
tion from voting.




ARTICLE II—REVISED PROVISIONS 19

Proposed Constitution Existing Constitution
Section 4 Section 2.5
Sec. 4. The Legislature shall provide for primary elections See. 2,5. The Legislature shall have the power o enaet laws
for partisan offices. relative to the election of delegates to conventions of political

parties; and the Legislature shall enact laws providing for the
direct nomination of candidates for publie office, by electors,
political parties, or organizations of electors without conven-
tions, at elections to be known and designated as primary elec-
tions; also to determine the tests and conditions upon which
electors, political parties, or organizations of electors may
participate in any such primary election. It shall also be lawful
for the Legislature to prescribe that any such primary election
shall be mandatory and obligatory. The Legislature shall also
have the power to establish the rates of compensation for pri-
mary election officers serving at such primary elections in any
city, or city and county, or county, or other subdivision of a
designated population, without making such compensation uni-
form, and for such purpose such law may declare the population
of any city, eity and county, county or political subdivision.

Comment: Proposed Section 4 confinues the existing mandate to the Legisla-
ture to provide for primary elections. Other provisions in existing Section 2.5
relating to conventions of political parties, qualifications for participation in
primary elections, and compensation for primary election officers are unnecessary
since the Legislature has power over these matters both inherently and from
proposed Section 1. Detailed statutory provisions covering these and related
matters already are in the Elections Code.

Proposed Constitution Existing Constitution
Section 5 Section 233, part of first sentence
See. 5. Judicial, school, county, and city offices ghall be Sec. 2}, Any candidate for a judieial, school, connty, town-
nonpartisan, ship, or other nonpartisan office . . . .

Comment: Existing Section 234 is the only existing constitutional guarantee
that judicial, school, and county offices are nonpartisan. The Commission eon-
cluded that this provision should be retained and clarified, which has been done
in proposed Section 5. City offices are-added to the list of nonpartisan offices in
recognition of the existing practice throughout the State.
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SENATE CONSTITUTIONAL AMENDMENT

Introduced by Senator A\lquist

January 7, 1971

REFERRED TO COMMITTEE ON ELECTIONS AND REAPPORTIONMENT

e —_—

Senate Constitutional Amendment No, 3—A resolution to pro-
- pose to the people of the State of California an amendment
to the Constitution of the state, by adding Section 8 to

Article 11 thereof, relating to elections.

- LEGISLATIVE COUNSEL'S DIGEST =

SCA 3, as introduced, Alquist (E. & R.). Open presidential primary.
Adds Sec. 8, Art. IT, Cal. Const. N L
Requires: Legislature to provide for an open presidential primar

whereby the candidates on the ballot are those found by the Secretary

of State to be recognized candidates throughout the nation or through-
out California for the office of President of the United States, and those
whose names are placed on the ballot by petition, but excluding any.

candidate who has withdrawn by filing an affidavit that he is not a

candidate. R SR
Vote—3 ; Appropriation—No; Fiscal Committee—Yes.

 Resolved by the Senate, th bly concurring, That the
Legislature of the 1971 Regular Ses-

sion commenecing o muary, 1971, two-
‘thirds of the memb wo houses of the
Legislature voting th 0 the people of
the State of Califo '

amended by adding
.~ .SEC. 8 [The [es
- dential primary where
- found by the Sec
throughout the nation o
~ of President of the Unit
 placed on the ballot by
‘who has withdr

_._'_éanc_lidate;

thereof, to read:
r an open presi-
the ballot are those
ognized candidates
ifornia for the office
hose names are
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ASSEMBLY COMMITTEE ON ELECTIONS AND REAPPORTIONMENT
HENRY A. WAXMAN, CHAIRMAN

ANALYSIS ~ SCA 3 (ALQUIST)

HEARING: Wednesday, October , 1971, 3:00 p,m., Room 2170, State Capitol
SUBJECT: "Open" Pregldential Primary
SUMMARY: SCA 3 would place on the Noyvember 1972 ballot the question whether

California should have an "open' Presidential primary. Under the measure the
Secretary of State would be reguired to place all publicly recognized candidates for
President on the primary baliot, Other candidates could qualify by petition. A
candidate could withdraw by filing an affidavit that he is not a candidate.

BACKGROUND:

1. A similar SCA was passed by the Senate last year but was held
in this committee. -

2. Similar legislation passed the Legislature in 1968 and 1969 but
. was vetoed by the Governor, ’

3., SB 3, SB 278, and SB 279 would accomplish the same purpose as
this constitutional amendment and are currently on third reading in the Senate.

COMMENT: 1. There is no companion legislation, so that if the voters approve
the amendment next year, the Legislature will have to pass legislation at some
point before the 1976 Presidential primary.

et et e e
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7o
ASéEMELYCOMMHTEECNJCONSﬂTUﬂONALAMENDMENTS Novembe r 3, 1971
' ) ALEX P. GARCL&L.CHAIRMAN

,,,,, gt
Ca

STAFF ANA L¥.S_I_§=<S

s’

(Note: there is no companion bill before the committee at this time.)

SUBJECT: Presidential Primary Election

SUMMARY: Adds new section to Article 2 of California Constitution, ...
redquixes Legistatuare—to provide 657 an open presidential Primary

electiono.,.Secretary of State would be required to place all publicty
recognized candidates for President on the primary ballot...other
candidates could qualify by petition...candidates could withdraw by
filing an affidavit that he is not a candidate.

BACKGROUND: There are two kinds of presidential primaries held in various
states. They are sometimes held separately and sometimes in conjunction
with each other. ,

(1) Presidential Preference Poll - prospective presidential nom-~
inees are printed on the ballots,.theseApolls nay or may not be binding
on state's delegates to national barty convention. ‘

(2) Delegate Election - voters choose delegates to national con-~
ventions. In some instances delegates are elected by slate; sometimes
individually, they may be listed as pledged to a certain presidential
candidate, or as "favorable" to one, or as unpledged. Some states dele-
gates may indicate they will support whoever wins the presidential
preference poll.

California primary dates back to 1912...allows registered party
voters to choose between statewide slates...1961 amendment permits uyn-
instructed delegate slates...California has usually nominated supported
favorite sons, or incumbent rresidents have run unopposed in the primary.
(Recent exceptions, 1964 Republican primary, 1968 Democratic primary)

HISTORY OF PRESIDENTIAL PREFERENCE POLL: In 1910, Oregon inven<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>