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ANSWER TO BRIEF ON THE MERITS

TO THE HONORABLE CHIEF JUSTICE AND TO THE
HONORABLE ASSOCIATE JUSTICES OF THE
SUPREME COURT OF THE STATE OF CALIFORNIA

INTRODUCTION
JOHN LARKIN, (hereinafter “Petitioner”), by and through his

attorney of record, filed a Petition for Review seeking review of one issue.
On April 9, 2014, Review was granted by this Court. On May 8, 2014,
Petitioner submitted his Opening Brief on the Merits (hereinafter
“Petitioner’s Brief”). Respondent CITY OF MARYSVILLE, P.S.I.,
(hereinafter “Respondent™), by and through its attorney of record, hereby
timely Answers Petitioner’s Opening Brief on the Merits and respectfully
requests that the Court uphold the decision of the Third District Court of
Appeal (hereinafter “Third D.C.A.”) as it is supported by the clear language
of the law, legislative history, and statutory scheme.

QUESTION PRESENTED FOR REVIEW

I.  Whether the benefits provided by Labor Code Section 445 g.2!
extend to “volunteer” peace officers or whether the statute applies to
regularly sworn, salaried officers, as well.

BACKGROUND

Petitioner sustained a specific injury to his neck, right shoulder, left

upper thigh, face, right biceps and nose on November 21, 2008 when he

U All further statutory references are to the California Labor Code, unless
expressly stated.



was involved in a motor vehicle accident during the course of his
employment. At the time of injury, applicant was a regularly employed,
full-time salaried peace officer for the City of Marysville. He voluntarily
resigned his position with the City following the motor vehicle accident.
Workers’ compensation benefits were furnished.

This matter was set for an Expedited Trial on May 25, 2010 before
the Honorable Workers’ Compensation Judge, (hereinafter “WCJ”), Dudley
Phenix. Prior to the Expedited Trial, the parties submitted a Pre-Trial
Conference Statement stipulating that the only issues for determination
were applicant’s claim to temporary disability (“TD”), the appropriate
earnings rate, and the applicability of Section 4458.2. Contrary to
Petitioner’s Brief, the applicability of Section 4850 benefits (a different
species of indemnity) were not raised at any point in time, nor were Section
4850 benefits paid to Petitioner.

TD benefits had been furnished at the rate of $672.31 per week.
Petitioner’s indemnity rate was based on the statutorily defined two-thirds
of his average weekly wage per Section 4453. Petitioner sought temporary
disability indemnity benefits payable at the maximum statutory temporary
disability rate under Section 4458.2. His actual weekly income of $1,008.47
was not high enough to justify the maximum TD rate of $916.33 (to
qualify, he would need to earn $1,374.46 per week; two-thirds of $1,374.46
is the maximum TD rate of $916.33).
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On July 12, 2010, WCJ Phenix issued a Findings and Award
concluding that Petitioner was not entitled to the maximum TD rate under
Section 4458.2; Petitioner’s rate was to be based upon his actual income.
Petitioner’s average weekly earnings were determined to be $1,008.47,
resulting in a TD rate of $672.31 per week.

Petitioner filed a Petition for Reconsideration before the WCAB on
July 21, 2010 alleging that WCJ Phenix erred in finding that Section 4458.2
did not apply to Petitioner.r WCJ Phenix filed his Report and
Recommendation on Petition for Reconsideration on July 27, 2010,
recommending that the WCAB deny the Petition for Reconsideration as
submitted by Applicant. Defendant filed an Answer to Applicant’s Petition
for Reconsideration on July 29, 2010 supporting the WCJ’s findings and
correct interpretation of the law. The WCAB issued its Order Denying
Reconsideration on August 11, 2010, and adopted and incorporated WCJ
Phenix’s Report on Petition for Reconsideration, thereby affirming that
applicant was not entitled to the maximum TD rate under Labor Code
Section 4458.2.

From that Order Denying Reconsideration, Petitioner then submitted
his Petition for Writ of Review to the Third D.C.A. on August 26, 2010.
Respondent timely Answered on September 14, 2010. The Third D.C.A.
granted the Petition for Writ of Review. The matter was set for oral

argument on December 18, 2013. Thereafter, the Third D.C.A. issued its
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Opinion on January 28, 2014 affirming the WCAB’s Order denying
reconsideration. Petitioner filed a Petition for Writ of Review with this
Court, which was granted on April 9, 2014. Respondent hereby timely
Answers on the grounds that the decision of the Third D.C.A. was legally
justified.

LEGAL DISCUSSION

L. THE PLAIN LANGUAGE OF SECTION 4458.2 REQUIRES IT
BE READ IN CONJUNCTION WITH SECTION 3362 IN
DETERMINING ITS SCOPE.

The plain language of Section 4458.2 confines its applicability only
to the class of volunteer peace officers as described in Section 3362.
Section 4458.2 provides:

If an active peace officer of any department as described in

Section 3362 suffers injury or death while in the performance

of his or her duties as a peace officer . . . his or her average

weekly earnings for the purposes of determining temporary

disability indemnity and permanent disability indemnity shall

be taken at the maximum for each, respectively, in Section
4453. (Lab. Code § 4458.2 (2014) (emphasis added).)

Notably, Petitioner’s brief fails to cite Section 4458.2°s express limiting
language and reference to Section 3362. Therefore, the plain language of
Section 4458.2 requires that it be read in conjunction with Section 3362 in

interpreting its application and scope.



II. SECTION 3362 LIMITS THE APPLICATION OF SECTION
4458.2 MAXIMUM BENEFITS SOLELY TO VOLUNTEER
PEACE OFFICERS.

A. THE STATUTORY SCHEME AND PLACEMENT OF
SECTION 3362 UNDERSCORES ITS APPLICABILITY
ONLY TO VOLUNTEER PEACE OFFICERS.

The goal of statutory construction is to ascertain and effectuate the
intent of the Legislature. (Hsu v. Abbara (1995) 9 Cal. 4th 863, 871.) The
words of the statue generally provide the most reliable indication of
legislative intent. (Hsu, supra, at 871.) However, where the statutory
language is ambiguous, one must look to the context in which the language
appears, adopting the construction that best harmonizes the statute
internally and with related statutes. (Pacific Gas & Elec. Co. v. County of
Stanislaus (1997) 16 Cal. 4th 1143, 1152.)

Section 3362 is contained in Chapter 2 (“Employers, Employees,
and Dependents”), Article 2 (“Employees”) of the Labor Code, which
discusses the different categories of “employees” entitled to workers’
compensation benefits. Chapter 2, Article 2 addresses specific categories of
workers not ordinarily eligible for workers’ compensation benefits. This
section refers to “volunteers” (i.e. volunteer firefighters, volunteer peace
officers, and volunteers of recreation and parks districts) who may be
“deemed” “employees” for the purposes of extending workers’
compensation benefits if the public agency designates the workers as such

in accord with the procedures set forth in Section 3362.
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Given the statutory scheme and placement of Section 3362, it is
clear that Section 4458.2 maximum benefits were designed to grant
workers’ compensation benefits upon a class of workers that would not
have been entitled to any workers’ compensation benefits. Allowing a
public agency to “register” and “deem” such volunteers as “employees” in
order to confer workers’ compensation benefits falls in line with the
protections granted to other classes of volunteers delineated in Chapter 2,
Article 2.

B. THE PLAIN LANGUAGE OF SECTION 3362 DESCRIBES

A PROCESS BY WHICH ONLY VOLUNTEER PEACE
OFFICERS MUST BE “DEEMED” AN EMPLOYEE IN

ORDER_TO RECEIVE WORKERS’ COMPENSATION
BENEFITS.

Section 3362 provides, in part:

Each male or female member registered as an active
policeman or policewoman of any regularly organized
police department having official recognition and full or
partial support of the government of the county, city,
town, or district in which such police department is
located, shall, upon the adoption of a resolution by the
governing body of the county, city, town or district so
declaring, be deemed an employee of such county, city,
town or district for the purpose of this division and shall
be entitled to receive compensation from such county,
city, town, or district in accordance with the provision
thereof. (Lab. Code Section 3362 (2014) (emphasis
added).)

Based on the language of Section 3362, the law provides workers’
compensation benefits for a class of persons who are not ordinarily
considered “employees” for the purposes of workers’ compensation
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benefits if they meet certain criteria to be “activated” and “deemed” an
“employee.”

A volunteer peace officer is “activated” and eligible where (1) he or
she is “registered” as an active peace officer; (2) is a part of a department
having official recognition or support by the government entity in which
the department is located; (3) has been “deemed” an “employee” of the
government entity through an official resolution; and (4) is qualified to
receive workers’ compensation benefits.

Regularly sworn peace officers, such as Petitioner, do not have to go
through the “activation” process to be “deemed” an “employee” eligible for
workers’ compensation benefits as described in Section 3362. Rather, by
virtue of being “in the service of an employer under any appointment or
contract of hire,” Petitioner is automatically entitled to workers’
compensation benefits under Section 3351. Because volunteer peace
officers do not work “under any appointment or contract of hire,” but rather
provide volunteer services of their own volition, they are not automatically
deemed an employee eligible for workers’ compensation benefits under
Section 3351. Thus, such volunteers would be ineligible for workers’
compensation benefits absent Sections 4458.2 and 3362.

To apply Section 3362 to both volunteer and regularly sworn peace
officers would obviate the need for Section 3362 altogether, because it

would “activate” and “deem” employment upon regularly sworn peace
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officers who are already otherwise entitled to workers’ compensation
indemnity under Labor Code. Therefore, the express language of Section
4458.2 limits its applicability to those peace officers under Section 3362,
which references only volunteer peace officers who must undertake
registration process in order to be “deemed” employees for the purposes of
obtaining workers’ compensation benefits. Given this statutory scheme, the
decision of the Third District Court of Appeal is supported by the law’s
clear language.

III. LIMITING MAXIMUM BENEFITS UNDER SECTION 4458.2
TO VOLUNTEER PEACE OFFICERS AVOIDS THE
ABSURD RESULT OF EXPANDING MAXIMUM BENEFITS
TO A CLASS UNINTENDED BY THE LEGISLATURE.

A. EXTENDING MAXIMUM BENEFITS TO REGULARLY
SWORN PEACE OFFICERS WOULD CREATE A

RESULT NEVER CONTEMPLATED AND WHOLLY
UNINTENDED BY THE LEGISLATURE.

Section 4458.2 was first introduced and enacted in 1961 as
Assembly Bill 2016 (“AB 2016”) by Assemblymen Nisbet, Hegland, and
Kennick. (Assem. Bill No. 2016 (1961 Reg. Sess.).) The original form of
Section 4458.2 was enacted as follows:

“If a male member registered as an active police member of
any regularly organized volunteer police department as
described in Section 3362 suffers injury or death while in the
performance of his duty as a policeman . . . his average
weekly earnings for the purposes of determining temporary
disability indemnity and permanent disability indemnity shall
be taken at the maximum fixed for each, respectively, in
Section 4453.” (Former Lab. Code § 44582 (Amend.
1989)(emphasis added).)



Assemblyman Nisbet wrote to Governor Brown on June 12, 1961
explaining AB 2016’s purpose in “. . . provid[ing] coverage for volunteer
policemen . . . and [TD benefits] shall be fixed at the maximum weekly
earnings. . .” Assemblyman Nisbet further described the class of persons
intended to receive maximum benefits as “volunteer policeman [who] are
regularly active registered members of a regularly organized police
department . . .” (Exhibit A, 6/12/1961, Assemblyman Eugene Nisbet, letter
to Gov. Edmund G. Brown, Jr.)

Additionally, a “Report on Assembly Bill 2016” authored by the
Office of Legislative Counsel dated July 5, 1961 explained that- AB 2016
would provide “volunteer policeman, irrespective of remuneration, shall
receive workmen’s compensation benefits for injury or death while
performing duties as a policeman, based upon maximum average weekly
earnings . . .” (Exhibit B, 7/5/1961, Legis. Counsel, Rep. on Assem. Bill
No. 2016 (1961 Reg. Sess.).)

Additionally, Matteson v. WCAB (1968) 33 CCC 635 ié illustrative
of the legislative intent and purpose. In Matteson, the WCAB held that a
regularly employed police matron was entitled to TD benefits based only
on her actual earnings, rather than the maximum earnings presumptions
afforded by Section 4458.2, as that presumption was applicable only to
volunteer peace officers. Although Mareson pre-dates the 1989

Amendment (as discussed below), the spirit, meaning, and intent behind
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Sections 4458.2 and 3362 did not change its applicability only to vblunteer
peace officers.

Therefore, based on the plain language of the law, legislative
purpose, and case law, as outlined by the above-referenced sources, Section
4488.2 was enacted to solely benefit the class of volunteer peace officers,
as opposed to both volunteer and regularly, sworn peace offices.

B. THE 1989 AMENDMENT TO SECTION 4458.2 DID NOT

BROADEN ITS SCOPE TO INCLUDE REGULARLY
SWORN PEACE ~ OFFICERS, BUT RATHER

MODERNIZED ITS SCOPE TO INCLUDE GENDER
NEUTRAL TERMS.

The current Section 4458.2 reflects changes made through Assembly
Bill 276 (“AB 276”) as amended in 1989. These changes are emphasized in
the above-referenced pre-1989 version in italics and demonstrate the
Legislature’s implementation gender-neutral language. Section 4458.2
retained its application to volunteer peace officers with its direct reference
to Section 3362. While the current version of Section 4458.2 no longer
includes the term “volunteer,” reading Section 4458.2 in conjunction with
Section 3362 (as expressly required by the law) clearly demonstrates that it

application only to volunteer peace officers.

Furthermore, Bill analysis of AB 276 provided that the 1989
Amendment would “amend existing law so that peace officers who are
volunteers . . . are entitled to receive workers’ compensation benefits if they

are injured, disabled, or die within the line of duty.” (Exhibit C, 8/25/1989,
10



Legis. Analyst, analysis of Assem. Bill. No. 276 (1989-1990 Reg. Sess.) p.

6.

The Assembly Finance and Insurance Committee further clarified
the legislative‘background upon which AB 276 was premised. (Exhibit D,
8/22/1989, Assem. Com. On Fin. & Insur., Republican Analysis, Rep. on
Assem. Bill 276 (1989-1990 Reg. Sess.), proposed amendment.) Prior to
the 1989 Amendment, “volunteer peace officers [could only] recover
[workers’ compensation benefits] only if their regular employer would
compensate for such voluntary service.” (Exhibit D, 8/22/1989, Assem.
Com. On Fin. & Insur., Republican Analysis, Rep. on Assem. Bill 276
(1989-1990 Reg. Sess.), proposed amendment.) The purpose behind AB
275 was to “automatically [qualify] volunteers for maximum benefits” and
create “additional workers’ comp liability on the part of local public entities
which operate reseﬁe police forces.” (Exhibit D, 8/22/1989, Assem. Com.
On Fin. & Insur., Republican Analysis, Rep. on Assem. Bill 276 (1989-

1990 Reg. Sess.), proposed amendment.)

In an internal memorandum to Senator Presley, dated August 25,
1989, authored by a legislative analyst, AB 276 was described as
“extend[ing] workers’ compensation coverage to individuals who serve as
volunteer or paid reserve or auxiliary peace officers.” {(Exhibit E, Legis.

Analyst Sue Burr, mem. to Senator Robert Presley, Aug. 25, 1989, p. 1)

11



Prior to 1989, “peace officers” were defined as law enforcement
personnel regularly employed and compensated by local agencies; it did not
distinguish between volunteers, partially paid, or fully paid peace officers.
As passed by the Assembly, AB 276 “expanded the definition of
‘employee’ for workers’ compensation. . . to include any qualified person
who is deputized or appointed . . . as a reserve or auxiliary sheriff or city
police officer, a deputy sheriff, a reserve police officer of a regional park
district or transit district, or a deputy of the Department of Fish and Game.”
(Exhibit F, 9/7/1989, Legis. Counsel’s Dig., Sen. Conc., Assem. Bill 276
(1989-1990 Reg. Sess.).) Thus, AB 276 “extended to these [volunteer
employees] the maximum earnings presumption.” (Id.)

Given this colored legislative background, although the term
“volunteer” was removed from Section 4458.2 under the 1989 Amendment,
the Legislature intended to retain its original meaning and application by
directing Section 4458.2°s applicability to the class of volunteer peace

officers discussed in Section 3362.

C. THE FISCAL IMPACT OF PROVIDING MAXIMUM
BENEFITS TO REGULARLY SWORN PEACE OFFICERS
WAS NOT CONTEMPLATED NOR INTENDED BY THE
LEGISLATURE.

Even following the 1989 Amendment, the maximum average weekly
wage (“AWW?™) qualifying for maximum TD benefits under Section 4458.2

was $336.00, or $17,472 annually, in 1989. (Former Lab. Code Section
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4553, Amend. 2014 (2014).) This entitled volunteer peace officers to TD
indemnity at a rate of $224.00, or two-thirds of $336.00, per week. (Former
Lab. Code Section 4553, Amend. 2014 (2014).) Thus, Section 4458.2 was
premised on the relatively limited financial exposure of providing minimal
TD benefits ($224.00 per week) to a relatively small class of volunteer
peace officers.

The current maximum AWW is $1,600.08, or $83,204.16 annually,
which increases the 1989 threshold by more than five times. (Former Lab.
Code Section 4553, Amend. 2014 (2014).) Based on the current figures, a
peace officer would be entitled to maximum TD benefits at $1,066.72 per
week (two-thirds of $1,600.08), for up to 104 weeks of indemnity. (Cal.
Lab. Code Section 4553 (2014).) As further discussed below, a regularly
sworn peace officer is also entitled to full salary continuation per Section
4850 for up to one year in lieu of TD indemnity, which may also be
supplemented by an additional year’s worth of TD indemnity as defined by

Section 4553.

As Petitioner points out, there are as many as 73,100 regularly sworn
peace officers in California who would be eligible for such maximum
benefits. (Petitioner’s Brief, 10.) To grant regularly sworn police officers
maximum TD benefits under Section 4458.2 would create a fiscal

catastrophe unintended nor contemplated by the Legislature. Rather, the
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true purpose behind Section 4458.2 was to grant maximum benefits to a
small, distinct class of volunteer peace officers who would not otherwise

receive any benefits under the workers’ compensation system.

IV. LIMITING SECTION 4458.2 MAXIMUM BENEFITS DOES
NOT CREATE MANIFEST INJUSTICE TO THOUSANDS OF
SWORN OFFICERS, BUT RATHER PRESERVES THE
STATUTORY SCHEME UPON WHICH THE LEGISLATURE
INTENDED.

A. THE LEGISLATURE HAS PROTECTED AND ENSURED
THE RIGHTS OF REGULARLY SWORN PEACE
OFFICERS BY VIRTUE OF PROVIDING SECTION 4850
BENEFITS.

Petitioner repeatedly argues that the Third D.C.A.’s interpretation of
the Labor Code causes “manifest injustice to thousands of sworn officers”
by limiting Section 4458.2°s application only to volunteer peace officers.
(Petitioner’s Brief, 9.) However, when Section 4458.2 in considered in light
of the entire Labor Code Statutory scheme, it is clear that regularly sworn
peace officers are entitled to numerous workers’ compensation benefits
above and beyond that applicable to volunteer peace officers.

Specifically, Section 4850 entitles all regular, full time peace
officers® to one year’s worth of full salary continuation benefits while
disabled as a result of an industrial injury. Section 4850 provides for an

expansive list of regularly employed public employees entitled to Section

? Per Petitioner’s Brief, as many as 73,100 regularly sworn peace officers in
California are entitled to full salary continuation for up to one year.
(Petitioner’s Brief, 10.)
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4850 salary continuation; of importance is the fact that volunteer peace
officers do not qualify. Under the current scheme, regularly sworn peace
officers may elect to pursue full salary Section 4850 benefits for up to one
year, in addition to TD benefits paid at two-thirds of their average weekly
wage. Thus, on this basis, the rights of regularly sworn peace ofﬁcers; such
as Petitioner, are expanded and greatly protected, whereas volunteer peace
officers are not entitled to the same protections.

B. THE LEGISLATIVE PURPOSE BEHIND SECTION 4458.2
WAS TO INCENTIVIZE VOLUTEERISM.

In light of the absence of workers’ compensation benefits available
to volunteer peace officers, Section 4458.2 was created to incentivize
volunteerism. The policy behind Section 4453.2 was to “encourage public
service . . . by providing maximum benefits to volunteers injured [while
providing volunteer services.” (Larkin v. City of Marysville (2014) 223
Cal.App. 4th 538.) As discussed above regarding the legislative history and
schema of Section 4458.2, a volunteer peace officer would not be entitled
to any workers’ compensation benefits if he or she were injured in the line
of duty because they are not deemed employees.

To incentivize public service and volunteerism, the Legislature
created Sectiions 4458.2 and 3362 to provide some measure of
compensation to volunteer peace officers, without extending the full benefit

of salary continuation afforded to regularly employed peace officers. This
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distinction makes sense given that “volunteers” would not normally have a
“salary” or sufficient source of income from their duties as a peace officer
to sustain themselves while temporarily disabled, if the amount of their
temporary disability benefit was determined by what the volunteer was
“paid” (if anything) at the time of injury. The public policy underlying the
special designation for volunteers is to encourage public service.

Therefore, the Court of Appeal’s application of Section 4458.2
ensures that volunteer peace officers are afforded the maximum statutory
benefits in the furtherance of their volunteerism.

CONCLUSION

Labor Code Section 4458.2 by its clear terms limits its application to
those peace officers defined under Section 3362. Section 3362 describes a
class of volunteer peace officers who must go through a registration process
in order to be deemed eligible for workers’ compensation benefits. Without
this registration process, these volunteers would be ineligible for any
workers’ compensation benefits. Additionally, Section 4458.2 must be
construed in conjunction with the entire workers’ compensation statutory
scheme which clearly defines the applicability of Sections 4458.2 and 3362
only to volunteer peace officers to encourage public service, all the while

limiting fiscal liability to a small class of volunteer peace officers.
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For all these reasons, respondent requests this Court uphold the

decision of the Third District Court of Appeal.

Dated: June 3, 2014

Respectfully submitted,

LENAHAN, LEE, SLATER & PEARSE, LLP

5 g‘w”w};%&m
y:
PHOEBE M. VU, ESQ.

Attorney for Respondent,
City of Marysville, p.s.i.
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which are therein stated upon my information or belief, and as to
those matters, 1 believe it to be true.

I declare under penalty of perjury under the laws of the State of

California that the foregoing is true and correct.

Executed this 3rd day of June 2014, at Sacramento, California.

PHOEBE M.VU, ESQ.,
Attorney for Respondent,
CITY OF MARYSVILLE, p.s.i.
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PROOF OF SERVICE

1013a, 2015 C.C.P.

RE: JOHN LARKIN v. The City of Marysville, psi, adj. by York

I, Beverly Govea, hereby declare and state that I am over the age of eighteen years,

employed in the City and County of Sacramento, California, and not a party to the within

action. My business address is 1030 15th Street, Suite 300, Sacramento, California 95814.
On this day, I served the ANSWER TO BRIEF ON THE MERITS, on the following

parties:

Original te:

Supreme Court of the State of California
350 McAllister Street, Room 12935

San Francisco, CA 94102

(Original plus 13 copies)

Copies to:

State of California Court of Appeal-
Third Appellate District

914 Capitol Mall

Sacramento, CA 95814

(2 copies)

Workers’ Compensation Appeals
Board

160 Promenade Circle, Suite 300
Sacramento, CA 95834

WCAB
P.O. Box 429459
San Francisco, CA 94142-9459

Brian Dixon, Esq.
Mastagni, Holstedt, et al.
1912 I Street
Sacramento, CA 95811

John Larkin
5280 Wise Road
Lincoln, CA 95648

Deborah DeMuynck (via email only)
York Risk Services Group, Inc.

P.O. Box 619058

Roseville, CA 95661

XX  (BY MAIL) I placed each such sealed envelope, with postage thereon fully prepared for
First-class mail, for collection and mailing on the parties in said action.

addressee(s) noted above.

(BY PERSONAL SERVICE) I personally delivered by hand said documents to the

(BY FACSIMILE) I caused the said document(s) to be transmitted by facsimile to the

telephone number(s) indicated to the addressee(s) noted above.

I declare under penalty of perjury that the foregoing is true and correct, and that this

declaration was executed on June 3, 2014, at Sacramento, California.

S afr,
ik

Eéﬁé?ly’ Goved
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The Honorable Rdmund G. Brown
governor of the sState of Ccailfornia
gtate Capitol

Sac ramento, Californla.

Dear Governor Brown:
to Work-
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¢ q@ngi_ggmggﬂggpion for Volunteer Policemz2n
AB - 2010 adds Sectlon Jhe, 2 to the Labor Code
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pznsation Lrovioions.,
Turse voluntoeer policemen are regularty active
- popisuered memboers o6 i rogularly orpganized police depart-
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GEoREE H. MURPHY J. GuuLe
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JEPORT ON ASSEWBLY BILL IO, 2016, NISBET.
SUIMLARY : AdGs Sec. 44%5,2, Lab. C., re workmen's
compensatloi.
Provide  that a unk ‘ ap
jrrespective of reumuaeracion, gr.all receive
Woraue:n's c0npcnsat;ow Leaefits for injury
or ceat: waile perfomuiny drtles as a pollceuarn,
P ased Upori mdill: average weelcly earnings
) provided wov el 's coupensation provisions.
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oTHE 'JVZatutcs. palicies and procedures for clajni
‘,‘tt@-mr's compensation benefits and claims.
fits. .

.1 3 Ied study of the workers’ conpensation insurm i‘, ;
L "!jsqs‘ hQ'sta tory: basis for workers’ co-pensatiou insurance ra
. the' Insar, omaissioner. N _

compensation benefits to volunteer and part “timé peace. afficers,
_bi¥1 would also set the peace officer’s. temporary =nd gfent
the maxi=um rate. , -

szsous ron DEFERRAL

_,,Hbill is'part ai tuo bi11 package (AB 276 and SB 47) negotiated with the
; Governor s Office.

FISCAL SUMMARY--STATE LEVEL e
) S0

v {Fiscal Impact by Fiscal Yoar)
Code/Department LA (Dollars in Thousands)

- Agency or Revenue €o Code
e VDR g FC_1989-90 FC 1990-3] L__liﬂlﬁzfmd
- Various so ¢C Unknown C Unknown € Unknowm !ar%aua
8350/Industrial
, Reiaiions o C Unknown Unkncwn C Unknown :pec1a1
2290/ Insurance - o0 C Unknosm ( Unknown C Unknown 217/Spec
1600/Misc.. Other RV U Unkncwn U Unknown U  Unknown Special.

Impact on State Appropriations Limit--Yes
HISTORY, SPONSORSHIP, AND RELATED BILLS
This bi1l is related to AB 2032 (Margolin, 1989) and SB 47 (Lockyer. 1989).

Acsembly Fioor: N/A
Senate Floor: N/A

RECOMMENDATION:

Defer to Governor’s Office.

P — 555
ﬁ: ir1n§1pa1 Analyst Date grogr%miBudget Manager Date. ’
263 A. Gibbs alvin Smit Positlon noted
N2l £ 2” Position approved
&“/4" 2g date:

ENROLLED BILL REPORT Form OF-43 (Rev "9/88 Pink)
CJ:BA,AB276-9%.es
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Tachnical bill - no progcam or fiscal changas

i PrOGE AR No- analysis requirad.. No recommsndati:
. signaturs. - e - SR

;'  Bill as enrolled no lonqe:_ﬁjthin.scope df'rebﬁaniib# ity
or proqram of this Department. T e A

Commtents: S o

B AB 276 is the result of a negotiated sffort to reforﬁéqirffbinia’s

.~ Workera  Compensation system. . The Department defers to the

. Dapartment of Industrial Relations with regard to the litmarous
provisions of this legislation. o ' O

There 18 one area of concerm raised by both AB 276 and: S8 47.. Both
bills establish a maintenance allowance for injured woxkoers o
receiving vocational rehabilitation services after the workeis’
injuries become permanent and stationary. Under current law:
temporary disability benefits are paid to workers receiving
vocational rehabilitation services. Disability insurance (DI}
benefits are not paid if an injured worker is receiving temporary
disability benefits. Since these new maintenance benefits ars not
defined as temporary disability, DI benefits would be paid to-.
workers who have become permanent and stationary, and are receiving
maintenance benefits. Receiving both maintenance benefits apd DI
could result in an injured worker receiving more income aftexr. an
injury, than before he or she was injured. It seems unlikely that
this was the intent of the Legislature. The Department recommends
that this issue be clarified during the next legislative session.

RECOMMENDATION
Defer to the Department of Industrial Relations

!Deputy Director
iLegirlative Liaison Dffice
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| 'f'rocctvc nrhri coqnusxti -thay

~'$=: ::%?1n‘tho‘;;nelof duty. - C‘iadg;; ibrizrs

) dlso s anguago to spect T -
" appointed-as. 2 reserve or auxiliary pe f;P sg?Q',
o#}oyee of the govemunul agutyuhﬂlpcr om!’agtke
officer. 2 o

Under current Iaw, 4 regularly e-ployed ace officer:as: W
entitled to workers’ compensation benefits if he vr she is™
disabled or dies while: perforning'the»duties of . peace of f 1
apprehension of violators of the-law; or oreserving the peace
establishes a presumption-that any injury or disability that
these circumstances was sustiined: within the course of empit
workers’ compensation purposes. However, peace offices whe are:
while working for another employer-are not ‘covered by that sertios. .
Similarly, charter cities and counties are not required to- ext=ad
benefits when the activity which led to the injury is prohibftad by the
applicable charter.

Existing law also permits local county boards of supervisors td'extend
workers’ compensaticn benefits to persons who perform services without
compensation by adopiing a resolution to thst offact.

B. Fiscal Analysis

o The Department of Insurance estimates a $1 million cost to staff ihe
study required of the Rate Study Commission. The Department of Fimance
has not reviewed the basis of this cost estimate. Under the bill the
Comm:§510n is not budgetarily accountable to anyone. (Page 8, lines
12-2

The hill authorizes the four public members of insurance rating
organizations board’s of directors to spend $100,000 annually of
Department of Insurance budget resources for expert advice. This
$100,000 to be annually adjusted for any neednd cost-of-living

aa,]usmenr. fiot ciear if uuu GooU i3 on total experts or pET expei
hired. (Page 12, lines 24-40)

[+

o In January 1993 the Insurance Commissioner’s designated statistical agent
{rating organization) is to report the effect of this bili and SB 47.
Unknown cost to secure these advisory, statistical agent services.

(Page 13, lines 3-9)
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AB 276 (Paace)
Analyzed: 9/6/89

ASSE¥EBLY FINANCE ARD INSURANCE COMMITTEER

N REPUBLICAR ANRLYSIS
AB 276 (Feacs) =-- LORIERS' COMPENSATION: RESERVE DPOLICEZ OFFICERS
version: 8/22/89 Iead: FPat Holan
Recommendation: None Votra: Majority

_Summary: Designates any "gqualified person® injured in the course

of conducting aasigned "peace officer” duties as an employee ef—
the assigning entity £or the purpose of workera' comp benefits,
ragardless of other employment. The measure also stipulates that

such individuals shall recaive benefits at the maximnum rata
jrrespective of salarxy. Fiscal effect: no appropriation.

Suppoxted by: California Reserve Peace Officers Association;
Ccalifornia Peace Qfficers’ Association; California Police Chiefs'
Azsociation; California State Sheriffs’® Associatiom. Opposed by:
California Organization cf Police and Sheriffs; Department of
Industrial Relations. Governur's positiuns unknown.

Comments: The comp gystem covers injuries which occur during the
normal course and scope of employment. Placing responsibility
for ccverage of peace-oificer injuries on the assigning public
entity conforms with that design. Autcmatically gqualifying
volunteers for maximum benefits regardless of duty erodes the
principle of rewarding "high-risk" professions {police, fire,
etc.), however. Any specific change in the ccmp system's beneiit
structure goes against the Governor's stipulation that increased
benefits must be accompanied by systemic reform. The Department
of Industrial Relations Opposes this bill because the new
designations would create additional workers' comp liability on
the part of local public entities which operate reserve police
forces.

Under current law, volunteer peace officers can recovsr
through the comp system for injuries sustained performing
»peace-officer duties” only if their regular employer would
compensate for such woluntary service {i.e., allowe employees LO
cerve as peace officers during work hoursj.

Assembly Republican Flcor Vote -- §/8/89
(72-1 Aves: All Republic 22D
{7 } Y P 1ans except
Noc3: Brown
Abs.: L. .ncaster, Lewis, Statham
senate Republican Floor Vote -- 2/6/8%
{37-0) Ayes: All Republicens
censultant: Peter Conlin
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August 25, 1989
To: Senator Presley
rrom: Sue Burr

Re: AN 276 (Peace)-Workers' Coump for wolunteer
peace officers

e oo e et s e e ———

TRis oill would extend workers' couwpensation
coverage to individuals who serve as volunteer or
paid reserve or auxiliary peace officars.

According to Legislative Analyst, the bill would

is a candidate for a 23.8, because the Supraeme
court decision in the city of Los Angeles case held
that the state is not liable for reimbursement in
programs that cover both public and private
entities. Legislative Counsel, however, has
indicated that the rill does contai- a reimbursable
sandate. I tend to agree with Legislative Counsel
because, in the case of this bill, the only
employers affected are public empleyers. In any
avent this is an issue that would probably
ultimately be decided in court and because of the
uncertain legal interprctations, it is not possible
to assiyn a cost estimate to the bill.

We have not received any indication of opposition
in the committee orfice. lowever, the policy
analysis indicates that the california Association
of Police and Sheriffs is opposed to the bill, but
all other major law enforcewent associations; e.q.
the CPOA, Police Chiefs and State Sheriffs Assn
support the bill. (The bill only received 1 no

vote on tne Assembly Floor and 1 no vote in the
policy committee.) .

RECOMMENDATION: Because the issue of reimburgsement
is uncertain based on liegal grounds, I would
recommend that yon send the bill to the Floor on a
24 .8. :

. ' ’
T Al
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LIBRARY AB 276

CONCURRENCE IH SEHATE AMENDMENTS

AB 275 (Peacej - As amendad: August 22, 1989

ASSEMBLY VOTE_72-1  { Jluge §, 1983 JSEMATE VOTE_37-0 { Seotember 6, 1989 )}
Original Committee Reference: FIfi. & IN3.

DIGEST
Existing. law:

1) Defines "employee" for workers' compensation purposes anG expressly
includes various persons in certain accupations or perscas who perform
certain voluntary services. T

2} Extends special provisions to certain cliasses of workers concerning the
sarnings to be considered to detevmine the amount of compensation payable.
Earnings ave presumed to be the maximum fixed by statute for volunieer
firefighters, volunteer police officers, or per..mns engaged in fire
suparession, when injured while in the performance of duty. In most
cases, workers' compensation benefit payments are generally determined at
2/3 of an employee's gross earnings at the time of injury, subject to
statutory minimum and maximum amounts.

1) Defines the term "peace officer” to include specified law snforcement
persennel regularly employed and compensated by jocal agencies. The temm
does not specifically distinguish whether these members may be voluntedrs,

partly Eaid, or fully paid.

3 ; , this bill included certain reserve pplice officer
as “"employees" for workers' compensation purposes and provided these persons
temporary disability and permanent disability benefits at the maximum rate.
Specifically, the bill:

1) Expanded the definition of "employee" for workers' cogpensaticn purposes
to include any qualified person who is deputized or appointed by a proper
authority and who is assigned specific police functions by that authority
a5 a reserve or auxiliary sheriff or city police officer, a deputy
sheriff, a reserve police officer ¢f a regional park district or transit
district, or a deputy of the Depariment of Fish and Game.

2) Extended to these rersons the maximum earnings precumption for temporary
and permanent disability benefits described under #2, above, if injured
while in the performance of duty.

- continued -




AB 276

3) Pirovided that the term "peace officer* <hali apply tc law enforcement
personnel whether or ot the merbers are volunteer, partly paid, or fully
paid. Tne bill excluded members whose duties are clerical in nature, such
as stenographers, telephone operators and othar workars not encuyed in law
enforcement operations or the pretection or preservation of 1ife and

property.

” . s . N 4
-
a =y

Delete Departiment of Fish and Game deputies from the expanded dafipition
of “employes.” .

2) Clarify that the provision of the bill extending workers' compensation
coverage to certain peace afficers shall not apply te persvas performing
services as a disasier service worker.

an
L)

3) Add other technical, cliarifying amendments.

FISCAL EFFECT

State-mandated local program; contains a state-mandated costs disclaimer.

Noug Widtialdt ap_276
324-7376 Page 2
9/7/8%:ashwi



