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INTRODUCTION

Pursuant to California Rules of Court, rule 8.520(d), respondent files
this Supplemental Brief of new authority. After briefing in this case was
complete, this Court issued its decision in People v. Lara (2019) 6 Cal.5th
1128 (Lara). In Lara, this Court held, “Defendants who had not yet been
sentenced as of Proposition 47°s effective date are entitled to initial
sentencing under Proposition 47’s amended penalty provisions, without
regard to the sentencing procedures applicable to those who were already
serving their sentences.” (Lara, supra, 6 Cal.5th at p. 1131.) Respondent
maintains that Proposition 47 does not apply to receiving a stolen vehicle
under Penal Code section 459d. However, if this Court disagrees, Lara is
instructive as to which penalty provision applies to appellant.

ARGUMENT

IF THIS COURT CONCLUDES PENAL CODE SECTION 496D
FALLS WITHIN THE AMBIT OF PROPOSITION 47, APPELLANT
IS ENTITLED TO INITIAL SENTENCING UNDER LARA;
NEVERTHELESS, BECAUSE HE WAS CHARGED AND
CONVICTED BEFORE PROPOSITION 47 WENT INTO EFFECT,
HE MUST SHOW HE QUALIFIES FOR MISDEMEANOR
SENTENCING

In Lara, the defendant was charged, convicted and sentenced after
Proposition 47 went into effect. (Lara, supra, 6 Cal.5th at pp. 1131-1132.)
This Court held that “defendants who committed theft crimes before the
effective date of Proposition 47, but who are tried or sentenced after the
measure’s effective date, are entitled to initial sentencing under Proposition
47, and need not invoke the resentencing procedure set out in Penal Code
section 1170.18.” ({d. at pp. 1133-1134.) Under Lara, appellant is entitled
to initial sentencing under Proposition 47 because he was sentenced after

the proposition went into effect.



However, unlike the defendant in Lara, appellant was charged and
convicted by plea, before the passage of Proposition 47. Because his felony
conviction under Penal Code section 496d was indisputably valid under the
law at the time it was sustained, “initial sentencing under Proposition 47’s
amended penalty provisions” is a more difficult question than it was in
Lara. As appellant’s conviction does not meet the requirements of
Proposition 47 on its face (i.e., that the value of the property was $950 or
less), for him to receive the benefit of sentencing under the amended
penalty provisions, it appears that he would need to show that his conduct
qualifies as a misdemeanor. Notably, appellant already attempted to do that
here by providing evidence in the form of an arrest report that listed the
value of the stolen vehicle at $301. (CT 33-44.) Should appellant prevail in
this Court, and should the matter be remanded to the superior court to apply
Proposition 47 to Penal Code section 4964, that court could consider that
and other evidence in determining whether appellant’s conduct qualifies as

-a misdemeanor,



CONCLUSION

For the reasons stated here and in the Answering Brief on the Merits,

this court should affirm the Court of Appeal’s decision.
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