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CALIFORNIA LEGISLATURE-—1999-2000 REGULAR SESSION

ASSEMBLY BILL No. 2799

Introduced by Assembly Member Shelley
(Principal coauthor: Senator Bowen)

February 28, 2000

An act to amend Sections 6253 and 6255 of, and to add
Section 6253.2 to, the Government Code, relating to public
records.

LEGISLATIVE COUNSEL’S DIGEST

AB 2799, as introduced, Shelley. Public records:
disclosure. :

(1) The California Public Records Act provides that any
person may receive a copy of any identifiable public record
from any state or local agency upon payment of specified fees.
The act provides that it shall not be construed to permit an
agency to obstruct the inspection or copying of public records
and requires any notification of denial of any request for
records pursuant to the act to set forth the names and titles or
positions of each person responsible for the denial. The act also
requires computer data to be provided in a form determined
by the agency.

This bill would provide that nothing in the act shall be
construed to permit an agency to delay or obstruct the
inspection or copying of public records and would require
that the notification of denial of any request for records
justifying its withholding to be in writing. This bill would
delete the requirement that computer data be provided in a
form determined by the agency and would require any

99

LIS -1a

LH: 1

oo &

@ gj LEGISLATIVE INTENT SERVICE

.

of

(800) 666-1917

&
)
W@

#5%

gy



AB 2799 —2—

agency that has information that constitutes an identifiable
public record that is in an electronic format to make that
information available in an electronic format when requested
by any person. The bill would require the agency to make the
information available in any electronic format in which it
holds the information. Because these requirements would
apply to local agencies as well as state agencies, this bill would
impose a state-mandated local program.

(2) The act requires the agency to justify withholding any
record by demonstrating that the record in question is exempt
under express provisions of the act or that, on the facts of the
particular case, the public interest served by not making the
record public clearly outweighs the public interest served by
disclosure of the record.

This bill would authorize the agency or the superior court
to disclose a record made exempt under the express provisions
of the act if the agency or the superior court determines that,
on the facts of the particular case, the public interest served
by disclosing the record clearly outweighs the public interest
served by not disclosing the record. By imposing new duties
on local public officials, the bill would create a state-mandated
local program.

(3) The California Constitution requires the state to
reimburse local agencies and school districts for certain costs
mandated by the state. Statutory provisions establish
procedures for making that reimbursement, including the
creation of a State Mandates Claims Fund to pay the costs of
mandates that do not exceed $1,000,000 statewide and other
procedures for claims whose statewide costs exceed
$1,000,000.

This bill would provide that, if the Commission on State
Mandates determines that the bill contains costs mandated by
the state, reimbursement for those costs shall be made
pursuant to these statutory provisions.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.
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—3— AB 2799
The people of the State of California do enact as follows:

SECTION 1. Section 6253 of the Government Code is
amended to read:

6253. (a) Public records are open to inspection at all
times during the office hours of the state or local agency
and every person has a right to inspect any public record,
except as hereafter provided. Any reasonably segregable
portion of a record shall be available for inspection by any
person requesting the record after deletion of the
portions that are exempted by law.

(b) Except with respect to public records exempt
from disclosurc by express provisions of law, each state or
local agency, upon a request for a copy of records that
reasonably describes an identifiable record or records,
shall make the records promptly available to any person
upon payment of fees covering direct costs of duplication,
or a statutory fee if applicable. Upon request, an exact
copy shall be provided unless impracticable to do so.

(c) Each agency, upon a request for a copy of records,
shall, within 10 days from receipt of the request,
determine whether the request, in whole or in part, seeks
copies of disclosable public records in the possession of
the agency and shall promptly notify the person making
the request of the determination and the reasons
therefor. In wunusual circumstances, the time limit
prescribed in this section may be extended by written
notice by the head of the agency or his or her designee to
the person making the request, setting forth the reasons
for the extension and the date on which a determination
1s expected to be dispatched. No notice shall specify a date
that would result in an extension for more than 14 days.
As used in this section, “unusual circumstances’” means
the following, but only to the extent reasonably necessary
to the proper processing of the particular request:

(1) The need to search for and collect the requested
records from field facilities or other establishments that
are separate from the office processing the request.
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(2) The need to search for, collect, and appropriately
examine a voluminous amount of separate and distinct
records that are demanded in a single request.

(3) The need for consultation, which shall be
conducted with all practicable speed, with another
agency having substantial interest in the determination
of the request or among two or more components of the
agency having substantial subject matter interest therein.

(d) Nothing in this chapter shall be construed to
permit an agency to delay or obstruct the inspection or
copying of public records. Any The notification of denial
of any request for records required by Section 6255 shall
set forth the names and titles or positions of cach person
responsible for the denial.

(e) Except as otherwise prohibited by law, a state or
local agency may adopt requirements for itself that allow
for faster, more efficient, or greater access to records than
prescribed by the minimum standards set forth in this
chapter.

SEC. 2. Section 6253.2 is added to the Government
Code, to read:

6253.2. (a) Unless otherwise prohibited by law, any
agency that has information that constitutes an
identifiable public record that is in an electronic format
shall make that information available in an electronic
format when requested by any person and, when
applicable, shall comply with the following:

(1) The agency shall make the information available in
any electronic format in which it holds the information.

(2) Each agency shall provide a copy of an electronic
record in the format requested if the requested format is
one that has been used by the agency to create copies for
its own use or for provision to other agencies. Direct costs
of duplication shall include the costs associated with
duplicating electronic records.

(b) Nothing in this section shall be construed to
require the public agency to reconstruct a report in an
electronic format if the agency no longer has the report
itself available in an electronic format.
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(c) Nothing in this section shall be construed to permit
an agency to make information available only in an
electronic format.

(d) Nothing in this section shall be construed to permit
public access to records held by the Department of Motor
Vehicles to which access is otherwise restricted by statute.

SEC. 3. Section 6255 of the Government Code is
amended to read: _

6255. (a) The agency shall justify withholding any
record in writing by demonstrating that the record in
question is exempt under express provisions of this
chapter or that on the facts of the particular case the
public interest scrved by not meking disclosing the
record publie clearly outweighs the public interest served
by disclosure of the record.

(b) Notwithstanding any provision of this chapter, an
agency, or the superior court in any action brought
pursuant to Section 6259, may disclose or order to be
disclosed any record made exempt by express provisions
of this chapter if, on the facts of the particular case, the
public interest served by disclosing the record clearly
outweighs the public interest served by not disclosing the
record.

SEC. 4. Notwithstanding Section 17610 of the
Government Code, if the Commission on State Mandates
determines that this act contains costs mandated by the
state, reimbursement to local agencies and school
districts for those costs shall be made pursuant to Part 7
(commencing with Section 17500) of Division 4 of Title
2 of the Government Code. If the statewide cost of the
claim for reimbursement does not exceed one million
dollars ($1,000,000), reimbursement shall be made from
the State Mandates Claims Fund.
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AMENDED IN ASSEMBLY APRIL 27, 2000

CALIFORNIA LEGISLATURE—1999-2000 REGULAR SESSION

ASSEMBLY BILL No. 2799

Introduced by Assembly Member Shelley
(Principal coauthor: Senator Bowen)

February 28, 2000

An act to amend Sections 6253 and 6255 of and to add
Section 6253.2 to, the Government Code, relating to public
records.

LEGISLATIVE COUNSEL’S DIGEST

AB 2799, as amended, Shelley. Public records: disclosure.

(1) The California Public Records Act provides that any
person may receive a copy of any identifiable public record
from any state or local agency upon payment of specified fees.
The act provides that it shall not be construed to permit an
agency to obstruct the inspection or copying of public records
and requires any notification of denial of any request for
records pursuant to the act to set forth the names and titles or
positions of each person responsible for the denial. The act also
requires computer data to be provided in a form determined
by the agency.

This bill would provide that nothing in the act shall be
construed to permit an agency to delay or obstruct the
inspection or copying of public records and would require
that the notification of denial of any request for records
justifying its withholding to be in writing. This bill would
delete the requirement that computer data be provided in a
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AB 2799 —2—

form determined by the agency and would require any
agency that has information that constitutes an identifiable
public record that is in an electronic format to make that
information available in an electronic format when requested
by any person. The bill would require the agency to make the
information available in any electronic format in which it
holds the information. Because these requirements would
apply to local agencies as well as state agencies, this bill would
impose a state-mandated local program.

(2) The act requires the agency to justify withholding any
record by demonstrating that the record in question is exempt
under express provisions of the act or that, on the facts of the
particular case, the public interest served by not making the
record public clearly outweighs the public interest served by
disclosure of the record.

This bill would atthorize—the—ageney—eor—the—superior—eourt

require the agency to
Justify withholding any record in writing. By imposing  this
new duttes duty on local public officials, the bill would create
a state-mandated local program.

(3) The California Constitution requires the state to
reimburse local agencies and school districts for certain costs
mandated by the state. Statutory provisions establish

procedures for making that reimbursement, including the -

creation of a State Mandates Claims Fund to pay the costs of
mandates that do not exceed $1,000,000 statewide and other
procedures  for claims whose statewide costs exceed
$1,000,000.

This bill would provide that, if the Commission on State
Mandates determines that the bill contains costs mandated by
the state, reimbursement for those costs shall be made
pursuant to these statutory provisions.

Vote: majority. Appropriation: no. Fiscal committee: ves.
State-mandated local program: yes.
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—3— AB 2799
The people of the State of California do enact as follows.

SECTION 1. Section 6253 of the Government Code is
amended to read:

6253. (a) Public records are open to inspection at all
times during the office hours of the state or local agency
and every person has a right to inspect any public record,
except as hereafter provided. Any reasonably segregable
portion of a record shall be available for inspection by any
person requesting the record after deletion of the
portions that are exempted by law.

(b) Except with respect to public records exempt
from disclosure by express provisions of law, each statc or
local agency, upon a request for a copy of records that
reasonably describes an identifiable record or records,
shall make the records promptly available to any person
upon payment of fees covering direct costs of duplication,
or a statutory fee if applicable. Upon request, an exact
copy shall be provided unless impracticable to do so.

(c) Each agency, upon a request for a copy of records,
shall, within 10 days from receipt of the request,
determine whether the request, in whole or in part, seeks
copies of disclosable public records in the possession of
the agency and shall promptly notify the person making
the request of the determination and the reasons
therefor. In unusual circumstances, the time limit
prescribed in this section may be extended by written
notice by the head of the agency or his or her designee to
the person making the request, setting forth the reasons
for the extension and the date on which a determination
1s expected to be dispatched. No notice shall specify a date
that would result in an extension for more than 14 days.
As used in this section, “unusual circumstances” means
the following, but only to the extent reasonably necessary
to the proper processing of the particular request:

(1) The need to search for and collect the requested
records from field facilities or other establishments that
are separate from the office processing the request.
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AB 2799 —4—

(2) The need to search for, collect, and appropriately
examine a voluminous amount of separate and distinct
records that are demanded in a single request.

(3) The need for consultation, which shall be
conducted with all practicable speed, with another
agency having substantial interest in the determination
of the request or among two or more components of the
agency having substantial subject matter interest therein.

(d) Nothing in this chapter shall be construed to
permit an agency to delay or obstruct the inspection or
copying of public records. The notification of denial of
any request for records required by Section 6255 shall set
forth the names and titles or positions of cach pcrson
responsible for the denial.

(e) Except as otherwise prohibited by law, a state or

. local agency may adopt requirements for itself that allow

for faster, more efficient, or greater access to records than
prescribed by the minimum standards set forth in this
chapter.

SEC. 2. Section 6253.2 is added to the Government
Code, to read:

6253.2. (a) Unless otherwise prohibited by law, any
agency that has information that constitutes an
identifiable public record that is in an electronic format
shall make that information available in an electronic
format when requested by any person and, when
applicable, shall comply with the following:

(1) The agency shall make the information available in
any electronic format in which it holds the information.

(2) Each agency shall provide a copy of an electronic
record in the format requested if the requested format is
one that has been used by the agency to create copies for
its own use or for provision to other agencies. Direct costs
of duplication shall include the costs associated with
duplicating electronic records.

(b) Nothing in this section shall be construed to
require the public agency to reconstruct a report in an
electronic format if the agency no longer has the report
itself available in an electronic format.
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(¢) Nothing in this section shall be construed to permit
an agency to make information available only in an
electronic format.

(d) Nothing in this section shall be construed to permit
public access to records held by the Department of Motor
Vehicles to which access is otherwise restricted by statute.

SEC. 3. Section 6255 of the Government Code is
amended to read:

6255. (e)-The agency shall justify withholding any
record in writing by demonstrating that the record in
question is exempt under express provisions of this
chapter or that on the facts of the particular case the
public intcrest served by not disclosing the record clearly
outweighs the public interest served by disclosure of the
record.

reeerd:

SEC. 4. Notwithstanding Section 17610 of the
Government Code, if the Commission on State Mandates
determines that this act contains costs mandated by the
state, reimbursement to local agencies and school
districts for those costs shall be made pursuant to Part 7
(commencing with Section 17500) of Division 4 of Title
2 of the Government Code. If the statewide cost of the
claim for reimbursement does not exceed one million
dollars ($1,000,000), reimbursement shall be made from
the State Mandates Claims Fund.
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AMENDED IN ASSEMBLY MAY 23, 2000
AMENDED IN ASSEMBLY APRIL 27, 2000

CALIFORNIA LEGISLATURE-—1999-2000 REGULAR SESSION

ASSEMBLY BILL No. 2799

Introduced by Assembly Member Shelley
(Principal coauthor: Senator Bowen)
(Coauthors: Assembly Members Alquist and Romero)

February 28, 2000

An act to amend Sections 6253 and 6255 of and to add
Section 6253.2 to, the Government Code, relating to public
records.

LEGISLATIVE COUNSEL’S DIGEST

AB 2799, as amended, Shelley. Public records: disclosure.

(1) The California Public Records Act provides that any
person may receive a copy of any identifiable public record
from any state or local agency upon payment of specified fees.
The act provides that it shall not be construed to permit an
agency to obstruct the inspection or copying of public records
and requires any notification of denial of any request for
records pursuant to the act to set forth the names and titles or
positions of each person responsible for the denial. The act also
requires computer data to be provided in a form determined
by the agency.

This bill would provide that nothing in the act shall be
construed to permit an agency to delay or obstruct the

inspection or copying of public records—end—would—require
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AB 2799 —2—

This bill would
delete the requirement that computer data be provided in a
form determined by the agency and would require any
agency that has information that constitutes an identifiable
public record that is in an electronic format to make that
information available in an electronic format when requested
by any person. The bill would require the agency to make the
information available in any electronic format in which it
holds the information. Because these requirements would
apply to local agencies as well as state agencies, this bill would
impose a state-mandated local program.

(2) The act requires the agency to justify withholding any
record by demonstrating that the record in question is exempt
under express provisions of the act or that, on the facts of the
particular case, the public interest served by not making the
record public clearly outweighs the public interest served by
disclosure of the record.

This bill would require
feeord a response to a written request for public records that
includes a denial of the request in whole or in part to be in
writing. By imposing this new duty on local public officials, the
bill would create a state-mandated local program.

(3) The California Constitution requires the state to
reimburse local agencies and school districts for certain costs
mandated by the state. Statutory provisions establish
procedures for making that reimbursement, including the
creation of a State Mandates Claims Fund to pay the costs of
mandates that do not exceed $1,000,000 statewide and other
procedures  for claims whose statewide costs exceed
$1,000,000.

This bill would provide that, if the Commission on State
Mandates determines that the bill contains costs mandated by
the state, reimbursement for those costs shall be made
pursuant to these statutory provisions.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.
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—3— AB 2799
The people of the State of California do enact as follows:

SECTION 1. Section 6253 of the Government Code is
amended to read:

6253. (a) Public records are open to inspection at all
times during the office hours of the state or local agency
and every person has a right to inspect any public record,
except as hereafter provided. Any reasonably segregable
portion of a record shall be available for inspection by any
person requesting the record after deletion of the
portions that are exempted by law.

(b) Except with respect to public records exempt
from disclosure by express provisions of law, cach state or
local agency, upon a request for a copy of records that
reasonably describes an identifiable record or records,
shall make the records promptly available to any person
upon payment of fees covering direct costs of duplication,
or a statutory fee if applicable. Upon request, an exact
copy shall be provided unless impracticable to do so.

(c) Each agency, upon a request for a copy of records,
shall, within 10 days from receipt of the request,
determine whether the request, in whole or in part, secks
copies of disclosable public records in the possession of
the agency and shall promptly notify the person making
the request of the determination and the reasons
therefor. In wunusual circumstances, the time limit
prescribed in this section may be extended by written
notice by the head of the agency or his or her designee to
the person making the request, setting forth the reasons
for the extension and the date on which a determination
is expected to be dispatched. No notice shall specify a date
that would result in an extension for more than 14 days.
As used in this section, ‘“unusual circumstances” means
the following, but only to the extent reasonably necessary
to the proper processing of the particular request:

(1) The need to search- for and collect the requested
records from field facilities or other establishments that
are separate from the office processing the request.
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(2) The need to search for, collect, and appropriately
examine a voluminous amount of separate and distinct
records that are demanded in a single request.

(3) The need for consultation, which shall be
conducted with all practicable speed, with another
agency having substantial interest in the determination
of the request or among two or more components of the
agency having substantial subject matter interest therein.

(d) Nothing in this chapter shall be construed to
permit an agency to delay or obstruct the inspection or
copying of public records. The notification of denial of
any request for records required by Section 6255 shall set
forth the names and titles or positions of each person
responsible for the denial.

(e) Except as otherwise prohibited by law, a state or
local agency may adopt requirements for itself that allow
for faster, more efficient, or greater access to records than
prescribed by the minimum standards set forth in this
chapter.

SEC. 2. Section 6253.2 is added to the Government
Code, to read:

6253.2. (a) Unless otherwise prohibited by law, any
agency that has information that constitutes an
identifiable public record that is in an electronic format
shall make that information available in an electronic
format when requested by any person and, when
applicable, shall comply with the following:

(1) The agency shall make the information available in
any electronic format in which it holds the information.

(2) Each agency shall provide a copy of an electronic
record in the format requested if the requested format is
one that has been used by the agency to create copies for
its own use or for provision to other agencies. Direct costs
of duplication shall include the costs associated with
duplicating electronic records.

(b) Nothing in this section shall be construed to
require the public agency to reconstruct a report in an
electronic format if the agency no longer has the report
itself available in an electronic format.
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(c) Nothing in this section shall be construed to permit
an agency to make information available only in an
electronic format.

(d) Nothing in this section shall be construed to permit
public access to records held by the Department of Motor
Vehicles to which access is otherwise restricted by statute.

SEC. 3. Section 6255 of the Government Code is
amended to read:

6255. (a) The agency shall justify withholding any
record #r—wsiting by demonstrating that the record in
question is exempt under express provisions of this
chapter or that on the facts of the particular case the
public intercst served by not disclosing the rccord clearly
outweighs the public interest served by disclosure of the
record.

(b) A response to a written request for inspection or
copies of public records that includes a determination
that the request is denied, in whole or in part, shall be in
writing.

SEC. 4. Notwithstanding Section 17610 of the
Government Code, if the Commission on State Mandates
determines that this act contains costs mandated by the
state, reimmbursement to local agencies and school
districts for those costs shall be made pursuant to Part 7
(commencing with Section 17500) of Division 4 of Title
2 of the Government Code. If the statewide cost of the
claim for reimbursement does not exceed one million
dollars ($1,000,000), reimbursement shall be made from
the State Mandates Claims Fund.
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AMENDED IN SENATE JUNE 22, 2000
AMENDED IN ASSEMBLY MAY 23, 2000
AMENDED IN ASSEMBLY APRIL 27, 2000

CALIFORNIA LEGISLATURE—1999-2000 REGULAR SESSION

ASSEMBLY BILL No. 2799

Introduced by Assembly Member Shelley
(Principal coauthor: Senator Bowen)
(Coauthors: Assembly Members Alquist and Romero)

February 28, 2000

An act to amend Sections 6253 and 6255 of, and to add
Section 62532 6253.9 to, the Government Code, relating to
public records.

LEGISLATIVE COUNSEL’S DIGEST

AB 2799, as amended, Shelley. Public records: disclosure.

(1) The California Public Records Act provides that any
person may receive a copy of any identifiable public record
from any state or local agency upon payment of speetfied fees
covering direct costs of duplication or a statutory fee if
applicable. The act provides that it shall not be construed to
permit an agency to obstruct the inspection or copying of
public records and requires any notification of denial of any
request for records pursuant to the act to set forth the names
and titles or positions of each person responsible for the denial.
The act also requires computer data to be provided in a form
determined by the agency.
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AB 2799 —2—

This bill would provide that nothing in the act shall be
construed to permit an agency to delay or obstruct the
inspection or copying of public records. This bill would delete
the requirement that computer data be provided in a form
determined by the agency and would require any agency that
has information that constitutes an identifiable public record
not otherwise exempt from disclosure that is in an electronic
format to make that information available in an electronic
format when requested by any person. The bill would require
the agency to make the information available in any
electronic format in which it holds the information, but would
not require release of a record in the electronic form in which
it is held if its relcase would jeopardize or compromise the
security or integrity of the original record or any proprietary
software in  which it is maintained. Because these
requirements would apply to local agencies as well as state
agencies; this bill would impose a state-mandated local
program.

Regarding payment of fees for records released in an
electronic format, the bill would require that the requester
bear the cost of programming and computer services
necessary to produce a record not otherwise readily
produced, as specified. ,

(2) The act requires the agency to justify withholding any
record by demonstrating that the record in question is exempt
under express provisions of the act or that, on the facts of the
particular case, the public interest served by not making the
record public clearly outweighs the public interest served by
disclosure of the record.

This bill would require a response to a written request for
public records that includes a denial of the request in whole
or in part to be in writing. By imposing this new duty on local
public officials, the bill would create a state-mandated local
program.

(3) The California Constitution requires the state to
reimburse local agencies and school districts for certain costs
mandated by the state. Statutory provisions establish
procedures for making that reimbursement, including the
creation of a State Mandates Claims Fund to pay the costs of
mandates that do not exceed $1,000,000 statewide and other
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—3— AB 2799

procedures for claims whose statewide costs exceed
$1,000,000.

This bill would provide that, if the Commission on State
Mandates determines that the bill contains costs mandated by
the state, reimbursement for those costs shall be made
pursuant to these statutory provisions.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

1 SECTION 1. Section 6253 of the Government Code is
2 amended to read:

3 6253. (a) Public records are open to inspection at all
4 times during the office hours of the state or local agency
5 and every person has a right to inspect any public record,
6 except as hereafter provided. Any reasonably segregable
7 portion of a record shall be available for inspection by any
8 person requesting the record after deletion of the
9 portions that are exempted by law.

10 (b) Except with respect to public records exempt
11 from disclosure by express provisions of law, each state or
12 local agency, upon a request for a copy of records that
13 reasonably describes an identifiable record or records,
14 shall make the records promptly available to any person
15 upon payment of fees covering direct costs of duplication,
16 or a statutory fee if applicable. Upon request, an exact
17 copy shall be provided unless impracticable to do so.

18 (c) Each agency, upon a request for a copy of records,
19 shall, within 10 days from receipt of the request,
20 determine whether the request, in whole or in part, seeks
21 copies of disclosable public records in the possession of
22 the agency and shall promptly notify the person making
23 the request of the determination and the reasons
24 therefor. In wunusual circumstances, the time limit
25 prescribed in this section may be extended by written
26 notice by the head of the agency or his or her designee to
27 the person making the request, setting forth the reasons
28 for the extension and the date on which a determination
29 is expected to be dispatched. No notice shall specify a date
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that would result in an extension for more than 14 days.
As used in this section, ‘““unusual circumstances” means
the following, but only to the extent reasonably necessary
to the proper processing of the particular request:

(1) The need to search for and collect the requested
records from field facilities or other establishments that
are separate from the office processing the request.

(2) The need to search for, collect, and appropriately
examine a voluminous amount of separate and distinct
records that are demanded in a single request.

(3) The need for consultation, which shall be
conducted with all practicable speed, with another
agency having substantial interest in the dctermination
of the request or among two or more components of the
agency having substantial subject matter interest therein.

(4) The need to compile data, to write programming
language or a computer program, or to construct a
computer report to extract data.

(d) Nothing in this chapter shall be construed to
permit an agency to delay or obstruct the inspection or
copying of public records. The notification of denial of
any request for records required by Section 6255 shall set
forth the names and titles or positions of each person
responsible for the denial.

(e) Except as otherwise prohibited by law, a state or
local agency may adopt requirements for itself that allow
for faster, more efficient, or greater access to records than
prescribed by the minimum standards set forth in this
chapter.

SEC. 2. Section 62532 6253.9 is added to the
Government Code, to read:

62532 —

6253.9. (a) Unless otherwise prohibited by law, any
agency that has information that constitutes an
identifiable public record not exempt from disclosure
pursuant to this chapter that is in an electronic format
shall make that information available in an electronic
format when requested by any person and, when
applicable, shall comply with the following:
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(1) The agency shall make the information available in
any electronic format in which it holds the information.

(2) Each agency shall provide a copy of an electronic
record in the format requested if the requested format is
one that has been used by the agency to create copies for
its own use or for provision to other agencies. —Pireet—eosts

-The cost of duplication shall be limited to the
direct cost of producing a copy of a record in an electronic
format.

(b) Notwithstanding paragraph (2) of subdivision (a),
the requester shall bear the cost of producing a copy of
the record, including the cost to construct a record, and
the cost of programming and computer  Services
necessary to produce a copy of the record when either of
the following applies:

(1) In order to comply with the provisions of
subdivision (a), the public agency would be required to
produce a copy of an electronic record and the record is
one that is produced only at otherwise regularly
scheduled intervals.

(2) The request would require data compilation,
extraction, or programming to produce the record.

(¢) Nothing in this section shall be construed to
require the public agency to reconstruct a repert record
in an electronic format if the agency no longer has the
reportitself record available in an electronic format.

(d) Nothing in this section shall be construed to permit
an agency to make information available only in an
electronic format.

.

(e) Nothing in this section shall be construed to
require the public agency to release an electronic record
in the electronic form in which it is held by the agency if
its release would jeopardize or compromise the security
or integrity of the original vecord or of any proprietary
software in which it is maintained.
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(/) Nothing in this section shall be construed to permit
public access to records held by the Department of Motor
Vehicles to which access is otherwise restricted by statute.

SEC. 3. Section 6255 of the Government Code is
amended to read:

6255. (a) The agency shall justify withholding any
record by demonstrating that the record in question is
exempt under express provisions of this chapter or that on
the facts of the particular case the public interest served
by not disclosing the record clearly outweighs the public
interest served by disclosure of the record.

(b) A response to a written request for inspection or
copies of public records that includes a detcrmination
that the request is denied, in whole or in part, shall be in
writing.

SEC. 4. Notwithstanding Section 17610 of the
Government Code, if the Commission on State Mandates
determines that this act contains costs mandated by the
state, remmbursement to local agencies and school
districts for those costs shall be made pursuant to Part 7
(commencing with Section 17500) of Division 4 of Title
2 of the Government Code. If the statewide cost of the
claim for reimbursement does not exceed one million
dollars ($1,000,000), reimbursement shall be made from
the State Mandates Claims Fund.
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AMENDED IN SENATE JULY 6, 2000
AMENDED IN SENATE JUNE 22, 2000
AMENDED IN ASSEMBLY MAY 23, 2000
AMENDED IN ASSEMBLY APRIL 27, 2000

CALIFORNIA LEGISLATURE—1999-2000 REGULAR SESSION

ASSEMBLY BILL No. 2799

Introduced by Assembly Member Shelley
(Principal coauthor: Senator Bowen)
(Coauthors: Assembly Members Alquist and Romero)

February 28, 2000

An act to amend Sections 6253 and 6255 of, and to add
Section 6253.9 to, the Government Code, relating to public
records.

LEGISLATIVE COUNSEL'S DIGEST

AB 2799, as amended, Shelley. Public records: disclosure.

(1) The California Public Records Act provides that any
person may receive a copy of any identifiable public record
from any state or local agency upon payment of fees covering
direct costs of duplication or a statutory fee if applicable. The
act provides that it shall not be construed to permit an agency
to obstruct the inspection or copying of public records and
requires any notification of denial of any request for records
pursuant to the act to set forth the names and titles or positions
of each person responsible for the denial. The act also requires
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AB 2799 —2—

computer data to be provided in a form determined by the
agency.

This bill would provide that nothing in the act shall be
construed to permit an agency to delay or obstruct the
inspection or copying of public records. This bill would delete
the requirement that computer data be provided in a form
determined by the agency and would require any agency that
- has information that constitutes an identifiable public record
not otherwise exempt from disclosure that is in an electronic
format to make that information available in an electronic
format when requested by any person. The bill would require
the agency to make the information available in any
clectronic format in which it holds the information, but would
not require release of a record in the electronic form in which
it is held if its release would jeopardize or compromise the
security or integrity of the original record or any proprietary
software in which it is maintained. Because these
requirements would apply to local agencies as well as state
agencies, this bill would impose a state-mandated local
program.

Regarding payment of fees for records released in an
electronic format, the bill would require that the requester
bear the cost of programming and computer services
necessary to produce a record not otherwise readily
produced, as specified.

(2) The act requires the agency to justify withholding any
record by demonstrating that the record in question is exempt
under express provisions of the act or that, on the facts of the
particular case, the public interest served by not making the
record public clearly outweighs the public interest served by
disclosure of the record. ,

This bill would require a response to a written request for
public records that includes a denial of the request in whole
or in part to be in writing. By imposing this new duty on local
public officials, the bill would create a state-mandated local
program.

(3) The California Constitution requires the state to
reimburse local agencies and school districts for certain costs
mandated by the state. Statutory provisions establish
procedures for making that reimbursement, including the
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—3— AB 2799

creation of a State Mandates Claims Fund to pay the costs of
mandates that do not exceed $1,000,000 statewide and other
procedures for claims whose statewide costs exceed
$1,000,000.

This bill would provide that, if the Commission on State
Mandates determines that the bill contains costs mandated by
the state, reimbursement for those costs shall be made
pursuant to these statutory provisions.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

1 SECTION 1. Section 6253 of the Government Code is
2 amended to read:

3 6253. (a) Public records are open to inspection at all
4 times during the office hours of the state or local agency
5 and every person has a right to inspect any public record,
6 except as hereafter provided. Any reasonably segregable
7 portion of a record shall be available for inspection by any
8 person requesting the record after deletion of the
9 portions that are exempted by law.

10 (b) Except with respect to public records exempt
11 from disclosure by express provisions of law, each state or
12 local agency, upon a request for a copy of records that
13 reasonably describes an identifiable record or records,
14 shall make the records promptly available to any person
15 upon payment of fees covering direct costs of duplication,
16 or a statutory fee if applicable. Upon request, an exact
17 copy shall be provided unless impracticable to do so.

18 (c) Each agency, upon a request for a copy of records,
19 shall, within 10 days from receipt of the request,
20 determine whether the request, in whole or in part, seeks
21 copies of disclosable public records in the possession of
22 the agency and shall promptly notify the person making
23 the request of the determination and the reasons
24 therefor. In unusual circumstances, the time limit
25 prescribed in this section may be extended by written
26 notice by the head of the agency or his or her designee to
27 the person making the request, setting forth the reasons
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for the extension and the date on which a determination
is expected to be dispatched. No notice shall specify a date
that would result in an extension for more than 14 days.
As used in this section, “unusual circumstances” means
the following, but only to the extent reasonably necessary
to the proper processing of the particular request:

(1) The need to search for and collect the requested
records from field facilities or other establishments that
are separate from the office processing the request.

(2) The need to search for, collect, and approprately
examine a voluminous amount of separate and distinct
records that are demanded in a single request.

(3) The need for consultation, which shall be
conducted with all practicable = speed, with another
agency having substantial interest in the determination
of the request or among two or more components of the
agency having substantial subject matter interest.therein.

(4) The need to compile data, to write programming
language or a computer program, or to construct a
computer report to extract data.

(d) Nothing in this chapter shall be construed to
permit an agency to delay or obstruct the inspection or
copying of public records. The notification of denial of
any request for records required by Section 6255 shall set
forth the names and titles or positions of each person
responsible for the denial.

(e) Except as otherwise prohibited by law, a state or
local agency may adopt requirements for itself that allow
for faster, more efficient, or greater access to records than
prescribed by the minimum standards set forth in this
chapter.

SEC. 2. Section 62539 is added to the Government
Code, to read:

6253.9. (a) Unless otherwise prohibited by law, any
agency that has information that constitutes an
identifiable public record not exempt from disclosure
pursuant to this chapter that is in an electronic format
shall make that information available in an electronic
format when requested by any person and, when
applicable, shall comply with the following:
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(1) The agency shall make the information available in
any electronic format in which it holds the information.

(2) Each agency shall provide a copy of an electronic
record in the format requested if the requested format is
one that has been used by the agency to create copies for
its own use or for provision to other agencies. The cost of
duplication shall be limited to the direct cost of producing
a copy of a record in an electronic format.

(b) Notwithstanding paragraph (2) of subdivision (a),
the requester shall bear the cost of producing a copy of
the record, including the cost to construct a record, and
the cost of programming and computer services
necessary to produce a copy of the record when either of
the following applies:

(1) In order to comply with the provisions of
subdivision (a), the public agency would be required to
produce a copy of an electronic record and the record is
one that is produced only at otherwise regularly
scheduled intervals.

(2) The request would require data compilation,
extraction, or programming to produce the record.

(c) Nothing in this section shall be construed to
require the public agency to reconstruct a record in an
electronic format if the agency no longer has the record
available in an electronic format.

(d) If the request is for information in other than
electronic  format, and the information also is in
electronic format, the agency may inform the requester
that the information is available in electronic format.

(e) Nothing in this section shall be construed to permit
an agency to make information available only in an
electronic format.

fer

() Nothing in this section shall be construed to require
the public agency to release an electronic record in the
electronic form in which it is held by the agency if its
release would jeopardize or compromise the security or
integrity of the original record or of any proprietary
software in which it is maintained.

7.
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(2z) Nothing in this section shall be construed to permit
public access to records held by the—Department—ef—Meotor
Vehieles any agency to which access is otherwise
restricted by statute.

SEC. 3. Section 6255 of the Government Code is
amended to read:

6255. (a) The agency shall justify withholding any
record by demonstrating that the record in question is
exempt under express provisions of this chapter or that on
the facts of the particular case the public interest served
by not disclosing the record clearly outweighs the public
interest served by disclosure of the record.

(b) A response to a written request for inspection or
copies of public records that includes a determination
that the request is denied, in whole or in part, shall be in
writing.

SEC. 4. Notwithstanding Section 17610 of the
Government Code, if the Commission on State Mandates
determines that this act contains costs mandated by the
state, reimbursement to local agencies and school
districts for those costs shall be made pursuant to Part 7
(commencing with Section 17500) of Division 4 of Title
2 of the Government Code. If the statewide cost of the
claim for reimbursement does not exceed one million
dollars ($1,000,000), reimbursement shall be made from
the State Mandates Claims Fund.
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Assembly Bill No. 2799

CHAPTER 982

An act to amend Sections 6253 and 6255 of, and to add Section
6253.9 to, the Government Code, relating to public records.

[Approved by Governor September 29, 2000. Filed
with Secretary of State September 30, 2000.]

LEGISLATIVE COUNSEL’S DIGEST

AB 2799, Shelley. Public records: disclosure.

(1) The California Public Records Act provides that any person
may receive a copy of any identifiable public record from any state
or local agency upon payment of fees covering direct costs of
duplication or a statutory fee if applicable. The act provides that it
shall not be construed to permit an agency to obstruct the inspection
or copying of public records and requires any notification of denial
of any request for records pursuant to the act to set forth the names
and titles or positions of each person responsible for the denial. The
act also requires computer data to be provided in a form determined
by the agency.

This bill would provide that nothing in the act shall be construed
to permit an agency to delay or obstruct the inspection or copying of
public records. This bill would delete the requirement that computer
data be provided in a form determined by the agency and would
require any agency that has information that constitutes an
identifiable public record not otherwise exempt from disclosure that
is in an electronic format to make that information available in an
electronic format when requested by any person. The bill would
require the agency to make the information available in any
electronic format in which it holds the information, but would not
require release of a record in the electronic form in which it is held
if its release would jeopardize or compromise the security or integrity
of the original record or any proprietary software in which it is
maintained. Because these requirements would apply to local
agencies as well as state agencies, this bill would impose a
state-mandated local program.

Regarding payment of fees for records released in an electronic
format, the bill would require that the requester bear the cost of
programming and computer services necessary to produce a record
not otherwise readily produced, as specified.

(2) The act requires the agency to justify withholding any record
by demonstrating that the record in question is exempt under express
provisions of the act or that, on the facts of the particular case, the
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public interest served by not making the record public clearly
outweighs the public interest served by disclosure of the record.

This bill would require a response to a written request for public
records that includes a denial of the request in whole or in part to be
in writing. By imposing this new duty on local public officials, the bill
would create a state-mandated local program.

(3) The California -Constitution requires the state to reimburse
local agencies and school districts for certain costs mandated by the
state. Statutory provisions establish procedures for making that
reimbursement, including the creation of a State Mandates Claims
Fund to pay the costs of mandates that do not exceed $1,000,000
statewide and other procedures for claims whose statewide costs
exceed $1,000,000.

This bill would provide that, if the Commission on State Mandates
determines that the bill contains costs mandated by the state,
reimbursement for those costs shall be made pursuant to these
statutory provisions.

The people of the State of California do enact as follows:

SECTION 1. Section 6253 of the Government Code is amended
to read:

6253. (a) Public records are open to inspection at all times
during the office hours of the state or local agency and every person
has a right to inspect any public record, except as hereafter provided.
Any reasonably segregable portion of a record shall be available for
inspection by any person requesting the record after deletion of the
portions that are exempted by law.

(b) Except with respect to public records exempt from disclosure
by express provisions of law, each state or local agency, upon a
request for a copy of records that reasonably describes an identifiable
record or records, shall make the records promptly available to any
person upon payment of fees covering direct costs of duplication, or
a statutory fee if applicable. Upon request, an exact copy shall be
provided unless impracticable to do so.

(c) Each agency, upon a request for a copy of records, shall, within
10 days from receipt of the request, determine whether the request,
in whole or in part, seeks copies of disclosable public records in the
possession of the agency and shall promptly notify the person making
the request of the determination and the reasons therefor. In unusual
circumstances, the time limit prescribed in this section may be
extended by written notice by the head of the agency or his or her
designee to the person making the request, setting forth the reasons
for the extension and the date on which a determination is expected
to be dispatched. No notice shall specify a date that would result in
an extension for more than 14 days. As used in this section, ‘“‘unusual
circumstances” means the following, but only to the extent
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reasonably necessary to the proper processing of the particular
request:

(1) The need to search for and collect the requested records from
field facilities or other establishments that are separate from the
office processing the request.

(2) The need to search for, .collect, and appropriately examine a
voluminous amount of separate and distinct records that are
demanded in a single request.

(3) The need for consultation, which shall be conducted with all
practicable speed, with another agency having substantial interest in
the determination of the request or among two or more components
of the agency having substantial subject matter interest therein.

(4) The need to compile data, to write programming language or
a computer program, or to construct a computer report to extract
data.

(d) Nothing in this chapter shall be construed to permit an agency
to delay or obstruct the inspection or copying of public records. The
notification of denial of any request for records required by Section
6255 shall set forth the names and titles or positions of each person
responsible for the denial.

(e) Except as otherwise prohibited by law, a state or local agency
may adopt requirements for itself that allow for faster, more efficient,
or greater access to records than prescribed by the minimum
standards set forth in this chapter.

SEC. 2. Section 6253.9 is added to the Government Code, to read:

6253.9. (a) Unless otherwise prohibited by law, any agency that
has information that constitutes an identifiable public record not
exempt from disclosure pursuant to this chapter that is in an
electronic format shall make that information available in an
electronic format when requested by any person and, when
applicable, shall comply with the following:

(1) The agency shall make the information available in any
electronic format in which it holds the information.

(2) Each agency shall provide a copy of an electronic record in the
format requested if the requested format is one that has been used
by the agency to create copies for its own use or for provision to other
agencies. The cost of duplication shall be limited to the direct cost of
producing a copy of a record in an electronic format.

(b) Notwithstanding paragraph (2) of subdivision (a), the
requester shall bear the cost of producing a copy of the record,
including the cost to construct a record, and the cost of programming
and computer services necessary to produce a copy of the record
when either of the following applies:

(1) In order to comply with the provisions of subdivision (a), the
public agency would be required to produce a copy of an electronic
record and the record is one that is produced only at otherwise
regularly scheduled intervals.
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(2) The request would require data compilation, extraction, or
programming to produce the record.

(c) Nothing in this section shall be construed to require the public
agency to reconstruct a record in an electronic format if the agency
no longer has the record available in an electronic format.

(d) If the request is for information in other than electronic
format, and the information also is in electronic format, the agency
may inform the requester that the information is available in
electronic format.

(e) Nothing in this section shall be construed to permit an agency
to make information available only in an electronic format.

(f) Nothing in this section shall be construed to require the public
agency to release an electronic record in the electronic form in which
it is held by the agency if its release would jeopardize or compromise
the security or integrity of the original record or of any proprietary
software in which it is maintained.

(g) Nothing in this section shall be construed to permit public
access to records held by any agency to which access is otherwise
restricted by statute.

SEC. 3. Section 6255 of the Government Code is amended to
read:

6255. (a) The agency shall justify withholding any record by
demonstrating that the record in question is exempt under express
provisions of this chapter or that on the facts of the particular case the
public interest served by not disclosing the record clearly outweighs
the public interest served by disclosure of the record.

(b) A response to a written request for inspection or copies of
public records that includes a determination that the request is
denied, in whole or in part, shall be in writing.

SEC. 4. Notwithstanding Section 17610 of the Government Code,
if the Commission on State Mandates determines that this act
contains costs mandated by the state, reimbursement to local
agencies and school districts for those costs shall be made pursuant
to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of
the Government Code. If the statewide cost of the claim for
reimbursement does not exceed one million dollars ($1,000,000),
reimbursement shall be made from the State Mandates Claims Fund.
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A.B. No. 2798—Thomson. -
An act to amend Section 4027 of, and to add Article 3.5 (commencmg with Sectmn
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mental health, and declaring the urgency thereof,, to take effect immediately. Lo

2000 -
Feb. 28—Joint Rule 54 suspended. Assembly Rule 49(a) suspended. Read first time.
- To print. -
Feb. 29—From printer. May be heard in committee March 30.
Mar. - 16—Referred to Coms. on HEALTH and JUD. - _
‘April 12—Incommittee: Set, first hearing. Hearing canceled at the request of author
Noyv. 30—From committee without further action.

AB_ No. 2799—Shelley (Principal coauthor: Senator- Bowen) (Coauthors:

Alquist and Romero). _
An act to amend Sections 6253 and 6255 of, and to add Section 6253 9 to, the

Government Code, relating to public records.

2000 »
Feb. 28—JointRule 54 suspended Assembly Rule 49(a) suspended Read first time.
To print.

Feb. 29—From printer. May be heard in committee March 30.

Mar. 16—Referred to Com. on G.O.

April 10—Incommittee: Set, first hearing. Hearing canceled at the request of author.

April 24—In committee: Set second heanng Failed passaoe Recons1derat10n L

' ranted.
April 27——Ig3rom committee chair, with author’s amendments Amend, and re- refer to -
: Com. on G.O. Read second time and amended. o

April 27—Joint Rule 61 (b)(5) suspended.

May 2—Re-referred to Com. on G.O.

May 8—From committee: Do pass, and re-refer to Com. on APPR. Re-referred.

(Ayes 12. Noes 2.) (May 8).

May 22— From committee: Amend, and do pass as amended (Ayes 17. Noes 2.)
. (May 17).

May 23—Read second time and amended. Ordered returned to second readmg

May 24—Read second time. To third reading.

May 25—Read third time, passed, and to Senate. (Ayes 70. Noes 4. Page 6573.)

May 25—1In Senate. Read first time. To Com. on RLS for assignment. :

June 8—Referred to Com. on JUD.

June 22— From committee chair, with author’s amendments Amend, and re-referto .

committee. Read second time, amended, and re-referred to Com. on JUD.

July 5—From committee: Amend, do pass as amended, and re-refer to Com. on | N

APPR. (Ayes 5. Noes 0.)

July 6—Read second time, amended, and re-referred to Com. on APPR.

Aug. 18—From committee: Be placed on second reading file pursuant to Senate Rule
28.8. Read second time. To third reading.

Aug. 25—Read third time, passed, and to Assembly. (Ayes 34. Noes 0. Page 5992)

Aug. 25—In Assembly. Concurrence in Senate amendments pending. May be
‘considered on or after August 27 pursuant to Assembly Rule 77. Assembly
Rule 77 suspended. Senate amendments concurred in. To enrollment.
(Ayes 72. Noes 2. Page 8364.)°

Sept. 7—Enrolled and to the Governor at 9:30 a.m.

Sept. 29— Approved by the Governor.

Sept. 30—Chaptered by Secretary of State - Chapter 982, Statutes of 2000.
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AB 2799
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Page 1

Date of Hearing: April 10, 2000

ASSEMBLY COMMITTEE ON GOVERNMENTAL ORGANIZATION
Herh Wesson, Chair
AB 2799 (Shelley) — As introduced: February 28, 2000

SUBIECT: Public records

SUMMARY: Provides for the rclease of public records in an electronic format and authorizes

the rel

lease of records that are exempt from the Public Records Act (the PRA) in specificd

circumstances. Specifically, this bill:

1)

Deletes the requirement that public records kept on computer be disclosed in a form
determined by the public agency. Requires a public agency that keeps public records in an
electronic format to make that information available in that electronic format when

requested by any person and according to the following guidelines:

b)

¢)

4)

The agency must make the information avaitablc in any clectronic format in which it

holds the information.

Each agency must provide a copy of an electronic record in the format requested if the
requested format is once that has been used by the agency to create copics for its own
use or for provision to other agencies.

An agency may not be required to reconstruct a report in an ¢lectronic format if the
agency no longer has the records available in an clectronic format.

Authorizes an agency, or the superior court in an action brought under the PRA, to disclose
or order to be disclosed any record exempted from the PRA if, on the facts of the particular

case, the public interest served in disclosing the record clearly outweighs the public interest
served by not disclosing the rccord.

Requires an agency that withholds a public record to justify its withholding in writing.

Specifies that the requitements of the bill shall not be construed to permit an agency to

‘make informalion available only in an electronic format nor shall they be construed to

3)

permit access to records held by the Department of Motor Vehicles that are otherwise
restricted under the PRA.

Specifies that, in addition to existing provisions prohibiting a public agency from
obstructing the inspection or copying of public records, no agency may delay the inspection
or copying of public records. .

EXISTING LAW

1) Defines "public record” to include any writing containing information relating to the conduct
of the public's business prepared, owned, used, or retained by any state or local agency
regardless of physical form or characteristics.

LIS - 3a LH: 34
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AB 2799
Page 2

2) Requircs public records to be open to inspection at all times during the otfice hours of a state
or local agency and affords every person the right to inspect any public record, cxcept as
specifically provided.

3) Rcquires a public agency to justify withholding a public record by demonstrating that the
record in question is exempt under cxpress provisions of the PRA or that on the facts of a
particular case the public interest served by not making the record public clearly outweighs
the public interest served by disclosing the record.

4) Requires a court, when it finds that a public official’s decision not to disclose a public record
is unjustified, to order the public official Lo make the record public.

FISCAL EFFECT. Unknown.

COMMENTS:

1. Need for the bill. The PRA pecrmits a state or local agency to provide computer records in
any format determined by the agency. This bill would require an agency Lo provide computer
records in any format that it currently uses. According to the sponsor, the California Newspaper
Publishers Association, this bill is intended to ensure quicker, more useful access to public
records. The sponsor also notes that the bill sccks to provide reasonable guidelines for public
uccess to electronically held records. The sponsor claims that this bill will balance the ability of
private citizens to access public records with the discretion of public agencies to deny such
records requests. - .

2. Reverse balancing test. The PRA generally establishcs broad guidelines about the types of
documents that may not be subject to public disclosure and atfords statc agencics discretion to
apply a balancing test when determining whether or not to release a record. In applying the test,
the agency must determine that the "public interest scrved by not making the record public
clearly outwcighs the public interest served by disclosing the record.” This bill attempts to apply
a reverse balancing test by giving courts and state agencies the authority o disclose any public
record if the agency or superior court determines that, depending on the facts of a particular case,
the public interest served by disclosing the record clearly outweighs the public interest scrved by
not disclosing the record. The reverse balancing test disclosure would apply even when a court
finds that the record is exempted from disclosure under the PRA,

3. Opposition. Opponents argue that the bill subjects confidential records to a "vague”
balancing test. Opponents claim that the test undermines key provisions of the PRA which
protects proprietary information such as applications for the issuancc of securities or of financial
institutions, including banks, savings and loan associations. industrial loan companies, credit
unions, and insurance companies.
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AB 2799
Page 3

4. County concerns. The California Stale Association of Counties (CSAC) is also concerned
that the bill would permit a court or other agency, despite any other exemption in the PRA, to
order disclosure of a record it found to pass the reverse balancing test. CSAC is concerned that
this provision would permit the releasc of specifically exempted information such as preliminary
drafts or notes, geological and utility systems data, or complaint or investigation of records of
local law enforccment agencies.

5. Policy consideration. The comumittcc may wish Lo consider whether the courts should have
the discretion, even when they find that a record is generally excmpt from disclosure under the
PRA, to require disclosure of that record if meets the reverse balancing test. The committee may
also wish to consider whether the reverse balancing test gives courts and agencies too much
discretionary authority to relcase records that are specifically prohibited from release under the
PRA or any other provision of law.

REGISTERED SUPPORT / OPPOSITION:

Support

California Newspaper Publishers Association
First Amendment Coalition

Qpposition

Association of California Insurance Companies -
Personal Insurance Federation of California

Analysis Prepared by:  Richard Rios / G. O./(916) 319-2531
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AB 2799
Page |

Date of Hearing: April 24, 2000

ASSEMBLY COMMITTEE ON GOVERNMENTAJ. ORGANIZATION
Herb Wesson, Chair
AB 2799 (Shelley) — As introduced: February 28, 2000

SUBJECT: Public records

SUMMARY: Provides for the release of public rccords in an electronic format and authorizes
the release of records that are exempt from the Public Records Act (the PRA) in specified
circumstances. Specifically, this bill: '

1)

a)

b)

c)

3)

4)

Dcletes the requirement that public records kept on computer be disclosed in a form
determincd by the public agency. Requircs a public agency that keeps public records in an
electronic format to make that information available in that clectrom¢ format when
requested by any person and according to the following guidelincs:

The agency must make the information available in any electronic format in which it
holds the information,

Each agency must provide a copy of an electronic record in the format requested if the
requested format is one that has been used by the agency to create copics for its own
use or for provision to other agencies.

An agency may not be required to reconstruct a report in an electronic format if the
agency no longer has the records available in an electronic format.

Authorizes an agency, or the superior court in an action brought under the PRA, to disclose
or order to be disclosed any record exempted from the PRA if, on the facts of the particular

case, the public interest served in disclosing the record clearly outweighs the public interest
served by not disclosing the record.

Requires an agency that withholds a public record to justify its withholding in writing.

Specifies that the requirements of the bill shall not be construed to permit an agency to

‘make information available only in an electronic format nor shall they be construed to

5)

permit access to records held by the Department of Motor Vehicles that are otherwise
restricted under the PRA.

Specifies that, in addition to existing provisions prohibiting a public agency from
obstructing the inspection or copying of public records, no agency may delay the inspection
or copying of public records. .

EXISTING LAW

1) Defines "public record" to include any writing contaiming information relating to the conduct
of the public's business prepared, owned, used, or rctained by any state or local agency

re

gardless of physical form or characteristics.
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AB 2799
Page 2

2) Requires public records to be open to inspection at all imes during the office hours of a state
or local agency and affords every person the right to inspect any public record, cxcept as
specifically provided.

3) Requires a public agency to justify withholding a public rccord by demonstrating that the
record in question is exempt under cxpress provisions of thc PRA or that on the facts of a
particular case the public interest served by not making the record public clearly outweighs
the public interest served by disclosing the record.

4) Requires a court, when it finds that a public official's decision not to disclose a public record
is unjustificd, to order the public official to make the rccord public.

FISCAL EFFECT: Unknown,
COMMENTS:

1. Need for the bill. The PRA permits a state or local agency to provide computer records in
any format determincd by the agency. This bill would require an agency to provide computer
records in any format that it currently uses. According to the sponsor, the California Newspaper
Publishers Association, this bill is intended to ensure quicker, more useful access to public
records. The sponsor also notes that the bill sccks to provide reasonable guidelines for public
access to electronically held records. The sponsor claims that this bill will balance the ability of
private citizens to access public records with the discretion of public agencies to deny such
records requests. = .

2. Reverse balancing test. The PRA generally cstablishes broad guidelincs about the types of
documents that may not be subject to public disclosurc and affords state agencies discretion to
apply a balancing test when determining whether or not to relcasc a record. In applying the test,
the agency must determine that the "public interest served by not making the record public
clcarly outweighs the public intercst served by disclosing the record.” This bill attempts to apply
a reverse balancing test by giving courts and state agencies the authority to disclose any public
record if the agency or superior court determines that, depending on the facts of a particular case,
the public interest served by disclosing the record clearly outwcighs the public interest scrved by
not disclosing the record. The reversc balancing lest disclosure would apply even when a court
finds that the record is exempted from disclosure under the PRA.

1]

3. Opposition. Opponents argue that the bill subjects confidential records to a "vaguc
balancing test. Opponents claim that the test undermings key provisions of the PRA which
protect proprietary information such as applications for the issuance of securitics or of financial
institutions, including banks, savings and loan associations, industrial loan companies, credit
unions, and insurance companies. Opponents also contend that the bill would perrmt a court or
other agency, despite an exemption in the PRA, to order disclosure of a record it found to pass
the reverse balancing test. Opponents are concerned that this provision would permit the release
of specifically exempted information such as preliminary drafts or notes, geological and utility
systems data, or complaint or investigation of records of local law enforcement agencies.
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AB 2799
Page 3

4, Policy consideration. The committee may wish 1o consider whether the counts should have
the discretion, even when they find that a record is generally excmpt from disclosure under the
PRA, to require disclosurc of that record if it meets the rcverse balancing test. The committee
may also wish to consider whether the reverse balancing test gives courts and agencies too much
discretionary authority to release records that are specifically prohibited fror release under the

PRA or any other provision of law.

REGISTERED SUPPORT / OPPOSITION:

Support

California Newspaper Publishers Association
First Amendment Coalition

Opposition

Association of California Insurance Companies
California Association of Sanitation Agencies
California Chamber of Commerce

California Manufacturers & Technology Association
California Municipal Utilities Association
California State Association of Counties
California State Sheriffs Association

Civil Justice Association of California

Office of the State Attorney General

Personal nsurance Federation of California
San Bernardino County Sheriff's Department
Wine Institute

Analysis Prepared bv:  Richard Rios/ G. O./(916) 319-2531
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AB 2799
Page 1

Date of Hearing: May 8, 2000

ASSEMBLY COMMITTEE ON GOVERNMENTAL ORGANIZATION
Herb Wesson, Chair
AB 2799 (Shelley) - As amended: April 27, 2000

SUBJECT; Public records

SUMMARY: Provides for the relcase of public records in an electronic format and requires a
public ageney that withholds a public record to justify its withholding in writing.

1)  Deletes the requirement that public records kept on computer be disclosed in a form
determincd by the public agency. Requires a public agency that keeps public records in an
electronic format to make that information available in that electronic format when
requested by any person and according to the following guidelines:

a) The agency must make the information available in any electronic format in which it
holds the information.
Each agency must provide a copy of an electronic record in the format requested it the.
requested format is one that has been used by the agency to crcatu CrRSE TS c‘mm S
use or for provision to other agencics. "”* Bl miie o
) An agency may not be required to reconstruct a repott in an electromc io; gtratiif thc.

agency no longer has the records available in an electronic format.

[

(800) 668-1917

7} Requires an agency that withholds a public record to justify its withholding in writing.

3)  Specifies that the requirements of the bill shall not be construed to permit an agency to
make information avaitable only in an electronic format nor shall they be construed to
permit access 1o records held by the Department of Motor Vehicles that are otherwise

restricted under the PRA,

4)  Specifies that, in addition to existing provisions prohibiting a public agency from

%4/ LEGISLATIVE INTENT SERVICE

obstructing the inspection or copying of public records, no agency may delay the inspection o
or copying of public records. 3 .::
LT

u‘

EXISTING LAW

1) Defines "public record" to include any writing containing information relating to the conduct
of the public's business prepared, owned, used. or retained by any state or local agency
regardless of physical form or characteristics. :

2) Requires public records to be open to inspection at all times during the office hours of a state
or local agency and affords every person the right to inspect any public record, except as
specifically provided.
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3) Requires state and local agencies to make an exact copy of a public record available to any
person upon payment of fees covering direct costs of duplication, or a statutory fee, if
applicable. '

4) Requires that computer data be provided in a form determined by the agency.
FISCAL EFFECT: Unknown.

COMMENTS:

1. Neced for the bill. The PRA permits a state or local agency to provide computer records in
any format determined by the agency. This bill would require an agency to provide computer
records in any format that it currently uses. According to the sponsor, the California Newspaper
Publishers Association, this bill is intended to ensure quicker, more useful access to public
records. The sponsor also notes that the bill seeks to provide reasonable guidelines for public
access to electronically held records.

2. Substantive amendments. This bill was heard by this committee on April 24, 2000 and
failed passage. Since the April 24 hearing; the author has substantially amended the bill to
remove a controversial provision whidfi:ww:ld have-authorized courts and state agencies to
release records exempted from:thiefsFRrg Fihezcourt or agency determined that the "public interest
served by disclosing the record clearhnoutiwzighs the public interest served by not disclosing the
record.” This provision is referred to-as the "reversc balancing test” and was the primary issuc of

discussion during the bill's hearing. . -

-

3. Remaining opposition. Although some opponents have removed their opposition in
response to the most recent amendments, some remain concerned with the bill's requirernent that
public records be released in any electronic format that the agency uses to hold public records.
Opponents point out that state and local agencies retain massive databases which may include
nondisclosable public records. They claim that redacting the nondisclosable information from
the electronic records could be a costly and time-consuming process that is more vulnerable to
error, which may result in the unintentional release of nondisclosable information. Opponents
note that the bill does not contain a provision authorizing agencics to charge fees covering the
cost of preparing the electronic record for public release. It is unclear how local agencies
currently account for public records that are required to be redacted but that are disclosed in a
paper format. '

4. Similar legislation. AB 1099 (Shelley) of this legislative session would have required state
and local agencies to provide copies of public records in any form requested, including in a
computer format, as long as the form was already used by the agency in the conduct of its
business. AB 1099 passed this committee by a 13-0 vote but was later amended to contain a
subject matter different from that which this committee considered.

LH: 41

.0
L )]
L

(800) 666-1917

%4/ |EGISLATIVE INTENT SERVICE

%



REGISTERED SUPPORT / OPPOSITION:

Support

California Newspaper Publishers Association
First Amendment Coalition

Opposition

California Association of Sanitation Agencies
California Municipal Utilities Association
California State Sheriffs Association

Office of the State Attorney General

San Bernardine County Sherill's Departiment

Analysis Prepared by:  Richard Rios / G. O./(916) 319-2531

AB 2799
Page 3
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Governmental Organization

Date of Hearing: 05/08/2000

BILL NO. AB 2788 AB 2792 AP 2799
ACTION VOTED ON Do pass and |Do pass and Do pass and
ra-refer to |re-refar to re-rafer to
the Com on the Com on tha Com on
Appr. Appr. Appr.
Aye No Aye No Aye No Aye . No
Wesson (Chair) X X X
Granlund (V. Chair) X X X
Battin X X X
Brewer X X : X ~
Briggs X HE 4 X >
Caldexon Absent Absent Absaent 8
Cardenas X : X X ©
Cardoza X X Not Voting S
Floyd X X : X =
Lempert X X X w
Longville X X X Q
Machado X Not Voting X &
Maldonado X : Not Voting ~ |- X : o
Margett X : X Not Veoting =
Reyes X X Not Voting =
Strickland X - : X X =
Vincent Absent Absent Absent >
Wiggins X X X <
Wright, Roderick X X X %
Ayes: 17 Ayes: 10 Ayes: 12 Ayes: 0 Uo_]
Noeas: 0 Neoes: 5 Noes: 2 Noes: 0 -
s
s"‘
lt‘:
RECEIVED: ‘a8
, Chair
2
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(2)REPCRTS OF STANDING COMMITTELS<c2>
§(2) Committee on Governmental Organization
§ Date of Hearing: May 08, 2000 [_J<z>

9 Mr. Speaker: Your Committee on Governmental Organization reports:

8

q Assembly Bill No. 2777 (15=0)
1 Assembly Bill No. 2788 (17-0) '
9 Assembly Bill No. 2792 (10-5)
q Assembly Bill NMo. 2799 (12-2)

(800) 666-1917

L
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(1)With the reccmmendation: Do pass, and be re-referred to the Committee
on Appropriations. <l1>

,Chair

WESSON

($)Arove bill re-referred to the Committes on Appropriations.
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Governmental Organization

Date of Hearing: 04/24/2000
BILL NO. AB 2753 AB 2799 AB 2789 AB 2847
ACTION VOTED ON Do pass and |Do pass as Recongider- Do pass as
re-refer to | amended and ation amended and
the Com on re-refer to granted. re-refer to
Appr. the Com on the Com on
AppPT .- Appr.
. FAIL PASSAGE
Aye : No Aye : No Aye ; No Aye : No
Wesson (Chair) X X : X X
Granlund (V. Chair) X : X X : X :
Battin X Not Voting X X
Brewer X : X X X
Briggs X Not Voting X X : =
Cardenas Abgent Absent Absent Absent &
Cardoza X Not Voting X : X : &
Floyd Absent Absent Abgent : X =)
Lempert : X X X X L
Longville X X : X X
Machado X X X X : 5]
Maldonado X Not Veting X X z
Margett X : X —| . X X W
villaraigosa Abszsent Absent Absent Absgent E
Vincent Absent Absent Absant Absent =
Wiggins Absent X X : Absent Z
Wright, Roderick X : X : X : X LZL‘
Vacancy £
Ayes: i1 Ayes: 6 Ayes: 13 Ayesn: 12 7
Noes: 1 Noes: 3 Noes: 0 Noes: 1 L5u
—
o~
RECEIVED: :t“‘.
; Chair :.':
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(2)REPORTS OF STANDING COMMITTEES<c2>»

¢(2) Committee on Governmental Organization

Y pDate c¢f Hearing: April 24, 2000 [_j<r=>
¢ Mr. Speaker: Your Committee on Governmental Organization reports:
¢ Assembly Bill No. 2520 (12-2)
{ Assembly Bill No. 2572 (L1-1)
¢ Assembly Bill No. 2847 (12-1)

(1)With amendments with the reccmmendation: Amend, do pass,
and pe re-referred to the Committee on Appropriations. <l>

SSON ’

(8YAbcve bill oxrdered to second reading.

(800) 666-1917

&

-

as amended,

,Chair
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Legislutive Conmsel of California file HCYWINNT Femporury Internet Files/Contlict

tof

CONFLICT NOTIFICATION £ i I |
Mairch 29, 2000 ©Legis gg}gfﬁl

California

FHIN M. GREGORY

A.B. 2799

The above measure, introduced by Assembly Member Shellcy, which is now set
for hearing in the

Assembly Governmental Organization Committee
appears to be in conflict with

S.B. 2027 - Sher

The enactment of these measures in their present form may give rise to a serious
legal problem which possibly can be avoided by appropriate amendments.

We urge you to consult our Corrections Section at Corrections. Unit@lc.ca.gov
or 916-445-0430 at your carliest convenience.
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04/26/00 12:55 PM
RNO0D09197 PAGE 1
Substantive

AMENDMENTS TO ASSEMBLY BILL NO. 2799
Amendment 1

On page 5, line 9, strike out "la)y"

Amendment 2 _ .
On page 5, strike out lines 16 to 23, inclusive
._0_

(800) 666-1917
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“‘?Fax Cover Sheet

California Newspaper Publishers Association
Legislative/Legal Department

If you experience difficulty receiving this fax,
please call Chris at 916-288-6014.

To: Richard Rios
Company:
Phone:

Fax: 916/319-3979
From: Tom Newton

fax # 916.288.6005

-

Date: 4/4/00

Pages including cover. 719

COMMENTS:

CNPA
930 G Street
Sacramento, CA 95814
General Counsel Tom Newton: (916) 288-6015
Legal Counsel Jim Ewert: (916) 288-6013
Legislative Assistant Christine Caro: (916) 288-6014
tom@cnipa.com W im@cnpa.com § chrig@enpa.com
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CAPENAL 5111675 _ Page 1 of

Term P
West's An.Cal.Penal Code § 11167.5 o B

WEST'S ANNOTATED CALIFORNIA CODES
| PENAL CODE
PART 4. PREVENTION OF CRIMES AND APPREHENSION OF CRIMINALS

TITLE L. INVESTIGATION AND CONTROL OF CRIMES AND CRIMINALS

CHAPTER 2. CONTRQL OF CRIMES AND CRIMINALS
ARTICLE 2.5. CHILD ABUSE ANT) NEGT.ECT REPORTING ACT
Copr. © West Group 2000, All rights reserved.
Current through 1999 portion of 1999-2000 Reg, Sess, and 1st Ex. Sess.

§ 11167.5. Confidentiality of reports; violations; disclosure

(a) The reports required by Sections 11166 and 11166.2 shall be confidential and may be disclosed
only as provided in subdivision (b). Any violation of the confidentiality provided by this article is a
misdemeanor punishable by imprisonment it a county jail not to excecd six months, by a fine of five
hundred dollars ($500), or by both that imprisonment and fine.

(b) Reports of suspected child abuse and information contained therein may be disclosed only to the
following:

(1) Persons or agencics to whom disclosure of the identity of the reporting party is permitted under
Section 11167,

(2) Persons or agencies to whom disclosure of information is permitted under subdivision (b) of
Section 11170.

(3) Persons or agencies with whom investigations of child abuse are coordinated under the
regulations promulgated under Section 11174

(4) Multidisciplinary personnel teams as defined in subdivision (d) of Scetion 18951 of the Welfare
and Institutions Code. )

(5) Persons or agencies responsible for the licensing of facilities which care for children, as specified
in Scetion 11165.7.

(6) The Statc Department of Social Services or any county licensing agency witich has confracted
with the state, as specified in paragraph (3) of subdivision (b) of Section 11170, when an individual
has applied for a community care licensc or child day care license, or for employment in an out- of-
home care facility, or when a complaint alleges child abuse by an operator or employce of an out-of-
home care facility.

(7) Hospital scan teams. As used in this paragraph, "hospital scan team" means a team of three or
more persons cstablished by a hospital, or two or more hospitals in the same county, consisting of
health care professionals and representatives of law enforcement and child protective services, the
members of which arc engaged in the identification of child abuse. The disclosure authorized by this
section inciudes disclosure among all hospital scan teams.

(8) Coroners and medical examiners when conducting a postmorterm examination of a child.

(9} The Board of Prison Terms, who may subpoena an empicyee of a county welfare department who
can provide relevant evidence and reports that both (A) are not unfounded, pursuant to Section
11165.12, and (B) concern only the cwrrent incidents upon which parole revocation proccedings are
pending against a parolee charged with child abuse. The reports and information shall be confidential
pursuant o subdivision (d) of Section 11167.

(10) Personnel from a child protective agency responsible for making & placement of a child pursuant
to Section 361.3 of, and Article 7 {commencing with Section 305) of Chapter 2 of Part | of Division
2 of, the Welfare and Institutions Code,

(11) Persons who have been identified by the Department of Justice as listed in the Child Abuse
Central Index pursuant to subdivision (c) of Section 11170. Nothing in this paragraph shall preclude a
submitting agency prior to disclosure from redacting the name, address, and tefephone number of a
witness, person who reports under this article, or vietim in erder to maintain confidentiality as
required by law.

(12) Out-of-state law enforcement agencics conducting an investigation of child abuse only when an

(800) 668-1917
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agency makes e request for reports of suspected child abuse in writing and on official letterhead,
identifying the suspected abuser or victim by name. The request shall be signed by the department
supervisor of the requesting law enforeement agency, The written request shall cite the out-of-statc
statute or Interstate compact provision that requires that the information contained within these
reports is to be disclosed only to law enforcement, prosecutorial catities, or mulsidisciplinary
investigative teams, and shall cite the criminal penalties for unlawful disclosure provided by the
requesting state or the applicable interstate compact provision. In the sbscnce of noth (1) a specific
out-of-state stafute or interstate compact provision that requires that the information cortained within
these reports be disclosed only to law enforcement, prosecutorial entities, or mulitidisciplinary
investigative tcams, and (2) criminal penalties equivalent to the penaities in California for unlawfy!
disclosure, access shall be denied.

{13) Persons who have verified with the Department of Justice that they arc listed in the Child Abusc
Cantral Index as provided by subdivision (s) of Sectioz 11170, Disclosurc under this sectior. shali be
subject to the California Public Records Act (Chapter 3.5 (commencing with Scction 6230) of
Division 7 of Title 1 of the Government Code). Nothing in this section prohibits a submitting agency
prior to disclosure from redacting the name, address, and telephone number of a witness, person who
reports under this article, or victim to maintain confidentiality as required by law.

(14) Each chairperson of a county child death review team, or his or her destgnec, (o whom
disclosure of information is permitted under this article, relating to the death of one or more children
and any prior child abuse investigation reports maintained involving the same victim, stblings, or
suspects. Local child death review teams may share any relevant information regarding casc reviews
involving child death with other child death review teams.

(c) Authorized persons within county health departments shal! be permitied to receive copies of any
reports made by health practitioners, as defined in Section 11165.8, pursuant o Section 111635.13,
and copies of assessments completed pursuant to Sections 123690 and 123605 of the Health: and
Safety Code, 10 the extent permitied by federei faw. Any information received pursuant to this
subdivision is protected by subdivision (e).

(d) Nathing in this section requires the Department of Justice to disclose infermation contained in
records maintained under Section 11169 or under the regulations promulgated pursuant to Seetion
11174, except as otherwise provided in this article.

(e) This section shall not be interpreted to aliow disclosure of any reports or records relevant to the
reports of child abuse if the disclosure would be prohibited by any other provisions of state or federal
iaw applicable to the repoits or records relevant to the reports of child abuse.

CREDIT(S)
1992 Main Volume
(Adc‘c‘d by Stats 1983, <. 1082, § 1. Amended by Stats. 1985, ¢. 1593, § 4, cff. Oct. 2, 1985,

5.1 983,
Stats. 1985, ¢. 1598, § 7.5; Stats.1987, ¢. 167, § 1, Stats 1987, ¢. 1459, § 24 Stats.198%, ¢. 1580, § 3;
Stats. 1989, ¢. 133, § 1; Stats.1989,¢. 1169, § 2.)

2000 Electronic Update

{Amended by Stats. 1995, ¢. 391 (A.B.1440), § 1; Stats, 1997, ¢. 24 (A.B.1536). § i: Stats. 1997, ¢
842 (S.B.644), § 4; Stats.1997, c. 844 (A.B.1065), § 1.5; Stats. 1998, ¢. 485 (A.B.2803), § 135))

<General Materials (GM) - References, Annotations, or Tables>
HISTORICAL AND STATUTORY NOTES

2000 Electronic Update
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1995 Legislation

The 1895 amandment added a new subd. (c). relating to disclosure to authorized persons it county
health departments; and redesignated as subds. (d) and (¢) former subds. (c) anc (d).

1997 Legislation

Stats. 1997, ¢. 844, in subd. (a), substituted "is" for "shall be”, substitutcd "Imprisonment i a county
iail not to exceed six months" for "up to six months in jail or" and inserted “that imprisonment and
fine"; in subc. (b), in par. (7), substituted "all hospital scan teams” for "hospital scan teams located in
the same county”, in par. (9), substituted “who may subpoena an employee of a county welfare
depariment who can provide relevant evidence and” for "may subpoena", and added pars. (10) to
(14), relating to child protection agency personnel, persons listed in the Child Abuse Central Index as
orovided in subds. (c) and (2 of § 11170, out-of-slale law enforcement agencies, and cach county's
child death review team’s chaiperson; and in subd. (¢), substituted "Sections 123600 and 123605" for
"Sections 10900 and 10901",

Under the provisions of § 3 of Stats. 1997, c. 844, the 1997 amendments of this section by ¢. 344
(A.B.1065) and c. 842 (S.B.644) were given effect and incorporated in the form set forth in§l.5of
c. 844,

A amendment of this scction by § 1 of Stats.1997, ¢. 844, failed to become operative under the
provisions of § 3 of that Act.

Section 1 of Stats. 1997, c. 842 (S.B.644), provides:
“This act shall be known and may be cited as Lance's Law Child Safety Reform Act of 1997."

Amecndment of tiis sectioz by § 4.5 of Stals. 1997, c. 842 (5.B.634), fuiled to become operative under
the provisions of § § of that Act.

Section affected by two or more acts at the same sessior: of the legislature, see Government Code §

1998 Legislation
Stats. 1998, c. 485, made nonsubstantive changes to maintain the code.

Subordination of legislation by Stats.1998, ¢. 485 (A.B.2803), to other 1998 legislation, see
Historical and Statutory Notes under Business and Professions Code § 4840.

1992 Main Voluma

‘The 1985 amendment by ¢. 1593 added subd. (b)(3).

The 1985 amendment by c. 1598, in subd. (a), substituted "Sections 11166 and 11166.2" for "Scction
11166"; substituted, in subd. (b)(5), "subdivision (1) of Section 11166" for "Scction 11166.1", and
added subd. (b)(6).

Section 12 of Stats. 1985, ¢, 1598, provides:

nSection: 7.5 of this bill incorporates amendments to Section 11167.5 of the Penal Code proposed by
Loth this bill and AB 2337 [Stats.1985. . 15931, It shall only become operative i (1) both bilis are
enactod and become effcctive on or before January 1, 1986, (2) cach bill amends «3¢ction 11167.5 ot

the Penal Codes f*Section L1167.5# was se aended], and (3) this bill is enpcied after AB 2337, 10 which case
Seetiof L 1167.3 of she Pepyl Code, as amended by AB 2337, shall remain operativa enly uniil the operative date of thy

(800) 666-1917
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yecome operative.”

The amendinent by Stas 1987, ¢. 1455, in subd. (b)(5) substituied "Section 1116377 for "subdivision (h} of Sestion
11166 and inserted subd. (b)(7) relating to hospital scan wams,

l'_n

Effee: of amendment of section by two or more acts al the same session of the legistarure, see Governiment Code § V6

The 1988 amend:aest added. o the list in subd, (b) of persons ar agenciés to wham reparts may e disclosed, subd. (h)
{8) regarding coroners and medical cxamingts.

The 1989 amendment inserted "or any county licensing agency which has conlracted with the state” in subd. {b)(0), and
added subd. (B)(%).

The 1989 smendment by ¢ [ 169 of (his section explicitly smended the 19%9 amendment of this sextion by ¢ 153,

LAW REVIEW AND JOURNAIL COMMENTARIZS

Chuld sexual abuse and tha Jaw. B. Kay Shafer, 12 L.A.Law. 36 {Sept. 1985).

LIBRARY REFERENCES
19592 Mair Volume
Wards and Phyases (Perm.Bd )

Legal Jursprudences
Cal Jur 3d Crimu L. § 46. N

Treauses and Practice Alds
Witkin, Summary (9th ed) Torts § 288, _
The Rutter Group, Family Law (Hogobeom & King) § 11:166.

NOTES OF DECISIONS

In general |
District altorneys 2

I. In general

The informanon in the California department of justice child abuse files, which is to be used in furtherance of
investigating suspested child abuse and carrying out the purpose of the Child Abuse Reparting Law {$ 11165 el seq.),
namely the protection ef children, must be provided to child protective agencies submitting a report, or to a district
atorney who has requested notification of a suspected chifd abuse case, but the department is 1ot obiigated to turntsh this
wformation to other persens cr ugencics. 85 Ops.Atty.Gen, 335, 6-1-82.

2. Dustrict attorneys

A district auornay, whea tavestigating or prosecuting 4 case of child abuse where the vietim is or has been the subject of
juveaile dependency or wardship proceedings in which the district aorney did not participate, has access o the recerds
of the juvenile court oniy through an crder of (ke jeventle court permifling such access and may not obtain such receids

by a search wurrant or subpoena duces tecwin: but, where the viciim has been the recipient of public weitare aid or
andy

assistance the district attorney, for his investigation or prusccution, has access to the records of the wellwre agency
peraining to the victim and may oblain such records by search: warrant or subpoena duces tecum. 66 Ops. Atty.Gen. 106,
2

-31-85.

West's Ann. Cul, #Penal® Codc § #11167.5+
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West's Ann.Cal. Welfl & Inst.Code § 4135

WEST'S ANNOTATED CALIFORNIA CODES
WELFARE AND INSTITUTIONS CODE
DIVISION 4, MENTAL HEALTH
PART 2. ADMINISTRATION OF STATE INSTITUTIONS FOR THE MENTALLY
DISORDERED
CHAPTER I, JURISDICTION AND GENERAL GOVERNMENT
Copr. & West Group 2000. All nghts reserved.
Current through 1999 portion of 1999-2000.Reg. Sess. and Ist Ex. Scss,

§ 4135, Mentally ubnormal sex offender; commitment; discharge; records, inspection

Any person committed to the State Department of Menta! Health as @ mentally abnormal sex offender
shall remain a patient cornmitted to the department for the period specified in the court order of
comunitment or until discharged by tiie medical direstor of the state hospital in which the persen is a
patient, whichever oceurs first. The medical director may grant such patient a leave of absence upon
such terms and conditions as the medical director deems proper. The petition for commitment of a
person as a mentally abnormal sex offender, the reports, the court orders and other court documents
filed in the court in connection therewith shall not be open to inspection by any other than the parties
‘0 the proceeding, the attormeys for the party or parties, and the State Department of Mental Health,
except upon the written authority of a judge of the superior court of the county in which the
proceedings werc had.

Records of thie supervision, care and treatiient given to each person committed to the Statc
Department of Mental Health as & mentally abnormal sex offender shall not be open to the inspection
of any person not in the employ of the department or of the state hospital, except that a judge of the
superior court may by order permil examination of such records,

The charges for the care and treatment rencered to persons committed as mentally gbnormal sex
offenders shall be in accordance with the provisions of Article 4 (commencing with Section 7275) of
Chapter 3 of Division 7.

CREDIT(S)
1998 Main Volyme

(Added by Stats. 1970, ¢. 33
T A

p. 734, § 1. Amended by Stats, 1971, c. 15393, p. 3332, § 358, operative
July i, 1973, Stats. 1977, ¢. 125 4

2, p. 4497, § 536, operative July 1, 1978.)

<General Maierials (GM) - References. Annotations, or Tables>

HISTORICAL AND STATUTORY NQTES
1998 Main Volume

Former § 4135, added by Stats.1957, ¢, 2411, p. 4156, § 2, was repealcd by Stats. 1963, ¢. 1784, p.
3978, § 4. It related to the determination of disability.

Derivation: Forner § 5604, added by Stats, 1949, ¢. 1457, p. 2540, § 1.
Formar § 5603, added by Stats.1945, ¢, 1457, p. 2540, § 1.

Former §§ 5704, 5705, added by Stas.1965, c. 391, p. 1678, ¢ 5.

-
I3

(800) 666-1917

LEGISLATIVE INTENT SERVICE

2%

“
‘:..

LH: 55 ap-13



ARpr 04 GO (03:23p crpa g162886002 IP 8
CAWEL & INST s 4135 Page 2 of 2

Former §5 6454, 6453, added by Stats, 1967, ¢. 1667, p. 4107, § 37.

[LIBRARY REFERENCES
1998 Main Volume
Mental Health o441,

WESTLAW Tepic No. 257A.
C.J.S. Insane Persons § 248,

NOTES OF DECISIONS

In general
scords 2

1. In geaeral P~
: &
Where district atoiney told defendant that anly way he could get lreatmiont was by ples of guiity in criminal courtio o
burg'ary in second degree but, in fact, defendant could have been referred as mentally disordered sex offender whether 9
convicted of fclony or misdemeanor and could have been referred without criminal conviction as mentally abnormal sex S
offender und where distrie: attorney. defendant’s attorney, defendant and his inother all beligved that otdinary procedures 2
of diagnosis and trealinent would be available to defendant though they were not becauss of defendant's inability to =
communicaie in English, failure o afford promised dingnesis and treatment required seting aside piea of guilty and
judgment of conviction thercon. People v. Cortez (App, | Dist. 19203 91 Cul.Rpu. 660, 13 Cal.App.3d 37 8
S
2 Records &
= - 0
New confidentialily provisions of § 5328 do not affect proceedings under the Lanterman-Petris-Short Act as these 5
judicial resords are public, but judicial records concerning commitment of menially abnormal sex offenders uider § 6454 ’-,’_-'
(repealed 1970), initial groceedings concerning wards and dependent children in juvenile court (§ 827) and prepetition 4
evaluation reports concerning mentally disordered (§ 3202) are confidential, 53 Ops.Atty.Gen, 25, 1-23-70. %'
o
West's Ann, Cal. Welt, & Inst. Code § 4135 <
CAWEL & INST § 41353 2
END OF DOCUMENT 8
Copr. (C) West 2000 Ne Claim to Onig. U.S. Govt. Warks -
e
2
1 3 |‘:
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‘ . Term
West's Ann.Cal, Welf, & Inst.Code § 5328

WEST'S ANNOTATED CALIFORNIA CODES
WELFARE AND INSTITUTIONS CODE
DIVISION 5. COMMUNITY MENTAL HEALTH SERVICES
PART | THE LANTERMAN-PETRIS-SHORT ACT
CHAPTER 2. INVOLUNTARY TREATMENT
ARTICLE 7. I.EGAL AND CIVIL RIGHTS OF PERSONS INVOLUNTARILY DETAINED
Copr. © West Group 2000. All nights reserved.
Current through 1999 portion of 1999-2000 Reg. Sess. and 1st Ex. Sess.

§ 5328 Confidential information and recovds; disclosure; consent

All information and records obtained in the course of providing services under Division 4
(commencing with Section 4000), Division 4.1 (commencing with Scction 4400), Divisien 4.5
(commaencing with Seetion 4500), Division 5 (commencing with Section 5000). Division 6
(commencing with Section 6000), or Division 7 (coramencing with Section 7100), to either voluntary
or involuntary recipients of services shall be confidential, Information and records obtained in the
course of providing similar scrvices to either voluntary or involuntary recipients orior to 1969 shall
also be confidential, Information and records shall be disclosed only in any of the following cases:
(a) Tn communications between qualified professional persons in the provision of services or
appropriate referrals. or in the course of conscrvatorship proccedings. The consent of the patient, or
his or her guardian or conservator shall be obtained before information or records may be disclosed
by a professional person employed by a facility to a professionai person not employed by the facility
who Jdoes not have the medical or psychological responsibility for the patient's care.

() When the patient, with the approval of the physician, licensed psychologist, or social worker with
a master's degree in social work, who is in charge of the patient, designates persons to whom
information or records may be released, except that nothing in this article shall be construed to
compel a physician, psychologist, social worier, nurse, attorney, or other professional person to
rcvea) information which has been given to him or her in confidence by members of & patient's
family.

(¢) To the extent necessary for a recipient to make a claim, or for a claim to be madc on beghalf of 2
recipient for aid, insurance, or medical assistance (o which he or she may be entitled.

(d) If the recipicnt of services is a minor, ward, or conservatee, and his or her parent, guardian,
guardian ad litem, or conservator designates, in writing, persons to whom records or information may
be disclosed, except that nothing in this article shall be construed to compel a physician,
psvchologist, social worker, nurse, aitorney. or other prolessional person to reveal information which X
has been given ‘o him or her in confidence by members of a patient's family.

(¢) For research, provided that the Director of Mental Health or the Director of Developmental
Scrvices designates by regulation, rules for the conduct of research and requires the research to be
first reviewed by the appropriate institational review board or boards. The rufes shall include. but
need not be limited to, the requirement that all researchers shall sign an oath of confidentiality as
follows:

Date

As 2 condition of doing research concerning persons who have received services from ___, (fitl in the facility,

ageacy o person), 1 . , agree to obtain the prior inforimed consent of such persons who have received services

to the maximum degree possible as determined by he appropriate institutional review board o boards for proteclion of

human subiscls reviewing my research, and [ fustier agree not to civulge ary :nformaticn sblained in the coutse of such

research 1o unauthorized persons, and not to publish or otherwise make pubiic any inforation regarding persons who

have raceived services such that the person Who received services is identitiable.

1 recognize that the unauthorized relcase of contidential information may make me subject to a civil action under

provisions of the Welfare and Institutions Code,

0 fe coutts, as necessary 1o ministalion of justics.

(03 To the courts, as necessary 1o the adininistralion of justic LH: 57 AP . 15
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(g} To governmeniul law enforcement agencies as needed lor (he protection of federul and siate electve constitutiona,
officers and thelr familics.

(1) To the Committee on Senate Rules or the Commitiee en Assembly Rules {or the purposes of legisiative investigation
authorizec by the commillee.

(i) 1f the recipient of services who applies for file or disability insurance designates in wiiling (ne insurer to which
recerds or information may be disclosed,

(i7 To the attorney for the patient in any and all proceedings upon presentation of u refease of inforiuiico sigied by e
puticnt, except that when the patient is unable to sign the reiease, e staff of the facility, upon satisfying itself of the
identity of the allorney, and of the fact that the attorney does represcnl the interests of tixe pauent, may refease ali
infurmation und records relating to the patient except thai aothing in this srticle shail be construed o compel a physician,
asychologist, social werker, aurse, attaritey, or other professional person ta reveal information that has been given to him
or hier in confidence by members of a paticnt's family.

(k) Upon written agreement by a person previousty confined in or otherwise treaied by a facility, the professional persan
i charge of the facility or his or her designes mav release any Information, except information that has been given in
canfidence by members of the person's family, requested by a probation officer charged with the evaluation of the person
alter s or her conviction of a crime if the professional person in charge of the facility determines that the information is
relevant to the evaluation. The agreement shall only be operative unti! sentence is passed or the crime of which the
person was eoavicied, The confidential infarmation released pursuant to this subdivisioa shail be transmitted 1o the court
separaisly from th probation report and shall rot be placed in the probation report. The confidential information shal}
remain conlidential except for purposes of sentencing. Afier sentencing. the confidentiai information shall be scaled.

() Between persons who are trained and qualified (0 serve on "mulsidisciplinary personnel” teams pursuant Lo
subdivision (d) of Scetion 18951, The information and records sought Lo be disclosed shall be relevant to the prevention,
identification, management, ot treatment of an abused child and his ar her parents pursuant to Chapter 11 (cominencing
with Section 18950) of Part 6 of Division 9.

m) To county patieats' tights advocates who have been given knowing veiuntary uthorization by a client or a guardson
ad fiem. ‘The client or guardian ad litlem, whoever entered into the agreemest, may revoke the autherization ut any time,
sither in writing or by oral declarition to an approved advocalg.

tn) To a committee established in compliance with Scetions 4070 and 5624.

(0] In providing information as described in Section 7325.5. Nothing in this subdivision shall permin the release of any
jaformation other than that described in Section 7325.5. -
() To the county mental heaith directer or the director's designee, or to a law cafctcement uilicer. or to the person
designated by a law enforcement agency, pursuant to Sections 5152.1 and 5250.1.

(q) If the patieat gives his or her consent, information specificaliy pertaining to (he sxistence of genetically handicapping

(800) 666-1917

conditions, as defined in Seation 341,35 of the Haalth.and Safety Code, muy be released to quahfied professional persons
far purposes of genetic counseling for bload relatives upon request of the blood reltive. For purposes of this subdivision,
"guahified professicnal persons” means those persons with the gualifications neeessary to carry out the genetic counseling
duties under this subdivision as determined by the genctic discase unit established in the State Departmest of Hzalth
Servizes undor Section 309 of the Health and Safety Code. If the patient does not respond or cannot respond to a reguest
for pernission to refease information pursuant to this subdivision after reasonable atiempts have bect made over a two-
week period 1o get a response, the informauon may be released upon request of the Hood relative.

{v) When the patient, tn the opinien of his cr ber psychotherapist, presents a serious danger of violence (o a reasonably

LEGISLATIVE INTENT SERVICE

foresecable victinm or victims, then eny of the information or records specitied in this section mmay be released to that ::.

nerson ur persons and ta law enforcement agencies as the psychatherapist detenimunes is needed for the protection of that 't"‘
person or persons. Sor purposes ol this subdivision, “psychotherapist” means enyose so delined within Szepon 1010 of ‘::-
the Fyudence Code, M

{s) To persons serving on an interagency case management council established :n compliance with Section 360C.6 10 the
extent necessary to pertorm its duties. This council shall attempt to obtain the consent of the ¢licat. If this consent is not
given by tie clicny, the council shal! fustify 1a the clieat's chart why these recnrds are necessary for the werk of the
couneil.

(43013 To the designated officer of an emergency respoase employes, and (rom that desigrated olficer to an emergency
response employes regarding possible vxposure to HIV or AIDS, but enly (o the extent necessary to comply with
provisions of the Ryan White Comprehensive AIDS Resovrces Emergency Act ¢f 1990 (P.L. 101-381, 42 U.S.C. See.
201).

(2) For purposes of this sebdivision, “designated officer” and "emergency response employes” have the same meaning s
these terms are used ia the Ryan White Compreheasive AIDS Resources Emergency Actof 1990 (P.L. 102-381; 42

U.S,.C8eg. 2010
(3) The designated officer shall be subject te the confidentality requirements specified in Section 120980, and mey be
4

personaily habie tor enauthorized release cf any ideatitymg information about the LIV resulls. Further, the designated
officer shali inform the cxposed emergency response employes Lthat the employee is also subject to the confidenitaluty

requirements specified in Scction 120980, and may be personatiy liuble for unauthorized refease of any wdeniifying
prlormation ahout e HIV test results.
LH: 58 Ap-16
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(ui(1) Tc a law enforcement officer who personaily lodges with a facility, as defined in parsgiaph (2}, & warrant of arres!
or an abstract of such a warant showing that the person scught s wanted for a serious feluny, as defined In Section
1192.7 of the Penal Code, or a vialent felony, as defined in Segtion 667.5 of the Pegal Code. The information sought and

released shall be limitec to whether or not the person named in the arrest wareant is presently coafined in the factiity.
This paragraph shall o anplemented with minuncm disruption W health facility operanions und patients, m accordanc?
with Section 5212, If the law eaforcement officer js informed that the person named in (he warrant :s confined in the
Facility. the officer may nol enter the faciiity (o arrest the person without obtaining a valid search warrant or the
pecintssion of staff of the facility,

(2) Por purposcs of paragraph (1), 2 facility means all of the following:

(A) A state hospital, as c¢efined in Section 4001.

(B) A general acute care kospital, as defined in subdivision (u) of Sgction 1250 ol the Health and Salery Cade, solely
with regard to information pertaining (o a mentally disordered person subject 1o this seetion.

(C) An acute psychiatric hospital, as defined in subdivision {b) of Jection [232 o the Healib and Safety Code,

(D} A psychiatric health facility, as described in Seetion 12502 of the Uealth and Sefuly Code.

(E) A mental heaith rchabilitation center, as deseribed in Section 5675,

(F) A skalled aursing facility with 2 special treawment pregram for chronically mentally disordered putients, as described
in Sections 31335 and 72443 10 72475, nclusive, of Title 22 of the Culifornia Code of Regulations,

The amendment of subdivision () enacied at the 1970 Regular Session of the Legisiature does noy canstitiie a change in,
but 18 declacatory of, the preexisting law,

CREDIT(S)
1998 Main Velume

(Added by Stats. 1972, ¢. 1058, p. 1960, § 2, operative July 1, 1973, Amended by Stats. 1974, ¢. 486, p. 1120, § 2, efl,
July 11, 1974; Stats. 1975, ¢. 1258, p. 3300, § 6; Stats. 1977, ¢, 1252, p. 43574, § 570, operative July 1, 1978; Stats. 1978, ¢,
69, p. 190, § 5: Stats. 1978, ¢. 432, p. 1502, § 12, eff. July 17, 1978, operative July 1, 1978: Stats. 1978, ¢. 1245, p. 4397,
§ 15 Stts. 1979, ¢. 373, n. 1396, § 364; Stats, 1979, ¢. 244, p. 529, § 1; Stats. 1980, <. 676, p. 2036, § 332: Stats. 1981, ¢.
841, p. 3234, § 6; Stats, 1982, ¢. 234, § 6. off. June 2, 1982; Stas.1982, ¢. 1 1R1, §9; Stats. 1982, ¢ 1415, § 1, cff Sept
27, 1982; Stats. 1983, ¢. 755, § 3; Stats. 1983, ¢. 1174, § 1.5: Stats 1985, ¢. 1121, § 3; Staws. 1985, ¢, 1152, § 1 Stats. 1985,
¢. 1324, 8 1.7; Stats. 1991, ¢. 534 (S.B.1088), § G; Stats. 1996, ¢. 1023 (5.B.1497), § 464, c1f, Sept. 29, 1996; Stats 1996,
c. 111 (8.B.2082).§ 20

2000 Electronic Update
{Awmended by Stars. 1998, c. 143(A.B.302), § 1)

<General Materials (GM) - Refercnecs, Annotations, or Tubles>

HISTORICAL AND STATUTORY NCTES

2000 Elecwonic Update
1998 Legisintion

Stats. 1998, ¢ 148, (AB.302), in subd. (k). substituted "Committee on Senate Rules or the Committee on Asseinbly
Rules" for “Senate Rules Committee or the Assembly Rules Committee”; added subd. (u): and made nonsubsiantive
changes.

1998 Main Volume
Asadded in 1972, the section read:

Al mformation and records odtained in the course of providing services under Division 3 (commencing with Seetiop
5000), Division 6 (commencing with Secticn 6000}, or Division 7 (commencing with Section 7000), to erther voluntary

1
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(1) in communicaticng between qualified professianal persons i the provision of services or uppropriate referrals, or mn
the course ol conservatorship proceadings. The consent of the satient, or his guardian or conservator must te obtained
hefare information or records may be disclosed by s professicnal person employed by a facility w a prafessional person
aot employed by the facility who does not have the medicat responsibility for the patient’s care.

“tb) When the patient, with the approval of the physician in charge ol the paticnl, designaics persons (o wion
information ci revurds may be relcased, eacept thay nothing in this article shall be construcd to compel 4 physician,
psvehologist, social worker, nurse, attorney, ot other professicnal person to reveal information witich has baen given to
hum jn contidence by members of 3 paticnt's famuly;

"(e3 Ta the extenl necessary for & recipient 1o make a claim, or for a claim to be made on Sebaif of arecipient for id,
asurance, of medieal assistance to which he may be emitled;

"(¢) If the reciprent of services is a minor, ward, or vonservaiee, and his parent, guardian, or conservator designales, in
writing, persons (¢ whorm records or tnformation may be disclosed, except that nothing in this articie shall be construed to
compel a physician, psychologist, social worker, nurse, alorney, or other professional person to reveal information which
has een given to him in confidence by mesnbers 01 2 pauent’s famiiy,

“(¢) For research, provided that the Director of Healthh designates by regulation, rules for the conduct of research. Such
eules shall include, But need net be limited Lo, the requirement that alf researchers must sign an oath of canfidentiality as

foilows:
Date

“As & conditicn of doing research concerning persons who have received services from _ ifill in the facility, agency
or person). |, ____, agree not to divuige any information obtained i the course of such rescarch to upuuthorized persons,
and noi to publish or otherwise make public any information regarding persons who have received services such that the
person who received services is identifiuble.,

"I recognize thal unauthorized release of contidential information may make me stbjest 1o a civil action upder pravisions

Hi

of the Welfare and Institutions Code.

Signed

“(£3 Te the courts, as necessary 1o the administration of justice.

“(g) To governmental law enforcement agencies as needed for the protection of federal and state clegtive constitutional
officers and their familics,

“(h) To the Senate Rules Commitiee or the Assembly Rules Committee for the purposes of legisiative invesiigation
authorized by such committes. :

"(iy If the recipient of services who applies for hife or disability insurance designates in writing the insurer te which
records ot information may be disclosed.

“The amendment of subdivision (d) of this section enacted at the 1970 Regular Sessior. of the Legisiature does not
constitite o change in, but is declavatory of, the preexisting law.

"This s=ction shall become cperalive on the same date as Reorganization Plan No, } of 1970 hecomes operauve.”

Sestion 4 of Stats, 1572, ¢. 1058, p, (962, provides:

“1t1s the intent of the Legislature, that, if Reorganization Plar No. | of 1570 becomas operative, Section $323 of he
Welfare and (nstitutions Code, as amended by Section | of this act, shall remain in effect only until Reorganization Pian

No. | of 1970 becomes cperative and on that date Secion. 328 ol the Welfare ang Institutigas Code, a3 added by Seclion
2 of this act, which includes (he changes 12 Segtion $328 made by both Reorganization Plan Ne. § of 1970 and Sectien }
of this act, shall become operative.”

The 1974 amendment added subd. {j).
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v

The 1975 aimendment added subd, (k).

The 1977 whendment substituted in subd. (¢) the "Directer of Menta! Health” for the "Directar of Health™ and deleted an
operative date provision for this section.

The 1978 amendme'n by ¢. 432 inserted in the miroductory paragraph “Division 4.5 (commencing with Section 4500
and nserted in subd. (e) or ‘e Directer of Developmentai Services”.

The 1678 amendment by ¢, 1345, amending ¢. 432, inserted in the mtroductory paragraph the references to Division 4
and Division 4.1, inserted the second sentance of the introduciory paragraph, substituted in subd, (i\) physxu.zr licensed
psychelogist, or social worker with a master's c‘cblec in socia! work, who is in charge of the patient” (or "psychiatiist, or

licensed psychologist in charge of the pateat”.

Bffest of amendment ~f section hy two or mote acts at the sare session of the legistature, see Govermpent Code § 9005,

The 1979 armendment by . 244 added subd. ().

Subordination of amendmen: by Stas. 1979, ¢. 373, (o other legisltation dunng the 1979 portion of the 1979-80 regular

session which affects this scetion and \»lm.h takes effect on or before Jan. 1, 1980, see Historical and Statutory Notes
under Business and_Professions Code $700.

The 1980 smendment substtuted in the {irst sentence cf the first paragraph "Division 4 (commencing with Section
4000)" for “Division 4 (commencing with Secuen 40013" and "Division 7 (cominencing with Section 7100)" for
“Division 7 {(contntencing with Section 7000)"; substituted a pertod for a semicolon al the ead of thds a) 10 (d}; deleted

at the end of subd. (1) “of the Welfare and Institutions Code”; and deleted from the last paragraph "of this section”

following “subdivision ()",

(800) 666-1917

The 1981 amendiment substituted in the third sentence ol the introductory provisions “shall be disclosed only in any of
the following cases™ for "may be disclosed™; made pronouns sexuaily neutral thm.xghom (e scotion; imserted in subd. (d)
"ouardian ad litem”; inserted the remainder of the first sentence of subd. (c)memg ‘sonduct of vescarch”; insered in

the oath of confilentiality the provisions relating ‘e prior informed cotisent; added subd. (rn1); and made other technical

changes.
The 1982 amendment by ¢. 234 added subd, (n); and inserted “or psychological” in the second semtence of subd. (a).

Ywis

Legistative findings concerning Stats. 1982, ¢ 234, see Histerical and Statutory Notes under Civil Code § 43.7.

The 1982 amendment by ¢. 1418, amending c. 234, deleted the signature Jine from the ferm for the oath of
cnn!’ldenu,zluy tn subd. (e); and added subd. (0).

LEGISLATIVE INTENT SERVICE

Gffect of amendmant of section by two of mare acts at the same session of the legislatere, see Governaent Code § 9605

o

The 1983 aendment by 5. 1174 in subd. (b), substituted "master’s" for "masters”; in suibd. (¢), substituted "The” {or
"Quch” preceding "rules”; in subd, (K), substituted "The” for "Such” preceding “agreement”; and added subds. {p) and ().

"'
.l

a¥

Under the pravisions of § 3 of Stai, 1983, . 1174, the 1383 umendments of this section by ¢. 758 and ¢, 1374 were given
effect and incorporated n the form set Yorth fa § 1.5 0f ¢ 1374,

Amendment of this section by § 3 8 of Stats. 1983, ¢. 755, failed to became operative under the provisions of § 4 of that
Act, '

Amendment of this section by § { of Stats. 1983, ¢ 1174, failed 10 become aperative under the provisions of § 3 of that
Act,

Tefeet of wmendmen? of section by [wo or more gets at the same session of the legislature, sez Government Code § 9605

Stals, 1985, ¢, 1324 mserted subds. (1) (3) and (0.

Section 5 of Stats. | 983, ¢. 1324, provides, in part:

LH: 61 Ap-.19
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“Seztion 1.7 of tus bill sneorporates amendiments © Segtion 5328 of e Welfare_and Instituony Code "'cposcd by this
il SB 1088 ‘Stats. 1985, c. 1121], and AB 1750 ;Stats. 1985, ¢, 1194] Ii shall only become vperative if (1) all threc bilie

-

are enacied and become effective January 1, 1986, (2) ali three bills d'mnd Section. 5328 of the Welfare and Institutions
Cnde [Sectiv: S 8 was 50 amended], (3) this b; | is enacted after SB 1088 and AB 1750, in which case Secticrs b, 1.3,
and 1.5 of this bil} shall not become operative.”

Amendment of thix section by §§ £ 2 6 of Stats. 1985, ¢, 1121, fatled to become operative under the provisions of § 7 of

har Act,

amendment of this section by §§ 2 to & of Stazs. 1985, ¢. 1194, [ailed o became operative under Juwe provisions of § 6 of
tat Al

Section aif2cted by hwo o more acts at the same session of the legislature, see Governinunt Code § 9603,

‘The 1991 amendment defeted former subd {1} and redesignated as subds, (r) and (s) former suhds. {s) and (). Prior {0
defetion former subd. ) read!

“(v) To the agency cstablished ia this state to fulfill the requircmenta and assurances of Section 142 of the federal
Develepmental Disabilitics Act of (984 for a system lo protect ag g udvocale the rights of pursons with dcvelop'mmal
dhahwues, as defined in Section 102{7) of the tederal ac‘ The agency shal) kave access (o the records of a person with
developmental disabilities who resides in a facility for persons with developmental disabilitics when both of the
follewing conditions apply.

"(1) The agency has received a complaint from, ot on behaif of, the person and the person consents to the disclosure w
the extent of his or het capabilities.

"(2) The person doek not have a patent, guardian, or conservator, or the state of the designee of the state is the person's

guardian or conservatar.”

Legislative findings and intent of Stats. 1991, ¢ §34 (8.8, 1088), see Historiea] and Statutory Notes under Civi! Code §
>

1798240,

The 1996 amendment inserted subd. (1), relating to aotice to designated officers of emergency response employess, and
made aonsubstantive changes throughout the section.

Lewslative findings, declaration and intent relating to Stats. 1996, ¢ 1023 (5.B.1497), see Historical and Statutory Notes
under Business and Professions Code § 69C,

Subordination of legislation by Stats. 1996, ¢. 1023 (S.B.1497), see Historical and Statutory Notes under Business and
Professions Code § 690,

Former § 5328, added by Stats. 1967, c. 1667, p. 4074, § 36, amended by Stats. 1968, ¢. 1374, p. 2659, § 48, Stats. 1999, c.
722.p. 1429, § 21 Y, .a.s.;?‘.‘O. . 393, p. 1173, § & Stats. 1970, ¢. 1291, p. 2386, § 1; Stats. 1970, ¢. 1627, p. 3435, §

21 1; Stats. 1971, ¢, 776, p. 1528, § 3: Stats. 1971, ¢, 1593, p. 3341, § 377; Stats.1972, ¢ 1058, p. 1938, § [, relating o
sumilar subject matter, was repealed by force of its cwn terms on July 1, 1973, the operative date of Recerganization Plan

No. | of 1870,

Dervauon: Former § 5328, ddcd by Stats. 1967, ¢ 1667, p. 407-‘4, § 36, amended by Stats. 1968, ¢.
Stats. 1969, . 722, p. 1429, §2 L Stats. 1670, ¢ 593, p. 1173, § 1 Stats. 1979, ¢ 1291, p. 2386
0.3445,§ 21.1; Stats. 1971, c. 593. p. 3341, § 377: Suats. 11 971, 0. 776, p. 1528, § 3; Stats. 197

\)
'J

CROSS REFERENCES

Access {0 reeords for purposes of appeal, see Wellere end Lnsttations Code § 47206.
Administrative rules and reguletions, see Governmen: Cadg § 11342 et seq.

Conscrvatses, change (0 mure restiiciive placcment, written rotcs notwil hstanding this section. see ¥ellie and
Iastitutions Code § 5358,
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Inspection of pubiic records, see Government Code § 6250 et seq.

Mental health services recipicnts, infermation about and records of as confidential, see Weilyic and Insututions Code §
5540.

Patictl access (o health racords, see Health and Safety Cede § 123110,

Physician-patient privilege, see Evmcn » Code § Y90 et seq.

Pie-petition screzning, applivation of this section, see Wellare and Iastitutions Code § 320 202,

Psychotheruptsi-patient privilege, see Evidgnce Code § 1010 et seq.

Recard of disclosures, see Welfare and Institutions Code § 3328.6,

State hospital records, availability to conscrvatorship iavestigator, see Wellure and Instituiinos Code § 53£6.

CODE OF REGULATIONS REFERENCES
Conduct and management of facilities, see 9 Cal, Code of Reps, § 960,
LAW REVIEW AND JOURNAL COMMENTARIES
Conlidentiality of genetic informauon, (1982} 30 UCLA L.Rev. 1283.
Duty of psychotherapists to warn. (1978) 14 Cal. W L.Rev. |33,

Ethical problems for physicians raised by AIDS and HIV infection: Contlicting lepal abligations of confidentialily und
disciosure. Bruce A. McDonald, 22 U.C Duyis L.Rev. 257 (1989,

Institutionalizing the rights of mental paticots: Committing the Legislawre. Grant K. Morris (1974) 62 Cal.L.Rev. 957.

ut of mind? Out of sight: The uncivil commitment of permanently incompetent criminal defendants. Grant H. Motis
and J. Reid Meloy, 27 \LC.Davis L.Rev, | (1993).

Physician-paticnt privilege: Absent patient. (1975) 27 Hastings L.J. 99.

Release of mental health records: legislative review. (1973) 4 Puc.L.J. 439.

170

Untangling Tarasoll: duty of psychotherapist to warn putengal victin of mentatly il patient. {1977) 29 Hastings L.7. 179.

Voiuateering children: Parental commitment of minors to mental institutions, James W. Ellis (1974) 62 Cal.L.Rev. $44.

LIBRARY REFERENCES
1598 Main Volume

Mental Heaith ¢=21,
WESTLAW Topie No, 237A
C 1.5, Insanc Persons §§ 17 to 20
Lepal Jmispruanw
C‘\l Jer 3d Crim L § 2844; Del Child § 99; Evid § 458, Incomp § 1335,
o Jur 2d Administrative Law § 232, Evidence §§ 952 et seq., Mandamus § 204, Records and Recarding Laws 3§ 12 &t

seq.
Treatises and Practice Aids

Witkis, Procedure (4:h ed) Actions § 335,
Witkin, Evidence (3d od) §§ 1033A, 1218
Witkin & Epstein, Criminal Law (2d ed) § 1647

NOTES OF DECISIONS

Ingeneral d
Cluld abuse repoits 12

¢

-
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Civi} tust actions 9 LH: 63 AP-21
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Centidentiality of records 3
Construstion with other laws 2
Criminal investigations 11
Disclosure of records 4

License revoeation proceeding 10
Necessity of information 8

Notics 7

Patients’ advocate |5

Privileges and immuaities 3
Probation reports 13
Psychotherapist-patient priviiege ¢
Sexually viclent predaters proceedings 16
Waming of patient's propensites id

1. {1 general
Ly action by parents against hosgital for injuries susteined upen being attacked by thew son, who was treqted by hospital
far mental disorders, disclosure of son's psychiatric record was authorized by this section. Mavroudis v, Supetiar ¢ Court

for San Mateg County (App. ! Dist. 19801162 Cal.Rpyr. 724. 102 Cal App.3d 594

Meatal health facility's medical records relating to mother's reament as an outpatient were subject to psychetherapist-
patient privilege in proceeding to have children declared dependent. In re S. W. (App. 2 Dist. 1978) 145 Cal Rptr 143,
79 Cal.App3d 719,

Detatled provisions of the Lanterman-Petris-Short Act regulating disclosure of confideatial information do not apply
disclosure of information not governed by the Act; sce the legislature did ot extend the Act to control all disclosures
of confidential matter by psychotherapists, it must he imterred that the legistature did not relieve the courts of thew
obligation to detine by refercnce to the principles of common law the obligation of a therapist in those situations not
governed by the Act. Tarasofl v, Regents of University of California (1976) 131 (3] Cul.Rpu 14,17 Cal3d 423, 531 P2d
334,

Provision of this section relating to confidentiality of mental patient records=which allowed disclosure of such records to
courts when necessary for administration of justice, did not allow superior court to obtuin such records for use of state
board of chiropractic examiners in determining whether to suspend or revoke license of sturopracter under voluniary
featment for alcohalism. Riverside County v. Superior Court for Riverside County (App. 4 Dist. 1974) 116 Cal.Rptr.

§36, 42 CalApp 3d 478

rovision of this section relating to confidentiality of mental patient records, which allows disclosure of sueh records to
coutts when necessary for administration of justice, does not permit cowts to obtain records for use of adminisirative
ageacies. Riverside County v, Superior Court for Riverside County (App-4. Dist. 1974) 116 Cal Rpte, 886, 42 Cal. App.3d
478,

The workers' compensation appeals board 1s a court for purposes of this section, which provides that all information and -~
racords obiained in the course of providiug community Services Lo persens impaired by mentul disorders or chronic -
alcoholist may be disclosed only in specified situations, including disciovure (0 courts as necessacy (C the administration “:.i
of justice; public health service records covered by 42 C.FR. § 1.104 are available 1o any adjudicatory body, such s the o.':
£

warkery’ compensation appeals board, which has the power ta compel wilnesses to appear befors it. 61 Ops.Adty.Gen. 4¢,
1.31- 78,

A hospital is required to make available, if requested. patieat records which contain information regarding jpurchase, sale
or disposition of dangerous drugs in addition 1o hospital pharmacy records, in cannasclion with an official inspection or
invesiigution under Bus, & Prof C, §§ 4019, 4232, except as otherwise prohibited by this section governing disclosture of

records pertaining 1o mental patients. 59 Ops. Aty Gen. 186, 3-4-76.

Medicui information regarding patichis in mental hespials iy confidential and cannet be disciosed by a mental facily ©0
(e attorney general. a district attorney or probuticn officer for the purpose of enforcing child support obligations, bu!
such information may be obtamed by court order, $4 Ops Auy.Gen. 26, 3-19-71

New confideniality provisions of this section do not affect proceedings andar the Lanterman-Pewis-Short Agt as these
judicial records are public, but judicial records concerning commitment of mentaily abnormal sex affenders, nitial
proceedings voncerning wards and deperdent chldien in juvenile coury, and prapetition evaluaucn reports concerning
mentally discrdersd arc ecafidential. 53 Ops. Atty Gen. 25, 1-23-70,
LH: 64 AP-22
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2. Construction with other laws

I action by parents aguiast hospital for injuries sustained upon being attacked by their sen, who way treated by hospiial
fon mental disorders, psychotherapisi-patient privilege under Evid C. § 1014 was applicable, as son's psychiatyic reeords
contained confidential communications between patient and psychotherapst. and privilege bad been claimed by party
autharized 1o do so by Evid. C.§ 1014, and fact that authorization under this section for disclosure (¢ OIS as necessary
(o adimimstration of justice did not override privilege under By .C..§ 1114 meant that son's records were not subject 1o
discavery unless privilege had been waived, or exception to privilege applied. Mavroudis v. Superior Court for Saq
Matco County (App. LDist. 19802 152 Cal Rpir, 724,102 Cal. App.3d.394.

Pen C § 111015 (repented) requiring that psychothcrapists and others report gvidence of child abuse gained hy
observation of the patient-victim prevails over this scetion, since it is legishative intent that the child's welfare should
control aver the confidentiality of his or her communications Wil Gie psychetherapist. 33 Ops.Auy.Gen. x4, 12175,

2. Confidentialily of records

Where thereas 10 showing by person cliiming confidentiality of records under staiute prohibuting cisciosure of
confidenual :nformation pertaining to recipiont of specified mental heaith services that rocords were generated (1 course
of receiving such services, disclosure is not governed by that statule, Dgvercaux v, Latham & Watkins (App. 2 Disi,
1065 38 Cal Rpie.2¢ 849, 32 Cal. App.ath 1571, reheming dewed, review denied.

Hmatl BLR AN

4. Disclosure of records

Civi! action by recipient of mental heaith services for willful and knowing release of confidental inforpation about
recipiznt can be maintained only if information aliegedly released pertains lo services rendered under statutorily
caumerated sections of Weifare und Institutions Code. Devercaux.v, Latham & Watkins (Apn. 2 D J9938) 38
Cal.Rpt2d 849, 33 Cal App.4th 1571, rehearing denied, review denied.

Swtutory bar against disclosure of canfidential information pertaiting to recipient.of menal health services is not
absolule, but, rather, is subject to numerous exceptions. Devereayx v. Latham & Walking {Anp, 215 [993] 3K
Cal.Rplr.2d 849, 32 Cal.App 4th_157), reheuring denicd, review denicd,

& Privileges and immunite

Nothing in either statute profubiting disclosure of conlidential information of recipicat of mental heaith services ar statute
authorizing civil action for disclosure of such information atfects any otier privilege ar immunity which might apply
disclosure of information. Devegeaus v, Lathum & Walking (App. 2 Dist. 1995) 38 Cel Rpir.2d 848, 32 Cal App.aih
1571, rehearing denied, review denied.

6. Psychotherapist-patient peivileges
Patient-physician and patient-psychotherapist privileges operate wholly indepcndent of the contideatiality provisions of

statute governing legal and civil rights of persons involuntarily detained. Albertson v, Supericr Cogrt (App.2 Dist, 2000)
01 Cal.Rpir2d 749, 77 Cal App.ath 431, review filed.

Defendant was enttied o have tial court review psyzhiatric and medical records of fivesyear-old witness to alleged
burgiary in puder 1o determine whethe: records weve privileged and whether defendant’s constituticnal ri aht 1 a {air trial
gt overcome any privilege applicably (o any particular vecord. Peeple v, Boyete (App. 6 Dist. 1988) 247 Cul Rpuw,
763,204 Cal App 3d 1527, :

1 I3 SALth_AA

this section. Peapic v Pack (App. 2 Dist 19875 240 Cal Rpir, 367, 194 Cal App.3 $12, review denied, appea:
reinstated 248 Cal R 240, 201 CalApp,3d 679,

Psychotherapist-patient privilege for mental heaith care revords contained in Evid Cade § 1014 operates independently of
d
Noa

Tral court was reguired by Bvig.Cede § 916 1o zaserl pyychntherapist patient priviiege on iis cwr moticn on behall of
vietim of varous crimes where county mental health service released records to court and did rot assert thai priviiege on
her bekalt, victim had not waived that privilege, and none of the exceptions contained in Evid.Code §§ 1016-1027
applicd. People v. Pack (App, 2 Dist, 1987) 240 Cal.Rpy. 367, 194 Cal App.3a L3123, review denied. zppeal reinstatad

248 Cal Rpur_ 248, 201 CulApp.3d 679
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7. Notice

Tn order for discevery order requiring hospital to produce all records pertaining to dececent in wroagful death case Lo be
valid uuder this section establishing a general prohibition against disclosure, party seeking disclosure would be required

to provide hosnital with notice of discovery proceedings addressed to its records. Buling v. Supetior Court In sind For
Santa Claca County {App. } Dist, 1980} 164 Cal Rpir, 432, 105 Cal. 4pp.3d 430,

$ Necessity of information

this scelon, supd {5) contemplates use of informatior. and recards as necessary 1o admimstration of jusiee in some
pending judicial uction or proceeding. Mavrougdis v. Superior Court {or San Mateo County_(App. 1 Dist. 19805 162
Cal Rptr. 724, 102 Cal,App.Add 394,

a. Civii tort aclions

The general profubition, subject to defined cxceptions, against disclosure of information and records obtained in course
of providing services under specified sections of Welfare und Institions Code extends only to these records specifically
described in this seetion. Mavroudis v, Superiar Court foe San Matea Caunty (Apn. | Dist 1980 1628 Cal Rplr. 724, 132
Cal.App.3d 594.

In actian brought by minor plainiif? to recover damages for the wrongful death of her mather, pravision of this scction
governing disclosure of confidential information and records obtained 1 the course of providing scrvices to the mentally
(1 or retarded was inapplicable and did not support disclosure of records held by county weltare department relating 0
minor plaintiff, in absence of showing that minor plaintiff was receiving treatment under programs for the mentaily ill or
retarded. Sinacore v. Supericr. Gourt In ang For Santa Clyra Courty (A, L Dist, 1978) 146 Cal.Rpu, 302, 81

10. License revocation proceeding

Use of Welf. & Tnst.Cude §§ 4514 and 5328 making (reatment information and revords of Jevelopmentally disubled and
mentally disebled persens confidential, to prevent disclosure of con{idential records to administrative hearing officer, 1n
aperator's license revocation proceeding when records had not beet used by Deparimant of Sccial Services in preparation
of accusation or ut hearmg did not violate due process. Gilbert v. Superior Court (Repi. of Soctal Services) [app. 3 Dis,
1937).238 Cal Rptr, 220, 193 Cul. App.3d 161, review denied.

I'1, Criminal investigations

There was no rezsonable probability that former employee of law firm would prevail on her claim, under statute
authcrizing civil action by recipient of speeified mental health services for disclosure uf confidential information. against
firm Tor alleged disciosure of her private records, so that trial court could require employee, as vexatious litigant, to
furnish security; records pertained te criminal case in which employce was involved which were ordered seaied, order
Jid not cite statute, there was no showing thar records pertained to services enumerated in statute, and disclasure of
records. by fifing in court and by matlizg (o cmployee's atlorney during course of litigation between firm and emplayee,
arguably feil within ¢xception 10 statute (or disciogure to courts a4y neccssury for adminisiration of justice. Develcaux v.

.

Laham & Watkine (Anp. 2 Dist, 19952 38 Cal.Rptr.2d 849, 32.Cal App.4th | 571, rehearing denied, review denjed.

Shenfls deputies violaied neither spirit nor letter of this saction guaranteeing confidentizhity of records obtaited in
course of providing methadone mamtenance program by using oné persen enrofled in such program as afonnant against
another enrollce, since informaticr which informant transmitied to deputies and which led to saie of heyoin outside elinic
qad no relation to program and was not cklained by informant under pretext of program relevance. Armentg v, Jupenar

Court of Santa Barbara Cownty (Apr. 2 Dist. 1926) 132 Cal Raw, 386,01 Cal. App.3d 584,

This section prohibits the department of mental hygizace frowm sunplying movement and identificanes mformation, such
as fingerprints, concerning patients in stite hospitals to the bursa of criminal identificat:on and investigation, cxeept that
iformaties coneerning firearms ia the hands of mental patients, registration of sexual psvchopaths, information
cOmcerming arsonists, escapees, and statistical data is not confidential and may be released io the bureau. 53

Ops.Aty.Gen, 20, 1-21-70.

12, Child abuse reports

.18

(800) 666-1917

LEGISLATIVE {NTENT SERVICE

LH: 66 Ap.24



Aer 04 CO 03:31p cnpa §i628860072

CA WEL & INST s 5328 Page i1 0f 11

The duty to report child abuse under the Child Abuse Reporting Law (Pen.C. § 11165 2t scq.) suparsedes the

confidentiality provisions of the Lantcrman-Petris Short Act {this secticn). 63 Ops. Atty.Gen. 345, 6-1-82

Pan C. § 11161.5 (repealed) imposed no duty upon & psychotherapist Lo report it an involuntarily detained pattent
betng wreated under the Lanterman-Patris-Short Act (§ 3000 et s2q.) hay revealed that he has abused his child. 57
Ops. Aty Gen. 205, 4.30-74,

13 Probation reports

Trial court etred in permitting confidential informaten reccived from mental hospital to remmn part of prebation rapure,
Byt error did not necessitate vermand for purposcs of resentensing, as confidential madical records were not basis for
A&

court's denial of probation request. People v, Gudner (App. § Dist. 1 934) 198 CalRptr 452, 151 Cal App 3d 134,
1 Warning of paticnt's propensilics

Provisians of the Lanterman-Petris-Shor Act governing release of confidential informatton did not prevent
psychotherupists, who were emplayed by university hospital, from warning plaintiffy’ daughter of mental patient’s stated
intentions 1o kill daughter; not only did Uzating therapist's letier 1o campus police (o detain the putient not sonstitute an
“application in writing,” absent allegations that the therapists’, the hospital or any staff member had been designated by
the county to smstinete an involuntary commitment proceeding, there was o showing that the psychotherapy provided the
patient fell under any treatment program authorized by the Act. Tarasof1 v, Regents of University of California (187¢2
131 Gal Rpty, 14, 17 Cal 3 425. 851 P24 334,

Treatment facilities may not disclese fact that a person is or was a patient uniess authorized by releuse or couct order, noy
may patient request release of information without physician's appraval, nor disclose presense of pattent o one seeking
to serve legal process, but warnings of dangerous propensities is authorized by treatment Facihity. 53 Ops.Atly.Gen, 131,
4.7.70,

15. Palients’ advocate

A patients' advocate has a right of access to records in mental treaiment Faciiities 10 the extent that sueh facilitics
participate 1n a focat mental health progran under the jurisdiction of the local dircctor who appeinted the advozale; as
other faciiitics. such right of access is limited by requiring putient consent hetore such recerds can be released, however,
ance the required consent is obained, the right of access s effective in facililies that are operated under 4 contract with
the county wd in facilitiss that are privately operated, other than federal facilities. 62 Ops Aty (ien. 57, 2-8-79.

A patient's advocatc’s right of access 10 treatment records is not termintated by the discharge of the patient. 62
pe.Alty.Gen. §7, 2-9-79,

The right of access to the conseating patient’s leatinent records in treaunent facilities outs:de of the local program, is the

same whether a patients' advocate is a county employee or an employee under contract with the county. 62 Ops.Ally.Gen.

57,2-9-79.

16. Sexually vicient predators progeedings

Disirict attorney was not eatitied to direct access to all of convicicd sex offender's mental health records which were in
possession of Department of Mental Health after filing petition against offender under Sexually Viclent Predators Act
(SVPA), since Lo extent such records were generaked in course of providing mental aealth services, they were
confidential and thus privileged under statute governing legal sud civil rights of persons involuntanly detained. Alberison
v._Superior Cuurt (App. 2 Dist. 2000) 91 Cal.Rpte2d 749, 77 Cal App.atn 431, review filed.

West's Ann, Cal, Well. & Inst. Code § 5328
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ASSEMBLY GOVERNMENTAL ORGANIZATION COMMITTEE

HERB WESSON, JR,, Chairman

Bil} Analysis Worksheet

Bill No: AB 2799 — Shelley

1

“

Need for the bill; AB 2799 addresses three issues in the California Public Recards
Act (Govt, Code Sec. 6250 et seq).

a.

Electronic aceess — The bill wouléd require state and local agencies to provide
copies of accessible computerized public records in un electronic format. Current
law provides virtually no direction on this issue either for the public or agencies
governed hy the Act. The law merely provides that “Computer data shall be
provided in a form determined by the agency (Govt. Code Sec. 6253 (b)).” AB
2799 would provide reasonable rules for public access to electronically held
records, including & provision that these records shall be made available in any
form in which the agency holds the informauon,

“Delay” -- AB 2799 would reinsert the word “delay” into Sec. 6253 (d}, removed
unwisely in 1996 legislation, to pravide that, notwithstanding the timelines
described in the Act, an agency shall not delay access to the inspection or eapying
of public records.

Reverse Balancing Test - Govl. Code Section 6255 provides for the public
interest balancing test, a “catchall” provision that allows the government to
withhold access to any record. even if it is not specifically exempt by law, il the
public irterest warrants it. The provision is a one-way sireet — if it is used by an
agency, it is used only for the purpose of denying access 10 a records request
(E.g., “we admit there is no statutory exemption allowing the agency ta withhold
she record, but we believe under the facts of this request, the public interest in
disclosure is clearly outweighed by the pablic interest in nondisclosure. Access
denied.”) AB 2799 would level the playing field by giving the same balancing
test (o the public for records that may be exempt pursuant (o sratute. The bill
would give discretion o an agency or the Supedor Court to provide any record
exempt by pravisions of the law if, . . . on the facts of the particular case, the
public intcrest served by disclosing the record clearly outweighs the public
interest in not disclosing the record.” AB 2799 would merely give the public the
same tool as the government to provide -- rather than deny -- access, when the
public interest demands it. The provision devetails with existing Sec. 6253 (e),
which atlows agencies to adopt recuirements that allow for “faster, more efficient,
or greater acesss to records” than prescribed by the minimum standards set forth
in the Act. ’

Origin and background of the bill.
4. Caslifomia Newspaper Publishers Association (Tom Newtan,"Genera. Counsel

a.zom) and Hornorable Debra Bowen

Ph. (916) 288-6015, fax 288-6003, wmiwcy,
(Electronic access provision).
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b. Yes. AB 1099 (Shelley) and SB 1065 (Bowen). Both bills were introduced in
1999. AR 1099 was amended late last year for another purpose; SB 1065 was
vetoed.
c. Attached ave Chapter 2, Inspecrion of Public Records, from CNPA's Reporter's
Hundbook on Media Law, and, Access to Public Information: The California
Public Records Act fram The California Journalists Legal Norebook, published
by the California First Amencmant Coalition.
1. People resources (other than Assemblyman Shelley):
Honorable Debra Bowen and her Chisf of Staff Evan Goldberg
Tom Newicn
Terry Francke CFAC General Counsel (916) 974-8888
Taorr Burke, Duvis Wright Tremaine (415) 276-6552, drafter of the
recent revision to the San Francisco Sunshine Ordinance.
Rarbara Blinderman, (310) §50-1678, CFAC Board member and
access attomey.
James Chadwick, Gray Cary Ware & Freidenrich (650) 833-2293,
First Amendment and access counsel lo newspapers. ‘ i
Ray Hemdon and Dan Weikel (800) LATIMES, Southern California j R
Chapter of the Society of Profussional Journalists. o4 Woass >
Rachel Boehm, (415) 442-3999 Steinhart & Falconer, Northermn
California Chapter of the Society of Professional Journahsts.
Rickard Mckee, (626) 585-7013, citizen activist and access advocate.

d. Likely Support and opposition: '
Support: See c. 1. above, and, in addition, potentially the California
Taxpayers Association, League of Women Voters, Planning und
Conservation League and others.
Opposition:  Porentially, any agency deseribed in Govt. Code Section 6252 (a)
and (b) and their taxpayer-financed trade assaciations.

i. Amendments prior to Hearing: none planned.

4. Witnesses: Tom Newton, Terry Francke.

&
ofd
’O

5. Staff: Ryan Spencer
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AB 2799
Page 1

Date of Hearing: May 8. 2000

ASSEMBLY COMMITTEE ON GOVERNMENTAL ORGANIZATION
Herb Wesson, Chair
AB 2799 (Shelley) = As amended: April 27, 2000

SUBJECT; Public records

SUMMARY: Provides for the release of public records in an electronic format and requires a
public agency that withholds a public record to justify its withholding in writing.

)

a)

4)

Deletes the requirement that public records kept on computer be disclosed in a form
determined by the public agency. Requires a public agency that kceps public records in an
electronic format to make that information available in that electronic format when
requested by any person and according to the following guidelines:

The agency must make the information available in any electronic format in which it

holds the information.
Fach agency must provide a copy of an electronic record in the format requested ifthe.

requested format is one that has been used by the agency to create CUBERET S own 2

T R

use or for provision to other agencics. e e
An agency may not be required to reconstruct a report in an electronic. loretil the .
agency no longer has the records available in an electronic format,

Requires an agency that withholds a public record to justify its withholding in writing.

Specifies that the requirements of the bill shall not be construed to permit an agency o
make information available only in an electronic format nor shall they be construed to
permit access to records held by the Department of Motor Vehicles that are otherwise

restricted under the PRA..

Specifies that, in addition to existing provisions prohibiting a public agency from
obstructing the inspection or copying of public records. no agency may delay the inspection
or copying of public records.

EXISTING LAW

1) Defines "public record" to include any writing containing information relating to the conduct
of the public's business prepared, owned, used, or retained by any state or local agency
regardless of physical form or characteristics.

2) Requires public records to be open to inspection at all times during the office hours of a state
or local agency and affords every person the right to inspect any public record, except as
specifically provided.
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AB 2799
Page 2

3) Requires state and local agencies to make an exact copy of a public record available to any
persont upon payment of fees covering direct costs of duptication, or a statutory fee, if
applicable. ’

4) Requires that computer data be provided in a form determined by the agency.

FISCAL EFFECT: Unknown.

COMMENTS:

1. Need for the bill. The PRA permits a state or local agency t0 provide computer records in
any format determined by the agency. This bill would require an agency to provide computer
records in any format that it currently uses. According to the sponsor, the California Newspaper
Publishers Association, this bill is intended to ensure quicker, more useful access to public
records. The sponsor also notes that the bill seeks to provide reasonable guidelines for public
access to electronically held records.

5 Substantive amendments. This bill was heard by this committee on April 24, 2000 and
failed passage. Since the April 24 hearing, the author has substantially amended the bill to
remove a controversial provisien: whigFiuld have -authorized courts and statc agencics to
release records exempted frometheishiFas Fheicourt or agency determined that the "public interest
served by disclosing the record clearkwouterighs the public interest served by not disclosing the
record.” This provision is referred toas the "reverse balancing test” and was the primary issuc of

discussion during the bill's hearing. . -

3. Remaining opposition. Although some opponents have removed their opposition in
responsc to the most recent amendments, some remain concerned with the bill's requirerent that
public records be released in any electronic format that the agency uses 10 hold public records.
Opponents point out that state and local agencies retain massive databases which may include
nondisclosable public records. They claim that redacting the nondisclosable information from
the electronic records could be a costly and time-consuming process that is more vulnerable to
error, which may result in the unintentional release of nondisclosable information. Opponents
note that the bill does not contain a provision authorizing agencics to charge fces covering the
cost of preparing the electronic record for public release. It is unclear how local agencies
currently account for public records that are required to be redacted but that are disclosed in 2
paper format.

4. Similar legislation. AB 1099 (Shelley) of this legislative session would have required state
and local agencies to provide copies of public records in any form requested, including in a
computer format, as long as the form was already used by the agency in the conduct of its

business. AB 1099 passed this committee by a 15-0 vote but was later amended to contain a
subject matter different from that which this committee considered.
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REGISTERED SUPPORT / OPPOSITION:

Support

California Newspaper Publishers Association
First Amendment Coalition

Opposition

California Association of Sanitation Agencies
California Municipal Utitities Association
California State Sheriffs Association

Office of the State Attorney General

San Bernardino County Sheriffs Department

Analysis Preparcd bv:  Richard Rios/ G. 0./ (916) 319-2531

AB 2799
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AB 2937
Page 1

Date of Hearing: May 8, 2000
ASSEMBLY COMMITTEE ON GOVERNMENTAL ORGANIZATION

Herb Wesson, Chair
AB 2937 (Cedillo) — As introduced: March 23, 2000

SUBJECT: Athletic events: fees

SUMMARY: Establishes $50.000 as the maximum fee on admission receipts required to be

paid to the California State Athletic Commission by promoters of a boxing, kickboxing, martial

arts, or wrestling contest or exhibition. This bill contains an urgency clause.

EXISTING LAW

1) Establishes within the Department of Consumer Affairs the Califorma State Athletic
Commission (the Commission) whose responsibility is to develop rules and regulations
governing boxing and martial arts.

wrestling contest to paytc°. . amissiona ) percent fee of the amount actually paid for
admission to a contest, e ..+ - - Lae fee ray never be less than $1,000 for a professional

contest and $500 for an aur=i- . contest.

3) Requires the promoter or «ther crganization conducting a contest; within 72 hours after a

contest for which admission is charged and received, to furnish a written report to the

Commission showing the number of tickets issued or sold for the contest, the amount of the
gross receipts or value of the tickets, and the gross price charged directly or indirectly, for the

sale. lease, or other broadcasting or television rights of the contest.

FISCAL EFFECT: Unknown.

COMMENTS:

|. Background. This bill was intreduced after several news articles profiled the dissatisfaction

of boxing promoters and Staples Arcna officials with the 5% fee on boxing event admission
receipts. The dissatisfied promoters were in the process of negotiating a championship boxing

match at the Staples Arena in Los Angeles. Since the initial news articles appeared, the deal for

the championship fight has been finalized and is scheduled to take place on June 17, 2000. The

fight is anticipated to generate $8 million in ticket revenue, which would result in a $400,000 fee
required to be paid to the state. If the Legislature approves and the Governor signs this bill in its

current form by June 17, 2000, it would reduce the fee the Staples Arena would be required (0
pay for the June 17, 2000 event from $400,000 to $50,000.

2) Requires the promoter or other nrpanization conducting a boxing, kickboxing, martial arts, or

~ (B00) 666-1917
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AB 2937
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2. Need for the bill. According to the author, establishment of a $50.000 cap on the fee that
the Commission charges for boxing and wrestling events will enable California to compete with
other states in attracting and retaining large boxing events. The author claims that without a fee
cap, California is at a competitive disadvantage with other states that have implemented a fee
cap. The author notes that in addition to the 5% fee required to be paid to the state, a 3% tax is
also authorized for boxing gate receipts in the City of Los Angeles. According to the California

State Athletic Commission, the State of Nevada has a 4% fee on boxing admissions.

3. The State Athletic Commission. The State Athlctic Commission is responsible for
reculating professional and amateur boxing and professional and amatcur full-contact murtial
arts. There are approximately 100 professional boxing events, 150 amateur boxing events, and
70 professional/amateur full-contact martial arts events held each year in California. The
regulatory process attempts to maximize the health and safety of athletes and ensures that events
are fair and competitive.

4. Opposition. The State Athletic Commission is opposed to this bill because the effect of
lowering the fee on boxing admission results in a greater dependency of the Commission on the

General Fund, The Commission also questions whether this bill is needed on an "urgency" basis.

Tivs Cormission asserts that lowering the admission fee will notnecessz: - “ssult in an increase
in niorc boxing and wrestling cvents in the state. o e

5. Policy consideration. The committee may wish to consider whether the "urgency” clause in

the bill is necessary. -

REGISTERED SUPPORT / OPPOSITION:

Support

Central City Association of Los Angeles
Councilman Jobn Ferraro, City of Los Angeles
Los Angeles Area Chamber of Commerce

Los Angeles Convention and Visitors Bureau

Staples Center
The Greater Los Angeles African American Chamber of Commerce

Opposition

America Presents Proroting
California State Athletic Commission
Center for Public Interest Law

Analysis Prepared by:  Richard Rios / G. 0./(916) 319-2531
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AB 2799
Page 1

Date of Hearing: April 24, 2000

ASSEMBLY COMMITTEE ON GOVERNMENTAL ORGANIZATION
Herb Wesson, Chair
AB 2799 (Shellcy) - As introduced: February 28, 2000

SUBJECT: Public records

SUMMARY: Provides for the release of public rccords in an electronic format and authorizes

the re

lease of records that are exempt from the Public Records Act (the PRA) in specified

circumstances. Specifically, this bill:

1

a)

b)

3)

4)

3)

Deletes the requirement that public records kept on computer be disclosed n a form
detcrmincd by the public agency. Requircs a public agency that keeps public records in an
electronic format to make that information available in that etectronic format when
requested by any person and according to the following guidelincs:

The agency must make the information available in any electronic format in which it
holds the information,

Each agency must provide a copy of an electronic record in the format requested if the
requested format is one that has been used by the agency to create copics for its own
use or for provision to other agencies.

An agency may not be required to reconstruct a report in an glectronic format if the
agency no longer has the records available in an electronic format.

Authorizes an agency, or the superior court in an action brought under the PRA, to disclose
or order to be disclosed any record exempted from the PRA if, on the facts of the particular
case, the public interest served in disclosing the record clearly outweighs the public interest
served by not disclosing the record.

Requires an agency that withholds a public record to justify its withholding in writing.

Specifies that the requirements of the bill shall not be construed to pernut an agency to
make information available only in an electronic format nor shall they be construed to
permit access to records held by the Department of Motor Vehicles that are otherwise
restricted under the PRA.

Specifies that, in addition to cXisting provisions prohibiting a public agency from
obstructing the inspection or copying of public records, no agency may delay the inspection
or copying of public records. .

EXISTING LAW

1) Defines "public record” to include any writing containing information relating to the conduct
of the public's business prepared, owned, used, or rctained by any state or local agency
regardless of physical form or characteristics.

(800) 6686-1917
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AB 2799
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2) Requires public records to be open to inspection at all times during the office hours of a state
or local agency and affords every person the right to inspcct any public record, cxcept us
specifically provided.

3) Requires a public agency to justify withholding a public rccord by demonstrating that the
record in question is exempt under cxpress provisions of the PRA or that on the facts ol a
particular case the public interest served by not making the record public clearly outweighs
the public interest served by disclosing the record.

4) Requires a court, when it finds that a public official’s decision not to disclose a public record
is unjustified, to order the public official {o make the record public.

FISCAL EFFECT: Unknown,

COMMENTS:

1. Need for the bill. The PRA permits a state or local agency to provide computer records in
any format determincd by the agency. This bill would require an agency to provide computer
records in any format that it currently uses. According to the sponsor, the California Newspaper
Publishers Association, this bill is intended to ensure quicker, more useful access to public
records. The sponsor also notes that the bill sccks to provide reasonable guidelines for public
access to clectronically held records. The sponsor claims that this bill will balance the ability of
private citizens to access public records with the discretion of public agencies to deny such
records requests. - .

2. Reverse balancing test. The PRA generally cstablishes broad guidelines about the types of
documeénts that may not be subject Lo public disclosurc and affords state agencies discretion to
apply a balancing test when determining whether or not to relcasc a record. In applying the test,
the agency must dctermine that the "public interest served by not making the record public
clearly outweighs the public intcrest served by disclosing the record.” This bill attempts to apply
a reverse balancing test by giving courts and state agencies the authority to disclose any public
record if the agency or superior court determines that, depending on the facts of a particular case,
the public interest served by disclosing the record clearly outweighs the public interest scrved by
not disclosing the record. The reversc balancing test disclosure would apply even when a court
finds that the record is exempted from disclosure under the PRA.

3. Opposition. Opponents argue that the bill subjects confidential records to a "vague”
balancing test. Opponents ¢laim that the test undermines key provisions of the PRA which
protect proprietary information such as applications for the issuance of securitics or of [inancial
institutions, including banks, savings and loan associations, industrial loan companies, credit
unions, and insurance companies, Opponents also contend that the bill would permit a court or
other agency, despite an exemption in the PRA, to order disclosure of a record it found to pass
the reversc balancing test. Opponents are concerned that this provision would permit the release
of specifically exempted information such as preliminary drafts or notcs, geological and utility
systems data, or complaint or investigation of records of local law enforcement agencies.
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AB 2799
Page 3

4. Policy consideration, The committec may wish to consider whethcr the courts should have
the discretion, even when they find that a record is generally excmpt from disclosure under the
PRA, to require disclosurc of that record if it meets the rcverse balancing test. The committee
may also wish to considcr whether the reverse balancing test gives courts and agencies too much
discretionary authority to release records that are specifically prohibited from release under the
PRA or any other provision of law.

REGISTERED SUPPORT / OPPOSITION:

Support
California Newspaper Publishers Association
First Amendment Coalition
Opposition
M~
Association of California Insurance Companies g
California Association of Sanitation Agencies ©
California Chamber of Commerce =)
California Manufacturers & Technology Association ®
California Municipal Utilities Association
California State Association of Counties !
California State Sheriffs Association E
Civil Justice Association of California - i
Office of the State Attorney General —
Personal Tnsurance Federation of California ﬁ
San Bernardino County Shenff's Department z
Wine Institute W
=
, <
Analysis Prepared by:  Richard Rios/ G. O. /(916) 319-2531 -
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Date of Hearing: April 10, 2000

ASSEMBLY COMMITTEE ON GOVERNMENTAL ORGANIZATION
Herb Wesson, Chair
AB 2799 (Shelley) — As introduced: February 28, 2000

SUBJTECT: Public records

SUMMARY: Provides for the rclease of public records in an electronic format and authorizes
the release of records that are exempt from the Public Records Act (the PRA) in specificed
circumstances. Specifically, this bill:

1)

Deletes the requirement that public records kept on computer be disclosed in a form
determined by the public agency. Requires 4 public agency that keeps public records in an
clectronic format to make that information available in that electronic format when

requested by any person and according to the following guidelines:

b)

¢)

4)

The agency must make the information available in any clectronic format in which it

holds the information.

Each agency must provide a copy of an electronic record in the format requested if the
requested format is one that has been used by the agency to create copics for its own
use or for provision to other agencies.

An agency may not be required (o reconstruct a report in an electronic format if the
agency no longer has the records available in an clectronic format.

Authorizes an agency, or the superior court in an action brought under the PRA, to disclose
or order to be disclosed any record exempted from the PRA if, on the facts of the particular
case, the public interest served in disclosing the record clearly outwei ghs the public interest
served by not disclosing the record.

Requires an agency that withholds a public record to justify its withholding in writing.

Specifies that the requitements of the bill shall not be construed 1o permil an agency (o

‘make information available only in an electronic format nor shall they be construed to

5)

permit access to records held by the Departmcent of Motor Vehiclcs that are otherwise
restricted under the PRA.

Specifies that, in addition to existing provisions prohibiting a public agency from
obstructing the inspection or copying of public records, no agency may delay the inspection
or copying of public records.

EXISTING LAW

[} Defines "public record” 1o include any writing containing information relating to the conduct
of the public’s business prepared, owned, used, or retained by any state or local agency
regardless of physical form or characteristics.

¢

w

™
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2) Requircs public records to be open to inspection at all times during the otfice hours of a state
or local agency and affords every person the right to inspect any public record, except as
specifically provided.

3) Requires a public agency to justify withholding a public record by demonstrating that the
record in question is exempt under cxpress provisions of the PRA or that on the facts of a
particular casc the public interest served by not making the record public clearly outweighs
the public interest served by disclosing the record.

4) Requircs a court, when it finds that a public official’s decision not 1o disclose a public record
is unjustified, to order the public official to make the record public.

FISCAL EFFECT: Unknown.

COMMENTS:

1. Need for the bill. The PRA permits a state or local agency to provide computer records in
any format determined by the agency. This bill would require an agency Lo provide computer
records in any format that it currently uses. According to the sponsor, the California Newspaper
Publishers Association, this bill is intended to ensure quicker, more useful access to public
records. The sponsor also notes that the bill sceks to provide reasonable guidelines for public
access to electronically held records. The sponsor claims that this bill will balance the ability of
private citizens to access public records with the discretion of public agencies to deny such

records requests. - .

9. Reverse balancing test. The PRA generally establishes broad guidelines about the types of
documents that may not be subject to public disclosure and affords state agencics discretion to
apply a balancing test when determining whether or not to release a record. In applying the test,
the agency must determine that the "public interest scrved by not making the record public
clearly outwcighs the public interest served by disclosing the record.” This bill attempts to apply

a reverse balancing test by giving courts and state agencies the authority to disclose any public

record if the agency or superior court determines that, depending on the facts of a particular Case.

the public interest served by disclosing the record clearly outweighs the public interest scrved by
not disclosing the record. The reverse balancing test disclosure would apply even when a court
finds that the record is exempted from disclosure under the PRA,

3. QOpposition. Opponents argue that the bill subjects confidential records to a "vague”
balancing test. Opponents claim that the test undermines key provisions of the PRA which
protects proprietary information such as applications for the issuance of securities or of financial
institutions, including banks, savings and loan associations. industrial loan companics, credit
unions, and insurance companies. '

(800) 666-1917
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4. County concerns. The California State Association of Counties (CSAC) is also concerned
that the bill would permit a court or other agency, despite any other exemption in thc PRA, to
order disclosure of a record it found to pass the reverse balancing test. CSAC is concerned that
this provision would permit the releasc of specifically exempted information such as preliminary
drafts or notes, geological and utility systems data, or complaint or investigation of records of
local law enforcement agencies.

5 Policy consideration. The committcc may wish to consider whether the courts should have
the discretion, even when they find that a tecord is generally excmpt from disclosure under the
PRA, to require disclosure of that record if meets the reverse balancing test. The commitiee may
also wish to consider whether the reverse balancing test gives courts and agencies too much
discretionary authority to relcase records that are specifically prohibited from release under the
PRA or any other provision of law.

REGISTERED SUPPORT / OPPOSITION:

Support

California Newspaper Publishers Association
First Amendment Coalition

Opposition

Association of California Insurance Companies -
Personal Insurance Federation of California

Analysis Prepared by:  Richard Rios / G. O./ (916) 319-2531

LH: 81 AP -39

(800) 668-1917

¢ LEGISLATIVE INTENT SERVICE

By
:“"‘
ey
t 25
»



930 G Street, Sacramento, CA 95814-1811
Tel: (916) 288-6000 » Fax: (916) 288-6002

(‘\‘5 California Newspaper Publishers Association
CNPA Services, Inc. |
CENYA

April 26, 2000

Honorablc Herb Wesson
California State Assembly
State Capitol Room 2179
Sacramento, Califorma 95814

RE: SPONSOR AB 2799, AS AMENDED

rb

Dcar Assembly member #gsson:

The California Newspaper Publishers Association urges your support of Asscmbly Bill
2799 by Assemblyman Kevin Shetley, which was amended in the Assembly
Governmental Organization Committee April 23, to remove a provision known as the
“Reverse Balancing Tcst” that was opposed by a large number of diverse intcrests. AB
2799 is scheduled to be reheard by the Assembly Committee on Governmental
Organization on Monday. April 21.

As amended. AB 2799 would:

o Flectronic access — The bill would require state and local agencics to provide
copies of accessible computerized public rccords in an electronic format. Current
law provides virtually no dircction on this issue either for the public or agencies
governed by the Act. The law mercly provides that “Computer data shall be
provided in a form determined by the agency *(Govl. Code Sec. 6253 (b)).” AB
2799 would provide reasonable rules for public access lo electronically held
records, including a provision that these records shall be m ade available in any
form in which the agency holds the information.

o “Delay” - AB 2799 would reinscrt the word “delay” into Sec. 6253 (d), removed
unwisely in 1996 legislation, to provide that. notwithstanding the umehnes
described in the Act, an agency shall not delay access 10 the inspection or copying
of public records.

The recent amendment to AB 2799 removes most, il not all ol the opposition. Last year,

legislation with language identical to the clectronic access provisions of AB 2799 was
unanimously approved by the committce, although the bill was vetoed by the Governor

LH: 82 AP - 40
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Honorahlc Herb Wesson

California $tate Assembly

RE: SPONSOR AB 2799, AS AMENDED
April 26, 2000

Page 2

because of the uncertainty surrounding the Y2K problem. On behalf of the ncarly 500
newspaper members of CNPA, pleasc vote AYE on AB 2799 when it comcs before you.

Sincerely, é , ﬁ ¥ ﬁ wht /f o U/‘L
%,,/ A’/ , [ /
Thomas W. Newton A{; A‘ 3 é/// . W 9 "b

CNPA General Counsel

ce: Honorable Kevin Shelley b /
Honorable Debra Bowen
George Riggs. CNPA President, Publisher and CEQ, Contra Costa Times

Bill Niese, General Counsel, Times Mirror ﬁ 34
Jack Bates, CNPA Executive Director

Jumes Ewcert, CNPA Legal Counsel V/-*
Richard Rios, Scnior Consultant to the Assembly Govemmental Organization Committee
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From. CMTA To: Assemblyman Herp Wesson Date: 4/26/0C Time: 11:31:42 AM Page 2 of2

e A K1 ¥ QA Nt a

MANUFACTURERS

& TECHNQLUOGY

A = BB C AP 3 ow o

April 26, 2000

Assemblyman Herb Wesson, Chair

Assembly Governmental Organization Committee
Room 2179, State Capitol

Sacramento, CA 95814

Subject: Assembly Bill 2799 (Shelley)
Position: Removal of Opposition
'Hearing: April 24, 2000 Assembly Governmental Organization Committee

(800) 666-1917

Dear Assermblyman Shetley,

California Manufacturers and Techsiology Association is no longer in opposition of this
bill as it will be amended to remove the “reverse balaneing test” as it would apply to
records exempt from disclosure under the Public Records Act, -

[RH]
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Respecttully, . 0

. z

(ORE 2T EE z

>

. ) -

Dorothy Rothrock p

Policy Director, Corporate Counsel %

w

cc: Members of the Assembly Governmental Organization Committee :
Assemblyman Kevin Shelley o
Consultants, Assembly Governmental Organization Committee g'.::
Michael Petersen, Assembly Republican Minority "8

2B NIMTH STREECY ZAuWiTE ZZAGC BaCnrawgnNTg CA 53814-3743
16,441, 5420 r3916.447. 9401 www.CamPFl,CoM
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Newspaper Publishers Association

930 G Street, Sacramento, CA 95814-1811
Tel: (916) 288-6000 « Fax: (916) 288-6002

(‘\Qj California
CNPA Services, Inc.
(GN\P /1

April 4, 2000

Honorablc Herb Wesson
California Statc Asscmbly
State Capitol Room 2179
Sacramento, California 95814

Dear Assembly membMu:

The California Newspaper Publishers Association urges your support of Assembly Bill 2799 by
Assemblyman Kevin Shelley, which would make several important changes to the California
Public Records Act. AB 2799 is scheduled to be heard by the Assembly Committee on
Governmental Organization on Monday, April 10. Specifically, AB 2799 would:

RE: SPONSOR AB 2799

o Electronic access — The bill would require state and local agencies to provide copies of
accessible computerized public records in an electronic format. Current law provides
virtually no direction on this issue either for the public or agencics governed by the Act.
The law merely provides that “Computer data shall be provided in a form determined by
the agency “(Govt. Code Scc. 6253 (b)).” AB 2799 would provide reasonable rules for
public access to electronically held records, including a provision that these records shall
be made availablc in any form in which the agency holds the information,

e “Delay” -- AB 2799 would reinsert the word “delay” into Scc. 6253 (d), removed
unwiscly in 1996 legislation, to provide that, notwithstanding the timelines described in
the Act, an agency shall not dclay access to the inspection or copying of public records.

¢ Reverse Balancing Test — Govt. Code Section 6255 provides for the public interest
balancing test, a ““catchall” provision that allows the government to withhold access to
any record, even if it is not specifically exempt by law, if the public interest warrants it,
The provision is a onc-way strect — if it is used by an agency, it is used only for the
purpose of denying access to a records request (E.g., “we admit there is no statutory
exermption allowing the agency to withhold the record, but we believe under the facts of
this request, the public interest in disclosure is clearly outwcighed by the public interest
in nondisclosure. Acccss denicd.”) AB 2799 would level the ptaying field by giving the
same balancing test to the public for records that may be exempt pursuant to statutc. The
bill would give discretion to an agency or the Superior Court to provide any record
exempt by provisions of the law if, . . . on the facts of the particular case, the public
interest served by disclosing the record clearly outweighs the public interest in not
disclosing the record.” AB 2799 would merely give the public the same tool as the

(800) 666-1917
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Honorable Herb Wesson
Califormnia State Assembly
RE: SPONSOR AB 2799
April 4, 2000

Page2

government to provide -- ratber than deny -- access, when the public interest demands it.
This provision dovetails with existing Sec. 6253 (c), which allows agencies to adopt
requirements that allow for “fastcr, more efficient, or greater access to records” than
prescribed by the minimum standards set forth in the Act.

AB 2799 will ensure quickcr, more useful access to public records that should be disclosed in the
public intcrest. On behalf of the nearly 500 newspaper mentbers of CNPA, plcasc vote AYE on
AB 2799 when it comes before you.

Sincerely,

%\_A .
Thomas W. Newton 2
CNPA General Counsel &

©
=)
[sw]
©
ce: George Riggs, CNPA President, Publisher and CEO, Conua Costa Times

Bill Niese, General Counsel, Times Mirror
Jack Bates, CNPA Executive Director L(‘J—‘
James Ewert, CNPA Legal Counsel >
Richard Rios, Senior Consultant to the Asscmbly Governmental Organization Committee 5
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S 1 OS ANGELES COUNTY DISTRICT ATTORNEY'S OFFICE
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A L R GIL CARCETT! » District Atorney iAMES R PROVENZA » Special Assistant
g% v ROBERT P. HEFLIN « Chief Deputy District Attgrney
April 20, 2000

The Honorable Herb Wesson

Chair, Assembly Governmental Organization Committee
State Capitol, Room 2179

Sacramento, California 95814

ASSEMBLY BILL 2799 (SHELLEY)
OPPOSE
Assembly Governmental Organization Committee
Hearing Date: April 24, 2000

Dear Assembly Member Wesson:

We regret to inform you that the Los Angeles District Attorney's Office is opposed to
Assembly Bill 2799. AB 2799 would add subdivision (b) to Section 6255 of the Government

Code which would provide: :

Notwithstanding any provision of this chapter, an agency, or the superior court
in any action brought pursuant to Section 6259, may disclose ot order to be
disclosed any record made exempt by express provisions of this chapter if, on
the facts of the particular case, the public interest served by disclosing the
record clearly outweighs the public interest scrved by not disclosing the record.

The above provision would potentially permit the release of confidential viciim and witness
information in a criminal case, such as the location and identity of these individuals. It could
also require the disclosure of information in a pending investigation. We feel that this could
make witnesses and victims more reluctant to come forward and could jeopardize the
prosecution of criminal cases.

The above provision could also result in an actionable violation of the right to privacy under
Article 1, Sec 1 of the California Constirution.

1100 K Stree
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April 20, 2000
Page Two

We also object to removing language from existing law which states that “computer data shal)
be provided in a form determined by the agency.” Unfortunately, no standard is set to replace
this tanguage. Thus, even where disclosure of computer data is provided, the party seeking
disclosure could complain that the format provided is not satisfactory and that the information
should be provided in » different format, even if it would be impractical for the agency to
provide the information in the requested format.

Thagk you for your consideration of our position on Assembly Bill 2795.
Very truly yours,

GIL. GARCETTI
District Attorney

By A

JAMES R. PROVENZA

Special Assistant District Attorney
JRP:jk

-

ce: Consultant/Members, Assembly Government Organization Committee
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Newspaper Publishers Association

930 G Street, Sacramento, CA 95814-1811
Tel: (916) 288-6000 * Fax: (916) 288-6002

(“‘3 California
CNPA Services, Inc.
CINA

March 24, 2000

Honorable Kevin Shelley
Califorma State Assembly
State Capitol Room 3160
Sacramento, California 95814

RE: SPONSOR AB 2799

r
Dear Assemblyman M;/

I am writing on behalf of the California Newspaper Publishers Association o acknowledge the
association’s sponsorship of your Assembly Bill 2799, which would make sgveral important
changes to the California Public Records Act. Specifically, AB 2799 would:

e Electronic access — The bill would require state and local agencies to provide copies of
accessible computerized public records in an electronic format. Current law provides
virtually no direction on this issue either for the public or agehcies governed by the Act.
The law merely provides that “Computer data shall be provided in a form determined by
the agency *(Covt. Code Sec. 6253 (b)).” AB 2799 would provide reasonable rulcs for
public access to electronically held records, including a provision that these records shall
be made available in any form in which the agency halds the information.

e “Delay” -- AB 2799 would reinsert the word “delay” into Sec. 6253 (d), removed
unwisely in 1996 legislation, to provide that, notwithstanding the timelines described in
the Act, an agency shall not delay access to the inspection or copying of public records.

» Reverse Balancing Test — Govt. Code Section 6255 provides for the public interest
balancing test, a “catchall” provision that allows the govemment o withhold access to
any record, even if it is not specifically exempt by law, if the public interest warrants it.
The provision is a one-way street —1f it is uged by an agency, it is used only for the
purpose of denying access to @ records request (E.g., “we admit there 15 no statutory
exemption allowing the agency to withhold the tecord, but we believe under the facts of
this request, the public interest in disclosure is clearly outweighed by the public interest
in nondisclosure. Access denied.”) AB 2799 would level the playing ficld by giving the
same balancing test to the public for records that may be exempt pursuant to statute. The
bill would give discretion to an agency or the Superior Court to provide any record
exempt by provisions of the law if, “. . . on the facts of the particular case, the public
interest served by disclosing the record clearly outweighs the public interest in not
disclosing the record.” AB 2799 would merely give the public the same tool as the
government to provide -- rather than deny -- access, when the public interest demands it.

(800) 666-1917
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Honorable Kevin Sheliey
California State Assembly
RE: SPONSOR AB 2799
March 24, 2000

Page 2

This provision dovetails with existing Sec. 6253 (e), which allows agencies to adopt
requirements that allow for “faster, more efficient, or greater access to records” than
prescribed by the minimum standards set forth in the Actl.

AB 2799 will ensure quicker, more useful access to public records that should be disclosed in the
public interest. On behalf of the nearly 500 newspaper member of CNPA. Thank you for
introducing AB 2799. We look forward to working with you to ensurc the governor's signature
approval of this important legislation.

Sincerely,

_-,_,--'."-

/

Thomas W. Newton
CNPA General Counsel

George Riggs. CNPA President, Publisher and CEQ, Contra Costa T, mes

Bill Niese, General Counscl, Times Mirror

Jack Bates, CNPA Executive Ditector

James Ewcrt, CNPA Legal Counsel

Richard Ries, Senior Consultant to the Assembly Governmental Organization Committee

o
4
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Tre Honorable Kevin Shelley
Member of the Assembly

Room 3160, State Capitol Building
Sacramento, CA 93814

RE: AB 2799 (Shelley) - Concerns
Set for hearing April 11, Assembly Governmental Qrganization Cecmmittee

Dear Assembly Mamber Sheliey:

The California State Associanon of Counties (CSAC) wTies to express 18 concerns rearding
AB 2799, your measure reiating to public reeerds.

As vou recall, we were very appreciative that you worked with us last year m discussions on AB 1099
+o accommodate the concems of local governments regarding expanded accessibility to public records
i an electronic format. Our review of AB 2799, which contams provisions simiar o these in
AB 1099 relating to the relesse of documents in an clectronic format, revea led powntial new concems

with two spectfic provis:ons that may representan marked shift in existing public record law

Of greatess concern is the "reverse balancing” provision uader Government Code secuion 6255(b). As
we understand this provision, it would perrmt a court—despite any other exemption in the Pubiic
Records Act—to order disciosure of reeords "if, on the facts of the parucular case, \ne public
interested served by disclosing the record outweighs the pubhicrieres: served by not disclosing the
vecord, ' [t would appear, for example, that prelirminary drafts or nctes, geologizal and utility sysiems
daza, complaint or invesugation records cf local law enforcement agencies. and any other records
currently exempted could be ordered to bu relessud,

A second area of concem relutes (o the proposed reinsernon of the ward “delay” a.m!cr seclion
6233(d) so that the provision reads: “Nothing in this ¢chapter shail be construed todeluy or chsouct
the inspection of copying of public records.” We cumrently are soliciting county .npu' on this
nroposed revision to determine the significance of the amendment.

We would welcome the opportunily 1o work with you on addressing concerns of local government or:
AB 2099. As scon as we receive specific input on the provisions mghlighted above, we wili contact
you. In the meantime, please ¢o rot hesitate to conract me at 916/327-7300, ext. 313, or Elizabet
Howard a1 916-327-7500, ext. $37 to discuss this matzer further. Thank you.

Smcc.ely,

I

R b R Lopez
eyis ]ﬂuVL Representative

I—

cc: The Honorabie Herb Wesson, Chatr, Assemoly Governmentai Organizaton Committes
Members and Consultants, Assembly Governmental Organizanon Commitiee
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DEPARTMENT OF JUSTICE :
'BILL ANALYSIS
RECOMMENDED POSITION: Oppose

AMENDMENTS: No
FISCAL: Possible Substantial Costs
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SUMMARY OF 8ILL AND EXISTING LAW

The California Public Rc"*rds Act ("PRA™) requires state and local agencies to permiz
persons to inspect records and to provide copies of identifiable records 1© persons upon
request. The agency may only charge the costs of duplicatien for the copizs. Computer

data may be provided to a reguestor in the form determined by the agency. This bill
reqiires 2n agenacy o provide cemputer data “in any form that is requestec from amonz

anv of the forme used by the agency for the condusief its business of the making of
||

camies Sor s v use of the use of any another ageney U The biil also promibis every

e
v

. . ' . .
" o 4 I ! a Lo * [ da) 3 Ny L Ted , b

ate and i o, agensy from purchasing. creating. or cthzrwise acquuning any Cwcienid
reava ge grmes Tl jee Hiea sy am ) > Piey: mE aim At . . namaga teom.oabla
L3202 878 Inal i ‘p.L...; el ....., nedes the o abibv ofan SRt EoRedeps .‘..i ZoI885 .8 ......,_.'i..

records or to srovide slectronic copies of records

The PRA is premised on the co..cep: that sipce govemm:.':: is the peopls
I the ngnt 10 be informed a5 1o gove :
rovernment ageacizs (See 83 Ops Ca ! Ccﬂ 33.,, E43 ¢

-

» the people’s night of access @ records o “those activities is unrestricied.
rigat of 2ocess o yovernmeni rzeords sheuld not contror W

.
sers s and should 2 no poiicy in faver of determining goveramen funciions on the
) . ST

&

erig KK
recordad or how iUis rzeorded. Such a poliey subordinates

nd efficiency of oparations of the peopie’s government 0
aceess to public zecords. 1a 35 Ops.Cal Aty Gen 136, 13
of the first opImiens 1o explain the purposes and requl irements of the .

racognized the pronouncement of the California Supreme Court! 8 Bruco v uregory
(1967) 63 C:x}.'.’d 6566, 675 that the custodian o:'ptahc records should be parmitted 10
prevant inspection from intertering with the orderly function of the office and its
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DEPARTMENT QF JUSTICE
BILL ANALYSIS
Page2

8:LL NO. AB 1099

emplovess.” This sound policy should be refiecied in the provisions ol “the PRA. The
oropuse .am:ndmems undermine this poliey.

The first ehange made by the bill. requiring 2 agenc: to providez compuier gaa inany
used by the agency. ot h. t blush would notappear 1o be onercus. However,
in reality i prasenis both privacy and security preblems, Srate agencies ratain Massive
cata pases. meay of which inclu de cersonal intdrmation oa individuals. T’v*y area
ransfar, and mav on o«:casio produce, infarmation from those data bases 1 formats that
include Hoth non-ex2mpiand cxc:‘.":: information. The iaformation may be handls

u\

Sty in -t
:Cb. ."..». e ¥ 3 101”1 I$eT¢ emailyv.

The PRA a’rca:';.' recuires agencies (o provida ecess (¢ compuizr information. Tha

public has a right to this infermation. This bill arguadly would ¢ squire 2gensies
provide in data form entire data bases of information (0 pr vate persons. The data would
b2 in & form that could possibly be manipuiated oy the privaie persons for unlold uses
The rossibility thar exemp: information may be released through 3 programing siver oF
versight is oreatly eshanced. Additionally, the party receiving the informatien could

Fpd

have the means of aliering iaformation to preduce false results or statistics witleh wouid

9]

havs an appearance of official injormation - -
Undsr cumment.aw ageacies have the discretion I provide the inldrmatien ina »3) N2
pro*xcxs aQazns: unintentional relezses of exemp: information and cistortien ol data thal

epears 0 be ofnsial

The second change made by the bill, the requirzment 'hn-’ an agensy must "'*te....mc ‘hat a
naw dala processing s" stam will or will not impair orimpede 2
DRIt 2CCESS 10 £2C0rES. SUbjeLts state and loca! p Srocuremen; dedisions 10 iega!

n ' 12 and reranve standard o whether access 1S
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public records will be impuired or impedec. [fene sroposed svsiem allows gregiey and
r.then the second s-siem arguably miust be rgjected regardiess of
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DEPARTMENT OF JUSTICE
BILL ANALYDSIS
Page 3

BILL NO. AB 1099

proposal is an unwarranied interterence with the operation o govermment. Absenta
articular problem. the bill should b2 opposed.
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143 DATA PROCESSING SUPPORT

There coulé be subsiantial data processing suppor reguirements both en this depariment
and state and local agencies since this measure directly impacts data processing projects.

ah ek YR

(V.  FISCALIMPACT

The fseal impact to state and local agencies, including the Depariment of Justizce, could
be subsaaniial. The exact costs cannot be estimated.

V. AMENDMNENTE
None.

Vi. RECOMMENDATION

Support

Support if amended

- —
e

_ Meutral

X Oppose
___ Oppose unless amended

(800) 666-1817
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CIVIL JUSTICE

ASSOCIATION OF CALIFORNIA

MEMORANDUM

e

April 18, 2000

TO: Hon. Herb Wesson, Chair
Hon. Brett Granlund, Vice Chair
Members, Assembly Governmental Organization Committee

FROM: Barbara M. Wheeler, Vice President-Legislation
Jeff Sievers, Legislative Advocate
John H. Sullivan, President

RE: AB 2799 (Shelley)
Status: Assembly GO Committee
Hearing Date: April 24, 2000

CJAC POSITION: OPPOSE

The Civil Justice Association of California (CJAC) regrets to advise that it has adopted an

oppose position on AB 2799 (Shelley). .

AB 2799 would allow a state agency or a superior court to order disclosure of a record, already
made exempt from disclosure under the express and detailed provisions of the California Public
Records Act (Government Code Section 6254), if the agency or the court determines that “the
public interest served by disclosing the record clearly oatweighs the public interest served by not
disclosing the record.”

We are concerncd that if this bill becomes law, the public’s trust in the civil justice system and
government in general will erode as citizens lose the relative certainty that information they
provide to a state or local agency on the assurance of confidentiality will remain confidential.
Additionally, enactment of the bill would effectively eliminate the safeguards which exist for
protecting both confidential and proprietary information by allowing any individual, regardless of
motivation, to use the civil justice system to invade personal privacy and reveal confidential
informatiop or at least harass people and organizations with litigation.

After meeting with the sponsors of the bill (the California Newspaper Publishers’ Association)
and reading the committee analysis of AB 2799, we do not see any backup evidence of this bill’s
need. The sponsor states this bill is necessary to balance the ability of private citizens to obtain
information in government records with the ability of public agencies to maintan confidentiality.
However, a thorough reading of the lengthy Public Records Act exemption section (Government

(800) 666-1917
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Code Section 6254) reveals the Legislature’s deliberatc crafting of the very balancing the
sponsors say is needed. For example:

1. Gov. Code Sec. 6254 (c): personnel, medical, 6r similar files, the disclosure of
which would constitute an unwarranted invasion of personal privacy.
2. Gov. Code Sec. 6254 (f): ...unless the disclosure would endanger the safety of a

witness or other person.

The courl’s current role under the Public Records Act is to determinc whether the nformation
being kept from public view falls into one of the categories detailed in Section 6254, There is no
reason to require judges to undertake a broad balancing review to determine whether to override
express privacy protections enacted by the Legislature. Why should a company be forced into
court to establish the value of its “geological and geophysical data, plant production data...or
market or crop reports” (Gov. Code Sec. 6254 (¢))? Why should Native Americans be forced to
go into court to fight challenges to the secrecy of the records of their graves, cemeterics, and
“sacred places (Gov. Code Sec. 6254 (1))?

Although primarily a criminal law consideration, we must point out that AB 2799's threat to the
security of information obtained in confidence would seriously deter investigations which benefit
the public. Why would crime victims come forward to testify or further assist law enforcement
agencies if they cannot be guaranteed that information they give to the law enforccment agency
will not be disclosed to the public?

We believe California’s civil justice system -- and the public’s already eroding trust in it — would
be substantially harmed by the enactment of AB 2799. The amendntents to the Public Records
Act provided in AB 2799 would create undue confusion and muddy the balance the Legislature
has achieved in protecting competing public interests. The amendments appear even to allow
any state agency to independently override the Public Records Act’s privacy protections without
going near a courtroom! (Sec. 6255).

We urge your no vote on this measure.

cc:  Assemblyman Kevin Shelley
- Senator Debra Bowen
Richard Rios, Assembly Governmental Organization
Michael Peterson, Assembly Republican Caucus
Ann Richardson, Deputy Legislative Secretary, Governor’s Office

(800) 666-1917
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LERQY D, BACA, $HEAFF

Aprit 21, 2000

The Honorable Herb Wesson

Chair, Assembly Govemmental Organization
State Capitol, Room 2178

Sacramento, Califomnia 95814

Dear Assemblymember Wesson:

ASSEMBLY BILL 2799 (SHELLEY) - OPPOSE :
ASSEMBLY GOVERNMENTAL ORGANIZATION COMMITTEE

The Los Angeles County Sheriff's Department appoases Assembly Bill 2799, by Assemblymember
Kevin Shelley. The bill vests discretion in public agencies or the courts fo override express
provisions of the Public Records Act which otherwise prohibit disclosure of certain records.
. Additionally, the bill requires that public records which exist in an electronic format be produced in
- that format rather than having a "hard-copy” printed.

By vesting discretion in public agencles or the courts, this bill effectively swallows the rule which has
identified specific types of sensitive records which should not be disclosed. Under the provisions

of this bill, even the names of sex crime victims and information contained In on-going criminal

investigations become subject 1o discretionary disclosure,

Additionally, by requiring records which exist in an electronic format to be produced in the same
electronic format, the agency holding the record is prevented from redacting information contained
in the record which is confidentiat and not otherwlise subject to disclosure.

Based upon the foregoing reasons, the Los Angeles County Sheriff's Department opposes
Assembly Bill 2799.

If | can be of any assistance in this matter, please feel free to contact me or my Legislative
Advocates, Sergeant Wayne Bilowit and Sergeant Gerald Cooper at (323) 526-5228.

Sincerely,

Lo hﬁ:&:u

LEROY D. BACA
SHERIFF

A Tradition c/ Service
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CALIFORNIA ASSOCIATION OF
CLERKS AND ELECTION OFFICIALS

April 27, 2000

The Honorable Kevin Shelley
State Capitol, Room 3160
Sacramento, CA 95814

Dear Assembly Member Shelley:

Assembly Bifl 2799 (Shelley) Public Records: Digclosure
OPPOSE, UNLESS AMENDED

Regretfully, the Clerk of the Board of Supervisors Section of the California
Association of Clerks and Election Officials opposes AB 2799, unless
amended to remove language contained in- Section 3 that would
fundamentally change the "balancing test' regarding a public agency's
decision to disclose or not to disclose a record.

The Public Records Act requires public agencies to make records
available for inspection and copying at all times during normal business
hours. The Act exempts certain public records from such disclosure.
Further, the Act requires a public agency to justify its decision not to
disclose a record that is not specifically exempted from disclosure by the
Act, by showing that the public interest in not disclosing the record clearly
outweighs the public interest in disclosing the record (the “balancing test").

Your bill would permit an agency to ignore even specific exemptions
contained in the Act and disclose a record. It would also permit a superior
court to order such a record disclosed and would, in effect shift the burden
to a public agency in a court proceeding to show that a decision to
withhold the record was justified. This would turn the Act's balancing test
on its head. Moreover, it would eviscerate all of the privacy protections
afforded to citizens currently contained in the Act.

Although we recognize that most records in the possession of clerks of the
board of supervisors are public records and that they are clearly subject to
disclosure, we are very concerned about the effects this bill would have on
sensitive records that are appropriately exempted from disclosure by the
Act and by other sections of state law. We believe that placing public
agencies in the position of bearing a burden in court to justify
nondisclosure of such records is nonsensical and is poor public policy.

Officium Populi - Office of the Pacple
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The Honorable Kevin Shelley
April 27, 2000
Page 2

The bill would also add the word “delay” to subdivision (d) of Section 6253 (Section 1 of
the bill). We question the necessity and advisability of adding this word since the
current language of the Public Records Act is quite clear with respect to the time limit by
which an agency must produce a record. Addition of this word merely creates confusion

where currently none exists.

Again, we must oppose your bill unless amended to address our concemns. if you
require any additiona! information, please call Legislative Committee member
John McKibben at (213) 974-1405 or our legislative advocate Bill Siverling at
(916) 444-7592.

Very truly yours,
Vst Varoma: Bohens

Violet Varona-Lukens, Co-Chair
Clerks of the Board of Supervisors
Legislative Committee

¢ Each Member and Consuitant, N
Assembly Committee on Governmental Organization
William Siverling, Legisiative Advocate

J\LegislationLegisiation 2000\A8 2799 ago.doc
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TO PROMOTE AHD GEFEND
THE PEOPLE'S RIGHT G KNOW

April 5, 2000

Assemblyman Kevin Shelley
Room 3160

State Capitol

10th & L Streets
Sacramento, CA 9814
T AP TV

s %
Ly W " ..,

Dear Assemblyman Shelley:

The California First Amendment Coalition strongly supports AB 2799 because it would create an
overdue balance in how the discretion to withhold significant information from the public operates in
California law.

Presently a public agency may, under the California Public Records Act, deny citizens' access (o a
document which has not been made cxempt from disclosure by any of the hundreds of express
confidentiality provisions of state or federal statute. Government Codé Scction 6255, the notorious
“catchall” cxernption, allows withholding of a record if the agency demonstrates that on the basis of the
particular facts and circumstances, the public interest in not making the information public outweighs
the public interest in disclosure.

This provision acts too often as a "sccrecy wild card™ permitting ad hoc decisions to withhold a record
that the Legislature has never seen fit to consider sensitive or confidential.

(800) 666-1817

AB 2799 would give the public a reciprocal chance to argue the effects of unforescen circumstances by
providing that a court could conclude that, based on such circumstances, the public interest in disclosure
outwceighed any public interest in secrecy.

{ LEGISLATIVE INTENT SERVICE

This provision would not operate on records where disclosure is flatly prohibited. It would govern only
those records where the public agency has the discretion to release or not -- and has opted against
release.

It is indisputable that most public agencies, virtually without exception, always excrcise such discretion
in favor of concealment, So "permissive” cxemptions are, in practice, treated as secrecy mandates.

2701 Cottage Way. Suite 12
Sacramente. CA 95825-1226
($16) 974-8838

FAX: (916) 974-8880

E-mail: cfac@cfac.org
httpi/fgy e =5 o
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CIVIL JUSTICE

ASSOCIATION OF CALIFORNIA

MEMORANDUM

April 18, 2000

TO: Hon. Herb Wesson, Chair
Hon. Brett Granlund, Vice Chair
Members, Assembly Governmental Orgamzation Commiittee

FROM: Barbara M. Wheeler, Vice President-Legislation
Jeff Sicvers, Legislative Advocate
John H. Sullivan, President

™~
RE:. AR 2799 (Shelley) >
Status: Assembly GO Committee ©
Hearing Date: April 24, 2000 =
o
o
CJAC POSITION: OPPOSE
1l
Q
. . . . P
The Civil Justice Association of California (CIAC) regrcts to advise that 1t has adopted an o
oppose position on AB 2799 (Shelley). ‘ @
=z
AB 2799 would allow a state agency or a superior court to order disclosure of a record, alrcady E
made exempt from disclosure under the express and detailed provisions of the California Public W
Records Act (Government Code Section 6254), if the agency ot the court determines that “the ,_2_-
public intcrest served by disclosing the record clearly outweighs the public interest served by not <
disclosing the record.” %
L
-
We are concerned that if this bill becornes law, the public’s trust in the civil justice system and -~
government in general will erode as citizens losc the relative certainty that mformation they e
provide to a state or local agency on the assurance of confidentiality will remain confidential. 8 :::
Additionally, enactment of the bill would effectively eliminate the safeguards which exist for o

protecting both confidential and proprietary information by allowing any individual, regardless of
motivation, to use the civil justice system to invade personal privacy and reveal confidential
information or at least harass people and organizations with litigation.

After meeting with the sponsors of the bill (the California Newspaper Publishers’ Association)
and reading the committee analysis of AB 2799, we do not see any backup evidence of this bill's
need. The sponsor states this bill is necessary to balance the ability of private citizens to obtain
information in government records with the ability of public agencies to maintain confidentiality.
However, a thorough reading of the lengthy Public Records Act exemption section (Government

1201 K Street, Suite 1960, Sacramento, California 95814, 916-443-4900, facsimile 916-443-4306, www cjac.org, ehAldad 01 Ap-59



Your bill would allow the agency, of course, to defend its option favoring secrecy. But it would also
allow a judge, based on the totality of the ¢ircumstances, L0 rule that there is an extraordinary public

interest in making the information available to the community.
If agencies can, as they clearly can under the law as it stands, improvise a calculus of the public interest
to withhold normally public records, fairness and good government dictates that a court should have the

same power, at least where the agency could have said "Yes" in the first place, but chose for its own
reasons not 1o do so.

Sincercly, o~

Terry Francke
General Counsel

el Richard Rios, Consultant
Assembly Committee on Governmental Organization
1020 N St., Room 159

LH: 102 AP - 60
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WINE INSTITUTE

April 26, 2000

Assemblymember Kevin Shelley
Room 3152, State Capitol

Dear Kevin:
As requested by your staff. this letter is to advise you that the Winc Institute s

withdrawing its opposition to your AB 2799. This is because the bill’s SEC. 3 relative to
reversing the balancing test wilt be formally deleted in the next set of amendments.

Respectfully,

Ak

Mike Falasco
Legislative Representative

cc: Assembly G.O. Committee Chair Herb Wesson
Assembly G.O. Committee Vice Chair Brett Grantund -

LH: 103 AP - 61
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Colifornia’s Personal Lines Trade Associgtion
REPRESENTING § 1L LLADIMG AUTOMOBILE AND) HOMECQWHERS INSURLRS

SUITE 2030

MEMORANDUM
Date: May 2, 2000

To: Honorable Herb Wasscn, Chairman
Members of the Governmental Organization Committee

From: Dan C. Dunmoyer, President

Phyliis A, Marshall, Vice President of Legislative and Regulatory Affairs pATE

G. Diane Colborn, Senior Legislative Advocate and Counsel

Re: AB 2799 (Sheliey): Public Records: disclosure
Assembly Governmental Organization Committee: May 8, 2000
PIFC Position: Neutral

The Personal Insurance Federation of California (PIFC), representing insurers
selling 40% of the personal lines insurance soid in California, including State
Farm, Farmers, 21st Century, SAFECO, and Progressive Insurance Companies
is neutral on AB 2799 by Assemblyman Shelley-as a result of the April 27, 2000
amendments.

If you have any questions regarding our position, please feel free to contact
Phyllis Marshall at (916) 442-66486.

cc

Honorable Kevin Shelley

Ann Richardson, Deputy Legislative Secretary, Governor's Office
Richard Rios, Assembly Governmental Organization

Michael Peterson, Assembly Republican Caucus

AAB 2799 agov2

- SACRAMEMTO, CA 95814 + PHONE (316} 442 - 6546 -

FAX (5:5) 446 » 9548 LHV\II 04 AP -62

Personal Insurance Federation of Californial ympiee.
IDgo NSE
#1ER)

(800) 666-1917
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Californie’s Persenal Lines Trade Association
REPRESENTING THE LEADING AUTOMOBILE AMD HOMEOWNERS INSURERS

MEMORANDUM
Date: May 2, 2000
To: - Honorable Herb Wesson, Chairman
Members of the Governmental Organization Cammittee
From: Dan C. Dunmoyer, President ' -
Phyllis A, Marshall, Vice Pregident of Legislative and Regulatory Affairs Pr=s
G. Diane Colbom, Senlor Legislative Advocate and Counsei )y
N w0
Re: AB 2799 (Shelley): Public Records: disclosure 2‘"
B (]
ma

Assembly Govemmentail Organization Committee: May 8, 2000
PIFC Position: Neutral -

The Personal Insurance Federation of California (PIFC), representing insurers
seiling 40% of the persanal lines insurance sold in Califoria, including State
Farm, Farmers, 21st Century, SAFECO, and Ptogressive Insurance Companies
is neutral on AB 2799 by Assemblyman Shelley as a resuit of the April 27, 2000
amendments.

If you have any questions regarding our position, please feel free to contact
Phyllis Marshall at (918) 442-8846. :

GG ‘
Honorable Kevin Sheldley .
Ann Richardson,-Deputy Legistative Secretary, Govemor's Office

_Richard Rios, Assembly Govemmental Organization

Michae! Paterson, Assembly Republican Caucus

4.AB 2789 & gova
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CALIFORNIA CHAMBER of COMMERCE

April 26, 2000

The Honorable Kevin Shelley
California State Assembly
State Capitol, Room 3160
Sacramento, CA 93814

SUBJECT: AB 2799 (SHELLEY) DISCLOSURE OF RECORDS
NEUTRAL WITH AMENDMENTS

.
Dear Assemblymar&helley:

On behalf of the members of the California Chamber of Commerce I would like to thank
you for agrecing to amend AB 2799 (Shelley) to remove the so-called “reverse
presumption” language. Your agreement to strike lines 16 through 23 on page five;
(Section 3, sub-section (b)) enables us to remove our opposition to the bill.

-

We remove our opposition to AB 2799 (Sheiley) with the adoption of the amendments
described above.

I appreciate your willingness and that of your staff to address our concerns through the
amendments.

Sincerely,

7 A2

Dominic DiMare, Legislative Advocate
Telecommunications, Utilities, Worket’s Compensation

DDkp

P gl as-nnT

(800) 666-1917
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Leaque of (alifornia ities
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Leaque of afibornea Tiises
Better Crties— A Better Life

May 1. 2000

Assembly Member Kevin Shelley
State Capitol, Room 3160
Sacramento, CA 93814

RE:  AB 2799 (Shelley). Public Records: Disclosure.
NOTICE OF NEUTRAL POSITION.

Dear Assembly Member Shelley:

(800) 666-1917

I would like to inform you that the League of California Cives has removed its opposition to AB
2799. The League is satisfied with recent amendments to the bill which eliminate the provision
that denials for public records disclosure may be overturned if the public interest served by
disclosing the record clearly outweighs the public intercst served by not disclosing the record.

Thank vou for your consideration of our concerns and for respondipg with appropriatc
amendments. Should you require additional information, pleasc feel free to contact me at 638-

i
Q
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Sincerely, >
I_.
<
—
2]
g
Amy Br a
Legislative Representative -
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April 26, 2000

Assemblyman Herb Wesson, Chair

Assembly Governmenta! Organization Comnmittee
Room 2179, State Capitol

Sacramento, CA 95814

Subject: Assembly Bill 2799 (Shelley)

Position: Removal of Opposition
Hearing: April 24, 2000 Assembly Governmental Organization Committee
Dear Assemblyman Shelley,

California Manufacturers and Technology Association is no longer in opposition of this
bill as it will be amended to remove the “reverse balancing test” as it would apply to
records exempt from: disclosure under the Public Records Act. -

Respecttully,

(] (T

Dorothy Rothrock
Policy Director, Corporate Counsel

ce: Members of the Assembly Governmental Organization Comrmittee
Assemblyman Kevin Shelley
Consultants, Assembly Governmental Organization Commuittee
Michael Peicrsen, Assembly Republican Minority
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WINE INSTITUTE

April 26, 2000

Assemblymember Kevin Shelley
Room 3152, State Capitol

Dear Kevin:
As requested by your staff, this lctter is to advisc you that the Winc Institute is

withdrawing its opposition to your AB 2799. This is because the bill's SEC. 3 relative to
reversing the balancing test will be formally deleted in the next set of amendments.

Respectfully,
Mike Falasco

Legislative Representative

cc: Assembly G.O. Committee Chair Herb Wesson
Assembly G.O. Committee Vice Chair Brett Granfund

LH: 109 Ap.67
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CIVIL JUSTICE

ASSOCIATION OF CALIFORNIA

April 26, 2000

Assemblyman Kevin Shelley
State Capitol, Room 3160
Sacramento, CA 95814

RE: AB 2799 (Shelley)
Dear Mr. Shelley:

This lctiet is to advise that the Civil Justice Association of California has moved from a Opposc
to a Neutral position on your bill, AB 2799.

As you know, our opposition stemmed from Section 3, subsection (b) of vour bill which allowed
for a reversc balancing test to be conducted for documents already listed exempt under the
California Public Records Act. Our concern was that this subscction would have effectively
eliminated the safeguards which currently exist for protecting both confidential and proprictary
information. ’

We are pleased that during the Assembly Governmental Organization Committee on Monday
you took an author’s amendment to remove Section 3, subsection (b) from vour bill. We thank
you for the attcntion you gave (o our and others® concerns with the reverse balancing test and for
taking an amendment to remove same from your il

ficcrely,

Barbara M. Wheeler, Esq.
- Vice President-Legislation
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April 20, 2000

The Honorable Kevin Shelley
Assembly Member, 12" District
State Capitol, Room 3160
Sacramento, CA 95814

RE: AB 2799 — public recerds: Request for Amendment
Dear Assembly Member Shelley:

The Association of California Water Agencies (ACWA) has reviewed AB 2799
and respectfully requests that an amendment be made to the bill. Qur current
position is “Watch-Amend” pending the outcome of this request.

Currently, the Public Records Act (Gov’t Code 86250 er. seq.) allows an agency
to withthold public records from disclosure in two situations:

1. Ifthe records fall within onc of the specific.exemptions listed in the Act (6254
- 6254.14); or

2. If the agency determines that, although not specifically exempt, the public
intcrest in withholding the record outweighs the public interest in disclosurc
(56259).

A plaintiff who proves that an agency’s refusal to disclose a record was not
justified under any of the sections noted above is entitled to an award of
attomey's fees and costs (86255).

As a result, an agency that properly relics upon a specific exemption (i.e. the first
situation above) is not vulncrable to court-ordered disclosure. AB 2799, however,
would significantly altcr current practice. It would allow a disgruntled party (o
file an action asking the court to order disclosure notwithstanding the agency’s
reliance on a specific statutory exemption. If successful, the plaintiff would be
entitled to attorncy’s fees and costs under section 6259.

Until now, the existence of specific exemptions has provided certainty to local
agencics responding to requests under the Public Records Act. AB 2799, on the
other hand, would create considerable uncertainty in such cases. In cach case,

(800) 666-1917
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AB 2577(Shelley)
Request for Amendments
Page 2

local agencies would have to gamble whether a decision to rely upon a specific
exemption would be overruled by a court — at the agency’s expense.

The Public Records Act is already subject to some abuse by parties who file
broad-brush requests that require large amounts of staff time and resources for
which an agency must absorb the costs (only the direct costs of duplication may
be charged the requesting party). Section 3 of the bill would compound this
problem. Therefore, we respectfully request that it be removed.

Thank you for your consideration of these remarks. T look forward to working
with you and your sponsor on this issue. In the meantime, should you or your
staff have quecstions concerning ACWA’s position on this measure, please contact
me at 441-4545 ext. 125,

Sincerely,

67%‘“—“

Brett McFadden
Legislative Advocate

c¢:  The Honorable Herb Wesson )
Consultant, Assembly Governmental Organization Corunittee
Consultant, Republican Caucus

Office of the Governor

(800) 666-1917
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April 26, 2000

Asscmblyman Herb Wesson, Chair

Assembly Governmental Organization Committee
Room 2179, State Capitol

Sacramento, CA 95814

Subject: Assembly Bill 2799 (Shelley)
Position: Removal of Opposition
Hearing: April 24, 2000 Assembly Governraental Organization Comuuittee

Dear Assemblyman Shelley,

California Manufacturers and Technology Association is no longer in opposition of this
bill as it will be amended 1o remove the “reverse balancing test” as it would apply to
records excrnpt from disclosure under the Public Records Act.

Respectfully,

(AT L2228
| Dorothy Rothrock
Policy Director, Corporate Counsel

cc: Members of the Assembly Governmental Organization Committee
Assemblyman Kevin Shellcy
Consultants, Assembly Governmental Organization Committee
Michael Petersen, Assembly Republican Minority

2EQ MINTAm 3 rrgeT SUITE 2208 MBAacCALMENTS CA 43914:2743
$14.481,5420 49 5. 487.9401 WWW.CAMFB.COM
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April 26, 2000

Assemblymember Kevin Shelley
Room 3152, State Capitol

Dear Kevin:

As requested by your staff, this letter is to advise you that the Wine Institute is
withdrawing its opposition to your AB 2799. This is because the bill’s SEC. 3 relative 10
reversing the balancing test will be formally deleted in the next set of amendments.

Respectfully,

Ao

—

Mike Falasco
Legislative Representative

cc. Assembly G.O. Commuttee Chair Herb Wesson
Assembly G.O. Committee Vice Chair Brett Granlund

n4/26/2000 WED 15:41 [TX/HXENO P44 5 o5
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April 17,2000

Assembly Member Herb Wesson

Chair, Assembly Committee on Governmental Otganization
State Capitol Building, Room 2179

Sacramento, CA 95814

RE: Oppose: AB 2799 (Shelley)
Dear Assembly Member Wesson:

The California Association of Health Facilities (CAHF). a non-profit professional
organization representing a majority of the state’s licensed long-term health care facilities,
has taken an oppose position on AB 2799 (Sheliey).

AB 2799 would allow a state agency or a superior court in California to order disclosure
of a record, already madc exempt from disclosure under the express and detailed
provisions of the California Public Records Act (Government Code Section 6254), if the
agency or the court determincs that "the public intercst served by disclosing the record
clearly outweighs the public interest scrved by not disclosing the record.”

The courC’s current role under the Public Records Act is to determine whether the
information being kept from public view falls into one of the categories detailed in
Section 6254. There is no reason to require judges to undertake a broad balancing revicw
1o determine whether to override express privacy protections cnacted by the Legislature.

CAHT is concerned that enactment of this legislation would effectively eliminate the
safeguards which exist for protecting both confidential and proprietary information by
allowing any individual, regardless of motivation, 1o use the civil justice system to invade
personal privacy and reveal confidential information, and possibly harass organizations
with litigation. The amendments to the Public Records Act provided in AB 2799 would
create unduc confusion and muddy the balance the Legislature has achieved in protecting
competing public intcrests.

(800) 6668-1917
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We urge vour "No" vote on AB 2799 (Shelley) when it is heard in the Assembly

Committee on Government Organization on April 24. 2000.

Sinccrely,

Nancy C. Armen
Director of Legislative Affairs

ce:  Members of the Assembly Committee on Government QOrganization

Assembly Member Kevin Shelley

LH: 116 AP -74
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. : 1121 L Street, Suite 100
~ April 20, 2000 ,
S . : Sacramento, CA 95814

TO: . Assemblyman Herb Wesson, Chalrman Tel. (916) 442-458¢

Members, Assembly Governmental Organization Committee
] Fax (916) 4414925

_ FROM - Balph‘He'iiu, Russell Noack, Les Spahnn, Anne Kelly
‘ . and John Csldwell

RE: el Bhcilcy) -umpium
‘ . Set for hearing April 24, 2000

On behalf of the American Insurance Association, representing more than 300
insurers, we are writing to urge your opposition to AB 2799 (Shelley).

AB 2799 effectively eliminates the confidentiality protections of the =
California Public Records Act. | 5
. ©
The California Public Records Act requires that any public agency must disclose 2
any public record in its possession unless an exemption applies. Under AB 2799, ] g
any state bureaucrat or state judge could ignore those exemptions as long as they ,
found that “the public interest served by disclosing the record clearly outweighs w
the public interest served by not disclosing the record.” : Lo g
. , _ &
. . o , - ; &
As a practical matter, this means that the exemptions in law can be ignored as ° N
long as somebody can make an argument (however weak) that release of the z
information is in the public interest. This could result in the release of very =
private and confidential information. For example, state government bodies !
resolve disputes in the worker’s compensation system. Under this bil), then, it is 2
possible that private medical records in the worker’s compensation system could <
be made public. ; _ (ZD’-
- : : o
The fundamental problem with this bill, however, is that it dismisses the | -
Legislature as the appropriate body to decide what is or is not in the public =
interest. The fact is, the exemptions in the Public Records Act were passed by: ":.:
many legislatures and signed by many govemors. That the number of these e

exemptions has grown over the years should not be a surprise since the scope of
information that state government now has access too has also grown. But in
every one of those exemptions, the Legislature weighed the issue of public ,
interest versus the rights of confidentiality (for both businesses and individuals).

This bill would scrap the collective judgment of democratically elected officials in
favor of the opinion of either a burcaucrat or a judge. If the sponsors feel that:
some of the exemptions are unreasonable, they should come to the Legislature;and
explain why it is'in the public interest that certain information should notbe |
confidential.

Again, we urge a NO vote on AB 2799.

LH: 117 ap-75
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April 20, 2000

The Honorable Kevin Shelley
Asscmbly Member, 12" District
State Capitol, Room 3160
Sacramento, CA 95814

RE: AB 2799 — public records: Request for Amendment
Dear Assembly Membecr Shelley:

The Association of California Water Agencies (ACWA) has reviewed AB 2799
and respectfully requests that an amendment be madc to the bill. Qur current
position is “Watch-Amend” pending the outcome of this request,

Currently, the Public Records Act (Gov’t Code $6250 et. seq.) allows an agency
to withhold public records from disclosure in two situations:

1. Ifthe records fall within one of the specific.exemptions listed in the Act (6254
- 6254.14); or

2. If the agency determings that, although not specifically exempt, the public
interest in withholding the record outweighs the public interest in disclosure
(86259).

A plaintiff who proves that an agency’s refusal to disclosc a record was not
justified under any of the sections noted above is entitled to an award of
attorney’s fees and costs (S6255).

As a result, an agency that properly relies upon a specific exemption (i.e. the first
situation above) is not vulncrable to court-ordered disclosure. AB 2799, however,
would significantly altcr current practice. It would allow a disgruntled party to
file an action asking the court to order disclosure notwithstanding the agency’s
reliance on a specific statutory exemption. If successful, the plaintiff would be
entitled to attorncy’s fees and costs under section 6259.

Until now, the existence of specific exemptions has provided certainty to local
agencics responding to requests under the Public Records Act. AB 2799, on the
other hand, would create considerablc uncertainty in such cases. In each case,

(800) 666-1917
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AB 2577(Shelley)
Request for Amendments
Page 2

local agencies would have to gamble whether a decision to rely upon a specific
exemption would be overruled by a court — at the agency’s expensc.

The Public Records Act is already subject to some abusc by parties who file
broad-brush requests that require large amounts of staff time and resources for
which an agency must absorb the costs (only the direct costs of duplication may
be charged the requesting party). Section 3 of the bill would compound this
problem. Therefore, we respectfully request that it be removed.

Thank you for your consideration of these remarks. T look forward to working
with you and your sponsor on this issue. In the meantime, should you or your

staff have questions concerning ACWA's position on this measure, plecasc contact
me at 441-4545 ext. 125.
Sincerely,
et
Brett McFadden

Legislative Advocate

cc:  The Honorable Herb Wesson )
Consultant, Assembly Governmental Organization Committce
Consultant, Republican Caucus

Office of the Governor
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I National Assoclation
w} of Iindependent Insurers

980 Ninth Street, Suite 1600, Sacramento, CA 95814-2736 Samuel Sorich

VICE PRESIDENT
WESTERN REGIONAL MANAGER
MEMORANDUM
TO: The Honorable Herb Wesson, Chair

Members of the Assembly Governmental Organization Committee
FROM: National Association of Independent Insurers

DATE: April 20, 2000

(800) 666-1917

RE: AB 2799 (Shelley), as introduced on February 28, 2000

NAII POSITION: Opposed

The California Public Records Act (Government Code Section 6250 et. seq.) establishes a
general rule that records maintained by public agencies should be open to public inspection.
However, the Act balances the general rule of disclosure with the particular needs of state agencies
to operate effectively and the interests of confidentiality and privacy. Government Code Section
6254 establishes this balance in twenty-six detailed subsections that set forth specific exceptions to
the general rule of record disclosure.

AB 2799 would overturn this carefully crafted stamtory balancing of interests. In effect,
the bill would make the current set of reasoned exceptions in Section 6254 irrelevant because the
bill would authorize any state agency or superior court judge to disregard any statutory exception
if the agency or judge determines that “the public interest served by disclosing the record clearly
outweighs the public interest served by not disclosing the record."

od¢ LEGISLATIVE INTENT SERVICE
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AB 2799 is poor public policy. Each of the exceptions in Section 6234 was made a part of
the Public Records Act because the Legislature believed the exception was justified. If it is
thought that an existing exception if no longer justified, the responsible action is to ask the
Legislature to repeal the statutory provision, AB 2799 takes the irresponsible approach of
essentially throwing out all of the exceptions and turning the whole question of public access to
records over to a case by case determination by state agencies and judges.

Phone; (916) 4462009  FAX: {916) 446-7104
FAX on demand: 1-800-391.0229  Intemet addross: hitp://www.naii.org

LH: 120 AP -78



April 20, 2000
Page 2

As insurance companies, NAII members are concerned that AB 2799 would impair the
Department of Insurance’s efforts to effectively regulate insurers. The Department is able to carry
out its regulatory responsibilities by having access to a broad range of information obtained from
insurance companies. Much of this information is proprietary and confidential and is now
protected from disclosure by exceptions in Section 6254. If this information is subject to public
disclosure by simply passing the Department’s or a judge’s balancing test, the free flow of
information to the Department will be cut off. This will lead to a great amount of litigation over
what informarion should be submitted to the Depattment and lawsuits over the disclosure of
information that is in the Department’s records. The practical result would be that the regulatory
authority of the Department of Insurance would be weakened. :

NAII believes that the existing balance in the Public Records Act should be preserved and
AB 2799 should be rejected.

Submitted by,

ool $rX

Samuel Sorich
Vice President

~-

cc:  The Honorable Kevin Shelley
Richard Rios, Senior Consultant

(300) 668-1917

LEGISLATIVE INTENT SERVICE

LH: 121 AP -79



LOS ANGELES COUNTY DISTRICT ATTORNEY’S OFFICE
SACRAMENTO LEGISLATIVE OFFICE

GIL GARCETT! = District Attorney JAMES R, PROVENZA # Special Assistant
ROBERT P. HEFLIN o Chief Deputy District Atiorney

April 20, 2000

The Honorable Herb Wesson

Chair. Assembly Governmental Organization Committce
Statc Capitol, Room 2179

Sacramento, California 95814

ASSEMBLY BILL 2799 (SHELLEY)
OPPOSE
Assembly Governmental Organization Committee
Hearing Date: April 24, 2000

Dear Assembly Member Wesson:

We regret to inform you that the Los Angeles District Attormey's Office is opposed to
Asscmbly Bill 2799, AB 2799 would add subdivision (b) to Section 6255 of the Government
Codc which would provide:

Notwithstanding any provision of this chaptcr, an agency, or the supcrior court
in any action brought pursuant to Section 6259, may disclose or order to be
disclosed any record madc exempt by express provisions of this chapter if, on
the facts of the particular case, the public interest served by disclosing the
record clearly outweighs the public interest served by pot disclosing the record.

(800) 666-1917
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The above provision would potentially permit the release of confidential victim and witness
information in a criminal case, such as the location and identity of these individuals. 1t could
also require the disclosure of information in a pending investigation, We feel that this could
make witnesses and victims more reluctant (o come forward and could jeopardize the
prosecution of criminal cases.

The above provision could also result in an actionable violation of the right to privacy under
Article 1. Sec 1 of the California Constitution.
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Sacramentn (A ARR14
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April 20, 2000
Page Two

We also object to removing language from existing taw which statcs that “computer data shall
be provided in a form determined by the agency.” Unfortunately, no standard is set to replace
this language. Thus, even where disclosure of computer data is provided. the party seeking
disclosure could complain that the format provided is not satisfactory and that the information
should be provided in a different format. even if it would be impractical for the agency to

provide the information in the requested format.
Thank you for your consideration of our position on Assembly Bill 2799.

Very truly yours,

GIL GARCETTI
District Attorney

By -~
JAMH$ R. PROVENZA

Special Assistant District Aforney
JRP:jk

¢c: Consultant/Members, Assembly Government Organizationi Committcc

LH: 123 AP - 81
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BILL LOCKYER State of California
Attorney General DEPARTMENT OF JUSTICE

{300 I STRERT. SUITE 125
P.O. BOX 944235
SACRAMENTO, CA 94244-2350

Public: 916.445.955)

Telephone: 91€.4453519
Facsimile: 916.322.2630

B-Mail: JAyala@hdedojaet.state.ca.us

April 17, 2000

Honorable Herb Wesson, Chair

Assembly Committee on Governmental Organization
Legislative Office Building

1020 N Street, Room 159

Sacramento, CA 95814

M~
>
({I)
RE:  Opposition 1o Assembly Bill 2799 (Shelley) Q
g
x
Dear Assembly Member Wesson:
L
O
On behalf of the Office of the State Attorney General, I wigh 1o express our opposition to >
AB 2799 relating to public records. The bill would undermine many of the express exceptions L
from public disclosure contained in the California Public Records Act for records relating to =
personnel and medical records of employees, pending litigation, ongoing investigations of law L
enforcement agencies, and other records recognized as privileged from disclosure, among other z
things. In our view, the sxemption from public disclosure contained in existing law for these S
types of records serve important and compelling public polici¢s. =
2
i
Sincerely, —
. ~
Q“‘
B e ‘I“
.:,
JOE J.AYALA .
Legislative Advocate

For BILL LOCKYER
Attorney General

ce: Honorable Brett Granlund, Vice-Chair
Assembly Commiftee on Govermnmental Organization

Honorable Kevin Shelley
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April 17, 2000

Assemblyman Herb Wesson, Chair

Assembly Governmental Organization Committee
Room 2179, State Capitol

Sacramento, CA 95814

Subject: Assembly Bill 2799 (Shelley)
Position: OPPOSED
Hearing: April 24, 2000 Assembly Governmental Organization Committee

Dear Assemblyman -Sh‘elley,

California Manufacturers and Technology Association OPPOSES AB 2799.

Current law provides that public records may be kept confidential if there is a specific
exemption in the lavy, or if the agency determines that the public interest served by not
making the record public clearly outweighs the public interest served by disclosing the

record. .

-
-

This bill would create & ‘reverse’ balancing test, allowing exempt information to be made
public if the public interest served by disclosing the record clearly outweighs the public
interest served by not disclosing the record.

CMTA opposes the application of this reverse balancing test to public records exempt
under the law. Agencies, companies and individuals interested in protecting proprietary
data would be subjest to litigation to protect confidentiality rights now specifically

protected by law.

In addition, CMTA opposes the application of the reverse balancing test to public records
not exempt under the law. Existing law provides that agencies must weigh the public
interest in not disclesing against the public interest in disclosing, the greater burden being
placed on the agency to show that confidentiality interests “clearty outweigh” the
disclosure interests. This is the appropriate standard to apply for public records.

Respectfully, _
RNty < T

Dorothy Rothrock

Policy Director, Corporate Counsel

ce:  Members of the Assembly Governmental Organization Committee

Assemblyman Kevin Shelley
Consultants, Assembly Governmental Organization Committee

@

o
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Michael Petersen, Assembly Republican Minority LH: 125
: AP - 83
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WINE INSTITUTE

April 17, 2000

The Honorable Herb Wesson
Chair, Assembly Governmental Organization Committee
Room 2179, State Capitol

Herh

Dear Mg, Gl

Representing the largest, oldest trade association for all California wineries, the Wine
Institute must register its strong opposition to AB 2799 (Shelley) regarding public
disclosure of private documents.

This measure would mandate a governmental agency or superior court to disclose any
documents if on a case-by-case basis “the public interest scrved by disclosing the record
clearly outweighs the public interest served by not disclosing the record.” Essentially,
AB 2799 reverses the interests considered in the balancing test by emphasizing the public
interest in disclosure over assuring First Amendment protections.

The bill’s Section 6255 is particularly problematic because:

(1) 1t flips the balancing test, thus jeopardizing such highly sensitive information like
trade secrcts, marketing data, and attorney-client confidential communications;

(2) It sets the stage to harass individuals and organizations with threatened Iitigation;

(3) It disregards that a judicial remedy already exists if an agency is improperly
stonewalling; e.g., Government Code Sections 6258 and 6659,

(4) It grants agencies more discretion to dctermine competing interests possibly in a
bureaucratic or headline-grabbing manner; and

(5) 1t undermines the public interest by discouraging parties from voluntarily providing
proprietary information.

The bill’s sponsor, California Newspaper Publishers Association, has yet to make a
casc that there are documented horror stories to reverse current law’s well crafted
balancing test. AB 2799 treads on individuals® and businesses’ right to privacy. The
Wine Institute joins the Civil Justice Association of California by urging you to vote “no”
on AB 2799.

Respectfully,
Mike Falasco
Legislative Representative

cc: Assemblymember Kevin Shelley
Assembly G.O. Committee members

LH: 126 AP -84
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Heim, Noack, Kelly ¢ Spahnn

1121 L Street, Suite 100

April 20, 2000 ; :
Sacramento, CA 95814

TO: Assemblyman Herb Wesson, Chairman
Members, Assembly Governmental Organization Committee

FROM: Ralph Heim, Russell Noack, Les Spahun, Anne Kelly
and John Caldwell

RE: AB 2799 (Shelley) - Oppose
Set for hearing April 24, 2000

On behalf of the American Insurance Association, representing more than 300
insurers, we are writing to urge your opposition to AB 2799 (Shelley).

AB 2799 effectively eliminates the confidentiality protections of the
California Public Records Act.

The California Public Records Act requires that any public agency must disclose

any public record in its possession unless an exemption applies. Under AB 2799,
any state bureaucrat or state judge could ignore those exemptions as long as they :
found that “the public interest served by disclosing the record clearly outweighs

the public interest served by not disclosing the record.”

As a practical matter, this means that the exemptions"fn law can be ignored as -
long as somebody can make an argument (however weak) that release of the
information is in the public interest. This could result in the release of very
private and confidential information. For example, state government bodies
resolve disputes in the worker’s compensation system. Under this bill, then, itis
possible that private medical records in the worker’s compensation system could
be made public. ? o

The fundamental problem with this bill, however, is that it dismisses the
Legislature as the appropriate body to decide what is or is not in the public
interest. The fact is, the exemptions in the Public Records Act were passed by,
many legislatures and signed by many governors. That the number of these _
exemptions has grown over the years should not be a surprise since the scope of
information that state government now has access too has also grown. Butin .
every one of those exemptions, the Legislature weighed the issue of public .
interest versus the rights of confidentiality (for both businesses and individuals). -

This bill would scrap the collective judgment of democratically clected officials in
favor of the opinion of either a bureaucrat or a judge. If the sponsors feel that '
‘some of the exemptions are unreasonable, they should come to the Legislature and
explain why it is in the public interest that certain information should notbe = |
confidential. : ' ' :

Again, we urge a NO vote on AB 2799.

LH: 127 AP - 85
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LOS ANGELES COUNTY DISTRICT ATTORNEY’S OFFICE
SACRAMENTQO LEGISLATIVE OFFICE

GIL GARCETT! » Disirict Antorney JAMES R. PROVENZA » Special Assistant
ROBERT P, HEFLIN = Chie! Deputy District Attorney

Apri} 20, 2000

The Honorable Herb Wesson

Chair, Assembly Governmental Organization Comuuittee
State Capitol, Room 2179

Sacramento, California 95814

ASSEMBLY BILL 2799 (SHELLEY)
OPPOSE
Assembly Governmental Organization Committee
Hearing Date: April 24, 2000

{800) 666-1917

Dear Assembly Member Wesson:

We regret to inform you that the Los Angeles District Attorney's Office is opposed t0
Assembly Bill 2799. AB 2799 would add subdivision (b) to Section 6255 of the Government

Code which would provide:

Notwithstanding any provision of this chapter, an agency, or the superior court
in any action hrought pursuant to Section 6259, may disclose or order to be
disclosed any record made exempt by express provisions of this chapter if, on
the facts of the particular case, the public interest served by disclosing the
record clearly outweighs the public interest served by not disclosing the record.

/ LEGISLATIVE INTENT SERVICE

o

The above provision would potentially permit the release of confidential victim and witness
ipformation in a criminal case, such as the location and identity of these individuals. It could
also require the disclosure of information in a pending investigation. We feel that this could
make witnesses and victims more reluctant to come forward and could jeopardize the

prosccution of criminal cases.

.a
L]
A w8
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 y

The above provision could also result in an actibnablc violation of the right to privacy under
Article 1, Sec | of the California Constitution.

1100 K Street, Suity 404
Sacramentc, CA 95814
{916) 442-0668
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April 20, 2000
Page Two

We also object to removing language from existing law which states that “computer data shall
be provided in a form determined by the agency.” Unfortunately, no standard is set 0 replace
this language. Thus. even where disclosure of computer data is provided, the party seeking
disclosure could complain that the format provided is not satisfactory and that the information
should be provided in a different format, even it it would be impractical for the agency to
provide the information in the requested format.

Thank you for your consideration of our position on Assembly Bill 2799.

Very truly yours,

GIL GARCETTI

District Attome)ﬂ
By A
JAMES R. PROVENZA

Special Assistant District Attorney
JRP:jk

ce: Consultant/Members, Assembly Government QOrganization, Cmpmicrae
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(800) 666-1917
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From: CMTA To: Assemblyman Herp Wesson Date: 4/18/00 Time: 3:18:04 PM
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April 17, 2000

Assemblyman Herb Wesson, Chair

Assembly Governmental Organization Commiittee
Room 2179, State Capitol

Sacramento, CA 95814

Subject: Assembly Bill 2799 (Shelley)

Position: OFPFOSED
Hearing: April 24, 2000 Assembly Governmental Organization Committee

Page2¢6f 2

Dear Assemblyman Shelley, ~
. (o]
California Manufacturers and Technology Association OPPOSES AB 2799. %
Current law provides that public records may be kept confidential if there is a specific %
exemption in the law, or if the agency determines that the public interest served by not =
making the record public clearly outweighs the public interest served by disclosing the
record. » 'é_J
ﬁ 2
This bill would create a ‘reverse” balancing test, allowing exempt information to be made i
public if the public interest sexrved by disclosing the record clearly outweighs the public =
interest served by not disclosing the record. @
z
CMTA opposes the application of this reverse balancing test to public records exernpt w
under the law. Agencies, companies and individuals interested in protecting proprietary 2
data would be subjest to litigation to protect confidentiality rights now specifically S
protected by law. %
: [
In addition, CMTA opposes the application of the reverse balancing test to public records -
not exempt under the law. Existing law provides that agencies must weigh the public : :"':“
interest in not disclesing against the public interest in disclosing, the greater burden being “:,-
placed on the agency to show that confidentiality interests “clearly outweigh” the -:5

disclosure interests. This is the appropriate standard to apply for public records.

Respectfully,

FonGly ¢
Dorothy Rothrock
Policy Director, Corporate Counsel

cc: Members of the Assembly Governmental Organization Committee
Assemblyman Kevin Shelley
Copsultants, Asgembly Governmental Organization Committee
Michael Petersen, Assembly Republican Minority

DRY NINTR BYALEY BUITE 3300 WACRAMENTO CA 90014:3743
Q1A. 441 . RABS FRU16.447.9401 WWW ZaMFEG.GOM
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1100 K Shee!
Suite 101
Sotramente
Coliformia
95814

Medoe
916.327 7500
Firsimmie
916.441.5507

California State Assaciation of Counties

April 7, 2000

The Honorablc Kevin Shelley
Member of the Assembly

Room 3160, State Capitol Building
Sacramento, CA 95814

RE: AB 2799 (Shelley) - Oppose unless amended
Set for hearing April 11, Assembly Govemmental Organization Committee

Decar Assembly Member Shelley:

The California State Association of Countics (CSAC) writes to indicate its position of oppose unless
amended on AB 2799, your measure relating to public records.

As we indicated in our previous letter, CSAC has grave concerns about what we view 28 a SCrious
crosion of protections alforded to non-disclosable information by the potentially broad application of
Government Code section 6255(b). Although we understand that you are contemplating an
amendment to this section to exclude records that are specifically prohibited from rclease, we must
indicatc our opposition in principle to the proposed “revcrse balancing” provision. Even with the
proposed amendment, there exists real apprehension that the “reverse balancing” provision may, at
best, lead to confusion as to what materials is subject to disclosure under the Public Records Act and,
at worst, result in release of information that was never intended to be subject to public disclosure.

Counties have consistently indicated their desire and willingness to fulfill their statutory obligations
in regards to disclosing public records. We believe, however, that sections 6255 (a) and (b) introduce
unnecessary confusion and place public agencies in an untenable position as they attempt {0 assess
whether a record should be disclosed. In addition, we continue to solicit specific input from counties

as to the practical application of all other changes contained in your measure.

We thank you for your willingness thus far to meet with and address local government concerns.
However, to protect what we view as a critical protection in public records law, CSAC must take an
opposc unless amended position. Our hope is that we can continue our discussions with you and your
staff to resolve our concems on this bill. Feel free to contact me at 916/327-7500, ext. 513, or
Elizabeth Howard at 916-327-7500, ext. 537 to discuss this matter further. Thank you.

Sincerely,
D (OO,

Rubin R. Lopez
Legislative Representative

cc: The Honorable Herb Wesson, Chair, Assembly Govermnmental Organization Committee
Members and Consultants, Assembly Governmental Organization Commitiee

(800) 666-1917

LEGISLATIVE INTENT SERVICE

LH: 131 Ap-g9
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CALIFORNIA CHAMBER ot COMMERCE

April 20, 2000

The Honorable Kevin Shelley
California State Assembly
State Capitol, Room 3160
Sacramento, CA 95814

RE: - AB 2799 — Disclosure of Records
Dear Assembiyman Shelley:

On behalf of the members of the California Chamber of Commerce, | write to
inform you of our opposition to your Assembly Bill 2799, which would allow a
state agency or Superior Court to order disclosure of a record, currently exempt
from disclosure under the provisions of the California Public Records Act.

Your bill would authorize the agency or Coutt to disclose these exempt records if
the agency or Court determines that “the public interest served by disclosing the
record clearly outweighs the public interest served by not-disclosing the record.”
Moreover, your bill essentially reverses the test presently used by an agency or
Court when determining whether or not to disclose non-exempted records.

We are concerned that this proposed change to the California Public Records Act
would result in undermining many of Califomia’s regulatory programs, which
often rely on submission of proprietary commercial information and data by
members of the regulated community. Many of the businesses in California that
submit information and data, that would otherwise be proprietary, rely on the
State agencies and their sub-divisions to use the information solely for regulatory
purposes. Willingness by the regulated community to participate in regulatory
programs is often predicated upon the understanding that proprietary information
will be used exclusively by the regulating entity. Allowing agencies or courts to

_ disclose this information will serve as disincentive to cooperation between the
regulated community and regulators.

We believe that reversing the balancing test presently used by agencies and the
Court, could disrupt the exchange of information that exists between regulator
and regulated, resulting in more litigious and less effective regulatory
administration.

1215 K Sean s, U 1500 PO Bon ays0 San RaUHTE, CAVIFRNIA g3thi21750
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Page 2

For these and other reasons we oppose your Assembly Bill 2799. | am happy to
meet with your staff to more fully discuss the issue.

Sincerely,

D B2
Dominic F. DiMare, Legislative Advocate
Telecommunications, Utilities and Worker's Compensation

ce: The Honorable Herb Wesson, Chairman, Assembly Governmental
Organization Committee
Mike Gotch, Office of the Governor
Michael Peterson, Assembly Republican Caucus

LH: 133 AP -91

(800) 666-1917

%4/ LEGISLATIVE INTENT SERVICE

]
‘O

[ ]
& W
L]
I-‘-

L)



2o L8 Zged

=

)27 el Nregy

y

ke HHE

Snpr e
Cabifrma 3814
710} 4 LAY

i PR

A e R e Tl

M3 35 SYLg41 o0 e ThSTTT TE oa T

S S JLTe=L kb S =, —_h T L0
LB WINE INSTITLTE Calic DASE

WINE INSTITUTE

April 17, 2000

The Honorable Herb Wesson
Chair, Assemably Governmental Orgaaization Comuitice
Room 2179, State Capitol

Herb
Dear W

Representing the largest, oldest trade association for-all California wineries, the Wine
Institute must register its strong opposition to AB 2799 (Shelley) regarding public
disclosure of private documents.

This measure would mandate a govenmental agency or superior court to disclose any
documents if on a case-by-case basis ‘the public jnterest served by disclosing the record
clearly outweighs the public interest served by not disclosing the record.” Essentially,
AB 2799 reverses the interests considered in the balancmyg test by emphasizing the public
interest in disclosure over assuring First Amendment protections.

The bill's Section 6255 is particularly problematic because:

(1) 1t flips the balancing test, thus jeapardizng such haghly sensitive information like
wrade secrets, marketing data, and artorney-client confidentia]l communications,

(2) It sets the stage to harass indwviduals and organizations with threatened Irtigation.

(3) It disregards that a judicial remedy already exists if an agenay is improperly
stopewalling; €.z, Government Code Sections 6258 and 6659,

(4) Tt grants agencies more discretion to determine competing interests possibly in a
bureaucratic or headline-grabbing manner; and

(5) It undermines the public interest by discouraging parties frora voluntarily providing
proprietary information.

The bill’s sponsor, California Newspaper Publishers Association, has yet to make &
case that there are documented horror stories to reverse current law’s well crafted
balancing test. AB 2799 treads on individuals’ and businesses’ right to privacy. The
Wine Institute joins the Civil Justice Association of California by urging you to vote “no”
on AB 2799

Respectfully,

Mike Falasco
Legislative Representative

cc. Assemblyimember Kevin Shelley
Assembly G.0. Committee members

(800) 666-1917

LEGISLATIVE INTENT SERVICE
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California State Association of Counties

April 3, 2000

The Honorable Kevin Shelley
Member of the Assembly

Room 3160, State Capitol Building
Sacramento, CA 95814

RE: AB 2799 (Shelley) — Concerns
Set for hearing April 11, Assembly Governmental Organization Committee

Dear Assembly Member Shelley:

The California State Association of Countics (CSAC) writes (0 express its concerns regarding
AB 2799, your measure relating to public records.

As you recall, we were very appreciative that you worked with us last year in discussions on AB 1099
to accommodate the concerns of local governments regarding expanded accessibility to public records
in an electronic format. Qur review of AB 2799, which contains provisions similar to those in
AB 1099 relating to the release of documcnts in an electronic format, revealed potential new concerns
with two specific provisions that may represent & marked shift in ¢xisting public record law.

Of greatest concem is the "reverse balanctng” provision under Government Code section 6255(b). As
we understand this provision, it would permit a court—despite any other cxemption in the Public
Records Act—to order disclosure of records "if, on the facts of the particular case, the public
interested served by disclosing the record outweighs the public interest served by not disclosing the
record.” Tt would appear, for example, that preliminary drafts or notes, geological and utility systems
data, complaint or investigation records of local law enforcement agencies, and any other records
currently exempted could be ordered to be released.

A second area of concemn relates o the proposed rcinsertion of the word “dclay” under section
6253(d) so that the provision reads: “Nothing in this chapter shall be construed todelay or obstruct
the inspection of copying of public records.” We currently are soliciting county input on this
proposed revision to determine the significancc of the amendment. :

We would welcome the opportunity to work with you on addressing concerns of local government on
AB 2099. As soon as we receive specific input on the provisions highlighted above, we will contact
you. In the meantime, please do not hesitate to contact me at 916/327-7500, ext. 513, or Elizabeth
Howard at 916-327-7500, ext. 537 to discuss this matter further. Thank you.

=

'Rubin R, Lopez
Legislative Represcntative

cc: The Honorable Herb Wesson, Chair, Assembly Govemmental Organization Committee
Members and Consultants, Assembly Governmental Organization Committee

LH: 135 AP -93

(800) 666-1917
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Assaciation of California
Insurance Companies

1121 L Street, Suite 510
Sacramenlo, CA 95814-3926
Tel (916) 442-4581

Fax. (916) 444-3872

e-mail: acic@acic-1.0rg

April 4, 2000

"The Honorable Herb Wesson, Chair

Assembly Governmental Organization Committee
California State Capitol, Room 2179

Sacramento, CA 95814

Re: AB 2799 (Shelley, as introduced) Public records: disclosure
ACIC Position: Oppose

Dear Assemblyman Wesson:

The Association of California Insurance Companies (ACIC) opposes AB 2799 which is sct
to be heard in the Assembly Governmental Organization on Monday, April 10, 2000.

AB 2799 would cssentially vitiatc the protection of confidential records provided by the
exemptions of particular records specified in Government Code §6254 of the Public Records Act by
subjecting such records to a vaguc balancing test involving the "public interest.” Of particular
concern to insurers is the exemption stated in Government Code §6254(d)(1)-(4) which protects the
confidentiality of information submitted by insurance companies to the Department of Insurance for
regulatory purposes. This exemption is essential to insurers if the department is to assure protection
of proprietary information submitted by individual companics. Enactment of AB 2799 could lead to
the wholesale diminution of confidentiality protections afforded under current law by possibly

disrupting the free flow of information to the department.

The State of California, through enactment of §6254, has cstablished as a matter of public
policy that certain types of information should be exempt from the disclosure requirements of the
Public Records Act. There is no need to change that determination.

The_ACIC respectfully requests your ""NO" vote on AB 2799.

Jeffrey I Fuller
Vice President & General Counsel

cc: Asscmblyman Kevin Shelley, Author
Richard Rios, Consultant, Assembly G.O. Committee

{800) 666-1917

%%/ LEGISLATIVE INTENT SERVICE
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Personal Insurance Federation of California Lo St

Cubforma's Parsong! Lines Trade Assaciaticn
REPRESEMTING THE LLADING AUTOMORILE AND HIOMFCAWRFRS INSURE RS

MEMORANDUM
posrp  Date: April 6, 2000
Rl Mediics, Charman
e e fo: Honorable Horb Wesson
Prasgresiove tmsiscnn = Lomponics Members of the Governmental Organization Committee
Greg Jonns. Treasurer
Sterte Farm .
oy Camatan Sccrctars T TOITE: Dan C. Dunmoyer, President -
 Formees Phyllis A. Marshall, Vice President of Legislative and Regulatory Affairs/d L\_,!/\
fim R G. Diane Colborn, Senior Legislative Advocate and Counsel =
©
STATF Re: AB 2799 (Shelley): Public Records: disclosure 9
Oun Ouranoyer Assembly Governmental Organization Committee: April 10, 2000 =)
- PIFC Position: Oppose 2

Yo Presaient of Leisiatie -
#Rqur Ao The Personal Insurance Federation of California (PIFC), representing insurers
o g Cober selling 40% of the personal lines insurance sold in California, including State
ccume  Farm, Farmers, 21st Century, SAFECO, and Progressive Insurance Companies
et of G Do opposes AB 2799 by Assemblyman Shelley. — -
AB 2799 would require a state agency or the superior court of California to
disclose a record, made exempt under the express provisions of the California
Public Records Act, if the state agency or the superior court determines that, "the
public interest served by disclosing the record clearly outweighs the public
interest served by not disclosing the record”. This provision effectively gliminates
the safeguards which exist for protecting both confidential and proprietary

information.

4/ LEGISLATIVE INTENT SERVICE
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This change in the law will have a substantial and profound adverse effect on the
manner in which entities interact with state agencies, Entities would be reluctant
ta share confidential and/or proprietary information with state agencies which
they would otherwise disclose. This will have a crippling effect on the ability of
state agencies to camry out their administrative functions. This change would, in
effect, substantially diminish the role that state agencies play in reguiating
entities and would buttress the role of the judiciary. Such a change would spur
litigation and would piace a strain on the judiciary which would be accessed on a
regular basis to issue protactive orders as a means of safeguarding against the
release of confidential and proprietary information. The effect of this change is to
shift oversight authority from state agencies to the judiciary.

-
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AB 2799 (Shelley)
Page 2

Under California‘s Public Records Act ("PRA"), Government Code Sections 6250 et. seq., a
state agency must disclose any "public record” in its possession to any person unless an
exemption applies. Government Code Section 6252 (d) defines "public records” to include “any
writing containing information relating to the conduct of the public's business prepared, owned,
used, of retained by any state or local agency regardiess of physical form or characteristics”.
While the scope of records covered by the PRA is fairly broad, the statutory scheme includes
several specific exemptions. Govenment Code Section 6254 provides that "nothing in this
chapter shall be construed to require disclosure of records that are any of the following " and
delineates twenty-six exemptions. These exemptions were designed to protect the privacy of
persons who have disclosed confidential information to the government, to preserve state
secrets, agency deliberative processes and confidential sources of information.

The safeguards provided in Sections 6254 (a) through (d) of particuiar importance to PIFC and
its member companies are:

“(a) Preliminary drafts, notes, or interagency of intra-agency memoranda that are not
retained by the public agency in the ordinary course of business.. . .

{b) Records pertaining to pending litigation to which the public agency is a party, or 1o
claims made pursuant to Division 3.6. . .

(¢) Personnel, medical, or similar files, the disclosure of which would constitute an
unwarranted invasion of personal privacy.

(d) Contained in or related to: |
(1) Applications filed with any state agency responsible for the regulation or
supervision of the issuance of securities or of financial institutions, including. but
not limited to, banks, savings and loan associations, industrial loan companies,
credit unions, and insurance companies.

(2) Examination, operating, or condition reports prepared by, on behalf of, or for
the use of, any state agency referenced in paragraph (1).

(3) Preliminary drafts, notes, or interagency or intra-agency communications
prepared by, on behalf of, or for the use of, any state agency referred to in

paragraph (1).

(4) \nfarmation received in confidence by any state agency referenced in
paragraph (1)."

AB 2799 would eliminate these safeguards and would require the disclosure of confidential
information. It should be noted that one of the top legislative public policy debates this year
centers around the issue of privacy. This legistature is considering proposals to enhance
privacy protections in both the private and public sector. This bill contravenes those discussions
by requiring the disclosure of confidential information by a state agency of the superior court.

As noted above, these are but a few of the list of extensive exemptions provided for in Section
6254. The other exemptions range from law enforcement records including victim information,
hospital and medical information, local taxpayer information, etc. in addition, subsection (k)
prohibits disclosure of information which is exempted or prohibited pursuant to federai or state

LH: 138 AP -96
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AB 2799 (Shelley)
Page 3

law, including, but not limited to, provisions of the Evidence Code relating to privilege. AB 2799
would require the release of this information, which could have the effect of subjecting entities to

liability, based on privacy rights.

The business of insurance is regulated by the Department of Insurance Commissioner.
Effective requlation is dependent on the free flow of information from insurers to the
Gommissioner whether that information be confidential, proprietary or damaging. State
agencies, particularly those that are charged with regulating a particular industry, must have the
necessary tools to acquire information. The exemptions in Section 6254 were designed to do
just that -~ allow for the free flow of information that is necessary for that state agency to carry
out its public purpose. AB 2799 would eliminate this free flow of information and instead would
require insurers to access the courts in order to seek protective orders every time information is
requested from the Commissioner, be that information to assess a complaint, information
pertaining to a market conduct examination or any other infarmation which might otherwise be
released into the public domain, thus subjecting insurers to additional liabilities.

AB 2799 would have the effect of creating a "pre-litigation” adversarial atmosphere on
interactions between the Commissioner and insurers. This would substantially hinder the
administrative process and would have a damaging effect on the resolutian of administrative
processes. AB 2799 has the effect of shifting administrative and/or regulatory enforcement to

class action exposure,

In conclusion, entities that are regulated are required to pravide regulators and state agencies
with information that is proprietary and adverse to the company's interest. This allows state
agencies to carry out their administrative and executive functions. A reguiated industry’s
willingness te continue to provide this kind of information depends on the promise of
confidentiality provided by Section 6254. AB 2799 removes that assurance of confidence and
thus diminishes the ability of state agencies to carry out their purpose.

For these reasans we urge your "NO" vote on AB 2799, by Assemblyman Shelley. if you have
any questions regarding our opposition, please feel free to contact Phyllis Marshall at (916) 442-

66486.

ce:

Honorable Kevin Sheiley

Ann Richardson, Deputy Legislative Secretary, Governor's Office
Richard Rios, Assembly Governmental Organization

Michae! Petersan, Assembiy Republican Caucus

4.AB 2799 a gov
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April 7, 2000

The Honorable Kevin Shelley
Member of the Assembly

Room 3160, State Capitol Building
Sacramento, CA 95814

AB 2799 (Sholby)ﬂpi"-mnleu amended
Dear Assembly Member Shelley:

On behalf of the California State Sherifis” Association (CSSA), T regret to inform you that we must oppose
your AB 2799, relative o public records unless is amended.

'As you know, your AB 2799 contains provisions similar to those in last year's AB 1099 relating to the release
of documents in an electronic format.  Although we did not oppose AB 1099, we respectfully suggest that AB
2799 makes changes to existing law that arc unnecessary and are likely to cause more problems than they
solve.

Firstly, the "reverse balancing” provision under Government Code section 6255(b) appears to permit a court—
despite any other exemption in the Public Records Act—to order disclosure of records "if, on the facts of the
particular case, the public interested served by disclosing the record outweighs the public interest served by not
disclosing the record.” It would appear, for example, investigation records of local law enforcement agencies,
and any other records currently exempted, could be ordered to be released. We are concerned that this
provision could jeopardize ongoing investigations. We would suggest that this section be amended to exempt
records of an ongoing investigation by law enforcement.

Secondly, we are concerned with the wording in section 6253(d), which says that, “Nothing in this chapter
shall be construed to delay or obstruct the inspection of copying of public records.” Frankly, while reasonable
parties rmay be able to work around this provision, it is ripe for abuse and will likely result in far more contests

S lermardinn Coumy 10 ¢hyic area We suggest that this amendment be removed or clarified.

L Pope
Past Prusident
Sheriff

Shasta County

Tom Sawyer
Sheriff

Mereed County
Jerry Shadinger
Sheriff

Colusq Coumty
C1ary Simpson
Sherif

Nupws County
Carl Sparks
Sheriff

Kern Cownty
Mark Tracy
Sheri

Sama Cruz County

Joan L. Phillipe
Executive Dirceior

We stand ready to work with you and your staff on identifying the exact problem you seek to address by these
amendments and to help you amend the bill so that we may remove our opposition. Thank you.

Legislative Representative

cc: The Honorable Herb Wesson, Chair, Assembly Governmental Organization Committee

1450 Halyard Drive, Suite 6 % West Sacramento, Californ® 95691-5001
P O Rox 980790 # West Sacramento, Catifornia 93798-0790
Telephone 916/375-8000 # Fux 916/375-8017
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California State Assaciotion of Counties

April 7, 2000

The Honorable Kevin Shelley
Member of the Assembly

Room 3160, State Capitol Building
Sacramento, CA 95814

RE: AB 2799 (Shelley) - Oppose unless amended
Set for hearing Apnl 11, Assembly Governmental Organization Committee

Dear Assembly Member Shelley:

The California State Association of Counties (CSAC) writes to indicate its position of oppose unless
amended on AB 2799, your measure relating to public records.

As we indicated in our previous letter, CSAC has grave concerns about what we view as a scrious
crosion of protections afforded to non-disclosable information by the potentially broad application of
Government Code section 6255(b). Although we understand that you ar¢ contemplating an
amendment to this scction to exclude records that are specifically prohibited from release, we must
indicatc our opposition in principle to the proposed “reverse balancing” provision. Even with the
proposed amendment, there exists real apprehension that the “reverse balancing™ provision may, at
best, lead to confusion as to what materials is subject to disclosure under the Public Records Act and,
at worst, result in release of information that was ncver intended to be subject to public disclosure.

Counties have consistently indicated their desirc and willingness to fulfill their statutory obligations
in regards to disclosing public records. We believe, however, that sections 6255 (a) and (b) introduce
unnecessary confusion and place public agencies in an untcnahle position as they attempt 10 assess
whether a record should be disclosed. In addition, we continue to solicit specific input from countics
as to the practical application of all other changes contained in your measure.

We thank you for your willingness thus far to mect with and address local government concerns.
However, to protect what we view as a critical protection in public records law, CSAC must take an
oppose unless amended position. Our hope is that we can continuye our discussions with you and your
staff to resolve our concerns on this bill. Feel free to contact me at 916/327-7500, ext. 513, or
Elizabeth Howard at 916-327-7500, ext. 537 to discuss this maticr further. Thank you.

Sincerely,
SN

Rubin R. Lopez
Legislative Representative

ce: The Honorable Herb Wesson, Chair, Assembly Governmental Organization Committee
Members and Consultants, Assembly Governmental Organization Committee

LH: 141 AP - 99

(800) 666-1817

INTENT SERVICE

E

o 544! LEGISLATIV
LE 1



GARY PENAOD, SHERIFF

April 3,2000

The Honorable Kevin Shelley
Assembly Member

Capitol Building #3160
Sacramento, CA 95814

Position: OPPOSE Assembly Bill 2799 Public Records: Disclosure

Dear Assembly Member Shelley:

The San Bernardino County Sherifl*s Department must oppose Assembly Bill 2799 as it
‘would permit a court, despite any other exemption within the Public Records Act, to
force the disclosure of an otherwise non-disclosable record if the facts of a particular case
show the public interest served by disclosing the information outweighs the public
interest served by not disclosing the record. We expect to see public agencies defending
victims who have a right under the current law not to have information disclosed about
themselves from request by the media, particularly the print media who seck to obtain
large volumes of information at times, some of which contains non-disclosable
information which requires extensive redacting. If the media could make an appropriate
argument, the agency would be prevented from redacting much’ of this information.

We belicve the current section 6233 of the Government Code is functioning well with
both sides working from an even playing field and for this reason, we must oppose this
measure. [ have assigned my Legislative Liaison, Lieutenant Paul Curry, to work with
you and your staff to try to resolve this issue. Please feel free to contact Licutenant

Curry at 909.387.0632.
Sincerely,

}
dﬁfm/ S G,
Gary S. Penrod, Sheriff

cc: Herb Wesson, Chair /
Governmental Organization

(800) 6686-1917
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SAN BERNARDING COUNTY SHERIFF'S DEPARTMENT
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Dear Assembly Member Shellcy;

v
Conira Cov County  muy o California State on behalf of the California State Sheriffy’ Agsociation (CSSA), I regret to inform you

Surgeani-at-Arms
Bnice Mix

S,
Md!c County

that we must oppose your AB 2799, relative o public records.

immedicia Past PresideniAS YOU knOW, your AB 2799 contains provisions similer to those in last year's AB 1099 relating to the
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Sherl
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rolease of documents in an electronic format,  Although we did not oppose AB 1099, we respectfully
suggost that AB 2799 makes changes to existing law that are unnscossary and are likoly to cause more
problems than they solve. T

Firstly, tho “reverss balancing” provision under Government Code section 6255(b) appears 1o permil a
court—despite any other cxemption in the Public Records Act—io order disclosure of records “f, on the
facts of the particular case, the public intercated served by disclosing the record outweighs the public
inorest served by not disclosing the record.” It would appear, for example, investigation records of local law
enforcement agencies, and any other records currently oxempted, could be ordered to be teleased. We are
concerned that this provision could jeopardize ongoing investigations, Wo would suggest that this section
be amended to oxempt rocords of an ongoing investigation by law enforcement.

Secondly, we are concernad with the working in soction 6253(d), which says that, “Nothing in this chapter
shall be construed to delqy or obstruct the inspection of copying of public records " Frankly, while
reasonable parties may be able 1o work around this provision, it iy ripe for abuse and will likely result in far
more contests in this ares, Wo suggest that this amendment b removed of clarified.

We stand ready to work with you and your staff on identifying the exact problem you seck to address by
these amendments and to help you amend the bill so that we may remove our opposition. Thank you.

Sincerely,

——
Nick Warmer
Legislative Representative

cc: The Honorable Herb Wesson, Chair, Assembly Governmental Organization Committee

1450 Halyard Drive, Suite € & West Sacramento, California 95691-5001

(800) 666-1917
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California State Association of Counties

April 3, 2000

The Honorable Kevin Shelley
Member of the Assembly

Room 3160, State Capitot Building
Sacramento, CA 95814

RE: AB 2799 (Shelley) — Concerns
Set for hearing April 11, Assembly Governmental Qrganization Committee

Dear Assémbly Member Shelley:

The California State Association of Counties (CSAC) writes to express ils concerns regarding
AB 2799, your measure relating to public records.

As you recall, we were very appreciative that you worked with us last yeur in discussions on AB 1099
16 accommodate the concerns of local governments regarding expanded accessibility to public records
in an clectronic format. Our review of AB 2799, which contains provisions similer to those in
AB 1099 relating to the release of documents in an electronic format, revealed potential new concems
with two specific provisions that may represent a raarked shift in existing public record law.

Of greatest concern is the "reverse balancing” provision under Government Code section 6255(b). As
we understand this provision, it would permit a court—despitc any other exemption in the Public
Records Act—to order disclosure of records "if, on the facts of the particular case, the public
interested served by disclosing the record outweighs the public interest served by not disclosing the
record.” It would appear, for example, that preliminary dratts or notes, geological and utility systems
data, complaint or investigation records of local law enforcement agencies, and any other records
currently exempted could be ordered to be released. :

A sceond area of concern relates to the proposed reinsertion of the word “delay” under section
6253(d) so that the provision reads: “Nothing in this chapter shall be construed todelay or obstruct
the inspection of copying of public records.” We currently arc soliciting county input on this
proposed revision to determine the significance of the amendment.

We would welcome the opporiunity to work with you on addressing concems of local government on
AB 2099. As soon as we receive specific input on the provisions highlighted above, we will contact
you. In the meantime, please do not hesitatc (o contact me at 916/327-7500, ext. 513, or Elizabeth
Howard at 916-327-7500, cxt. 537 to discuss this matter further, Thank you.

Sincerely,

Rubin R. Lopez
Legislative Representative

cc: The Honorable Herb Wesson, Chair, Assembly Governmental Organization Committee
Members and Consultants, Assembly Governmental Organization Committce

LH: 144Ap -102
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CALIFORNIA MUNICIPAL

915 L STREET, SUITE 1460 « SACRAMENTO, CALIFORNIA 45814
(916) 441-1733 » FAX (916) 4414053 = www.cmua.org

JERRY JORDAN, Execidive Dhec\br

April 4, 2000

OFFICERS
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COWARD K AGHIATAN Honorable Kevin Shelley
s:m: The Assembly
SERNARD C. KEESEY State Capitol

e Sacramento, CA 95814
JOSEFH D-A:li\: P~
Geoaral Counsel | RS OPPOSITION TO AB 2799 CONCERNING PUBLIC RECORDS >
o 2
Dear Assembly Member Shelley: ©
BOARD OF GOVERNORS 8
X

BLO.CARNAMAN T (alifornia Municipal Utilities Association opposes your AB 2799 which is
momcovcnman  Scheduled to be heard in Assembly Governmental Organization Committee, April
Saniz Ana
10.

Wit liam DUARTE
Healdsbung

muoaws  Our principle concern is with Section 2 of the bilt, proposed Government Code
Tk Imaton Dt G0 gion 6953 2. which appears to require a public agency to provide information
2 oy Muiclorl ey brames 11 any electronic format in which it holds that information. This could result in
ceoncerask | being required to disclose proprigtary information or in providing far more
Noribeen Catlaria Powec Aoy £ oo o than is actually requested, as when the requested information is

SoMDIIEMAN o ehin 2 relational data base such as a geographic information system.

LEGISLATIVE INTENT SERVICE
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CHRIS CARNER . . . .
o s goal of resolving our particular concern and removing our opposition. Thanks for
DUANE GEORGESON considering our views, Saly
Maropolitan Waler District ‘5‘
ol Southern California sath
B
TOM HABASHI '.:
Rosevilla

PETER L. HOLZMEISTER
Trucker Donver Public Utility Districr

LAWRENCE T. KLEIN tuart E. Wilson
Hergh Hotchy Water & fower

sanrancizo  Assistant Executive Director

ROUERY E. MARTIN
Cast Valtey Water Disteict

s morore OO Mecmbers, Assembly Committee on Governmental Qrganization
Santa Clara

JAN SCHORI
Sacramenio Monicipal Utility Diswict

ALLEN SHORT
Mixlasta riaton Disnc

ALAN VALLOW
Loddi

DANIFL W. WATERS
So. California Public Power Authority

An organization for ihe protecti of municipatly owsied utifitie. LH: 145AP ) 103

C.M.U.A, members provide wlility sevvice (0 more than 70% of the people of California,



MICHAEL E. DILLON
Lxccnive Director &
Labbyist

ROBERTA LARSGN
Priroceor of Legal and
Hepularoey Afluses
Presidune

STFVEN MAJOEWSKY
Coulews Saniiuy I sitict
1.0 B NG

Colera, CAYIINO

(RO5) I6T 4519

FAX (505} Y64-3543

Secretary- 1 reasurer

DAL CAUSEY

Delea Diablo Sunitanon

I atrict

2400 I'hl\lunn-:\luimh Hwy
Antioch. CA v4509

(125 778040

FAX (925 T78-8513

15¢ Vace President
RICHARD F, LUTHY, /R.
1 atrtield-Suisan Sewer
(RIS

2od Vice Presdent
JEAN MARIANT
Sanieary sty Noyd
ul AMarin County

DIRECTORS A LARGE

JOIIN COLEMAN
Fast Hay Ml Utiliey
[Yivrit

CHARLOTTE CRAVFN
Vengta Raponal Manstaiin
RIS

KEITH ISRAKL
Montarey Remenal Water
Pullution Contiol Apeey

ROBERT REID
Wt Vallev Mo aon
Daerict ot Sanea Clara

Comnity

ERIC SAPIRSTEIN

Fuloral l«'gi,\l;uivr Advocate
ENS Resources. Inc.

1747 Penmylvania Ave., N,
Suite 420

Woshiugion, 172.¢C. 200
202 466-V735

FAX 12020 4606-3787

paphf ensrrsRurees. com

April 5, 2000

925 L Street, Suite 1400  Sacramento. CA 95814

The Honorable Herb Wesson, Chair

Assembly Governmental Organization Committee
State Capitol, Room 2179
Sacramento, CA 95814

SUBJECT:

RECORDS ACT—OPPOSE

Dear Assembly Member Wesson:

The California Association of Sanitation Agencies (CASA) opposes AB 2799 by
Assembly Member Kevin Shelley, which would allow a court to order disclosure

CALIFORNIA ASSOCIATION of SANITATION AGENCIES

TEL: (916 116-038% ~ FAX: (916) 448-4808

AB 2799 (SHELLEY) RELATING TO THE PUBLIC

of documents without regard to whether the documents are protected from

disclosure by a privilege.

CASA understands the need to cnsure that the public has timely access 1o public

documents. However, not every document produced by a public agency is
suitable for disclosure. Current law recognizes that there are valid reasons to
withhold documents, such as employec privacy, attorney-client privilege or

deliberative process privilege. AB
considerations and order disclosure.

3799 would allow a court to override these
This would effcctively nullify the public

entity's right to claim these privileges. Moreover, becausc the payment of

attorney’s fees is mandatory un
a plaintiff’s attomney’

be obligated to pay

withheld under the st

to the bill.

For these reasons, respectiully request a “No™ vote w

der the Public Records Act. a public entity would
s fees even where a record was properly
atute if the judge decides to override that deeision pursuant

hen AB 2799 is heard in

your commitiee. Thank you for vour consideration of our concermns.

s

Sinccerely.

Roberta L. Larson

(Manber Agernics fisted oo revency

LH:

(800) 666-1917
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Association of Califorsia
Insurance Companies

1721 L Sérect, Suite 510
Sacramento, CA 95814-3926
Tef. (910) 442-4581

Fax. (916) 444-35872

e-mail: acic@acic-1.0rg

April 4, 2000

‘The Honorable Herb Wesson, Chair

Assembly Governmental Organization Commitlee
California Siate Capitol, Room 2179

Sacramento, CA 95814

o,

LQM('Sﬁelley, as introduced) Public records: disclosure
Rl ey g '

Re ,
ACIC Position

g

T gD

Dear Assemblyman Wesson:

The Association of California Insurance Companies (ACIC) opposes AB 2799 which 1s set
to be heard in the Assembly Governmental Organization on Monday, April 10, 2000.

AB 2799 would essentially vitiate the protection of confidential records provided by the
exemptions of particular records specified in Government Code §6254 of the Public Records Act by
subjecting such rccords to a vague balancing test involving the "public interest.” Of particular
concern to insurers is the exermnption stated in Government Code §6254(d)(1)-(4) which protects the
confidentiality of information submitted by insurance companies to the Department of Insurance for
regulatory purposes. This exemption is essential to insurers if the department is to assure protection
of proprietary information submitted by individual companies. Enactment of AB 2799 could lead to
the wholesale diminution of confidentiality protections afforded under current law by possibly
disrupting the free flow of information to the department.

The State of California, through enactment of §6254, has established as a matter of public
policy that certain types of information should be exempt from the disclosure requirements of the
Public Records Act. There is no need to change that determination.

The ACIC respectfully requests your "NO™ vote on AB 2799.

(O,
Y S
./

Jeffrey J Fuller
Vice President & Gencral Counsel

cc:  Assemblyman Kevin Shelley, Author
Richard Rios, Consultant, Assembly G.0. Committee

(800) 666-1917
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REFAFSETITING THE LEADING AUTOMTRILT A53 L RO A TIRRS U HERYS \m \\‘l @‘

a QD ALHEe.

MEMORANDUM
Date: April 6, 2000
Ta: Honorable Herb Wesson
Members of the Governmental Organization Committee
From:  Dan C. Dunmoyer, President )
Phyllis A. Marshall, Vice President of Legislative and Regulatory Aftairs?™ ¢
G. Diane Colborn, Senior Legislative Advocate and Counsel p
%)
Re: AB 2799 (Shelley): Public Records: disclosure @
Assembly Governmental Organization Committee: April 10, 2000 g
PIFC Position: Oppose 3
The Personal Insurance Federation of California (PIFC), representing insurers w
selling 40% of the personal lines insurance sold in California, including State g.
Farm, Farmers, 21st Century, SAFECO, and Progressive Insurance Companies x
opposes AB 2799 by Assemblyman Shelley. ~ - 7
—
Z
AB 2799 would require a state agency or the superior court of Califarnia to L
disclose a record, made exempt under the express provisions of the California z
Public Records Act, if the state agency or the superior court determines that, "the W
public interest served by disclosing the record clearly outweighs the public =
interest served by not disclosing the record". This provision effectively eliminates S
the safeguards which exist for protecting both confidential and proprietary g
information. Y
-
This change in the law will have a substantial and profound adverse effect on the ;‘Z";
manner in which entities interact with state agencies. Entities would be reluctant “,,;
to share confidential and/or proprietary information with state agencies which -,':

they would otherwise disclose. This will have a crippling effect on the ability of
state agencies to carry out their administrative functions. This change would, in
effect, substantially diminish the role that state agencies play in regulating
entities and would buttress the rols of the judiciary. Such a change would spur
litigation and would place a strain on the judiciary which would be accessed on a
regular basis to issue protective orders as a means of safeguarding against the
release of confidential and praprietary information. The effect of this change is to
shift oversight authority from state agencies to the judiciary.



AB 2799 (Shelley)
Page 2

Under California's Public Records Act ("PRA"), Government Code Sections 6250 et. seq.. a
state agency must disclose any “public record" in its possession to any person unless an
exemption applies. Government Code Section 6252 (d) defines "public records” to include "any
writing containing information retating to the conduct of the public's business prepared, owned,
used, or retained by any state or locai agency regardless of physical form or characteristics".
While the scope of records covered by the PRA is fairly broad, the statutory scheme includes
several specific exemptians. Government Code Section 6254 provides that "nothing in this
chapter shall be construed to require disclosure of records that are any of the following " and
delineates twenty-six exemptions. These exemptions were designed to protect the privacy of
persons who have disclosed confidential information to the government, to preserve state
secrets, agency deliberative processes and confidential sources of information.

The safeguards provided in Sections 6254 (a) through (d) of particular importance to PIFC and
its member companies are:

"(a) Preliminary drafts, notes, or interagency or intra-agency memoranda that are not
retained by the public agency in the ordinary course of business,. . .

(b) Records pertaining to pending litigation to which the public agency is a party, orto
claims made pursuant to Division 3.6. ..

(c) Personnel, medical, or similar files, the disclosure of which would constitute an
unwarranted invasion of personal privacy.

(d) Contained in or refated to:

-

(1) Applications filed with any state agency responsible for the regulation or
supervision of the issuance of securities or of financial institutions, including, but
not limited to, banks, savings and loan associations, industrial loan companies,
credit unions, and insurance companies.

(2) Examination, operating, or condition reports prepared by, on behalf of, or for
the use of, any state agency referenced in paragraph (1).

(3) Preliminary drafts, notes, or interagency or intra-agency communications
prepared by, on behalf of, or for the use of. any state agency referred to in

paragraph (1).

(4) Information received in confidence by any state agency referenced in
paragraph (1)."

AB 2799 would eliminate these safeguards and would require the disclosure of confidential
information. It should be noted that one of the top legistative public policy debates this year
centers around the issue of privacy. -This lagistature is considering proposals to enhance
privacy protections in both the private and public sector. This bill contravenes those discussions
by requiring the disclosure of confidential information by a state agency or the superior court.

As noted above, these are but a few of the list of extensive exemptions provided for in Section
6254. The other exemptions range from law enforcement records including victim information,
hospital and medical information, local taxpayer information, etc. In addition, subsection (k)
prohibits disclosure of information which is exempted or prohibited pursuant to federal or state

LH: 149Ap -107
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‘AB 2799 (Shelley)
Page 3

law, including, but not limited to, provisions of the Evidence Code relating to privilege. AB 2799
would require the release of this information, which could have the effect of subjecting entities to
fiability, based on privacy rights.

The business of insurance is regulated by the Department of Insurance Commissioner.
Effective regulation is dependent on the free flow of information from insurers to the
Commissioner whether that information be confidential, proprietary or damaging. State
agencies, particularly those that are charged with regulating a particular industry. must have the
necessary tools to acquire information. The exemptions in Section 6254 were designed to do
just that — allow for the free flow of information that is necessary for that state agency ta carry
out its public purpose. AB 2799 would eliminate this free flow of information and instead would
require insurers to access the courts in order to seek protective orders every time information is
requested from the Commissianer, be that information to assess a complaint, information
pertaining to a market conduct examination or any other information which might otherwise be

released into the public domain, thus subjecting insurers to additional liabilities.

AB 2749 would have the effect of creating a "pre-litigation” adversarial atmosphere on
interactions between the Commissioner and insurers. This would substantially hinder the
administrative process and would have a damaging effect on the resolution of administrative
processes. AB 2798 has the effect of shifting administrative and/or regulatory enforcement to

class action exposure.

In conclusion, entities that are reguiated are required to provide regulators and state agencies
with information that is proprietary and adverse to the company's interest. This allows state
agencies to carry out their administrative and executive functions. A regulated industry’s
willingness to continue to provide this kind of information depends on the promise of
confidentiality provided by Section 6234. AB 2799 removes that assurance of confidence and
thus diminishes the ability of state agencies to carry out their purpose.

For these reasons we urge your "“NO” vote on AB 2799, by Assemblyman Shelley. !f you have
any questions regarding our opposition, please feel free to contact Phyllis Marshall at (916) 442-

6646.

¢c:

Honorable Kevin Shelley

Ann Richardson, Daputy Legislative Secretary, Governor's Office
Richard Rios, Assembly Governmental Organization

Michae!l Peterson, Assembly Republican Caucus

4.AB 2799 a gav
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CIVIL JUSTICE

MASSOCIATION OF CALIFORNIA

MEMORANDU

April 18,2000
TO: Hon. Ferb Wesson, Chair
Hon. Brett Granlund, Vice Chair
Membets, Assembly Governmental Organization Committee
FROM: Barbara M. Wheeler, Vice President-Legislation
Jeff Sievers, Legislative Advocate
John H. Sullivan, President
RE: - AB 2799 (Shelley)

Status: Assembly GO Comumittee
Hearing Date: April 24, 2000

CJAC POSITION: OPPOSE

The Civil Justice Association of California (CJ AC) regrets to advise that it has adopted an
oppose position on AB 2799 (Shelley). i

AB 2799 would allow a state agency ot a superior court to order disclosure of a record, already
made exempt from disclosure under the cxpress and detailed provisious of the California Public
Records Act (Government Code Section 6254), if the agency or the court determines that “the
public interest served by disclosing the record clearly outweighs the public interest served by not
disclosing the record.”

re are concerned that if this bill becomes law, the public’s trust in the civil justice system and

government in general will erode as citizens lose the relative certainty that information they =
provide to a state or local agency on the assurance of confidentiality will remain confidential. $als
¥

Additionally, enactment of the bill would effectively eliminate the safeguards which exist for
protecting both confidential and proprietary information by allowing any individual, regardless of
motivation, to use the civil justice system 10 invade personal privacy and reveal confidential
information or at least barass people and organizations with litigation.

After meeting with the sponsors of the bill (the California Newspaper Publishers® Association)
and reading the committee analysis of AB 2799, we do not see any backup evidence of this bill’s
need. The sponsor states this bill is necessary to halance the ability of private citizens to obtain
information in government records with the ability of public agencies to maintain confidentiality.
However, a thorough reading of the lengthy Public Records Act exemption section (Government

1201 K Street, Suite 1960, Sacramento, California 95814, 916-443-4300, Tacsimile 916443-4306, www.cjac.org, erallkjad 51 AP - 109
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Code Section 6254) reveals the Legislature’s deliberate crafting of the very balancing the
sponsors say is needed. For example:

L. Gov. Code Sec. 6254 (c): personnel, medical, or similar files, the disclosure of
which would constitute an unwarranted invasion of personal privacy.

2. Gov. Code Sec. 6254 (f): ...unless the disclosure would endanger the safety of a
witness or other person.

The court’s current role under the Public Records Act is to determine whether the information
being kept from public view falls into one of the categories detailed in Section 6254. There is no
reason to require judges to undertake a broad balancing review to determine whether to override
express privacy protections enacted by the Legislamure. Why should a company be forced miwo
court to establish the value of its “‘geological and geophysical data, plant production data...or
market or crop reports” (Gov. Code Sec. 6254 (€))7 Why should Native Americans be forced to
go into court to fight challenges to the secrecy of the records of their graves, cemeterics, and
sacred places (Gov. Code Sec. 6254 (1))?

Although primarily a criminal law consideration, we must point out that AB 2799's threat to the
security of information obtained in confidence would seriously deter investigations which benefit
the public. Why would crime victims come forward to testify or further assist law enforcement
agencies if they cannot be guaranteed that information they give to the law enforcement agency
will not be disclosed to the public?

We believe California’s civil justice system -- and the public’s already eroding trust in it - would
be substantially harmed by the enactment of AB 2799. The amendnients to the Public Records
Act provided in AB 2799 would create undue confusion and muddy the balance the Legislature
has achieved in protecting competing public interests. The amendments appear even to allow
any state agency to independently override the Public Records Act’s privacy protections without
going near a courtroom! (Sec. 6255).

We urge your no vote on this measure.

cc:  Assemblyman Kevin Shelley
Senator Debra Bowen
Richard Rios, Assembly Governmental Organization
Michael Peterson, Assembly Republican Caucus
Ann Richardson, Deputy Legislative Secretary, Governor’s Office

(300) 666-1917
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GARY PENROD, SHERIFF

May 3, 2000

The Honorable Kevin Shelley
Assembly Member

Capitol Building #3160
Sacramento, CA 95814

Position: OPPOSE AS AMENDED April 27, 2000 AB2799 Public Records: Disclosure

Dear Assembly Member Shelley:

Local law enforcement agencies receive public rccords requests on a daily basis from news
gathering companies, special interests groups and buginess entities seeking large amounts of data
from our files which will further their interests. Ordinary citizens rarely request information and
when they do it is usually related 1o an event in which they were involved in or in their
neighborhood. Special interest requests cause local law enforcement employees to spend

countless hours researching electronic data bases 1o identify exempt files, and segregating those
files which would invade the personal privacy of citizens.

(800) 666-1917

“The inflexible mandate to provide data in an electronic format fails to address the redaction
problems created by providing the data in an clectronic format, There currently does not ¢xist a
program, which would have the capability of extracting exempt records from releasable ones.
Law enforcement records can and do at tumes contain sensitive business and personal data
acquired during a criminal investigation. This data, if released, could have an adverse effect on
the person or business who reported a crime. Businesses and citizefis who do not whish to have
their personal information made public (victums of sex crimes, child abuse, domestic violence
¢1e.) by virtue of electronic data would be left with only one choice; to not report a crime.

This bill also fails to address the actual cost to the public of redacting an electronic database. In
order to redact the database, each vecord must be reviewed individually. All of the costs for
personnel to review the database are not currently reimbursable, only the cost of the copy of the

! LEGISLATIVE INTENT SERVICE

file.
For these reasons we must continue to oppose this measure,
%
Sine DY
erely, o
.I
[)

Paul R. Curry, Lieutenant
Legislative Liaison
909.387.0632

cc: Assembly Governmental Organization Cornrnittee
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Greg janes. Treasurer

Gate Farm
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Oin Dunmayer
Presictent

PhyiTee Marzmall

Vice Frosidions of Legmiatee
& Regulcioey Affairs

Diane Tolborn

Serar Legniate Advocete
b Counw

jerry Daves

Direcror of Commuesoions

930 NINTH STREET
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Califorma’s Parsongt Lines Trade Assecigtion
REPRESENTING THE LEADING AUTCMORILE AND HOMECWNERS INSURERS

MEMORANDUM
Date: May 2, 2000
To: Honorable Herb Wesson, Chairman
Members of the Governmental Organization Commitiee
From: Dan C. Dunimoyer, Presidant
Phyllis A. Marshall, Vice President of Legistative and Reguiatory Affairs ~
G. Diane Colbon, Senior Legislative Advocate and Counsel
Re: AB 2799 (Shelley): Public Records: disclosure

Assambly Govemmental Organization Committee; May 8, 2000
PIFC Position: Neutral

The Personal Insurance Federation of California (PIFC), representing insurers
selling 40% of the personal lines insurance sold in Califomia, including State
Farm, Farmers, 21st Century, SAFECO, and-Progressive Insurance Companies
is neutral on AB 2799 by Assemblyman Shelley as a result of the April 27, 2000
amendments. ‘

if you have any questions regarding our pasition, please feel free to contact
Phyflis Marshall at (916) 442-6646.

(¢ ¢x

Honorable Kevin Shelley

Ann Richandsan, Deputy Legisiative Secretary, Govemnor's Office
Richard Rios, Assembly Govemmental Organization

Michael Peterson, Assembly Republican Caucus

4.AB 2799 a gov2

. SACPAMENTO, CA 95814 » PHOME (916) 647 - 5646 - FAX (916) 446 - 9548 - E.M
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California State Association of Counties

(A

YIOG £ Smest
Suite 101

(’;m: The Honorable Kevin Shelley
95314 Member of the Assembly
e Room 3160, State Capitol Building
nez s Sacramento, CA 93814
Faitimeie

N40ST pE:  AB 2799 (Shelley) - REMOVAL OF OPPOSITION (As amended April 27, 2000)
Set for hearing May 8, Assembly Governmeantal Organization Committee

May 3, 2000

Dear Assembly Member Shelley:

~—

, >
The California Statc Association of Countics (CSAC) has removed its opposition to &
AB 2799, your measure relating to public records, following amendments on April 27, 2000. S

=3
The removal of the “reverse balancing” provision under Government Code section 6255(b) 2
addresses the majority of county concerns on this measure. We look forward to working with
you and your staff to continue discussions on other provisions in AB 2799. u
>
Thank you for your continued willingness to work with us. Please feel free to contact me at oo
916/327-7500, ext. 513, or Elizabeth Howard at 916-327-7500, ext. 537 at any time. ' b
: &
Sincerely, G -
R R A :
M‘/\'— * !2_
=
S
Rubin R, Lopez @
Legislative Representative %
cc: The Honorable Herb Wesson, Chair, Assembly Gov ernmental Organization Committee ?::‘
Members and Consultants, Assembly Govermnmental Organization Committee sar?
'td
a®
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AB 2799

 Page 1
Date of Hearing: May 17, 2000
ASSEMBLY COMMITTEE ON APPROPRIATIONS
Carole Migden, Chairwoman
AB 2799 (Shelley) - As Amended: April 27, 2000
Policy Committee: Governmental Organization Vote: 12-2
Urgency: No State Mandated Local Program: Yes Reimbursable:  No

SUMMARY

This bill, as proposed. to be amended:

1) Requires that a public agency's justification for denying the releasc of a public record be
made in writing if the request for that record was submitted in writing.

2) Requires public agencies to make public records available, when requested, in the electronic
format in which they hold the information.

3) Specifies that the direct costs of duplication, for which agencies may charge requesters
pursuant to current law, include the costs associated with duplicating electronic records.

-

FISCAL EFFECT

N _ |
1) “Assuming that agencies generally respond in writing when denying a public records request,
there should be negligible fiscal impact.

2) Potential revenue loss to various agencies that currently make and sell copies of public
records documents, probably offset by workload savings from providing electronic rather
than paper copies of public records.

COMMENTS

1) Purpose. According to the sponsor, the California Newspaper Publishers Association, this
bill is intended to ensure quicker access to public records. The sponsor also notes that the
bill seeks to provide reasonable guidelines for public access to electronically held records.

2) Prior Legislation. The provisions of this bill regarding electronic records are identical to
those contained in SB 1065 (Bowen) from last year. That bill was vetoed by the governor,
who indicated at the time that the state's information technology resources should be directed
towards making sure that its computer systems were year 2000 compliant.

3) Amendment. Staff recommends the following amendments, which generally would conform
with current practice and are reflected in this analysis.

- LH: 156
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On page 5, line 9, after "6255", insert "(a)".

On page 5, line 10, delete "in writing.”

On page 5, after line 15, insert: “(b) A response to a written request for inspection or copies
of public records that includes a determination that the request is denied, in whole or in part,

shall be in writing"

Analysis Prepared by: Chuck Nicol / APPR. / (91 6)319-2081

- LH: 157

(800) 666-1917
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Page 1
Date of Hearing: May 17, 2000
ASSEMBLY COMMITTEE ON APPROPRIATIONS
Carole Migden, Chairwoman
AB 2799 (Shelley) — As Amended: April 27, 2000
Policy Committee: Governmental Organization Vote:  12-2
Urgency: No State Mandated Local Program: Yes Reimbursable:  No

SUMMARY
This bill, as proposed. to be amended:

1) Requires that a public agency's justification for denying the release of a public record be
made in writing if the request for that record was submitted in writing.

2) Requires public agencies to make public records available, when requested, in the electronic
format in which they hold the information.

3) Specifies that the direct costs of duplication, for which agencies may charge requesters
pursuant to current law, include the costs associated with duplicating electronic records.

FISCAL EFFECT

"« |
1) -Assuming that agencies generally respond in writing when denying a public records request,
there should be negligible fiscal impact.

2) Potential revenue loss to various agencies that currently make and sell copies of public
records documents, probably offset by workload savings from providing electronic rather
than paper copies of public records.

COMMENTS
1) Purpose. Accotding to the sponsor, the California Newspaper Publishers Association, this

bill is intended to ensure quicker access to public records. The sponsor also notes that the
bill seeks to provide reasonable guidelines for public access to electronically held records.

2) Prior Legislation. The provisions of this bill regarding electronic records are identical to
those contained in SB 1065 (Bowen) from last year. That bill was vetoed by the governor,
who indicated at the time that the state’s information technology resources should be directed
towards making sure that its computer systems were year 2000 compliant.

3) Amendment. Staff recommends the following amendments, which generally would conform
with current practice and are reflected in this analysis.

LIS-6 - LH: 158 AfF-1
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On page 5, line 9, after "6255", insert "(a)".

On page 5, line 10, delete "in writing."

On page 3, after line 15, insert: “(b) A response to a written request for inspection or copies
of public records that includes a determination that the request is denied, in whole or in part,

shall be in writing."

Analysis Prepared by: Chuck Nicol / APPR. /(916)319-2081

" LH: 159 AF -2
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AB 2799
Page 1

Date of Hearing: May 8, 2000

ASSEMBLY COMMITTEE ON GOVERNMENTAL ORGANIZATION
Herb Wesson, Chatr
AB 2799 (Shelley) - As amended: April 27, 2000

SUBJECT: Public records

SUMMARY: Provides for the release of public records in an electronic format and requires a
public agency that withholds a public record to justify its withholding in writing.

1)  Deletes the requirement that public records kept on computer be disclosed in a form
determined by the public agency. Requires a public agency that keeps public records in an
electronic format to make that information available in that electronic format when
requested by any person and according to the following guidelines:

[
a) The agency must make the information available in any electronic format in which it i
holds the information. : ©
b) Each agency must provide a copy of an electronic record in the format requested if the S
requested format is one that has been used by the agency to create copies for its own ©
use or for provision to other agencies.
<) An agency may not be required to reconstruct a report in an electronic format if the w
agency no longer has the records available in an electronic format. ;
o &
2)  Requires an agency that withholds a public record to justify its withholding in writing. o
P
19
3)  Specifies that the requirements of the bill shall not be construed to permit an agency to E
make information available only in an electronic format nor shall they be construed to L
permit access to records held by the Department of Motor Vehicles that are otherwise L—:‘
restricted under the PRA. =
O
4)  Specifies that, in addition to existing provisions prohibiting a public agency from 4
obstructing the inspection or copying of public records, no agency may delay the inspection -
or copying of public records. ‘ :::“
L} L
a®
EXISTING LAW o

1) Defines "public record” to include any writing containing information relating to the conduct
of the public's business prepared, owned, used, or retained by any state or local agency
regardless of physical form or characteristics.

2) Requires public records to be open to inspection at all times during the office hours of a state
or local agency and affords every person the right to inspect any public record, except as
specificalty provided.

LH: 160 AF -3



AB 2799
Page 2

3) Requires state and local agencies to make an exact copy of a public record available to any
person upon payment of fees covering direct costs of duplication, or a statutory fee, if
applicable.

4) Requires that computer data be provided in a form determined by the agency.

FISCAL EFFECT: Unknown.

COMMENTS:

1. Need for the bill. The PRA permits a state or local agency to provide computer records in
any format determined by the agency. This bill would require an agency to provide computer
records in any format that it currently uses. According to the sponsor, the California Newspaper
Publishers Association, this bill is intended to ensure quicker, more useful access to public
records. The sponsor also notes that the bill seeks to provide reasonable guidelines for public
access to electronically held records.

3 Substantive amendments. This bill was heard by this committee on April 24, 2000 and
failed passage. Since the April 24 hearing, the author has substantially amended the bill to
remove a controversial provision which would have authorized courts and state agencies to
release records exempted from the PRA if the court or agency determined that the "public interest
served by disclosing the record clearly outweighs the public interest served by not disclosing the
record.” This provision is referred to as the "reverse balancing test" and was the primary issue of

discussion during the bill's hearing. = .

3. Remaining opposition. Although some opponents have removed their opposition in
response to the most recent amendments, Some remain concetned with the bill's requirement that
public records be released in any electronic format that the agency uses to hold public records.
Opponents point out that state and local agencies retain massive databases which may include
nondisclosable public records. They claim that redacting the nondisclosable information from
the electronic records could be a costly and time-consuming process that is more vuinerable to
error, which may result in the unintentional release of nondisclosable information. Opponents
note that the bill does not contain a provision authorizing agencies to charge fees covering the
cost of preparing the electronic record for public release, It is unclear how local agencies
currently account for public records that are required to be redacted but that are disclosed in a

paper format.

4, Similar legislation. AB 1099 (Shelley) of this legislative session would have required state
and local agencies to provide copies of public records in any form requested, including in a
computer format, as long as the form was already used by the agency in the conduct of its
business. AB 1099 passed this committee by a 15-0 vote but was later amended to contain a
subject matter different from that which this committee considered. '

{800) 666-1317
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REGISTERED SUPPORT / OPPOSITION:

Support

California Newspaper Publishers Association
First Amendment Coalition

Opposition

California Association of Sanitation Agencies
California Municipal Utilities Association
California State Sheriffs Association

Office of the State Attorney General

San Bernardino County Sheriff's Department

Analysis Prepared by: Richard Rios / G. O./(916) 31 9-2531

#
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AB 2799

Page 1

ASSEMBLY THIRD READING

AB 2799 (Shelley)

As Amended May 23, 2000

Majority vote

GOVERNMENTAL ORGANIZATION 12-2 APPROPRIATIONS 17-2

Ayes: Wesson, Granlund, Battin, Briggs, Ayes: Migden, Campbéll Alquist, Aroner,
Cardenas, Lempert, Longville, Ashburn, Cedillo, Corbett, Davis,
Machado, Maldonado, Strickland, Kuehl, Maldonado, Papan, Romero,
Wiggins, Wright Shelley, Thomson, Wesson, Wiggins,

Zettel
Nays: Brewer, Floyd Nays: Ackerman, Brewer

SUMMARY: Provides for the release of public records in an electronic format and requires a public
agency that withholds a public record to justify its withholding in writing. Specifically, this bill:

1) Deletes the requirement that public records kept on computer be disclosed in a form determined by
the public agency. Requires a public agency that keeps public records in an electronic format to
make that information available in that electronic format when requested by any person and
according to the following guidelines:

a) The agency must make the information available in any electronic format in which it holds the
information;

b) Each agency must provide a copy of an electronic record in the format requested if the
requested format is one that has been used by the agency to create copies for its own use or for
provision to other agencies; and,

¢) An agency may not be required to reconstruct a report in an electronic format if the agency no
longer has the records available in an electronic format.

2) Requires an agency that denies a requést for inspection or copies of public records to justify its
withholding in writing when the request for public records was in writing.

3) Specifies that this requirements of this bill shall not be construed: a) to permit an agency to make
information available only in an electronic format; nor, b) to permit access to records held by the
Department of Motor Vehicles that are otherwise restricted under the Public Records Act (PRA)

4) Specifies that, in addition to existing provisions prohibiting a public agency from obstructing the
inspection or copying of public records, no agency may delay the inspection or copying of public
records.

LIS - 7 LH: 163
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AB 2799
Page 2

EXISTING LAW:

1) Defines "public record" to include any writing containing information relating to the conduct of the
public’s business prepared, owned, used, or retained by any state or local agency rcgardless of
physical form or characteristics. .

2) Requires public records to be open to inspection at all times during the office hours of a state or
local agency and affords every person the right to inspect any public record, except as specifically
provided.

3) Requires state and local agencies to make an exact copy of a public record available to any person
upon payment of fees covering direct costs of duplication.

4) Requires that computer data be provided in a form determined by the agency.

FISCAL EFFECT: According to the Assembly Appropriations Committee analysis:

1) Assuming that agencies gencrally respond in writing when denying a public records request, there
should be negligible fiscal impact.

2) Potential costs to various agencies that currently make and sell copies of public records documents
for workload in redacting nondisclosable electronic records from disclosable electronic records.

COMMENTS: PRA permits a state or local agency to providé computer records in any format
determined by the agency. This bill would require public agencies to provide computer records in any
format that it currently uses. This bill would also prohibit an agency from delaying access to the
inspection or copying of public records. This bill is an attempt to provide reasonable guidelines for
public access to electronically held records and the author believes that this bill will substantially
increase the availability of public records and reduce the cost and inconvenience associated with large

volumes of paper records.

Some remain concerned with this bill's requirement that public records be released in any electronic
format that the agency uses to hold public records. They point out that state and local agencies retain
massive databases which may include disclosable as well as nondisclosable public records. Those
concemed claim that separating disclosable electronic records from nondisclosable electronic records
could be a costly and time-consuming process that is more valnerable to error and may tesult in the
unintentional release of nondisclosable records. Additionally, some note that this bill does not contain
a provision authorizing agencies to charge fees covering the cost of preparing the electronic record for
public release when such preparation is necessary. It is unclear how agencies currently account for
public records that are required to be redacted but that are disclosed in a paper format.

The provisions of this bill regarding electronic records are identical to those contained in

SB 1065 (Bowen) of 1999 that was vetoed by the Govemor. The Governor indicated at the time that
the state's information technology resources should be directed towards making sure that its computer
systems were year 2000 compliant.

Analysis Prepared by: Richard Rios/G. O./(916) 319-2531 FN: 0004727
LH: 164
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/sy STATE BOARD OF EQUALIZATION
Jany  STAFF LEGISLATIVE BILL ANALYSIS

Date Amended  05/23/00 Bill No: AB 2799
l Tax: Public Records Act Author: Sheliey
,l Board Position: Related Bills: SB 2027 (Sher)
L
BILL SUMMARY:

This bill provides for the release of public records in an electronic format and requires a
pubtic agency that withholds a public record to justify its withholding in writing.

ANALYSIS:
Current Law: _

Under current law the Public Racords Act, or PRA (commencing with Section 6250 of
the Government Code), provides for public access to any record maintained by a state
and local agency, unless there is a statutory exemption that allows or requires the
agency to withhold the record.

A public record s defined as “any writing containing information relating to the conduct
of the public’s business prepared, owned, used, or retained by any state or local agency
regardless of physical form or characteristics.” The PRA provides that public records
be open to inspection at all times during the office hours of the state or local agency
and that every person has a right to inspect any public record, except as specifically

provided.

Under current law, upon request, an exact copy of the record shall be provided unless
impracticable to do so, and computer data shall be provided in a form determined by
the agency.

Proposed Law:
This bill would amend Sections 6253 and 6255 of, and add Section 6253.2 to, the
Government Code, Specifically, AB 2799 would:

¢ Daelete the requirement that public records kept on computer be disciosed in a form
determined by the public agency, and instead require a public agency that keeps
public records in an aiectronic format to make that information available in that
alectronic format when requested by any person and according to the following

This staff analysis is provided to address
various administrative, cost, revenue and policy
issues; it is not to be construed to reflect or
suggest the Board’s formal position.

(800) 666-1917
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Assembly Bill 2799 (Shelley) Page 2

guidelines: 1) the agency must make the information available in any electronic
format in which it hoids the information, 2) each agency must provide a copy of an
electronic record in the format requested if the requested format is one that has
been used by the agency to create copies for its own use of for provision to other
agencies. and 3) an agency shall not be required to reconstruct a repon in an
electronic format if the report is no longer in an electronic format.

Require an agency that withholds a public record in reéponse to a written request to
justify its withholding in writing.

Speciy that the requirements of the bill shall not be construed to permit an agency
to make information available only in an electronic format nor to permit public
access 1o records held by the Department of Motor Vehicles that are otherwise
restricted under the PRA.

Specify that, in addition to exisling provisions prohibiting a pubtic agency from
obstructing the inspection or copying of public records, no agency may delay the
inspection or copying of public records.

This bill would bacome operative on January 1, 2001.

Background:

In July 1998, the California Joint Legislative Task Force on Government Oversight
issued a report entitled “The Failure of the Calitornia Public Records Act,” and stated
that much of the information forming the basis for state and local government decisions
is not easily accessible to the public.

COMMENTS:

1.

Sponsor and purpose of the bill. This bill is sponsored by the California
Newspaper Publishers Association in an effort to ensure more useful access to

public records.

Amendments to this bill since our analysis of the April 27, 2000 version are
minor. These amendments do not affect our analysis.

Portions of this bill codify existing Board practices. The Board already provides
denials of public records requests in writing.

Related lagialation: This bill is similar to S8 2027 (Sher), which would establish a
new appeals procedure for an agency's denial of a wrilten reguest or an agency's
faifure to respond to a written request for a public record.

This staff analysis is provided to address
various administrative, cost, revenue and policy
iggues: it is not to be construed to reflect cr
suggest the Board’'s formal position.

(800C) 666-1917
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" Assembly Bili 2799 (Shelley) Page 3

COST ESTIMATE:

it 15 POt anticipated that the provisions of this bill would result in additional administrative
costs. Provisians of the Public Records Act aliow the Board to recover the direct costs

of providing the records in an electronic format.

REVENUE ESTIMATE:

This bill would not impact state revenues.

Analysis prepared by: Laurie D. Watson 324-1890 06/05/00

Contact: Margaret S. Shedd 322-2376

This staff analysis is provided to address
various administrative, cost, revenue and policy
issues; it is not to be construed to reflect or
suggest the Board's formal position.

(800) 666-1917
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Juty 19. 2000

The Honorable Kevin Shelley
California State Assembly

P.O. Box 942849

Sacramento, California 94249-00001

Dear Assembly Member Shelley:

On behalf of the Board of Supervisors, | am writing in opposition to your bill “AS;. :
- -2790: which would require a public agency that keeps public records in an

electronic format to make requested public records information available in an
electronic format.

Aithough we have attempted to work with your office on this bill to make it more

acceptable. we continue to take issue with most of its provisions. The key
reasons our County opposes your bill are as follows:

«  Compliance with the provision to provide any public record in electronic

format could require development of a new computer program to provide non-

confidential information in a report without also providing electronically the
confidential information. Without that software, county employees would

need to go through each record to ensure that confidential information is not
included in non-confidential information. Either method would be prohibitively

expensive.

The provisions provide no definition of "delay”. Even if delay is defined. each
public record request 1s unique. a single time period for all requests cannat be
legislated.

When a citizen seeks access to public records in person, the provision to
“justify in writing” the reasons for withholding is illogicat and creates extra and
unnecessary staff duties, particularly for citizens who apply in person.

The provisions for the fee assessment only cover the direct costs.

The bill creates an incredibly bureaucratic regimen for the denial of a record.
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Tne Honorable Kevin Shelley
. Jub 19, 2000
Page ?

¢ The bil! would expose the County to increased litigation costs.

Further. we believe that AB 2799 contains the same provisions as those
contained in AB 179 (Bowen) and AB 1065 (Bowen), bills that were vetoed by
two different governors for reasons of expense, administrative burdens, and the
patential breach of citizen confidentiality.

Thank you for your consideration of our concems.

Sincerely,

i .
,_,.v/i,‘..g‘: IR S N XY

Charles V. Smith, Chairman

Board of Supervisors ~
. (e}
cc:  ‘The Honorable Gray Davis, Governor, State of California S
Members, Orange County State Legislative Delegation ©
Members, Orange County Board of Supervisors 3
Dennis Carpenter, Carpenter Snodgrass and Associates <
Steve Szalay, California State Association of Counties
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SENATE JUDICIARY COMMITTEE
Adam B. Schiff, Chairman
1999-2000 Regular Session

AB 2799

Assembly Member Shelley
As Amended June 22, 2000
Hearing Date: June 27, 2000
Governtrient Code

GMO:cjt

w >
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SUBIECT
Public Records: Disclosure

DESCRIPTION

This bill would revise various provisiors in the Public Records Act (PRA) in
order to make available public records, not otherwise exempt from disclosure, in
an electronic format, if the information or record is kept in electronic format by a
public agency. It would specify what costs the requester would bear for
obtaining copies of records in an electronic format.

The bill wouid add, to the unusual circumstances that would permit an extension
of time to respond to a request for public records, the need of the agency to
compile data, write programuming language, or construct a computer report to
extract data. The bill would require that a response to a request for public
records that includes a denial, in whole or in part, shall be in writing, and
provide that the Public Records Act shall not be construed to permit an agency to
delay or obstruct inspection or copying of public records.

BACKGROUND

This bill is a blend of two bills that were passed by this Committee last year,
AB 1099 (Shelley), and SB 1065 (Bowen).

AB 1099 passed the Senate (and was chaptered) but contained provisions
unrelated to electronic records. SB 1065 was vetoed by the Governor, who stated
in his veto message that he believes the bill to be well-intentioned, but “the
Gtate’s information technology resources should be directed towards making
sure tha its computer systems are year 2000 compliant. The author was
unwilling to add language which would ensure the completion of this task

(more)
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AB 2799 (Shellev) | . | .

Page 2

before the implementation of the provisions of this bill.” Most of SB 1065 was
incorporated into AB 27"

AB 2799 contains those provisions of both bills that were received without much
opposition. Itis sponsored by the California Newspaper Publishers Association,
and is one of several bills moving through both houses that relate to public
records or to the use of electronic records by’ public agencies.

CHANGES TO EXISTING LAW

The Public Records Act allows an agency to provide computer data in any form
determined by the agency. The Act directs a public agency, upon request for
inspection or for a copy of the records, to respond to a request within 10 days
after receipt of the request. In unusual circumstances, which are specified in the
Act, this timeline for responding may be extended in wrifing for 14 days.
[Governunent Code Section 6253.]

This bill would:

a) Require a public agency to make disclosable information available in any
electronic format in which it holds the information, unless release of the
information would compromise the integrity of the record or any
proprietary software in which it is maintained;

b) Add, in the definition of “unusual crcumstances”-for which the time limit
for responding to a request for a copy of records may be extended up to 14
days after the initial 10 days. the need for the agency to compile data, to
write programming language or a computer program, or to construct a
computer report to extract data;

) Require a public agency to respond in writing to a written request for
public records, inciuding a denial of the request in whole or in part, and
requiring that the names and titles of the persons responsible for the
denial be stated therein;

d) Provide that nothing in the Act shall be construed to permit the agency to

~ delay or obstruct the inspection or copying of public records;

e) Provide that a requester bear the costs of programming and computer
services necessary to produce a record not otherwise readily produced, as
specified;

f) Delete the provision in current law that computer data that is a public
record shall be provided in a form determined by the agency.

,.
1. Stated need for legislation

With the advent of the electronic age. more and more people want to be able
to access information in an electronic format. Apparently, there is not current
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authority under which a person seeking electronically available records could
obtain such records in that format. This means that if an agency makes a CD
or disk copies of the records, a member of the public could not obtain records

in that format—the public would have to buy copies made out of the printouts

from the records. The expense of copying these records in paper format,
especially when the records are voluminous, makes those public records
practically inaccessible to the public, according to the author and the
propenents.

The author also states that the current provision in the PRA that gives a public
agency the discretion to determine in which forrn the information requested
should be provided works so that the agency can effectively frustrate the
request by providing a copy of the requested record in a form different from
the request. which could sometimes render the information useless.

The sponsor of this bill, the California Newspaper Publishers Association
(CNPA) also contends that the 10-day period that a public agency has to
respond to a request for inspection or COpying of public records is not
intended to delay access to records. ltis intended instead, when thereisa
legitimate dispute over whether the records requested are covered by an
exemption, to provide time for the agency to provide the information or
provide the written grounds for a denial. What many state agencies do, the
sponsor says, is to use the 10 days as a “grace period” for providing the
information, during which time many a requester (rembers of the public)
often gives up and never acquires the record.

These two deficiendies in the Public Records Act are what this bill is intended
to ~ure.

2 Information in electronic form to be provided in same form

This bill would require a public agency that has information constituting a

public record in an electronic format to make that information available in an

electronic format upon request. Additionally,

a) the agency is required to provide information in any electronic format in
which it holds the information; and

b) the agency is required to provide a copy of an electronic record in the
format requested if it is the format that had been used by the agency to
create copies for its own use or for other agencies.

. Conditions on providing reco rds in electronic format

The bill would make conditional the requirement that a public agency comply

with a request for public records held in an electronic format. These conditions

are:
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a. An agency would not be required to reconstruct a record in an electronic

format if the agency no longer has the record available in an electronic
format.

This provision was amended into SB 1065 (Bowen) when it was heard in
this Committee last vear, in response to concerns raised by the some state
agencies.

. An agency would not be permitted to make information available oniy in
an electronic format.

Even though this bill is intended to make records available to the public in
electronic format if kept by an agency in that form, an agency may not,
under this bill, frustrate the public’s access to information by then
converting the non-electronically formatted records into electronic format.
As prevalent as electronic data processing is now, there are still those who
may not have access to computer equipment to read computer disks or
CDs. Thus, if public information is requested in a form other than in an
electronic format, a public agency must provide such record in the non-
electronic format.

However, this bill would require the agency to provide information in
electronic format only if requested by a member of the public. If the record
is available in electronic format as well as in printed form, it is not clear
whether the public agency has an obligation to tell the requester that the
information is available in electronic format.

SHOULD A PUBLIC AGENCY INFORM A REQUESTER THAT THE
INFORMATION REQUESTED IS AVAILABLE IN ELECTRONIC FORM?

. An agency would not be required to release an electronic record in
electronic form if its release would jeopardize or compromise the security
or integrity of the original record or of any proprietary software in which it
is maintained.

This limitation was added to the bill in order to alleviate concerns that
electronic records, though created with taxpayer money (see Comment 5),
may have been produced using software designed specifically for the
agency. This bill would give the agency the flexibility to refuse to release a
requested record in electronic format, if such a release would mean that the
software would also have to be released. Even without the software
problem, though, an electronic record containing the data may be
decdiphered and the software program reconstructed (see below).

The agency also may refuse to provide the information in electronic format
if the electronic record, when transmitted or provided to a requester, could

TH: 173
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a)

be altered and then retransmitted, thus rendering the original record
vulnerable.

These two concerns were registered by opponents of SB 1065 last year.
Thaus, AB 2799 includes a provision that gives the public agency the option
not to provide the information if disclosing it would jeopardize the
integrity or security of the system.

The Department of Motor Vehicles would not be required to provide
public access to its records where access is otherwise restricted by statute.

These records would be, among others, personal information on holders of
driver's licenses, and other information protected by federal and state
privacy statutes.

The Governor’s veto message of 5B 1065 stated that many of the state’s
computer systems do not yet have the capacity to implement the provisions
of the bill, and that he is concerned that SB 1065 would not be able to
protect “the confidentiality of dtizens whose personal information is
maintained by the state departments including the Employment
Development Department, the Department of Motor Vehicles, the
Department of Health Services, and the California Highway Patrol.”

Only the records of the DMV, where access to the-records is restricted by
statute, are exempt from this bill.

SHOULD THE OTHER AGENCIES ALSO BE EXEMFTED?

4. Costs of regroduction of records; what requester pays for

This bill would specify the copying costs that a requester would pay:

a)

b)

If the record duplicated is an electronic record in a format used by the
agency to make its cwn copies or copies for other agencies, the cost of
duplication would be the cost of producing a copy in an electronic format.
If the public agency would be required to produce a copy of an electronic
record and the record is one that is produced by the public agency at
otherwise regularly scheduled intervals, of if the request would require
data compilation, extraction, or programming to produce the record, the
cost of producing a copy of the record, including the cost to construct a
record, and the cost of programming and computer services necessary to
produce the record. '

(800) 666-1917
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5. Target records to be duplicated

This bill would target voluminous documents as those public records to which
the public should have access in the electronic format, and those public
records such as the city budget, environmental impact reports, or minutes
from a Board of Supervisors’ meeting as documents that should be available
on disk or the Internet. Especially because these documents were created a
taxpayer expense in the first place, it is argued, a person seeking copies should
not be gouged by the public agency for the cost of a person standing in front
of a copy machine to duplicate the record when the record could quickly be
copied onto a disk or accessed on the Internet. Thus, the bill provides that the
cost of duplicating a record in electronic format would be the direct cost of
producing that record in electronic format, i.e., the cost of copying the CD or
copying records stored in a computer into disks.

Where the records do not lend themselves to electronic format, this bill would
not impose a duty on the public agency to convert the records into electronic
format (just as the agency would not be permitted to make records available
only in electronic format). For example, environmental impact reports, which
are voluminous, normally contain maps and other fold-out attachments, Unti!
these documents are actually produced by the public agency or their
contractors in electronic format, there would be no obligation for the agency to
provide the reports in disk or CD form.

P

However, if at some point in time these voluminous records do become
available in electronic form, it is possible that public agendes will just have to
create websites for posting all disclosabie records accessible to the public.

. Public agen not delay or obstruct access to public recorg

This bill would provide that “Nothing in this chapter shall be construed to
permit an agency to delay or obstruct the inspection or copying of public
records...” [Government Code Section 6253(d).]

Thus, any delay experienced by an agency in responding to a request could be
interpreted as a violation of the Public Records Act. Under existing law, the
court is required to award reasonable attorney’s fees and court costs to a
person who prevails in litigation filed under the PRA. But this award would
be available only if the requester can prove that the agency “obstructed” the
availability of the requested records for inspection or copying. Because of the
change this bill would make to the referenced provision, it may invite
litigation at every delay in production of records requested.

Proponents of this change, however, point to the fact that when this section
was last amended, the word “delay” was replaced with the word “obstruct.”
The return-of the word “delay” to this section, they say, would remove any
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doubt that the prior substitution of “obstruci” for “delay” in subdivision (d) of
Section 6253 was not intended to weaken the PRA’s mandate that agencies act
in good faith to promptly disclose public records requested under the Act.

An example used by proponent, counsel to The Orange County Register, is the
requested records from the University of California, Irvine, for the Register’s
investigation and report on the abuses at the University’s fertility clinic (for
which the Register earned a Pulitzer Prize). The Register apparently utilized
the PRA to obtain public records that were critical to the reporting, Repeated
requests met with repeated months of delay, “even where the University
readilv conceded that the records are not exempt from disclosure.” Proponent
indicated, however, that the Register “is not so naive as to believe that this
amendment will solve the serious problem of administrative delay in
responding to CPRA requests...”

 “Unusual circumstance” would extend time to respond

Existing law provides for an extension of the public agency’s deadline for
responding to a request from 10 days t0 no more than 14 days more, if certain
“unusual drcumstances exist, such as the need to search for and collect data
from field facilities separate from the office processing the request or the need
for consultation with another agency that has a substantial interest in the

determination of the request.

This bill would add to these “unusual circurnstances,” the need to compile
data, write programming language or a computer program, ot to construct a
computer report to extract data. This provision recognizes that sometimes the
informaiion or data requested is not in a central location nor easily accessible
to the agency itself, and thus would take time to produce or copy.

. Denial of request must be in writing

Existing law requires an agency to justify the withholding of its record by
demonstrating that the record requested is exempt under the PRA, or that on
the facts of the particular case, the public interest served by not disclosing the
information outweighs the public interest served by disclosure of the record.
The PRA provision does not require this justification or denial of the request
to be in writing.

This bill would expressly state that a response to a written request for
inspection or copying of public records that includes a determination that the

request is denied, in whole or in part, must be in writing.
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9. Withdrawn opposition

The following entities initially registered opposition to the bill for various
reasons, mos: of them related to the proprietary software and security
exemption from providing information in electronic format and to the earlier
version which did rot specify that electronic records or electronically
formatted information must be disclosable in the first place (or not exempt
from the PRA) to be available in electronic format:

The County of Los Angeles; the County of Los Angeles Sheriff’s Department;
Calitornia State Sheriff’s Association; California State Association of Counties;

California Asscciation of Clerks and Election Officials.

The amendments last made to this bill shifted these entities’ position to
neutral.

The one remaining opponent of the bill, the County of Orange, contends that
the county, like many others, already provide information te the public on
public records and how to access them, 24 hours a day through the Internet.
“Without reasonable regulations,” the county argues, “County staff could be
required to spend considerable time copying and editing records, determining
if they are appropriate for public disclosure and responding with written
justifications if the requests are denied.”

Support: Orange Courity Register

Opposition: County of Orange

HISTORY
Source: California Newspaper Publishers’ Association (CNPA)

Related Pending Legislation: SB 2027 (Sher) would also amend the Public
Records Act as it relates to a person’s right to litigate in the event of a denial of
the person’s request. The bill is now in the Assembly Judiciary Committee.

Prior Legislation: AB 1099 (Shelley) and 5B 1065 (Bowen), see background)
Prior Vote: Asm. G.O. (Ayes 12, Noes 2)

Asm. Appr. (Ayes 17, Noes 2)
Asm. Fir, (Ayes 70, Noes 4)

LI YN I 2 D00 Lt

(800) 666-1917

¢'// LEGISLATIVE INTENT SERVICE



10/19/2000

1999-2000

COMPLETE BILL HISTORY

BILL NUMBER : A.B. No. 2799

AUTHOR
T TOPIC

Shelley
Public records: disclosure.

TYPE OF BILL :

INACTIVE BILL NON-URGENCY
NON-APPROPRIATION MAJORITY VOTE
STATE-MANDATED LOCAL PROGRAM FISCAL

NON-TAX-LEVY

BILL HISTORY

2000
Sept. 130
Sepr. 29
Sepc. 7
Aug. 25
Aug. 25
Aug. 25
Aug. 18
July &
July &
June 22
June 22
June 8
May 25
May 25
Hay 24
May 23
May 22
May 8
May 2
Apr. 27
Apr. 27
Apx. 34
Apr. 10

Chaptered by Secretary of State - Chaprer 982, Statuces of 2000,

Approved by the Govermor.

Enrcolled and to the Governor at 9:30 a.m.

Senate amendments concurred in., To enrollment, (Aves 72. Noes 2.
Page 8364.)

In Assembly. Concurrence in Senate amendments pending. Assembly
Rule 77 suspended.

Read third time, passed, and to Asgembly. (Ayes 34. Noea 0. Page
5992.)

From committee: Be placed on second reading file pursuant to
Senate Rule 28.8. Read second time. To third reading.

Read second time, amended. and re-referred to Com. on APPR.

From committee: Amend, dc pass as amended,“and re-refer to Com. on
APFR. (Ayes 5. Noes 0.).

From committee chair, with author’'s amendments: Amend, and
re-refer to committee. Read second time, amended. and re-referred
o Com, on JUD.

Read second time, amended, and re-referred to Com. on APPR.

Referred to Com. on JUD,

In Senate, Read firat time. To Com. on RLS. for agsignment.

Read third time, passed, and to Senata. (Ayes 70. Noes 4. Page
8573.)

Read second time. To third reading.

Read second time and amended. Ordered returned to second reading.
From committee: Amend, and do pass as amended. (Ayes 17. Noes

2.) (May 17).

From committee: Do pass, and re-refer to Com. on APPR.
Re-referred. (Ayes 12, Noes 2.} (May 8).

Re-referred to Com. on G.O.

Joint Rule 61 (b)(5) suspended.

From committee chair, with awthor's amandments: Amend, and
re-refer to Com. on G.0. Read second time and amended.

in committea: Get second hearing. Failed passage.

Reconsideration granted.
in comnittee: Set. first hearing. Hearing canceled at the vegquest

~LH.178 sp-1

LIS-10

{800) 666-1917

¢ LEGISLATIVE INTENT SERVICE

b\
3
A )

a0t



10/719/2000

mrl 16
Feb. 29
Feb. 28

of author.

Referred to Com. on G.O. ‘

From printer. May be heard in committee March 30.

Joint Rule 54 suspended. Assembly Rule 43(a) guspended. Read
first time. To print.
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Adam B. Schiff, Chairman
1999-2000 Regular Session

AB 2799 A

Assembly Member Shelley B

As Amended June 22, 2000

Hearing Date: June 27, 2000 2

Government Code 7

GMO:qjt 9
9

SUBJECT
Public Records: Disclosure

DESCRIPTION

This bill would revise various provisiors in the Public Records Act (PRA) in
order to make available public records, not otherwise exempt from disclosure, in
an electronic format, if the information or record is kept in electronic format bya
public agency. It would specify what costs the requester would bear for
obtaining copies of records in an electronic format.

The bill wouid add, to the unusual drcumstances that would permit an extension
of time to respond to a request for public records, the need of the agency to
compile data, write programming language, or construct a computer report to
extract data. The bill would require that a response to a request for public
records that includes a denial, in whole or in part, shall be in writing, and
provide that the Public Records Act shall not be construed to permit an agency to
delay or obstruct inspection or copyiny of public records.

BACKGROUND

This bill is a blend of two bills that were passed by this Committee last year,
AB 1099 (Shelley), and SB 1065 (Bowen).

AB 1099 pagsed the Senate (and was chaptered) but contained provisions
unrelated to electronic records. SB 1065 was vetoed by the Governor, who stated
in his veto message that he believes the bill to be well-intentioned, but “the
State’s information technology resources should be directed towards making
sure that its computer systems are year 2000 compliant. The author was
unwilling to add language which would ensure the completion of this task

(more)
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before the implementation of the provisions of this bill.” Most of SB 1065 was
incorporated into AB 2799.

AB 2799 contains those provisions of both bills that were received without much
opposition. It is sponsored by the California Newspaper Publishers Association,
and is one of several bills moving through both houses that relate to public
records or to the use of electronic records by public agencies.

CHANGES TO EXISTING LAW

The Public Records Act allows an agency to provide computer data in any form
determined by the agency. The Act directs a public agency, upon request for
inspection or for a copy of the records, to respond to a request within 10 days
after receipt of the request. In unusual circumstances, which are specified in the
Act, this timeline for responding may be extended in writing for 14 days.
[Goverrunent Code Section 6253.]

This bill would: ,

a) Require a public agency to make disclosable information available in any
electronic format in which it holds the information, uniess release of the
information would compromise the integrity of the record or any
proprietary software in which it is maintained;

b) Add, in the definition of “unusual circumstances”-for which the time limit
for responding to a request for a copy of records may be extended up to 14
days after the initial 10 days, the need for the agency to compile data. to
write programming language or a computer program, ot to construct a

. computer report to extract data;

¢) Require a public agency to respond in writing to a written request for
public records, inciuding a denial of the request in whole or in part, and
requiring that the names and titles of the persons responsible for the
denial be stated therein;

d) Provide that nothing in the Act shall be construed to permit the agency to
delay or obstruct the inspection or copying of public records;

e) Provide that a requester bear the costs of programming and computer
services necessary to produce a record not otherwise readily produced, as
specified; ,

f) Delete the provision in current law that computer data that is a public
record shall be provided in a form determined by the agency.

..
1. Stated need for legislation

With the advent of the electronic age, more and more people want to be able
to access information in an electronic format. Apparently, there is not current
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authority under which a person seeking electronically available records could
obtain such records in that format. This means that if an agency makes a CD
or disk copies of the records, a member of the public could not obtain records

in that format—the public would have te buy copies made out of the printouts

from the records. The expense of copying these records in paper rormat,
especially when the records are voluminous, makes those public records
practically inaccessible to the public, according to the author and the

PI oponents.

The author also states that the current provision in the PRA that gives a public
agency the discretion to determine in which form the information requested
should be provided works so that the agency can effectively frustrate the
request by providing a copy of the requested record in a form different from
the request. which could sometimes render the information useless.

The sponsor of this bill, the California Newspaper Publishers Association
(CNPA) also contends that the 10-day period thata public agency has to
respond to a request for inspection or copying of public records is not
intended to delay access to records. Itis intended instead, when thereis a
legitimate dispute over whether the records requested are covered by an
exemption, to provide time for the agency to provide the information or
provide the written grounds for 2 denial. What many state agencies do, the
sponsor says, is to use the 10 days as a “grace period” for providing the
information, during which time many a requester (members of the public)
often gives up and never acquires the record. '

These two deficiendies in the Public Records Act are what this bill is intended
to ~ure.

2 Information in electronic form to be provided in same form

This bill would require a public agency that has information constituting a

public record in an electronic format to make that information available in an

electronic format upon request. Additionally, ,

a) the agency is required to provide information in any electronic format in
which it holds the information; and

b) the agency is required to provide a copy of an electronic record in the
format requested if it is the format that had been used by the agency to
create copies for its own use or for other agencies.

. Conditions on providing reco rds in electronic format

The bill would make conditional the requirement that a public agency comply

with a request for public records held in an electronic format. These conditions

are;
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a. An agency would not be required to reconstruct 2 record in an electronic

format if the agency no longer has the record available in an electronic
format.

This- provision was amended into SB 1065 (Bowen) when it was heard in
this Committee last vear, in response {0 concerns raised by the some state
agencies.

. An agency would not be permitted to make information available only in
an electronic format.

Even though this bill is intended to make records available to the public in
electronic format if kept by an agency in that form, an agency may not,
under this bill, frustrate the public’s access to information by then
converting the non-electronically formatted records into electronic format.
As prevalent as electronic data processing is now, there are still those who
may not have access to computer equipment {0 read computer disks or
CDs. Thus, if public information is requested in a form other than in an
electronic format, a public agency must provide such record in the non-
electronic format.

However, this bill would require the agency to provide information in
electronic format only if requested by a member of the public. If the record
is available in electronic format as well as in printed form, it is not clear -
whether the public agency has an obligation to tell the requester that the
information is available in electronic format.

SHOULD A PUBLIC AGENCY INFORM A REQUESTER THAT THE
INFORMATION REQUESTED IS AVAILABLE IN ELECTRONIC FORM?

. An agency would not be required to release an electronic record in
electronic form if its release would jeopardize or compromise the security
or integrity of the original record or of any proprietary software in which it
is maintained.

This limitation was added to the bill in order to alleviate concerns that
electronic records, though created with taxpaver money (see Comment 5),
may have been produced using software designed specifically for the
agency. This bill would give the agency the flexibility to refuse to release a
requested record in electronic format, if sach a release would mean that the
software would also have to be released. Even without the software
problem, though, an electronic record containing the data may be
deciphered and the software program reconstructed (see below).

The agency also may refuse to provide the information in electronic format
if the electronic record, when transmitted or provided to a requester, could
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be altered and then retransmitted, thus rendering the original record
vulnerable.

These two concerns were registered by opponents of SB 1065 last year.
Thus, AB 2799 includes a provision that gives the public agency the option
not to provide the information if disclosing it would jeopardize the
integrity or security of the system.

a) The Department of Motor Vehicles would not be required to provide
public access to its records where access is otherwise restricted by statute.

These records would be, among others, personal information on holders of
driver's licenses, and other information protected by federal and state
privacy statutes.

The Governor’s veto message of SB 1065 stated that many of the state’s
computer systems do not yet have the capacity to implement the provisions
of the bill, and that he is concerned that SB 1065 would not be able to
protect “the confidentiality of citizens whose personal information is
maintained by the state departments including the Employment
Development Department, the Department of Motor Vehicles, the
Department of Health Services, and the California Highway Patrol.”

Only the records of the DMV, where access to the-records is restricted by
statute, are exempr from this bill.

SHOULD THE OTHER AGENCIES ALSO BE EXEMPTED?

4. Costs of regroduction of records: what requester pays for
This bill would specify the copying costs that a requester would pay:

a) If the record duplicated is an electronic record in a format used by the
agency to make its own copies or copies for other agencies, the cost of
duplication would be the cost of producing a copy in an electronic format.

b) If the public agency would be required to produce a copy of an electronic
record and the record is one that is produced by the public agency at
otherwise regularly scheduled intervals, of if the request would require
data compilation, extraction, or programming to produce the record, the
cost of producing a copy of the record, including the cost to construct a
record, and the cost of programming and computer services necessary to
produce the record.

L LI. 1

1.1k, 1

84 sp.7

(800) 666-1917

LEGISLATIVE INTENT SERVICE



AB 2799 (Shelley) (@) .

Page 6

5. Target records to be duplicated

This bill would target voluminous documents as those public records to which
the public should have access in the electronic format, and those public
records such as the city budget, environmental impact reports, or minutes
from a Board of Supervisors’ meeting as documents that should be available
on disk or the Internet. Especially because these documents were created a
taxpayer expense in the first place, it is argued, a person seeking copies should
not be gouged by the public agency for the cost of a person standing in front
of a copy machine to duplicate the record when the record could quickly be
copied onto a disk or accessed on the Internet. Thus, the bill provides that the
cost of duplicating a record in electronic format would be the direct cost of
producing that record in electronic format, i.e., the cost of copying the CD or
copying records stored in a computer into disks.

Where the records do not lend themselves to electronic format, this bill would
not impose a duty on the public agency to convert the records into electronic
format (just as the agency would not be permitted to make records available
only in electronic format). For example, environmental impact reports, which
are voluminous, normally contain maps and other fold-out attachments. Unti!
these documents are actually produced by the public agency or their
contractors in electronic format, there would be no obligation for the agency to
provide the reports in disk or CD form.

However, if at some point in time these voluminous records do become
available in electronic form, it is possible that public agencies will just have to
create websites for posting all disclosable records accessible to the public.

. Public agency may not delay or obstruct access to public records

This bill would provide that “Nothing in this chapter shall be construed to
permit an agency to delay or obstruct the inspection or copying of public
records...” [Government Code Section 6253(d).}

Thus, any delay experienced by an agency in responding to a request could be
interpreted as a violation of the Public Records Act. Under existing law, the
court is required to award reasonable attorney’s fees and court costs to a
person who prevails in litigation filed under the PRA. But this award would
be available only if the requester can prove that the agency “obstructed” the
availability of the requested records for inspection or copying. Because of the
change this bill would make to the referenced provision, it may invite
litigation at every delay in production of records requested.

Proponents of this change, however, point to the fact that when this section
was last amended, the word “delay” was replaced with the word “obatruct.”
The return of the word “delay” to this section, they say, would remove any

(800) 666-1917
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Page 7

doubt that the prior substitution of “obstruci” for “delay” in subdivision (d) of
Cection 6253 was not intended to weaken the PRA’s mandate that agencies act
in good faith tc promptly disclose public records requested under the Act.

An example used by proponent, counsel to The Orange County Register, is the
requested records from the University of California, Irvine, for the Register’s
investigation and report on the abuses at tbe Unjversity’s fertility clinic (for
which the Register earned a Pulitzer Prize). The Register apparently utilized
the PRA to obtain public records that were citical to the reporting. Repeated
requests met with repeated months of delay, “even where the University
readilv conceded that the records are not exempt from disclosure.” Proponent
indicated, however, that the Register “is not so naive as to believe that this
amendment will solve the serious problem of administrative delay in
responding to CPRA requests..

7. “Unusual circumstance” would extend time to respond

Existing law provides for an extension of the public agency’s deadline for
responding to a request from 10 days to no more than 14 days more, if certain
#unusual dircumstances exist, such as the need to search for and collect data
from field facilities separate from the office processing the request or the need
for consultation with another agency that has a substantial interest in the

determination of the request.

This bill would add to these “unusual circumstances,” the need to compile
data, write programming language or a computer program, or to construct a
computer report to extract data. This provision recognizes that sometimes the
informaiion or data requested is not in a central Jocation nor easily accessible
to the agency itself, and thus would take time to produce or copy.

8. Denial of request must be in writing

Existing law requires an agency to justify the withholding of its record by
demonstrating that the record requested is exempt under the PRA, or that on
the facts of the particular case, the public interest served by not disclosing the
information outweighs the public interest served by disclosure of the record.
“The PRA provision does not require this justification or denial of the request
to be in writing.

This bill would expressly state that a response to a written request for
inspection or copying of public records that includes a determination that the

request is denied, in whole or in part, must be in writing.

(800) 666-1917
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Page 8

9. Withdrawn opposition

The following entities initially registered opposition to the bill for various
reasons, mos: of them related to the proprietary software and security
exemption from providing information in electronic format and to the earlier
version which did rot specify that electronic records or electronically
formatted information must be disclosable in the first place (or not exempt
fromn the PRA) to be available in electronic format:

The County of Los Angeles; the County of Los Angeles Sheriff’s Department;
Calitornia State Sheriff’'s Assodation; California State Association of Counties;
California Asscciation of Clerks and Election Officials.

The amendments last made to this bill shifted these entities’ position to
neutral. '

The one remaining opponent of the bill, the County of Orange, contends that
the county, like many others, already provide information to the public on
pubtic records and how to access them, 24 hours a day through the Internet.
“Without reasonable regulations,” the county argues, “County staff could be
required to spend considerable time copying and editing records, determining
if they are appropriate for public disclosure and responding with written
justifications if the requests are denied.”

Support: Orange Couxnity Register

Opposition: County of Orange

HISTORY
Source: California Newspaper Publishers” Association (CNPA)

Related Pending Legislation: SB 2027 (Sher) would alsc amend the Public
Records Act as it relates to a person’s right to litigate in the event of a denial of
the person’s request. The bill is now in the Assembly Judiciary Committee.

Prior Legislation: AB 1099 (Shelley) and 5B 1065 (Bowen), see background)
Prior Vote: Asm. G.O. (Ayes 12, Noes 2)

Asm. Appr. (Ayes 17, Noes 2)
Asm. Fir. (Ayes 70, Noes 4)
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z STATE BOARD OF EQUALIZATION ‘
Jay  STAFF LEGISLATIVE BILL ANALYSIS

Date Amended:  05/23/00 Biil No: AB 2799

Tax: Public Records Act Author; Shelley

Board Position: Related Bills: SB 2027 (Sher)
BILL SUMMARY:

This bill provides for the release of public records in an electronic format and requires a
public agency that withholds a public record to justify its withholding in writing.

>
ANALYSIS: %
Current Law: =
B

Under current taw the Public Records Act, or PRA (commencing with Section 6250 of
the Government Code), provides for public access to any record maintained by 2 state
and local agency, unless there is a statutory exemption that allows or requires the

agency to withhold the record.

A public record is defined as “any writing containing information relating to the conduct
of the public's business prepared. owned, used, or retained by any state or local agency
regardiess of physical form or characteristics.” The PRA provides that public records
be open to inspection at all times during the office hours of the state or local agency
and that every person has a right to inspect any public record, except as specifically
provided.

under curren: law, upon request, an exact copy of the record shall be provided unless
impracticable to do so, and computer data shall be provided in a form determined by

¢ LEGISLATIVE INTENT SERVICE

the agency.
Y
Pr w: ;_.:
¥
This bill would amend Sections 6253 and 6255 of. and add Section 6253.2 to, the fay

Government Code. Specifically, AB 2799 would:

« Delete the requirement that public records kept on computer be disclosed in a form
determined by the public agency. and instead require a public agency that keeps
public records in an electronic format to make that information available in that
slectronic format when requested by any person and according to the following

7&%@%«%&%%%&%. cosl. sovewme and policy
M.‘aama&mm%ﬂnm«tmw‘aww.
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assembly Bill 2799 (dey) (] Page 2

guidelines: 1) the agency must make the informatior available in any electronic
format in which it holds the information, 2) each agency must provide a copy of an
electronic record in the format requested if the requested format is one that has
been used by the agency to create copies for its own use or for provision to other
agencies, and 3) an agency shall not be required to reconstruct a report in an
electrunic format if the report is no longer in an electronic format.

« Require an agency that withhoids a public record to justify its withholding in writing.

« Specify that the requirements of the biil shall not be construed to permit an agency
to make information available only in an electronic format nor to permit public
access to records held by the Department of Motor Vehicies that are otherwise

_ restricted under the PRA.
+ Specify that, in addition to existing provisions prohibiting a public agency from
obstructing the inspection or copying of public records, na agency may delay the ~ -

inspection or copying of public records. . 7
P 9 W I} EM wo
{

. . . f
This bill would become operative on January 1, 2001. b o Aars
{ !

Background:

In July 1998, the Califomia Joint Legislative Task Force on Govemment Oversight
issued a report entitted “The Failure of the California Public Records Act,” and stated
that much of the information forming the basis for state and local government decisions

is not easily accessible to the public.

(800) 666-1917

COMMENTS:

1. Sponsor and purpose of the bill. This bill is sponsored by the California
Newspaper Publishers Association in an effort to ensure more useful access to

public records.

2. Portions of this bill codify existing Board practices. The Board already provides
denials of public records requests in writing.

3. Reiated legislation: This bill is similar to S8 2027 (Sher), which would establish a
new appeals procedure for an agency’s denial of a written request or an agency's e
failure to respond to a written request for a public record. 8283

*
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Assembly 2il 2799 (3ffey) o Page 3

COST ESTIMATE: -

It is not anticipated that the provisions of this bill would result in additional administrative
costs. Provisions of the Public Records Act allow the Board to recover the direct costs
of providing the records in an electronic format.

REVENUE ESTIMATE:

This bill would not impact state revenues.

AV
b® /ﬂf,)%

%yﬂs prepared by: **“Laurie D. Watspg el 5‘2)4-1 880 05/18/00
Contact: Margeret S. W 322-2378
ot , » "1l g:\egisiat\senbiN2790- iw

s otff analysis (s prowided 15 adsbuiss sarioess akeminiotrativs. onit, sevanes and polisy
aiess: & (o wot 1o Ko cometraed to saflest w suggest the Boand s formnal pooition.
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ASSEMBLY THIRD READING
AB 2789 (Shelley)
As Amend=d May 23, 2000

Maicrity wvote

GOVEANMENTAL ORGS

|Aycs . iWesseon, Gran Tund, Battin, tAves: 'Migden, Campbell Alquist, |
! IB8riggs, Cavdenas i tarcney, aAshpurn, Cedillo, !
! {Lemper:t, Longville. i jCorbert, Davis, Kuehl, | E
! jMachado. Meldonado, ! Maldcnade. Papan, Romero, | »\—.—‘
iStrickland. Wiggins, i isheiley, Thomson, Wesson, i o
| IWright | iWigging, zZetcel i g
i | L | 3
§ ————— e ———— = P e il et m————— B e “"‘""""’""l
|Nays: |Brewer, Floyd {Nays: | Ackerman, Brewer |
b ! i i |

SUMMARY @ Provides tor the release of public recoras in an
slectronic format and requires & public agency that withholds a
public record LO justify its withholding In writing. Specifically.

) Deletes the requirement that public records kept on computer he
dignlosed in a form delarmined by the public agoncy. Reguires a
public agency tht Reeps public records in an elactronic format Lo

‘i"’ LEGISLATIVE iINTENT SERVICE

make rhat :nformation availlanie in that sloccronic tormat when "‘s“
requested by any person and according o the tollowing guidel ines: *::,
.I
f ]
AL The agency MuUst make Lhe informacion available in any
elacLronic tormaz in whieh 1L hoelds the informat Lon;
b} iach agency must provide a copy of an electronic record in

rhe format requested i* rhe roguescted formatl ig one that has
meen used by the agency Lo creata copies for itg own use or for

provision to otier agencies; and,

—_—M
1191 sp-14
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6/8,2000
71 An agency may non e vequired o reconstrTuct a report in an
w25 the records
2)Requires an agsency that denies a reguest for ingpection or copies
0f publie records o ieugzify lug withholding ir writing when che
AB_2799 -
-
Page 2 o>
z .
requess f[or pubklic rocords was in writing. ﬁg'T
5
3)Specifies that this vequirements ot this bill shall noz be %"
copstrued: A) to permit an agency ro make infermation available L
only in an elecrtronic format; ner, h! Lo germit ACCessS to records u;ﬁ
(':1;«:'._;
. . . . >
held by the Department 5f Maror Wehicles that ars OLNOIWisSS o
restricted under the Public Records Act (PRA) = f%% i
=
- - . > - . - . - v . I Z ’
4)specifies rthat, 1n addition Lo existing provisions prohibiting a Eﬂ
public agency from ohstruciing the inspection or copying of public & -
? records. no agendy may dalay rhe inapecticn or conving of public =
L. records. . Eﬁr
i v
@
s
Fa
e
e @ g%
EXISTING LAW : iy
- e T T “'.
) o
» &
1iDetines "public record” L& include any writing containing hd
{nformation relating to the conduyct of the public's business g
prepared, owned, used, or revained hy any state or local agency . o

regardless of physical form or characteristics. o
.~i

2} Requires publi¢ records < te open ta ipspection at all timen
during the office hours of a state or lecal agency and affords
svery person the right t£o inspect any public record, axcept as

specificalily provided,

B S SR
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J)Requires state and locai agencies to make AN XaAst Ccopy of a
public record Avallable to any perscn upon payment of fees

covering direct cousts of uplicacion.

4)Requires that compuler dara pe provided in a form derermined by

the agency.

ISCAL =FFECT : Acrording to the Assembly Appropriations Commitctee

]

analysis:

11Assuming that agencies genarally raspond in wrizing when denying a
public records request, there should be negligible fiscal impact.

2y Potential costs to various agercies that currently make and sell
ccpies of public records documents for workload in redacting
nondisclosabie electronic records from disclosable electronic
records.

AR 2799
Page 3

COMMENTS : PRA permits a state oI local agency to provide computer

records in any format determined by the agency. This pill would
require public agencies to provide computer raecords in any format
that it currentily uses. Thig bill would also prohibit an agency
from delaying access to the inspection or copying of public records.

This bill is an attempt to provide reasonable gquidelines for public
access to electronically held records and the author believes that
this bill will gubstantially increase the avatlability of public
records and reduce the cost and inconvaenlence associated with large

volumes of paper records.

dome ramain concerned with this bill's requirament that public
records be raleased in any electronic format that the agency uses Lo

11

pep

1

t—(
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rage 4

int ouc that state and local agencies
ch may include disclosable as well as
ords. Those concerned claim that
dismiogable elactrenic recovds from nondisclosable
records could be a Costly arnd time-consuming DProcess that

v
L

o
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rror and may result in the uhintentional
‘e recards. Additienally, some note that

ain a provision authorizing agencies te

s cgat of preparing the eleccronic reccrd ter

is more vulnerable to e
relaagse of nondisciosab
this bill does ror cont
chnargae fees coverinyg th
public celease when such praparation 1S naceusary. It is unclear
now agencies currently account for public records That are required

ro be redacted but that are sisciased in a paper f{ormat.

The provisions of this biil regarding electrornic recovds are
identical to those conrained in

SB 1065 {(Bowen) of 199% that was vetced by tho Governor. The
covernor indicated at the rime that the srate's informacion
rechnology resources snouid be directed tovards maxing Iure chac ics

compulter systems were year 2000 compliant.

Analysis Prepared by : Richard Rioes / G. Q. /
0004727 L

{916) 319-2531 FN:
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AB 2799 {Sheliey)

Assembiy Republican Bill Analysis

Governmental Organization Committee

AB 2799 (SHELLEY)
PuaL's RECORDS: DISCLOSURE.

Version: 52300 Last Amended

Vote: Muoeny

support
agencies.

Should state and locul! agencies be required to
facilitzie public access o records?

i MMandates that public agencies make reconds in
any eleeironic format in which they store the
records.

Re=guires public agenuvies O justify withholding
o requested record in writing by demonsTaUng
that the public interesc orotectad by non-
diszlosure clearty outweighs the interest n
disclosure.

Prohidits agency delay in disclosing records.
Rezguires ag=ncics denying & wrintten request for
cecords, in whole or in part. o respond 0 the
P uesl in writing,.

1}

ko

Califorria Newspaper Publishers Association
( Smonsor), California First amendment Coalition,

Cal;fornia Municipal Utilities Association,
Calitornia State Sierifls' Association, Califomia
Assoiation of Clerks and Election Officials, Los
Angeles County Board of Supervisors, Sin
Bernurdine County Sheritf

FeN

Vice-Chalr: Brett CGranlund
Tax or Fee Increase: No

Encourages public 1ccess 1o compuzerized records of stats and locai

L \rients o Supportof the Bill ]

Permiuing the broadest access 10 public records is
consistent with the principies of our form of
government and current state law. We should do
what we canr to assure such aceess, It is how the
citizens know what the government is doing.

rewmonts n Qipposibion 1o the Il

This bill would increase the costs of state and local
agencias by making more records available. This is
just another state mandate on local governments.

Vil Liieer

As approved by the Asserably Appropriations
Committee (5/17/00):

MINOR LOCAL AND STATE COSTS ~
Unknown. probably mingr costs to state and local
public agencies for releass of resords, potentially -
statc-rcimbyrsatllc.

Fiscal Comment

The costs are assoeiatsd with public entities that we
required 1o release public records in any slegtroniv
form in which it cusesnuy exists. Public entities
may keep lurpe wmounts f information in a
Jatabase, some of which may not be for publiv
consumption. Public entnes may then have to
purge the database and eliminate nondiscioseatsie

—_— -

i Assembly Repubiican Gavarnmontal Organization
| votes (12-2) S/8/Q0
! Aves Graninnd. Bartin, Briggs. Maldonado, Soickland
| Noes Brewer
Abs /4 NV Margett
Aassesrmbly Republican Approprigtions Votes (17-2)
§ $117/00
i Ayes Carmpbell, Ashburn, Maldenada, Zemel
“oee: Acherman. Brower
Abyg. / NV, Runae!

Assembly Republican
Axes. None

! Nges: Nohe

A,/ NV, None

Votes (0-2) 1/1/00

Assembly Reapublican Votes (2-0) 1/1/00
Aves: None
Nows. None

Abs [NV MNene

rezords, which could be a costly endeavor.

. Under current law, the Califomia Public
Records Act requires that public records be
made available for inspection and copying by
the public, unless some spevitic and explicit
exception would deny access. Copiws are to be
made availablc ar u nominal charge. Computer

| records may be accesscd through the sysiem

that the agency permiis,

This bill would require agenciss. both s1ate and

local, to make records available in any format

that the agency uses itsalf or uses to make
records available ta any other agency. 1T waoulkd

also require state and local agencies o

determine that any new elecronic data Aystem

_PJ

_

)

(800) 666-1917
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Assembly Republican Blil Analysis

P @2 0x

AB 2799 (Shelley)

is?

ar sofrware would not impede or inpair public
access hefors acquiring or developing it
Making records more acecssible and IGYUInng
mgoncies 10 take into account the affect on
accessibility will promote public Knowledge
aboul governmental action. That isa
supportable goal. Because citizens have to
know whal gov zmment is doing and
government now docs 5o rmuch, steps need 10 be
taken to make informanon accessible in easily
used ways,

Policy Consultant: Mike Petersen 5/24/00
Fiscal Consultant: Paul J. Deiro 5/22/00 -

$

The San Bernardino County Sheriff iz
concsarned that requiring law enforcerment
ageneiss 1o provide records electronically
prevents themn from redacting (removing) the
sensilive parts of records that other Jaws may
obligare them not to releasc. He cites victims of
sex crimes, child abuse and domestic violence
as examples.

The other opponents claim that the costs of
redacting exceed the amounts that legally they
may charge for copies.
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KEVIN SHELLEY
Miajnrity Leader

SENATE COMMITTEE ON JUDICIARY
Adam Schiff, Chairman

BACKGROUND INFORMATION
Measure; AB 2799 |
‘Author: Assembly Member Shelley
1. Origin of the Bill:
a) Who is the source ot the bill?
California Newspaper Publisher Assaciation
b)  Has a similar bill been introduced?

AB 1099 (Shelley) — 1999 — amended for another purpose
$B 1065 {(Bowen) — 1999 ~ vetoed

¢) Interim Committee Report?

No

2

Problem or deficiency this bill seeks to remedy:

In California, all government agencies are subject to the California Public
Records Act (CPRA). The CPRA is the instrument that provides the public
in California with the_right to access records held by the state and all of its
subdivisions. It govemns the public’s right to access information from state
and local agencies, including cities and counties, school districts, municipal

wAC RAMENTO OFMCE + STATH CAPTIUL PO, BOX MRS, SACRAMENTO, CA #4249-0017 » PHONK: (916) MB.2012 « FAX: (918) 92112
(ASTRICT OFNCE « 48 GOLDFM GATE AVENUE, SUTTE 14000 5AN BRANCISUO, UA 94162 PHONE: (4191 8572012 ¢ FAX: (413} S5 1108

FMA L Kevin Shelley@som.ca.guv

- O
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corporations, and any other boards or commissions that are part of a covered
political entity (Gov. Code Section 6232).

Records subject to public access under the CPRA "include any writing
containing information relating to the conduct of the public’s business
prepared, owned, used or retainad by any state or local agency regardless of
the physical form or characteristic.” Records held electronically have
become the focus of great debate. Under current law, when a person makes
a request for data contained in comnputer format, the agency has the
discretion to determine in which form the information should be provided.
An agency can effectively frustrate a public record's request by providing
the requested records in a form different from the public’s request.

[t is very important that an agency disclose public information in a ~
timely fashion. If there is a legitimate dispute over whether or not a =
- . . . [<e}
record is covered by an exemption, the agency is entitled to take up to @
10 working days to either provide the information or provide the 5
written grounds for its denial. The 10-day period in not intended to =3
delay access to records; however, many state agencies believe the 10- '
day grace period can be used for any record. By delaying the process, o
the public often gives up and never acquires the record, z
o1 . %’l
3.  See attached ’uz‘ij
5-3!
4,  See attached e
| 2
, B
5. The author has been working with the opposition closely to address ;5)3"1_
their concerns. Amendments may be introduced to address the issue g '
of the cost and feasibility of redacting public information, 1f -
necessary, the amendments will be submitted to commiittee no later ™
June 19,2000 Rt
E 1™
-.':.'
oy

h. Tom Newton, California Newspaper Publishers Association
Terry Francke. |* Amendment Coalition

Staff Contact: Ryan Spencer, 319-2340

i R L . , ,
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3{11l;:
AuthEor:
Topic:

. . rFages 1

Uncfficial Baliot

AB 27969 1999-2000
Shelley
rublie records: disclosure.

065725700 A3M., FLOOR
403 2799 SHELLEY THIRD READING

AYES 70 NOES 4 (PASS

0571700 ASM. ADPR,
Do pass as amended.

AVES 17 NOES I (PASS)

05/08/00 ASM. G.O.
Do pass and be re-referred to the Committee on Appropriations.

AYES 12 NOES 2 (PASS)

04/24/00 ASM. G.O. )
Set second hearing. Failed pasgsage.,, Reconsideration granted.
4
-
,,‘J

-

AYES 13 NOBS 0 ({PASS)

04/24/00 ASM. G.O.
Do pass ag amended and be re-referred to the Committee on

Appropriations.

AYES 6 NOES 3 (Fail)

(300) 666-1917
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13 2799
page 1
oace of Hearing: April 24, 2000
ASSEMBLY COMMITTZE ON GOVERNMMENTAL ORGANIZATION
Herlh wesson. Chair
AB 27993 (Shellew) - As introduced: February 28, 2060
_ ____SUBJECT : Fublic rercords
SUMMARY - provides for the release of pubiic records in an

108 the release of records that are

eilectronic format andé auvhor:
rds Act {the DPRAY in specified

exempt from the Publiz Reco
cireumstances. Specifically, this bil

1) Deletes the requirement that public records kept o computer
be disclosed in a form determined hy the pubhlie agancy.
Reguires & publie agency that keeps public records in an
electronic forma> to meake that information available irn thart
electronic forman when reguested by any person and acccrding
to the following guidelines:

aj The agency must make the informartion available in any
eiectronic formar in which it holds rthe information,
5) Each agency must provide a copy of an @lactrania

record in tne format requested 1f the requested formab is
one that has been used by the agency Lo Ccreaile copies for
its own use or tor provision teé other agencies,

) An agency may nat be reguired te recongtruct a report
in an electronic format if the agency no longer has the
racords available in an electronic format.

11 Aupthorizes an agency, or the supericr gourt in o an action
brought under the PRA. to disclose or crder to be disclosed
ny record exempted from the PRA if, on rhe facts of the
parricular case, ithe public inrerest served iw discloging
the record cleaciy cutweighs the public interest served by
nar diacleosing the recorc.

1) Regulres an agentcy that withholds a public record to justify
its wirzhholding in writing.

1) Specifies that the requirements of the biil ahall not be

® ® paan 1
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6/8/2000

2}Requires public records to be open to inspecilon at all times

I -I Page 2

construed "o permiT AR agency e make it
~mat nor shalill they be construed to

14 by the Department of Motor

rescricred under the PRAL

srmacion available

enly in ap electronic T
peymil acoass Lo records he
o

Venilrles nhat arc ottt

AR 2799
Page 2

1) Specifies thav, in addiction to existing provisions
prohibiting a public agency trom obstruccing the inspection
or copying of public records, no agency may delay the
inspectioﬁ or copying of public recards.

(800) 666-1917

1)pefines "public record" o include any writing containing
information relating to the conduct of the public's business
prepared. owned. used, or retained by any state or local
agency regardless of physical form or characteri=ztics.

during the office hours of a state or iocal agency and affords
svery person the right to inspect any public record, except as
specifically provided. :

J)Requires a public agency to justify withholding a public
record by demopstrating that the record in question is exempt
under express provisions of the PRA or that on the facts of a
particular cage the public intervest served by not making the
record public clearly cutweighs the public interest served by
disclosing the record, a

3at

%4/ | EGISLATIVE INTENT SERVICE

4)Requires o court, when it finds thet a public official’s
decision not to discliose a sublie record is urdugtitied, to
order the public official Lo make the record public. .

FISCAL EFFECT : Unknowt .
COMMENTS :
1. Nead for the bill . The PRA permits a state or loeal

201 sp.24
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ajJency ta nrovide computer recurds

¥ i
my the agengy. Tnis bill would require an agesncy to pro

compucer ragords in any forman chay it cuzrently uses.
according to the sponsor, the Catifornia Newspaper Publishers
Association, rhis bill is incended

to ensure quicker, more
useful access o publlis recorvds. The sponsoer also notes that
the Bili seeks to provide reasonable guidelines for public
access vo elecrronically held records. The sponsor claims
+hat this bill will balance the abilicy ¢f private cicizens
to access public records with the discrenion of public
agencies to deny such records requests.

aAB 2799
Page 3

2. Revarse balancing test . The PRA generally establishes
broad guidelines about the types of documents that may net be
subject to public disclosure and affords state agencies
discretion to apply A bhalancing test when determining whether
or rot to release a record. 1In applying the test, the agency
must determine that the "public intevest served by not making
rhe record public cleariy outweighsg the public interest
served py dicclosing the record.” 'This bili attempts to apply
a reverse balencing test by giving courts and state agencies
the authority to discloge any public record if the agency or
superiar court determines chas, depending on the facts of a
particular case, the public interest served by disclosing the
record clearly outweighs the public interest served by not
disclosing the record. The reverse balancing test disclosure
would apply even when a court findg that the record is
aexempted from disclosure under the PRA.

3, .. Oppositliorn . Opponents argue that the bill subjecte
confident ial records to & “vague*® balancing test. Opponents
claim that the lest undermines key provisions of the PRA
which protect proprietary information such as applications
for the issuance of securities oxr of financial jnstitutions,
including banks, savings and loan asgocistions, induatrial
loan companies. credit unions. and insurance companies.
Opponents also contend that the bill weuld permit a court or
othar agency. deasplte an exemption in the PRA, to order

(800) 666-1917 -
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-3 Opponents ave concevned that this provis:on would
‘ .

ormatiecn such
it

dicciosure of a recerd it found Co pass < he reverse balancing
- ™
c }

ane of specificallv exempred in
as preliminary drafzs or notes, geoiogical and ut
syscems data, °or complaint or invesrigqarion nf records of
1 law enforcement agencies.

3. Policy consideration . The commitLee may wish to consider
whether the courts should have the discretion, even when they
find that a record is generally exempt {(yYom disclosure under

rhe PRA., o require disclosure of that recovd if it meets the

ceverse palancing zest. Tha commitlee may also wish to

2

ronsidor whather “he reverse palancing teost glvas CoOuNXLS and
agencies too much Aigcretionary authority to reiease records
rhar are specifically prehibited Irom release under the PRA

2 -

or any other provision ef law.

REGTSTERED

SUPPORT / OPPCSITION:

Califoarnia

AR 2799
Page 4

Newspaper Publishers Association

FPirst Amendment Coalition

Opposition

Associarion of California lnsurance Companies

California
Califocnis
California
califoruia
California
cailifornia

Association of Sanitation Agencies
Chamber:r of Commerce

Manufasrcurers & Technology Association
Municipal Utilities Association

Scate Agsociation of Counties

State Sheriffs Association

Civil Justice Associstion of California
Office of the Scate Attorney Genaral
Psersonal insurance Federation of California
dan Barnardino County Sherilf's Department

wine Institute

: : LLL
p v}

Page 4
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AB 2599
Page 1
Date of Hearing: May 8, 2000
ASSEMBLY COMMITTEE ON GUVERNMERTAL ORGANIZATION
Herb wesson, Chailr
Al 7799 (Skelley; - As amended: Aprii 17, 2000
L 8UBJSECT: pubblic records
SUMMARY : Drovides tor the release of public records in an

electronic format and requires a public agenay that withholds a
punlic record to justify its wirzhholding in writing.

1} Deietes the requirement that public records kepi on computer
he disclosed in a form determined by the public agency.
Requires a publiic agency that keeps public records in an
electronic format 5O make that informacion available in that
eleccronic farma:r wheon requested by any person and according

(800) 666-1917

to the foliowing guidelines:

)
al The agency must make the information available in any
electronic formet in which it helids the information.
B Fach agency must provide a copy of an electronic

record in the format requested it the requestaed format is
ane that has pesn used by the agency to create copies for
ies own use or for provision to other agencies.

<) An agency may not be required to reconstruct a report
in an electronic tormar 1f the agency no tonger has the
records availaeble in an electronic format.

4/ LEGISLATIVE INTENT SERVICE

[

1} Requires an agency that withholds a public record to justifty
its withholding in writing.

2
LY
LY ]

] ]

M

2} Specifies that bhe reguirements of the bill shall not be
eonstrued to permit an agency o make information available
onliy in an electronic format nor shall they be construed to
permic access to records held by the Department of Motor
Vehicles that are otherwise restricted under the PRA.

3) Specirfies thac. in addition o existing proviaions
prohibiting a public agency from pbstructing the inspection
or copying of publlic racords, no agency may delay the

h ik i S )
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EXISTING LAW

AB 2799
Page 2

1)pefines “public record” teo include any writing containing
information reiating to the conduct of the public‘s business
prepared, owned, used, or retained by any state or local
agency regardless of physical form or characteristics,

2)Requires public¢ records to be copen to inspection at all times
during the office hours of a state or local agency and affords
every person the right &o inspect any public record, except as
specifically provided.

3)Requires state and local agencies to make an exact copy of a
public record available to any persun upen payment of fees
covering direcr costs of duplication, or & statutory fee, if
applicable.

4)Requires that computer data be provided in a torm determined
by the agency.

FISCAL EFFECT : Unknows.
COMMENTS :

1. _Need for the bill . The PRA permits a state or local
agency to provide compuler records in any format determined
by the agency. 'This bil: would regquire an agency Lo provide
computer recorxds in any format that it currently uses.
According tc the spensor. the california Newspaper Publishers
Associatien, this bill is intended to ensure quicker, more
useful access to public records. The gponsor also notes chat
the bill seaks zo provide reasonable guidelines for public
accasg o electronically held records.

2, Substantive amendments . This bill was haard by chis
commirtee on April 24. 2000 and failed passaga. Sinccvbhe

(800) 666-1917

4 LEGISLATIVE INTENT SERVICE
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. . Page 3

Apx

1 24 hearing., the author has substantially amended the
pi 2

b b

i
1 ro rewove a eontreversial provision which would have
aunthorized courts and state agencies to reizase records
exempted from the PRA if the court oOr agency determined that
che “public interest served by gisclosing the record clearly
outweighs the public interest served by not disclosing the
record.” This provision is referred to as the "reverse
balancing test- and was the primary issue of discussion
during the bili's heazring.

3. PRemaining cpposition. Alchcugh some opponents have

AB 2739
Page 3

removed their opposition in response to the most recent
amendments. some remain concerned with the bill's requirement
that public records be released in any electronic format that
the agency uses to hold public records. Opponencs point out
that state and local agencies retain massive databases which
may include nondisclosable public records. - They c¢laim that
redaceing the nandisclosable information from the electronic
records could be a costly and ¢ime-consuming process that is
more vilnerable to error, which may result in the
unintentional release of nondisclosable information.
Opponents note thar the bill does not conrain a provision
authorizing agencies to charge fees covering the cost of
preparing the electronic record for public release. It is
unclear how local agencies currently account for publie
records that are required te bhe redacted but that are
disclosed in a paper format.

4. Similar legigiation ., AB 1099 {Shelley) of Chis

legislative session would have required state and local
agencies to provide coples of public records in any form
requested, including in a computer format, as long as the
torm was already used by the agency in the conduct of its
buginess. AS 1099 passed this committee by a 15-0 vote but
was later amendsd-to contain a subject matter different from
that which chis committee congidered,

{(800) 666-1917

o _§
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Califorria Newspaper Publishers Association
Firgr Amendment Coalirion

Oppositicn

california Association of Sanitation Agencies
Californis Municipal Utilities Association
Ccalifornia State Sheriffs Association

Office of the State Attorney General

San Bernardino County Sheriff's Department

{800) 666-1917

- . . AB 2799
= - rage 4
Analysis Preparcd Dy : Richard Rins 7 CG. O. /7 (9186) 319-25831
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AB 2733
fage 1
Date of Heoaring: May 17, 20600
AGZEMBLY COMMITTIE ON APEROPRIATIONS
Carole Migden, ChairwWoman
. AB 2799 (Shelley) - As Amended: April 27, 2000
Folicy Committee: Covernmental
Crganization Vote: 12-2
P
vrgency: Ne . S-ate Mangated Local Progvam: >
Yes Reimbursaila: No E
©
©
SUMMARY o
auMNant =4
o0

T=is biil. as wproposed to be amendad:

1yRequires that a public agency’s justificatien for denying the
release of a public record be made in writing if the request
for that record was submitred in writing." -

2'Requires public agencies to make public records avaiiable,
when requesced, in the elactronic format in which they hold

che information.

jiSpecifies that the direct COsLs of duplication, for which
agencles may charge requesters pursuant to current iaw,
include the costs associated with duplicating 2lectronic

i/ LEGISLATIVE INTENT SERVICE

records.
=
FISCAL EFFECT 3
LAY —o Sal,
uE
,;,.

1} Assuming that agencies generally respond in writing when
denying a public records request. rhere should be negligible
Fisgcal Lmpact.

J)potential revenus loss Lo variaus agencies that currently make
and sell copies of public records documents. probably offget
by workicad savings from providing elecrronic rather than
paper coples of publii¢ recordas.

- - e =209 sp.32
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. . Page 2

COMMENTS

3

che sponsay, The California KNewspapey
snis bill s inrended tO ensure

AB 2799
page 2

vimlic recurds.  The sponsor also notes chat

it
o}
e

S
rovide reasonanie guidelines tfor pubklic
¢ally held records.

2)Prioy Legislacicn . The provisions of this bill regarding
elecrronic records are identical to those contained in 88 1065
(Bowen) from last year. That bil}) was vetoed by the governor,
who indicated at :the time that the stare's informarion
rechnology rescurces should be diresced towards makxing sure
that 15§ COmMputer sSystems ware year 2000 compliant.

3)Amendment . Staff rocommends che following amendments, which
e . Py .
generaily would conform with current practize ang are
reflected in this analysis.

on page 5, line 9. after *5255, insert “(a)".

on page 5, line 10, delete "in writing.”

orn page %, afte: line 15, ingerc: “(b) A response to &
written request lor inspectien or copies ot public records
:hat includes a determination that the request is denied, in

whole or in part. shall be in writing.”

rhuck Bicol s APPR. / {8161319-2081

Analy

"
"

[\

10 sp-33
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% M2799 Our mambers wish to thark you for agreeing to a N
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T '.‘l' 154455120

CALIFORNIA ASSOCIATION OF
CLERKS AND ELECTION Omcmm

'(” Honorabile Kevin Sheliay
Gillifornia State Assembly

8 Capitc!, Room 315C
%ﬂmen‘c CA Q5844

Dnr Assembly Member Sheliey.
m&uaw BILL 2799 {SHELLEY} PUBLIC RECORDS:
AS PROPOSED AMENDED
NEUTRAL

on the amendments agreed to this week, the Califo _:' ;
oﬁ*C!erks and Election Officials removes its opposﬁion '

(800 866-1917 - - -

b ‘address their concems. , §
. Lo
: ‘ma biil, as proposed amended, now addresses the costu i B
‘piblic agencies in providing copies of electronic -rattyd =1
“cdreumstances now described in the bill. We appreciata yous: ,‘ b o
“-awdl that of the bili's sponsor, o work with Us to resolve the: m -4
dpﬂng the discussion of AB 2798. by
Very truly yours, %
Lt
M Y
e

Viclet Varona-Lukens, Cg- %,

Clerks of the Board of So ‘23:

K

Legislative Committee”

ol Pepui - Ofics of tha People

LH: 211 SP - 34
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Colifornin State Associntion of Counties

May 3. 2000

The Honorable Kevin Shelley
Member of the Assembly

Room 3160, State Capitol Building
Sacramento, CA 95814

RE: AB 2799 (Shelley) - REMOVAL OF OPPOSITION {(As amended April 27, 2600)
Sat for hearing May 8, Asssmbly Goyermmontal Organization Corpmiltes

Dear Assembly Meraber Shelley:

The California State Association of Counties (CSAC) has removed its opposition to
AB 2799, your measure relating to public records, following am=ndments on April 27, 2000.

The removal of the “‘reverse balancing” provision under Government ode scction 6255(b)
addresses the majority of county concems on this measure. We look forward to working with
vou aad your staff 10 continue discussions on other provisions in AB 2799

Thank you for your continued willingness to work with us, Please feel free to contact me at
016/327-7500, ext. 513, or Elizabeth Howard at 91 6-327-7500; ext. 537 at any time.

Sincerely,
OZ s QL)
u'm_; __/Q)'v,-. i |

Rubin R. Lopez
Legislative Representative

cc: The Honorable Herb Wesson, Chair, Assembly Governmental Organization Committee
Members and Consultants, Assembly Govemmental Organization Committee

a3

(800) 666-1917
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California State Sheriffs’

PYeguniTdeen Fopetded Raotns Taoe

June 22, 2000

The Honorable Adam Schiff. Chawr

Narnf . -
Seoweo Horpara Comit Sepgte Judiciary Committee

Tresrurer
A\ aren Rugt

2205 Capitol Building

m&l{:(mm ("Nt Smmto, CA 95814

NerEecEwoi- 4rm s
Bruo M
Shernf]

Mok (‘cunty

Imavediniy fani Fres
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Directors
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Ao U owrts
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Nt Abnen (v s

Kom Sarrell
Fay Pressdent
Sharyf

Larvn  guniy

13101 moleade
Nheiff

Sam [ego iy
Lty Pannnd
Lhr

S germardino Cosewy o
(M

ben Pop

Fay Presuier
Sheny

Nageeiis (v
Do st
Sherff
Mhreged Cimiy

Jerrs Shadvies
Sheiff
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Sabject: AB 2799 (Shelicy) - Remove oppositioa

“Pear Chair Schiff:

On behalf of the California State Sheriffs Association (CSSA). | am pleased to inform you that we
have removed our opposition to the measurc. We are now neutral on the bill.

Thank you for your considezation of our position.

Cordially,
s ,-/',‘__ -f
A ey A g—
ﬁ ick Warner

Legislative Advocate

The Honorable Kevin Shelley. Member of the Assembly

1440 Halvard Drive, Suite 6 % West Sacramento, California 95691.5001
PO Rox 980790 * West Secramento, California 95794-0790
Telephone 916/375.8000 % Fax 916/375-8017
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SB 1063 Senate Bill - V:lo. .

Empisyme ppment. Department,

the Doparstment © Health Sarvices,

£
-

I helieve the State's information technology resources should be
Airecred towards maXing sure Chal 1ts oompuler syslems 2LC year 20600
compliant. The author was gawilling to add language which woneid
enzure the completicon of this rask h=lcre the implamentation of the
provisions of this bill.
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z STATE BOARD OF EQUALIZATION

/gy STAFF LEGISLATIVE BILL ANALYBIS DRAFT
Date Amended:  07/06/00 Bill No: AB 2799

Tax: Public Records Act Author: Shelley

Beard Position: Reiated Bills: 8B 2027 (Sher)
BiLL SUMMARY:

This bill provides for the retease of public records in an electronic format and requires a
public agency that withholds a public record to justify its withholding in writing.

ANALYSIS:

Cyrment Law:

Under currant law the Public Records Act, or PRA (commencing with Section 8250 of
the Govarnment Code), pravides for public access to any record maintained by a state
and local agency, unless there is a statutory exempfion that allows or requires the
agency to withhold the record.

A public record is defined as "any writing containing information relating to the conduct
of tha public's business prepared, owned, used, or retained by any state or local agency
regardicss of physical form or characteristics.” The PRA provides that public records
be open to mspection at all times during the office hours of the state or local agency
and that evary person has a nght to inspect any public record, except as specifically
provided.

Under current law, upon reguest, an exact copy of the record shall be provided unless
impracticable to do so, and computer data shall be provided in a form determined by

the agency.

Pro L
This bill would amend Sections 8253 and 6255 of, and add Section 6253.9 to, the
Govemment Code. Specifically, AB 2799 would:

« Delets the raquirsment that public records kept on computer be disclosad in a form
detarmined by the public agency. and instead require & public sgency that keaps
public records in an electronic format to make that information available in that
electronic format when requeated by any parson and according to tha following

7&Mwawa¢mumm. cosl. Aowenns and polisy
m-auuahmo—wbwum&w'owm
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Asgsembly Bill 2799 (Shellay) Page 2

DRAFT

guidefines: 1) the agency must make the infarmation available in any electronic
format in which it holds the information, 2) each agency must provida @ 5opy of an
electronic record in the format requested if the requested format is one that has
been used by the agency to create copies for its own use or for provision to other
agencies, 3) an agency shall not be required to reconstruct a report in an electronic
format i the report is no longer in an electronic format. 4) i the request is for
information in other than electronic format, and the information aiso ia in elactronic
format. ‘- agency may inform the requester that the information is available in
electranic format, and §) the duplication costs shall be limited to the direct cost of
producing a copy of the record in an eleglronic format, as specified.

v Reguire an agency that withholds a public record in response 1o a written request to
justify its withholding in writing.

» Allow additional time for an agency to provide records under unusual circumatances,
including the need to compile data, to write programming language or a computer
program, or to construct a computer report {0 extract data.

« Specify that the reouirements of the bill shall not be construad fo permit an agency
to make information available only in an elecironic format nor to permit public
access to records held by any agency that are otherwise restricted vnder the PRA.

» Specify that, in addition to existing provisions prohibiting a publlc agency from
obstructing the inspection or copying of public records, no agency may delay the
ingpection or copying of public records.

This bill would become operative on January 1, 2001.

Backaround:

In July 1998, the California Joint Legisiative Task Force on Govemment Oversight
issued a report entited “The Failure cf the Califomia Public Records Act,” and stated
that much of the information forming the basis for state and locat government decisions
is not eaaily accessible to the public.

-

@

COMMENTS:

1. Sponsor and purpoea of the bill. This bili is sponsorad by the California
Newspaper Publishers Association in an effort to ensure more useful access to

pubtic records.
2. Amendments to this bill since our analysis of the May 23, 2000 version are
minor. _ '

1. Portions of this bill codify existing Board gractices. The Bosrd slresdy provides
denisis of public records raguests in writing. .

Vhis stnfy analpsis is provided ta adsbesss varvions adnvinistvaiive. sssl. sowumns amd policy

lans; & i nat to Ko conotvmed 0o soflort »n sngpest ths Board s jounal paiition.
... LH:216 sp.39
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Assembly Bill 2799 (Shelley) Page 3

DRAFT

4. Related legislation: This bill is similar to SB 2027 (Sher). which would establish a
new appeals procedure for an agency's denial of a written request or an agency’s
failure to reepond {o a written requast for a public record.

COST ESTIMATE:

it is not anticipated that the provisions of this bill would result in additional administrative
costs. Provisions of the Pubiic Records Act aliow the Baard to recovar the direct costs
of providing the records in an electronic format.

REVENUE ESTIMATE:

This bill would not impact state ravenues.

Analysis prepared by.  Laurie D. Watson 324-1890 07/10/00
Contact Margeret 8. Shedd 3222378 o
g:\legieiatoenbin2 T80-3iw

TMis s0uly analipsis (s provided to addesss rorions adminisbuntive, sset. smpeeny and polivy

(800) 666-1917
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California Newspaper Publishers Association
NPA Services, Inc.

=

=~ 2ga " TR S E
¢3G G Sirest. Sacramente CA 93814-1811 PRR R
Te! ‘G4 288-8000 ¢ Fax: (218 228-6CC2
April 26. 2000
Honorable Herb Wesson
California State Assembly
Srate Capitol Room 2179
Sacramento. California 9331+
RE: SPONSOR AB 2799. AS AMENDED
I~
5
‘T
j(o}
b g
Dear Assemblv member F¥esson. =
2
- , . x
The California Newspape! Publishers Association uraes your support of Assembly Bill
2700 by Assemblyman avin Shellev. which was amended in the Assembiy W
Govermmenial Organization Commites April 23 1o remove & provision known is the Q
“Reoverse Balancing Test that was opposed by 2 large number ol diverse MIETESTs. AB 7
2499 is scheduled to be reheard oy the Assembly Committes on Govemmental s
Orgunization on Vionday, Aprni 21 -
i
. =
As amended. AB 2799 would: z
i
o . : : =
o Electronic access = 1n¢ il would require state and local agenaes to provide F
Loples of nccessibie computeiized public recerds 0 an clectronie format. Current 7
law provides viriually 0o direction on this issue cither for the public or agencies g
governed by the act. The law merely provides that “Computey data shall be i
provided in a o determined by the agency “(Govt. Code Sce. 6233 (8)).7 AB .
1799 would provide reasonable rules for public access to € extronicaliy heid *,s*'
oc records shall be made availabic inany ]

records, including a provigion that the .
form in which the agency kolds the information. = Ty
AB 2799 wouid reinsen the word “delay™ nte Seo. 6253 (d). removed
hat, notwithstanding the melines

he inspection or copying

s “Delay” -
unwisely in 1996 legislation. to provide L
described in the Act an agsncy shali not delay access ot
of public records.

AB 2799 removes most. if not all of the opposition. Last year,

dentical 0 the gicctronis aCcess provisions of AB 2799 was
irtee. although the bill was vetoed by the Governar

The recent amendment 19
legislation with language i
unanimously approved by the comm

LH:218 sp._41




Honorap.s Hert Nesson

Cahfomis Siate Assembh

RE: SPONSOR AB 2799, A8 AMENDED
Anpl 242005

because nf the uncertainty surrounding the Y2K problem. On behalf of the nearly 300

Thomas W. Nawion
CNPA General Counsel

Honorable Kevin Sheiley

ticnorsble Debra Bowen _
George Riggs, CNPA Peesident, Publisher and CEO, Conta Costa Times
Rill Niase, Genetal Counsztl, Times Mimor

Jack Batss. ONPA Exceutive Director

James Ewert, CNPA Legal Counsei
Richazd Rios. Senior Consultant to the Assembly Governmetital {irzaniza

£
(13

non Cunitiee

LH:219 sp-42

gwspaper members of CNPA, pleass voie AYE on AB 2799 when it comes pefore you.

(800) 666-1917
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LEV!N S VAN & KOCH, Lur

3 OSEVENTEENTH STREET, N W,
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e ar g 12021 5281700 ApLEY L RISSNGER
RDREET FagsiveLE 12020 5A7-3888 3,500 BULinGSLEY”

geesTE PritLipnt

Se7H O BtRus
Jay WaAd BRD W

CMTWOR T A~) R0 1Tl A Eme e

FTwTIT w O ATy

Andi 7L 1000

H
S t»Lu: itol, Roors 3160
Sacramento. €A 9381

Re: AB 27990

Deur Assembhy Member Sheilev:

Thes firm sarves as First Amendmant counsel 1o The Orange Counry Register. [wniz o
express The Register's enthusiastic support for AB 2799. ¢ affaush AB 2799 contains a number
0 i‘v.'or:‘n provizions. s fetter specificaliv addresses ong portion of the legislaiion that mey not

= attention that 1 deserves.

n
~
=7

wgelv

Specifizaiiv, AB 27 wnuld insent into Gon 't Code subszction n23534d1 e wards “delay
ar 7 Phe effect of this amendment soould be to restore ateamn o sumul'-m (d) that was praviously
Jeloted When the term obstrucl” was inseried i place of the word “delay, Although the

proposc., amendiment may appear only technicat and inconsequential. it is not.

The Reatster, like other metropolitan ard commumity newspapers in Califorma, rounnely
relies on zhe Catifornia Public Records Act tTPRAY 0 obt ain access to public reconds that are
eanal to enabie it 1o inform its readers regarding the operations ol 2overmnen agencies and the
.)’\i .ot of sovemment officials. Too olten, pubhc agencies to which CPRA regquests e
addressed search for tcc!mwahms o the statute to delay the release of records th.u may rase

quzstions regarding the propriety or efficacy of agency decisions and may emharass agency

n

3.;..\.‘
officials. These agercies know full weli that. as ene court has stated, “news delaved is oiten news
denied.” and that by delaving the release of potentiaily controversial records, they may deny 2

LRSS ]

new s organizaton infarmatien that 1s vital to ume-sensitive reporting.

For example, when The Register iav estigated and reported on the abuses al the fartility
clinic at the University of Californja-lrvine - reporting thai camed it joumalisny’s mest
distinguished award. the Pulitzer Prize, and prompted reform legistauen m Cal:tornia and

(800) 666-1917

/. LEGISLATIVE INTENT SERVICE
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Levine SULLIVAN & KOCH, LLP.

Henorzble Kevin Shelley
April 10, 2000

Page 2

clsewhere — The Register utilized the TPRA @ obizin public records that were critical to The
Register's reperting. Yet. ume and time again. the University of California ignored the CPRA’s
mandate that public records be open to inspection “at all times” and that. even if the agency has 2
hasis on which to question whether records are exempt from disciosure under applicable law. the
agency determine within 10 days whether the records are in fact exempt. Rather. The Register's
CPRA requests were typically met with months of deiay, even whers the University readily
conceded that the records were not exempt from disclosure.

The provision of AB 2799 described above would return to the CPR A language that
specifically instructs that nothing in the Act shall be utilized as an excus¢ 0 delav the inspection of

pubiic records as required by law Although The Register is not so naive as 1o believe that this g:
amendment will solve the serious problem of administrative delay in respording to CPRA -

. N ’ 3 M " .t LM €0
requests, it will at least remove any doubt that the prior substitution of “obstruct for “‘delay™ in ©
subsection 62353(d) was not intended to weaken the CPRA's mandate that agencies act in good =)
v . + - o
faith to promptly disclose public recoras requested under the Act. o

Thank vou for vour consideration of this letter and for vour introduction of AB 2799. E”) .
=
x
- i}
Yours sincerely. 2
i
LEVINE SULLIVAN & KOCH. L L P. -
=
“/ : . ) -, :
‘\w ) 2
By \ 72 ; \ 2
i = 2
James E. Grossberg ﬁ\ w

-._,_.,/

\’.
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CNPA Services, Inc.

- , 630 G Street. Sacramentc. CA 85814-1811
Tel: (§18) 288-600C * Fax. (916) 288-6002

June 27, 2000

Honorable Cathie Wright

California State Senare 2000
State Capitol Room 3032 JUN 2 8
Sacramento, Califorria 93814

RE: SPONSOR AB 2799, AS AMENDED

Dear Senator

The California Newspaper Publishers Association urges your support of Assembly Bill
2799 by Assemblyman Kevin Shelley, which. as amended fune 22. 2000, would make
several important changes to the California Public Records Act. AB 2799 is scheduled to
be heard by the Senate Judiciary Comumittee on Thursday, June 29.

The most recent amendments wouid allow state and local agencies to recover certain
costs associated with making available a computer-tormat copy of a record. Specifically.
the amendments would allow agencies, in response to a request for a computer-format
copy of a public record, 1o recover Costs associated with compiling data. extracting data.
or performing programming in order to make a copy of a record. With one exception. the
latest amendments have removed all known opposition to the bill. }ig our
understandiny that the single remaining opponent to AB 2799 (Orange County), has -
decided to oppose any version of legislation that would allow citizens to access their
records in an electronic format.

" AB 2799 would do all of the followin:

o  Electroaic access - The bill would reyuire state and local agencies to provide
copies of accessible computerized public records in an electronic format. Cutrent
law provides virtually no direction on this issue either for the public or agencics
govemned by the Act. The law merely provides that “Computer data shall be
provided in a form determined by the agency “(Govt. Code Sec. 6253 h))." AB
2799 would provide reasonable rules for public access (o electronically held
records. including a provision that these records shall be made available in any

form in which the agency holds the information.

- ' LH: 222 SP - 45

California Newspaper Pubfshers Association

(800) 666-1917
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Honarable Cathie Wright

Caltiormia State Senate

RE: SPONSOR AB 2799, AS AMENDED
June 27, 2000

Page 2

o =Delay” - AB 2799 would reinsert the word “delay” into Sec. 6233 (d), removed
unwisely in 1996 legislation, to providc that, notwithstanding the timelines
described in the Act, an agency shall not delay access to the inspection or copying
of public records. :

« Response in writing — AB 2799 would require agencies to justify “in writing”
their decision to withhold access to records if the request was submirted to the
agency in writing.

At this late date, it seems slightly surreal that the state that has accompiished more than
any other to deliver the information age to the world, has not enacted simple rules to
allow its citizens modern public access 10 its public records. On behalf of the nearly 500
memmbers of the CNPA. please vote AYE on AB 2799 when it comes before you.

Sincerely,
Thomas W. Newton -
CNPA General Counsel

ce: Honoreble Kevin Shciley
{ionorable Debra Bowen
George Riggs. CNPA President, Publisher and CEQ, Contra Costa Times
Hal Fuson, V.P. and Chief Legal Officer, Copley Press, Inc.
Jack Bstes, CNPA Executive Direcior
James Ewert, CNPA Legal Counsel
Gioria Megino Ocbos, Consitant to the Senmwe Judiciary Commattee

WCNPAL \'OI.HUSERS"TOM\"Vl"f.]AC'ZO‘)O\Leuers‘AB 2799 e (ud cle ttradoc

(800) 666-1917
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@#1/81/1995 @A 58 ‘31572‘86 BARBARA ALEX“P_ paGE 8l

June 27, 2000

To: Senator Adamn Schiff,

Chair, Senate Judicisry Committee
Statc Capitol,

Sacramento, CA 95814

From. Barbara Alexander
7031 Zeeland Drive
Citrus Heights, CA 95621

Re: Opposition to AB 2754 (Housc)
Sent by facsimile letter 10 445-8390

{ jearned this week of Assemblyman House’s bill to allow anima! shciters to kill animals

brought to them more quickly. You cannat imagine how usetting this istoa family like
mine. We continually try to find ways to rescue and save the lives of sbandoned, injured

or mistreated dogs and cats. Very recently, we spent days irying to find a way to rescue &
cat trapped in an abandoned building.

Some states do not allow animals to be killed at ali, especielly if there is one small shred
of hope the animal can be treatod of socialized. California should require all sheliers to
be *no kill” shelters. No kill shelters will provide the incerttives needed for both’ _
individuals and govemment to finally address, in 2 humane and adequate way, the issue '
of dog and cat overpopulation.

Please do not allow this bitl to pass your committee,

Thank you for your considerstion.

Sent by facsimile letter to
Asssrablyman George House
3192128

(800) 666-1917

LEGISLATIVE INTENT SERVICE
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CARPENTER SNODGRASS 31l
] & ASSOCIATES
June 20, 2000
JUN 20 2000

TO:

FROM:

RE:

The Honorable Adam Schiff, Chairperson
Members, Senate Judiciary Committee

Carpenter Snodgrass & Associates OPPOSE

AB 2799 {Shelley) Hearing Date: June 29, 2000

On behalf-of the Orange County Board of Supervisors, we urge your ohposition

to AB 2799 (Shelley) which wouid require any agency to provide alectronic

public records upon request.

The County of Ora

information about public records and how they can be accessed by the

community. This gives citizens 24 hour-a-da
Tax Coliector, Purchasing and Board of Supetvisors records, to nam

Without reasonable regulations, County staff could be required to spend

considerable time copying and editing records, determining if they are

appropriate for public disclosure and responding with written

requests are denied.

For these reasons we urge your NO vote on AB 2799.

cc. Assemblyman Shelley

nge, like many counties is using the Internet to broadcast

justifications i

(800) 666-1917

y access to Assessor, Treasurer-
e a few.

LEGISLATIVE INTENT SERVICE

r O BOX 17816
IRVTING. CALIFORNIA ¥l623
~14+06] 0440

1201 K SATRERT, SUITR 710

SACRAMENTO, CALIRORNIA 93810
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Califarnia State Bheriffs’ Assoriation

April 7, 2000

Organizarion Fouaded by the Sheriffs o 1954

The Honorable Kevin Sheliey
Member of the Assembly

Room 3160, State Capitol Building
Sacramento, CA 95314

RE:  AB 2798 (Shelley) — Oppose unless amanded

Dear Assambly Member Shelloy:

The Califownia Stae on behalf of the California State Sherifly’ Association (CS54), 1 regret o inform you
that we must oppose your AB 2799, relative w public records.

those in last vear's AB 1099 relating to the
did not oppose AB 1099, we respectiully
and are likely to csuse more

releasc of documments in an slecronic format.  Although we
suggest that AB 2799 makes changes 10 existing law that are unneccssary
problcaus than they solve.

Firtly, the “reverse balancing” provision under Government Code section 6255(h) sppears tc permit &
the Public Records Act—0 order disclosure of recards “if, on the
focts of the particular cass, the public intorested served by disclosing the recoed outweighs the public
interost servod by ot disclosing the record.” it would appear. for exarple. investigation resrds of local law
enforcement agencies, snd any other rocords currently exompted, could be ordered 1o be relossed. We arc
concaned that this provision could jeopardize ongaing investigations. We would suggest that this section
be amendsd to exempt rocords of an ongoing investigation by law enforcemeny.

N i

Secondly, we are concermed with the working in section 6253(d), which sxys that, ‘“Nothing in this chapter
shall be construed to delay or obstruct the inspection of copying of public rocords.” Frankly, while
ressonable parties mxy be sble 1o work around this provirion, it i ripc for sbuso and will likely result in far
more contests in this area. We suggest that this amendment be removed or clarified.

chmﬁmldywwwkwiﬂiywwmmﬂ'midcmim&tenmtpmblm,\'ouwck 1o sddress by
these amcrdments and to help you amend the bill 80 that we may remove our opposition. Thank vou

Sincerely,

Jlo, e

Nick Warmner

Legislative Represontative
ce: The Honorable Herb Wesson, Chair, Assembly Governmental Organization Committee

1440 Halyara Drive. Suite 6 "% West Sacramento, California 95691-5001
PO Box 980790 % West Sacramanto, Califamia 937980790
Telephone 916/175:8000 % Fax 916/374.8017

LH: 226 SP - 49

LEGISLATIVE INTENT SERVICE

(800) 666-1917



e %

CoEr ety
g
e N V-
. ir ey
Vet

¢
4 :,-v ALY )’

The Honoravie Kevin
Assembiv Member

Captiol Building =3160
Sazramento, CA 95814

Position” QPPOSE AS AMENDED April 27, 2000 ABZ799 Pubuc Records

Shailey

Dear Assambiv Member Shelley:

Tocal law enforcement 326n01es receive aud
cathering companies, spscal in

-

from our fHies which wiil turther their inerests. Ordinary cirizens rarely request infermation and
when they do it ts usuaily related 10 an even
IMETEST YFEGUESIE Causc
counties: hours researcing elecironic data bases to ideatiny exsmpt Sles. and scgreganng those
“ies which would invade the personal privacy of citizems.

neighborhood. Specal

The mflexibie mandaie to provide daa tn an sisctronic format fa1is o
ted by providing the data
have the capabiliry of exiracting exempt records ~om releasabie ones.
Law enforcement records can and do at tmcs contain sensitive.business and pevsonal datd

acquired during a rriininal invesggation. Thas data, if released.
the person oF usiness wno reported
{heir personal information made public (v
=10} by virtue of electronic dara would be left

oroblems cre
arograrn, which would

This bill also farls 1o eddress the actual cost to the publis of redacting
arder 10 redac: the dab
personmel o review the database are not cusTently reimburssble, onl e

[
fle.

For these reasons we must cantiue iy oppose this measure,

Sincerely,

g K.

fic records Tequests o1 a ¢aiiy dasis from news
arests groups and business enuties segxing large amounts of dat
+ . which they were involved inor in their
lozal law erforsamert employess to spend

. (800) 666-1917

address the redacion
an slecwopic format. There cuTently does not exist a

could Mave an adverse effec: on
2 crimee, Businesses and ciiizens who do rot whsh 10 have
~tims of sex crimes. child abuse, domest:c ioience
ot with only one choce; 10 1ot repert a enme.

ar elecToniIc calabpass. In
All of the cosis for
cost of the copy of the

ase, sach record mist be reviewed individualiv,

LEGISLATIVE INTENT SERVICE
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Paul R. Cuwry, Licutenant

Legislative Liaison
909.387.0622

ce: Assembly Governmental Organization Committee

AL e e -

.1 SAN BERANARDING COUNTY SBHERIFF'S ORPARTMENT ,
; i GalNarnie 124 15-008) Pasi Office Box 589 + Sen Bernarding, Caltorha 924020569

Db 227 SP - 50
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April 27, 2000

The Honorable Kevin Shelley
State Capitol, Room 3160
Sacramento. CA 85814

————e
/ Ry

Assembly/BHéQB (Shelley) Public Records: Disclos
- OPPOSE, UNLESS AMENDE

Dear Assembly Member Sh/el/leyza

4
Regretfully, t‘QClerk of the Board of Supervisors Section of the California
Association of Clerks and Election Qfficials opposes AB 2799, unless
amended to remove language contained in Section 3 that would
fundamentally change the "balancing test’ regarding a public agency's
decision to disclose or not to disclose a record.

The Public Records Act requires publie agencies to make records
available for inspection and copying at ail times during normal business
hours. The Act exempts certain public records from such disclosure.
Further, the Act requires a public agency to justify its decision not to

disclose a record that is not specifically exempted from disclosure by the .

Act. by shewing that the public interest in not disclosing the record clearly
outweighs the public interestin disclosing the record (the "balancing test”).

Your bill would permit an agency to ighore even specific exemptions
contained in the Act and disclose a record. It would also permit a superior
court to order such a record disclosed and would, in efiect shift the burden
to a public agency in a court proceeding to show that a decision to
withhold the record was justified. This would turn the Act's balancing test
on its head. Moreover, it would eviscerate all of the privacy protections
afforded to citizens currently contained in the Act.

Although we recognize that most records in the possession of clerks of the
board of supervisors are public records and that they are clearly subject to
disclosure, we are very concerned about the effects this bill would have on
sensitive recards that are appropriately exempted from disclosure by the
Act and by other gections of state law. We believe that placing public
agencies in the position of bearing a burden in court to justify
nondisclosure of such records is nonsensical and is poot public palicy.

Ofticium Pepuii - Offes of the Peaph

LHZ 228 SP -51
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The Honorable Kevin Shelley T
Aprit 27, 2060 e T e
Page 2 L ' .

The bill would also add the word "delay” to subdivision (d) of Section 6253 (Se\Et?en 1 of
the bill). MWe quection the necessity and advisability of adding this word sincesthe
current [#fnrguage of the Public Records Act is quite clear with respect to the time limit by
which dn agency must produce 3 record. Addition of this word merely creates confusion,
wher7’ currently ncne exists. “\
. 1
Agaif, we must oppase your bill unless amended to address our concems. If you ‘
require any additicnal information, please call Legislative Committee member
JohniMcKibben at (213) 974-1405 or our legislative advccate Bill Siverling at

(916)\444-7592.

' \ Very truly yours,
\_J, Tt Varma: bkens—
Violet Varona-Lu ~Co-Chair

oard of Supervisors
Legislative Commitiee

-
-

c Each Member and Consuitant, :
Assembly Committee on Governmental Organization
Wiliilam Siverling, Legislative Advocate

J iLegistationitegs:ancn 20C0AB 2785 ago doc

{(800) 666-1917
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COUNTY OF LOS ANGELES
Sacramento Legislative Office

1100 & STREET. SUITE 400 » SACRAMENTO, CALIFORNIA 95424
1G16) 4417888 » FAX (915) 445-1423 -

DANIEL J. WALL May 22, 2000
Chief Legislavve Reprosentative ASSEMBLY FLOOR LETTER

ASSEMBLY BILL 2799 (SHELLEY)
AS AMENDED APRIL 27, 2000
POSITION: OPPOSE

ASSEMBLY THIRD READING FILE

Baard of Supsrvisors

GLORIA MOLINA
First Crstnct

YYONNE BRATHWAITE BURKE
Secona Disinct

ZEV YAROSLAVSKY
Toig Oisimt

DON KNABE
Fourth Distnct

MICHAEL D. ANTONOVICH
Fifth Distnct

The Los Angeles County Board of Supervisors: “ Mmfzfgg (Sheliey),
as amended April 27, 2000, relating to public records. That measure soon will be on

the Assembly Third Reading File.

Current provisions of the California Public Records Act (PRA) permit comnuter data
held by a public agency to be disclosed in a form determined by the public agency.

Assembly Bill 2799 deietes the authority for a public agency to determine the form in
which computer data is to be released. It requires a public agency to provide computer
records in any format that the agency utilizes and requires written justification of a

public agency’s decision to withhold an electronic file.

The broad approach of Assembly Bill 2799 causes problems within several County
departments. For example, the Auditor-Controlier reports that Countywide time keeping

systems ccatain data that would require special programming to provide information

without jeopardizing employee privacy.

The Audit Division utilizes special proprietary software that cannot be redacted in its

original electronic format. The electronic format proposal will increase

cost of lagal review, redaction and special programming.

substantially the

Because of the potential costs associated with its implementation, | urge your “NO" vote

on Assembly Bill 2799.

Very truly yours,

dn’;:t'pal Deputy County Counse!
82
cc;  Each Assembly Member

A LA ek & 1

LH: 230 gsp-s3

(800) 666-1917
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@ oumity of Los Angeles
Sheriff s Bepartment Headquarters
1700 Ramona Bouleoard
Monterey Pork, Galifornia 31754-2169

in A “‘r o

April 20, 2000

Assemblymember Kevin Shelley
California State Assembiy

State Capitol, Room 3160
Sacramento, California 85814

Dear Assemblymember Shelley:

The Los Angeles County Sheriff's Department opposes Assembly Bil 2799. The bill vests
discretion in public agencies or the courts 1o override express provisions of the Public Records Act
which otherwise prohibit disclosure of certain records. Additionatly. the bill requires that public
records which exist in an electronic format be produced in that format rather than having a “hard-
copy” printed.

.

By vesting discretion in public agencies or the courts, this bilt effectively swallows the rule which has
igentified specific types of sensitive records which should not be disclosed. Under the provisions
of this bill, even the names of sex crime victims and information contained in on-going criminal

investigations become subject to discretionary disclosure.,

Additionally, by requiring records which exist in an electronic format to be produced in the same
electronic format, the agency holding the record is prevented from redacting information contained
in the record which is confidential and not otherwise subject to disclosure.

Based upon the foregoing reasons. the Los Angeles County Shenff's Department opposes
Assembly Bili 2799.

if { can be of any assistance in this matter, please feel free to contact me or my Legisiative
Advocates, Sergeant Wayne Bilowit and Sergeant Gerald Cooper at (323) 526-5228.

Sincerely,

Q.}%éﬂ.— \Zﬁlfla.._.-»

LEROY D. BACA
SHERIFF

A Tradition Q/ Servree

*§

AL o TH:231 gp-sa
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z STATE BOARD OF EQUALIZATION
Jay  STAFF LEGISLATIVE BILL ANALYSIS

Date Amended:  07/06/00 Bill No: AB 2799

Tax: Public Records Act Author; . Shelley

Board Position: ‘ - Related Bills: SB 2027 (Sher)
BiLL SUMMARY:

This bill provides for the release of public records in an electronic format and requires a
public agency that withhelds a public record to justify its withholding in writing.

ANALYSIS:
Curmrent Law:

Under current law tha Public Records Act, or PRA (commencing with Section 6250 of
the Government Code), provides for public access to any record malntained by a state
and local agency, unless there is a statutory exempfion that allows or requires the
agency to withhold the record. _

A public record is defined as “any writing containing information relating to the conduct
of the public's business prepared, owned, used, or retained by any state or local agency
regardiess of physical form or characteristics.” The PRA provides that public records
be open to inspection at all times during the office hours of the state or local agency
and that every psrson has a right to inspect any public record, except as specifically
provided. .

Under current law, upon request, an exact copy of the record shall be provided unless
impracticable to do so, and computer data shall be provided in a form determined by

the agency.

Proposed Law:
This bill would amend Sections 6253 and 6255 of, and add Section 6253.9 to, the
. Govemment Code. Specifically, AB 2799 wauld:

« Delete the requirement that public records kept on computer be disclosed in & form
determined by the public agency, and instead require a public agency that keeps
public records in.an electronic format to make that information available in that
electronic format when requested by any person and according to the following
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Assembly Bill 2799 (Sheliey) Page 2

guidelines: 1) the agency must make the information available in any electronic
format in which it holds the information, 2) each agency must provide a copy of an
electronic record in the format requested if the requested format is one that has
been used by the agency to create copies for its own use of for provision to other
agencies, 3) an agency shall not be required to reconstruct a report in an glectronic
format if the report is no longer in an electronic format, 4) if the request is for
information in other than electronic format, and the information also is in electronic
format, the agency may inform the requester that the information is available in
electronic format, and 5) the duplication costs shall be limited to the direct cost of
producing a copy of the record in an electronic format, absent specified exemptions.

« Require an agency that withhoids a public record in response to a written request to
justify its withholding in writing. ~
» Allow additional time for an agency to provide records under unusuat circumstances,

including the need to compile data, to write programming language or a computer
program, or to construct a computer report to extract data.

« Specify that the requirements of the bill shall not be construed to permit an agency
to make information available only in an electronic format nor to permit public
access 1o records held by any agency that are otherwise restricted under the PRA.

« Specify that, in addition ta existing provisions prohibiting a public agency from -

obstructing the inspection or copying of public records, no agency may delay the
inspection or copying of public records. .

This bill would become operative on January 1, 2001.

Background:

In July 1998, the California Joint Legislative Task Force on Govemmment Oversight
issued a report entitied “The Failure of the California Public Records Act,” and stated
ihat much of the information forming the basis for state and focal government decisions
is not easily accessible to the public.

COMMENTS:

1. Sponsor and purpose.of the bill. This bill is sponsored by the California

Newspaper Publishers Associatian in an effort to ensure more useful access to
public records.

2. Amendments to this bill since our anélysls of the May 23, 2000 version are
minar.

3. It would be extremely difficult for the Board to “write programming language
or a computer program, or to construct a computer report to extract data” with
just an additional 14 days. Board staff would likely need more time and resources
to construct such items in an acceptable and usable form. Other partions of this bill
codify existing Board practices, for example the Board already provides denials of
public records requests in writing.
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Assembly Bill 2799 (Shelley) .' Page 3
4. Related legislation: This bill is similar to SB 2027 (Sher), which would establish a
new appeals procedure for an agency’s denial of 2 written request or an agency’s
failure to respond to a written request for a public record.
COST ESTIMATE:
It is not anticipated that the provisians of this bill would result in additional administrative .
costs. Provisions of the Public Records Act allow the Board to recover the direct costs
of providing the records in an electronic format.
REVENUE ESTIMATE:
This bill would not impact state revenues. :
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Office of Senate Floor Analyses
1020 N Street, Suite 524
(916) 445-6614 Fax: (916) 327-4478

THIRD READING

Bill No: AB 2799
Author: Shelley (D), et al
Amended: 7/6/00 in Senate
Vote: 21

SENATE JUDICIARY COMMITTEE: 35-0, 6/29/00
AYES: Escutia, Morrow, O'Connell, Peace, Schiff

SENATE APPROPRIATIONS COMMITTEE: Senate Rule 28.8
ASSEMBLY FLOOR: 70-4, 5/25/00 - See last page for vote
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SUBJECT: Public records: disclosure

SOURCE: California Newspaper Publishers Association

DIGEST: This bill revises various provisions in the Public Records Act
(PRA) in order to make available public records, not otherwise exempt from
disclosure, in an electronic format, if the information or record is kept in
electronic format by a public agency. It specifies what costs the requester
would bear for obtaining copies of records in an electronic format.

The bill adds, to the unusual circumstances that would permit an extension
of time to respond to a request for public records, the need of the agency to
compile data, write programming language, or construct a computer report
to extract data. The bill requires that a response to a request for public
records that includes a denial, in whole or in part, shall be in writing, and
provides that the Public Records Act shall not be construed to permit an
agency to delay or obstruct inspection or copying of public records.

CONTINUED: 236
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ANALYSIS: The Public Records Act allows an agency to provide
computer data in any form determined by the agency. The Act directs a
public agency, upon request for inspection or for a copy of the records, to
respond to a request within 10 days after receipt of the request. In unusual
circumstances, which are specified in the Act, this timeline for responding
may be extended in writing for 14 days. [Government Code Section 6253.]

This bill would:

1. Require a public agency to make disclosable information available in
any electronic format in which it holds the information, unless release of
the information would compromise the integrity of the record or any
proprietary software in which it is maintained;

2. Add, in the definition of “unusual circumstances” for which the time
limit for responding to a request for a copy of records may be extended
up to 14 days after the initial 10 days, the need for the agency to compile
data, to write programming language or a computer program, or to
construct a computer report to extract data;

3. Require a public agency to respond in writing to a written request for
public records, including a denial of the request in whole or in part, and
requiring that the names and titles of the persons responsible for the
denial be stated therein;

4. Provide that nothing in the Act shall be construed to permit the agency to
delay or obstruct the inspection or copying of public records; .

5. Provide that a requester bear the costs of programming and computer
services necessary to produce a record not otherwise readily produced,

as specified,

6. Delete the provision in current law that computer data that is a public
record shall be provided in a form determined by the agency.

This bill is a blend of two bills that were passed by the Legislature last year,
AB 1099 (Shelley), and SB 1065 (Bowen).

AB 1099 passed the Senate (and was chaptered) but contained provisions
unrelated to electronic records. SB 1065 was vetoed by the Governor, who
stated in his veto message that he believes the bill to be well-intentioned, but
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“the State’s information technology resources should be directed towards
making sure shat its computer systems are year 2000 compliant. The author
was unwilling to add language which would ensure the completion of this
task before the implementation of the provisions of this bill.” Most of SB
1065 was incorporated into AB 2799.

AB 2799 contains those provisions of both bills that were received without
much opposition. It is sponsored by the California Newspaper Publishers
Association, and is one of several bills moving through both houses that
relate to public records or to the use of electronic records by public agencies.

Information in electronic form to be rovided in s orm

This bill would require a public agency that has information constituting a
public record in an electronic format to make that information available in

an electronic format upon request. Additionally,

1. the agency is required to provide information in any electronic format in
which it holds the information; and

2. the agency is required to provide a copy of an electronic record in the

format requested if it is the format that had been used by the agency to
create copies for its own use or for other agencies.

Conditions on providing records in electronic format

The bill would make conditional the requirement that a public agency

comply with a request for public records held in an electronic format. These

conditions are:

1. An agency would not be required to reconstruct a record in an electronic

format if the agency no longer has the record available in an electronic
format.

2. An agency would not be permitted to make information available only in
an electronic format.

Even though this bill is intended to make records available to the public
in electronic format if kept by an agency in that form, an agency may not,
under this bill, frustrate the public’s access to information by then
converting the non-electronically formatted records into electronic

CONTINUED 238
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format. As prevalent as electronic data processing is now, there are still
those whe may not have access to computer equipment to read computer
disks or CDs. Thus, if public information is requested in a form other
than in an electronic format, a public agency must provide such record in
the non-electronic format. .

This bill requires a public agency to provide information in electronic
format only if requested by a member of the public. If the record is
available in electronic format as well as in printed form, the public
agency is required to tell the requester that the information is available in
electronic format.

An agency would not be required to release an electronic record in

- electronic form if its release would jeopardize or compromise the

security or integrity of the original record or of any proprietary software
in which it is maintained.

This limitation was added to the bill in order to alleviate concerns that
electronic records, though created with taxpayer money, may have been
produced using software designed specifically forshe agency. This bill
would give the agency the flexibility to refuse to release a requested
record in electronic format, if such a release would mean that the
software would also have to be released. Even without the software
problem, though, an electronic record containing the data may be
deciphered and the software program reconstructed (see below).

The agency also may refuse to provide the information in electronic
format if the electronic record, when transmitted or provided to a
requester, could be altered and then retransmitted, thus rendering the
original record vulnerable.

These two concerns were registered by opponents of SB 1065 last year.
Thus, AB 2799 includes a provision that gives the public agency the
option not to provide the information if disclosing it would jeopardize the
integrity or security of the system.

4. Any agency would not be required to provide public access to its records

where access is otherwise restricted by statute.
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These records would be, among others, personal information on holders
of driver’s licenses, and other information protected by federal and state
privacy statutes.

The Governor’s veto message of SB 1065 stated that many of the state’s
computer systems do not yet have the capacity to implement the
provisions of the bill, and that he is concerned that SB 1065 would not be
able to protect “the confidentiality of citizens whose personal information
is maintained by the state departments including the Employment
Development Department, the Department of Motor Vehicles, the
Department of Health Services, and the California Highway Patrol.”

Costs of reproduction of records; what requester pays for

This bill would specify the copying costs that a requester would pay:

1. If the record duplicated is an electronic record in a format used by the
agency to make its own copies or copies for other agencies, the cost of
duplication would be the cost of producing a copy in an electronic

format.

-

2. If the public agency would be required to produce a copy of an
electronic record and the record is one that is produced by the public
agency at otherwise regularly scheduled intervals, or if the request would
require data compilation, extraction, or programming to produce the
record, the cost of producing a copy of the record, including the cost to
construct a record, and the cost of programming and computer services
necessary to produce the record.

Target records to be duplicated

This bill would target voluminous documents as those public records to
which the public should have access in the electronic format, and those
public records such as the city budget, environmental impact reports, or
minutes from a Board of Supervisors’ meeting as documents that should be
available on disk or the Internet. Especially because these documents were
created a taxpayer expense in the first place, it is argued, a person seeking
copies should not be gouged by the public agency for the cost of a person
standing in front of a copy machine to duplicate the record when the record
could quickly be copied onto a disk or accessed on the Internet. Thus, the
bill provides that the cost of duplicating a record in electronic format would
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be the direct cost of producing that record in electronic format, i.e., the cost
of copying the CD or copying records stored in a computer into disks.

Where the records do not lend themselves to electronic format, this bill
would not impose a duty on the public agency to convert the records into
electronic format (just as the agency would not be permitted to make records
available only in electronic format). For example, environmental impact
reports, which are voluminous, normally contain maps and other fold-out
attachments. Until these documents are actually produced by the public
agency or their contractors in electronic format, there would be no obligation
for the agency to provide the reports in disk or CD form.

However, if at some point in time these voluminous records do become
available in electronic form, it is possible that public agencies will just have
to create websites for posting all disclosable records accessible to the public.

Public agency may not delay or obstruct access to public records

This bill would provide that “Nothing in this chapter shall be construed to
permit an agency to delay or obstruct the inspection or copying of public
records...” [Government Code Section 6253(d).] )

Thus, any delay experienced by an agency in responding to a request could
be interpreted as a violation of the Public Records Act. Under existing law,
the court is required to award reasonable attorney's fees and court costs to a
person who-prevails in litigation filed under the PRA. But this award would
be available only if the requester can prove that the agency “obstructed” the
availability of the requested records for inspection or copying. Because of
the change this bill would make to the referenced provision, it may invite
litigation at every delay in production of records requested.

Proponents of this change, however, point to the fact that when this section
was last amended, the word “delay” was replaced with the word “obstruct.”
The return of the word “delay” to this section, they say, would remove any
doubt that the prior substitution of “obstruct” for “delay” in subdivision (d)
of Section 6253 was not intended to weaken the PRA’s mandate that
agencies act in good faith to promptly disclose public records requested
under the Act. ~

An example used by proponent, counsel to The Orange County Registér, is
the requested records from the University of California, Irvine, for the
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Register’s investigation and report on the abuses.at the University’s fertility
clinic (for which the Register earned a Pulitzer Prize). The Register
apparently utilized the PRA to obtain public records that were critical to the
reporting. Repeated requests met with repeated months of delay, “even
where the University readily conceded that the records are not exempt from
disclosure.” Proponent indicated, however, that the Register “is not so naive
as to believe that this amendment will solve the serious problem of ’
administrative delay in responding to CPRA requests...”

“Unusual circumstance” would extend time to respond

Existing law provides for an extension of the public agency’s deadline for
responding to a request from 10 days to no more than 14 days mote, if
certain “unusual circumstances exist, such as the need to search for and
collect data from field facilities separate from the office processing the
request or the need for consultation with another agency that has a
substantial interest in the determination of the request.

This bill would add to these “unusual circumstances,” the need to compile
data, write programming language or a computer program, or to construct a
computer report to extract data. This provision recgnizes that sometimes
the information or data requested is not in a central location nor casily
accessible to the agency itself, and thus would take time to produce or copy.

Denial of request must be in writing

Existing law requires an agency 10 justify the withholding of its record by
demonstrating that the record requested is exempt under the PRA, or that on
 the facts of the particular case, the public interest served by not disclosing
the information outweighs the public interest served by disclosure of the
record. The PRA provision does not require this justification or denial of the

request to be in writing.

This bill would expressly state that a response (0 a written request for
inspection or copying of public records that includes a determination that the

request is denied, in whole or in part, must be in writing.
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Related Pending Legislation:

SB 2027 (Sher) would also amend the Public Records Act as it relates to a
person’s right to litigate in the event of a denial of the person’s request. The
bill is now in the Assembly Judiciary Committee.

FISCAL EFFECT: Appropriation: No Fiscal Com.: Yes Local: Yes
SUPPORT: (Verified 8/14/00)

California Newspaper Publishers Associaiton (source)
Orange County Register

State Franchise Tax Board

1* Amendment Coalition

OPPOSITION: (Verified 8/14/00)
County of Orange |

ARGUMENTS IN SUPPORT: According to the duthor's office, with the
advent of the electronic age, more and more people want to be able to access
information in an electronic format. Apparently, there is not current
authority under which a person seeking electronically available records
could obtain such records in that format. This means that if an agency
makes a CD or disk copies of the records, a member of the public could not
obtain records in that format—the public would have to buy copies made out
of the printouts from the records. The expense of copying these records in
paper format, especially when the records are voluminous, makes those
public records practically inaccessible to the public, according to the author

and the proponents.

The author also states that the current provision in the PRA that gives a
public agency the discretion to determine in which form the information
requested should be provided -works so that the agency can effectively
frustrate the request by providing a copy of the requested record in a form
different from the request, which could sometimes render the information

useless.

The sponsor of this bill, the California Newspaper Publishers Association
(CNPA) also contends that the 10-day period that a public agency has to
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respond to a request for inspection or copying of public records is not
intended to delay access to records. Itis intended instead, when there is a
legitimate diSpute over whether the records requested are covered by an
exemption, t0 provide time for the agency to provide the information or
provide the written grounds for a denial. What many state agencies do, the
sponsor says, is to use the 10 days asa “grace period” for providing the
information, during which time many a requester (members of the public)
often gives up and never acquires the record. :

ARGUMENTS IN OPPOSITION: The County of Orange, contends that
the county, like many others, already provide information to the public on
public records and how to access them, 24 hours a day through the Internet.
“Without reasonable regulations,” the county argues, “County staff could be
required to spend considerable time copying and editing records,
determining if they are appropriate for public disclosure and responding with
written justifications if the requests are denied.”

SEMBLY FLOOR: .
AYES: Aanestad, Alquist, Aroner, Baldwin, Bates, Battin, Bock, Briggs,

Calderon, Campbell, Cardenas, Cardoza, Cedillo, Corbett, Correa, Cox,
Cunneen, Davis, Dickerson, Ducheny, Dutra, Fir¢baugh, Florez, Floyd,
Gallegos, Granlund, Havice, Honda, House, Jackson, Keeley, Knox,
Kuehl, Leach, Lempert, Leonard, Longville, Lowenthal, Machado,
Maddox, Maldonado, Mazzoni, McClintock, Migden, Nakano, Olberg,
Robert Pacheco, Rod Pacheco, Papan, Pescetti, Reyes, Romero, Runner,
Scott, Shelley, Steinberg, Strickland, Strom-Martin, Thompson,
Thomson, Torlakson, Vincent, Washington, Wayne, Wesson, Wiggins,
Wildman, Wright, Zettel, Hettzberg '

NOES: Ackerman, Ashbum, Brewer, Kaloogian

RJG:jk 8/16/00 Senate Floor Analyses
SUPPORT/OPPOSITION: SEE ABOVE
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Office of Senate Floor Analyses
1020 N Street, Suite 524
(916) 445-6614 Fax: (916) 327-4478

THIRD READING

Bill No: AB 2799
Author: Shelley (D), et al
Amended; 7/6/00 in Senate
Vote: 21

SENATE JUDICIARY COMMITTEE: 5-0, 6/29/00
AYES: Escutia, Morrow, O'Connell, Peace, Schiff

SENATE APPROPRIATIONS COMMITTEE: Senate Rule 28.8
ASSEMBLY FLOOR: 70-4, 5/25/00 - See last page for vote

SUBJECT: Public records: disclosure

SOURCE: California Newspaper Publishers Association

DIGEST: This bill revises various provisions in the Public Records Act
(PRA) in order to make available public records, not otherwise exempt from
disclosure, in an electronic format, if the information or record is kept in
electronic format by a public agency. It specifies what costs the requester
would bear for obtaining copies of records in an electronic format.

The bill adds, to the unusual circumstances that would permit an extension
of time to respond to a request for public records, the need of the agency to
compile data, write programming language, or construct a computer report
to extract data. The bill requires that a response (o a request for public
records that includes a denial, in whole or in part, shall be in writing, and
provides that the Public Records Act shall not be construed to permit an
agency to delay or obstruct inspection or copying of public records.
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ANALYSIS: The Public Records Act allows an agency to provide
computer data in any form determined by the agency. The Act directs a
public agency, upon request for inspection or for a copy of the records, to
respond to a request within 10 days after receipt of the request. In unusual
circumstances, which are specified in the Act, this timeline for responding
may be extended in writing for 14 days. [Government Code Section 6253.]

This bill would:

1. Require a public agency to make disclosable information available in
any electronic format in which it holds the information, unless release of
the information would compromise the integrity of the record or any
proprietary software in which it is maintained;

2. Add, in the definition of “unusual circumstances” for which the time
limit for responding to a request for a copy of records may be extended
up to 14 days after the initial 10 days, the need for the agency to compile
data, to write programming language or a computer program, or to
construct a computer report to extract data;

3. Require a public agency to respond in writing to a written request for
public records, including a denial of the request in whole or in part, and
requiring that the names and titles of the persons responsible for the
denial be stated therein;

4. Provide that nothing in the Act shall be construed to permit the agency to
delay or obstruct the inspection or copying of public records; .

5. Provide that a requester bear the costs of programming and computer
services necessary to produce a record not otherwise readily produced,

as specified;

6. Delete the provision in current law that computer data that is a public
record shall be provided in a form determined by the agency.

This bill is a blend of two bills that were passed by the Legislature last year,
AB 1099 (Shelley), and SB 1065 (Bowen).

AB 1099 passed the Senate (and was chaptered) but contained provisions
unrelated to electronic records. SB 1065 was vetoed by the Governor, who
stated in his veto message that he belicves the bill to be well-intentioned, but
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“the State’s information technology resources should be directed towards
making sure that its computer systems are year 2000 compliant. The author
was unwilling to add language which would ensure the completion of this
task before the implementation of the provisions of this bill.” Most of SB
1065 was incorporated into AB 2799.

AB 2799 contains those provisions of both bills that were received without
much opposition. It is sponsored by the California Newspaper Publishers
Association, and is one of several bills moving through both houses that
relate to public records or to the use of electronic records by public agencies.

Information in electronic form to be provided in same form

This bill would require a public agency that has information constituting a
public record in an electronic format to make that information available in
an electronic format upon request. Additionally,

1. the agency is required to provide information in any electronic format in
which it holds the information; and

2. the agency is required to provide a copy of an electronic record in the
format requested if it is the format that had been used by the agency to
create copies for its own use or for other agencies.

Conditions on providing records in electronic format

The bill would make conditional the requirement that a public agency

comply with a request for public records held in an electronic format. These

conditions are:

1. An agency would not be required to reconstruct a record in an electronic
format if the agency no longer has the record available in an electronic

format.

2. An agency would not be permitted to make information available only in
an electronic format.

Even though this bill is intended to make records available to the public
in electronic format if kept by an agency in that form, an agency may not,
under this bill, frustrate the public’s access to information by then
converting the non-electronically formatted records into electronic
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format. As prevalent as electronic data processing is now, there are still
those whe may not have access to computer equipment to read computer
disks or CDs. Thus, if public information is requested in a form other
than in an electronic format, a public agency must provide such record in
the non-electronic format.

This bill requires a public agency to provide information in electronic
format only if requested by a member of the public. If the record is
available in electronic format as well as in printed form, the public
agency is required to tell the requester that the information is available in
electronic format.

. An agency would not be required to release an electronic record in
electronic form if its release would jeopardize or compromise the

secutity or integrity of the original record or of any proprietary software
in which it is maintained.

This limitation was added to the bill in order to alleviate concerns that
electronic records, though created with taxpayer money, may have been
produced using software designed specifically forshe agency. This bill
would give the agency the flexibility to refuse to release a requested
record in electronic format, if such a release would mean that the
software would also have to be released. Even without the software
problem, though, an electronic record containing the data may be
deciphered and the software program reconstructed (see below).

The agency also may refuse to provide the information in electronic
format if the electronic record, when transmitted or provided to a
requester, could be altered and then retransmitted, thus rendering the
original record vulnerable. :

These two concerns were registered by opponents of SB 1065 last year.
Thus, AB 2799 includes a provision that gives the public agency the
option not to provide the information if disclosing it would jeopardize the
integrity or security of the system. '

4. Any agency would not be required to provide public access to its records

where access is otherwise restricted by statute.
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These records would be, among others, personal information on holders
of driver’s licenses, and other information protected by federal and state
privacy statutes.

The Governor’s veto message of SB 1065 stated that many of the state’s
computer systems do not yet have the capacity to implement the
provisions of the bill, and that he is concerned that SB 1065 would not be
able to protect “the confidentiality of citizens whose personal information
is maintained by the state departments including the Employment
Development Department, the Department of Motor Vehicles, the
Department of Health Services, and the California Highway Patrol.”

Costs of reproduction of records; what requester pays for

This bill would specify the copying costs that a requester would pay:

1. If the record duplicated is an electronic record in a format used by the
agency to make its own copies or copies for other agencies, the cost of
duplication would be the cost of producing a copy in an electronic
format.

rh

2. If the public agency would be required to produce a copy of an
electronic record and the record is one that is produced by the public
agency at otherwise regularly scheduled intervals, or if the request would
require data compilation, extraction, or programming to produce the
record, the cost of producing a copy of the record, including the cost to
construct a record, and the cost of programming and computer services
necessary to produce the record. '

Target records to be duplicated

This bill would target vohiminous documents as those public records to
which the public should have access in the electronic format, and those
public records such as the city budget, environmental impact reports, or
minutes from a Board of Supérvisors’ meeting as documents that should be
available on disk or the Internet. Especially because these documents were
created a taxpayer expense in the first place, it is argued, a person seeking
copies should not be gouged by the public agency for the cost of a person
standing in front of a copy machine to duplicate the record when the record
could quickly be copied onto 2 disk or accessed on the Internet. Thus, the
bill provides that the cost of duplicating a record in electronic format would

(800) 666-1917
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be the direct cost of producing that record in electronic format, i.e., the cost
of copying the CD or copying records stored in a computer into disks.

Where the records do not lend themselves to electronic format, this biil
would not impose a duty on the public agency to convert the records into
electronic format (just as the agency would not be permitted to make records
available only in electronic format). For example, environmental impact
reports, which are voluminous, normally contain maps and other fold-out
attachments. Until these documents are actually produced by the public
agency or their contractors in electronic format, there would be no obligation
for the agency to provide the reports in disk or CD form.

However, if at some point in time these voluminous records do become
available in electronic form, it is possible that public agencies will just have
to create websites for posting all disclosable records accessible to the public.

Public agency may not delay or obstruct access (o public records

This bill would provide that “Nothing in this chapter shall be construed to
permit an agency to delay or obstruct the inspection or copying of public
records...” [Government Code Section 6253(d).] }

Thus, any delay experienced by an agency in responding to a request could
be interpreted as a violation of the Public Records Act. Under existing law,
the court is required to award reasonable attorney’s fees and court costs to a
person who-prevails in litigation filed under the PRA. But this award would
be available only if the requester can prove that the agency “‘obstructed” the
availability of the requested records for inspection or copying. Because of
the change this bill would make to the referenced provision, it may invite
litigation at every delay in production of records requested.

Proponents of this change, however, point to the fact that when this section
was last amended, the word “delay” was replaced with the word “‘obstruct.”
The return of the word “delay” to this section, they say, would remove any
doubt that the prior substitution of “obstruct” for “delay” in subdivision (d)
of Section 6253 was not intended to weaken the PRA’s mandate that
agencies act in good faith to promptly disclose public records requested
under the Act.

An example used by proponent, counsel to The Orange County Register, is
the requested records from the University of California, Irvine, for the

CONTINUERD: 250 sFa-6
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Register’s investigation and report on the abuses.at the University’s fertility
clinic (for which the Register eamed a Pulitzer Prize). The Register
apparently utilized the PRA to obtain public records that were critical to the
reporting. Repeated requests met with repeated months of delay, “even
where the University readily conceded that the records are not exempt from
disclosure.” Proponent indicated, however, that the Register “is not so naive
as to believe that this amendment will solve the serious problem of
administrative delay in responding to CPRA requests.. S

“Unusual circumstance” would extend time to respond

Existing law provides for an extension of the public agency’s deadline for
responding to a request from 10 days to no more than 14 days more, if
certain “unusual circumstances exist, such as the need to search for and
collect data from field facilities separate from the office processing the
request or the need for consultation with another agency that has a
substantial interest in the determination of the request.

This bill would add to these “unusual circumstances,” the need to compile
data, write programming language or a computer program, or to constructa
computer report to extract data. This provision recognizes that sometimes
the information or data requested is not in a central location nor easily
accessible to the agency itself, and thus would take time to produce or copy.

Denial of request must be in writing

Existing law requires an agency to justify the withholding of its record by
demonstrating that the record requested is exempt under the PRA, or that on
the facts of the particular case, the public interest served by not disclosing
the information outweighs the public interest served by disclosure of the
record. The PRA provision does not require this justification or denial of the
request to be in writing.

This bill would expressly state that a response (0 a written request for
inspection or copying of public records that includes a determination that the

request is denied, in whole or in part, must be in writing.

CONTINUEIRS51 spA -7
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Related Pending Legislation:

$B 2027 (Sher) would also amend the Public Records Act as it relates to a
person’s right to litigate in the event of a denial of the person’s request. The
bill is now in the Assembly Judiciary Committee.

FISCAL EFFECT: Appropriation: No Fiscal Com.. Yes Local: ‘Yes

SUPPORT: (Verified 8/14/00)

California Newspaper Publishers Associaiton (source)
Orange County Register

State Franchise Tax Board

1** Amendment Coalition

OPPOSITION: (Verified 8/14/00)
County of Orange |

ARGUMENTS IN SUPPORT: According to the duthor's office, with the
advent of the electronic age, more and more people want (o be able to access
information in an electronic format. Apparently, there is not current
authority under which a person seeking electronically available records
could obtain such records in that format. This means that if an agency
makes a CD or disk copies of the records, a member of the public could not
obtain records in that format—the public would have to buy copies made out
of the printouts from the records. The expense of copying these records in
paper format, especially when the records are voluminous, makes those
public records practically inaccessible to the public, according to the author
and the proponents.

The author also states that the current provision in the PRA that gives a
public agency the discretion to determine in which form the information
requested should be provided-works so that the agency can effectively
frustrate the request by providing a copy of the requested record in a form
different from the request, which could sometimes render the information

useless.

The sponsor of this bill, the California Newspaper Publishers Association
(CNPA) also contends that the 10-day period that a public agency has to
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respond to a request for inspection or copying of public records is not
intended to delay access to records. It is intended instead, when there is a
legitimate diSpute over whether the records requested are covered by an
exemption, to provide time for the agency to provide the information or
provide the written grounds for a denial. What many state agencies do, the
sponsor says, is to use the 10 days as a “grace period” for providing the
information, during which time many a requester (members of the public)

often gives up and never acquires the record.

ARGUMENTS IN OPPOSITION: The County of Orange, contends that
the county, like many others, already provide information to the public on
public records and how to access them, 24 hours a day through the Internet.
“Without reasonable regulations,” the county argues, “County staff could be
required to spend considerable time copying and editing records,
determining if they are appropriate for public disclosure and responding with
written justifications if the requests are denied.”

SEMBLY FLOOR: .
AYES: Aanestad, Alquist, Aroner, Baldwin, Bates, Battin, Bock, Briggs,

Calderon, Campbell, Cardenas, Cardoza, Cedillo, Corbett, Correa, Cox,
Cunneen, Davis, Dickerson, Ducheny, Dutra, Firebaugh, Florez, Floyd,
Gallegos, Granlund, Havice, Honda, House, Jackson, Keeley, Knox,
Kuehl, Leach, Lempert, Leonard, Longville, Lowenthal, Machado,
Maddox, Maldonado, Mazzoni, McClintock, Migden, Nakano, Olberg,
Robert Pacheco, Rod Pacheco, Papan, Pescetti, Reyes, Romero, Runner,
Scott, Shelley, Steinberg, Strickland, Strom-Martin, Thompson,
Thomson, Torlakson, Vincent, Washington, Wayne, Wesson, Wiggins,
Wildman, Wright, Zettel, Herzberg '

NOES: Ackerman, Ashbum, Brewer, Kaloogian

RJG:jk 8/16/00 Senate Floor Analyses
SUPPORT/OPPOSITION: SEE ABOVE
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SENATE RULES COMMITTEE AB 2799
Office of Senate Floor Analyses

1020 N Street, Suite 524

(916).445-6614 Fax: (916) 327-4478

THIRD READING

Bill No: AB 2799
Author: Shelley (D), et al
Amended: 7/6/00 in Senate
Vote: 21

SENATE JUDICIARY COMMITTEE: 5-0, 6/29/00
AYES: Escutia, Morrow, O'Connell, Peace, Schiff

2§33

ASSEMBLY FLOOR: 70-4, 5/25/00 - See last page for vote

SUBJECT: Public records: disclosure

-

SOURCE: California Newspaper Publishers Association

DIGEST: This bill revises various provisions in the Public Records Act
(PRA) in order to make available public records, not otherwise exempt from
disclosure, in an electronic format, if the information or record is kept in
electronic format by a public agency. It specifies what costs the requester
would bear for obtaining copies of records in an electronic format.

The bill adds, to the unusual circumstances that would permit an extension
of time to respond to a request for public records, the need of the agency to
compile data, write programming language, or construct a computer report
to extract data. The bill requires that a response to a request for public
records that includes a denial, in whole or in part, shall be in writing, and
provides that the Public Records Act shall not be construed to permit an
agency to delay or obstruct inspection or copying of public records.

ANALYSIS: The Public Records Act allows an agency to provide
computer data in any form determined by the agency. The Act directs a
public agency, upon request for inspection or for a copy of the records, to
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SENATE JUDICIARY comm"réls
Adam B. Schiff, Chairman

1999-2000 Regular Session

AB 2799 A

Assembly Member Shelley B

As Amended June 22, 2000

Hearing Date: june 27, 2000 2

Government Code 7

GMO«jt 9
9

SUBJECT

ﬂ/ Public Records: Disclosure

/-r-——“‘ DESCRIFTION

This bill would revise various provisions in the Public Records Act (PRA) in
order to make available public records, not otherwise exempt from disclosure, in
an electronic format, if the information or record is kept in electronic format by a
public agency. It would specify what costs the requester wolld bear for
obtaining copies of records in an electronic format.

The bill would add, to the unusual circumstances that would permit an extension
of time to respond to a request for public records, the need of the agency to
compile data, write programming language, or construct a computer report to
extract data. The bill would require that a response to a request for public
records that includes a denial, in whole or in part, shall be in writing, and
provide that the Public Records Act shall not be construed to permit an agency to
delay or obstruct inspection or copying of public records.

V BACKGROUND

—TN ~
/" This bill is a blend of two bills that were passed by G v ard
AB 1099 (Shelley), and SB 1065 (Bowen). |

@ ¢
-1,’._4/ LEGISLATIVE INTENT SERVICE  (800) 666-1917
-

AB 1099 passed the Senate (and was chaptered) but contained provisions
unrelated to electronic records. SB 1065 was vetoed by the Governor, who stated
in his veto message that he believes the bill to be well-intentioned, but “the
State’s information technology resources should be directed towards making
sure that its computer systems are year 2000 compliant. The author was
unwilling to add language which would ensure the completion of this task
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before the implementation of the provisions of this bill.” Most of SB 1065 was
incorporated into AB 2799.

AB 2799 contains those provisions of both bills that were received without much
opposition. It is sponsored by the California Newspaper Publishers Association,
and is one of several bills moving through both houses that relate to public
records or to the use of electronic records by public agencies.

CHANGES TO EXISTING LAW -

The Public Records Act allows an agency to provide computer data in any form
determined by the agency. The Act directs a public agency, upon request for
inspection or for a copy of the records, to respond to a request within 10 days
after receipt of the request. In unusual circumstances, which are specified in the
Act, this timeline for responding may be extended in writing for 14 days.
[Government Code Section 6253.]

This bill would: :

a) Require a public agency to make disclosable information available in any
electronic format in which it holds the information, unless release of the
information would compromise the integrity of the record or any
proprietary software in which it is maintained;

b) Add, in the definition of “unusual circumstances” for which the time limit
for responding to a request for a copy of records may be extended up to 14
days after the initial 10 days, the need for the agency to compile data, to
write programuning language or a computer program, or to construct a
computer report to extract data;

¢) Require a public agency to respond in writing to a written request for
public records, including a denial of the request in whole or in part, and
requiring that the names and titles of the persons responsible for the
denial be stated therein;

d) Provide that nothing in the Act shall be construed to permit the agency to
delay or obstruct the inspection or copying of public records;

e) Provide that a requester bear the costs of programming and computer
services necessary to produce a record not otherwise readily produced, as
specified;

f) Delete the provision in current law that computer data that is a public
record shall be provided in a form determined by the agency.

COMMENT

need for legislation

1.
Lol R ) .
#, /‘\zith the advent c%;i:éronic age, more and more people want to be able

to access information in an electronic format. Apparently, there is not current

—
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authority under which a person seeking electronically available records could
obtain such records in that format. This means that if an agency makes a CD
or disk copies of the records, a member of the public could not obtain records
in that format—the public would have to buy copies made out of the printouts
from the records. The expense of copying these records in paper format,
especially when the records are voluminous, makes those public records
practically inaccessible to the public, according to the author and the

proponents.

The author also states that the current provision in the PRA that gives a public
agency the discretion to determine in which form the information requested
should be provided works so that the agency can effectively frustrate the
request by providing a copy of the requested record in a form different from
the request, which could sometimes render the information useless.

electronic format upon request. Additionally,

a) the agency is requiréd to provide information in any electronic format in
which it holds the information; and

b) the agency is required to provide a copy of an electronic record in the
format requested if it is the format that had been used by the agency to
create copies for its own use or for other agencies.

The bill would

. Conditions on groviding records in electronic format

make conditional the requirement that a public agency comply

with a request for public records held in an electronic format. These conditions

are:

LH: 258sFA - 14

The sponsor of this bill, the California Newspaper Publishers Association 5
(CNPA) also contends that the 10-day period that a public agency has to 2
respond to a request for inspection or copying of public records is not ©
intended to delay access to records. It is intended instead, when there is a 3
legitimate dispute over whether the records requested are covered by an -
exemption, to provide time for the agency to provide the information or W
provide the written grounds for a denial. What many state agencies do, the g
sponsor says, is to use the 10 days as a “grace period” for providing the o
information, during which time many a requester (members of the public) 2
often gives up and neyer acquires the record. é
— zZ
These two deficiencies in the Public Records Act are what this bill is intended w
to cure. =
5
) ' 2}
2 Information in electronic form to be provided in same form o
—
This bill would require a public agency that has information constituting a x,
public record in an electronic format to make that information available in an ot
.'l.
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(' a. An agency would not be required to reconstruct 2 record in an electronic
format if the agency no longer has the record available in an electronic

b. An agency would not be permitted to make information available only in
an electronic format. ‘

Even though this bill is intended to make records available to the publicin
electronic format if kept by an agency in that form, an agency may not,
under this bill, frustrate the public’s access to information by then
converting the non-electronically formatted records into electronic format.
As prevalent as electronic data processing is now, there are still those who
may not have access to computer equipment to read computer disks or
CDs. Thus, if public information is requested in 2 form other than in an
electronic format, a public agency must provide such record in the non-
electronic format. —— - i
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information is avaijable in electronic format L

c. An agency would not be required to release an electronic record in
- electronic form if its release would jeopardize or compromise the security
or integrity of the original record or of any proprietary software in which it

T[/\\ is maintained.

| This limitation was added to the bill in order to alleviate concerns that
electronic records, though created with taxpayer money (see-CoTTITENeS); -
may have been produced using software designed specifically for the
agency. This bill would give the agency the flexibility to refuse to release a
requested record in electronic format, if such a release would mean that the
software wotild also have to be released. Even without the software
problem, though, an electronic record containing the data may be
deciphered and the software program reconstructed (see below).

The agency also may refuse to provide the information in electronic format

if the electronic record, when transmitted or provided to a requester, could

|
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be altered and then retransmitted, thus rendering the original record
vulnerable. :

These two concerns were registered by opponents of 5B 1065 last year.
' Thus, AB 2799 includes a provision that gives the public agency the option
not to provide the information if disclosing it would jeopardize the
integrity or security of the system.

A
Fe-Dagd -ee:zﬂMe shicles would not be required to provide
public access to its records where access is otherwise restricted by statute.

These records would be, among others, personal information on holders of
driver's licenges, and other information protected by federal and state
privacy statutes.

The Governor's veto message of SB 1065 stated that many of the state’s
computer systems do not yet have the capacity to implement the provisions
of the bill, and that he is concerned that SB 1065 would not be able to
protect “the confidentiality of citizens whose personal information is
maintained by the state departments including the Employment
Development Department, the Department of Motor Vehicles, the
Department of Health Services, and the California Highway Patrol.”

4. Costs of reproduction of records: what requester pays for

This bill would specify the copying costs that a requester would pay:

a) If the record duplicated is an electronic record in a format used by the

~ agency to make its own copies or copies for other agencies, the cost of
duplication would be the cost of producing a copy in an electronic format.

b) If the public agency would be required to produce a copy of an electronic
record and the record is one that is produced by the public agency at
otherwise regularly scheduled intervals, or if the request would require
data compilation, extraction, or programming to produce the record, the
cost of producing a copy of the record, including the cost to construct a
record, and the cost of programming and computer services necessary to
produce the record.

. )
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5. Target records to be duplicated

This bill would target voluminous documents as those public records to which
the public should have access in the electronic format, and those public
records such as the city budget, environmental impact reports, or minutes
from a Board of Supervisors’ meeting as documents that should be available
on disk or the Internet. Especially because these docurnents were created a
taxpayer expense in the first place, it is argued, a person seeking copies should
not be gouged by the public agency for the cost of a person standing in front
of a copy machine to duplicate the record when the record could quickly be
copied onto a disk or accessed on the Internet. Thus, the bill provides that the
cost of duplicating a record in electronic format would be the direct cost of
producing that record in electronic format, i.e., the cost of copying the CD or
copying, records stored in a computer into disks.

Where the records do not lend themselves to electronic format, this bill would
not impose a duty on the public agency to convert the records into electronic
format (just as the agency would not be permitted to make records available
only in electronic format). For example, environmental impagct reports, which

e are voluminous, normally contain maps and other fold-out attachments. Until
these documents are actually produced by the public agency or their

\ contractors in electronic format, there would be no obligation for the agency to

provide the reports in disk or CD form. )

-

However, if at some point in time these voluminous records do become
available in electronic form, it is possible that public agencies will just have to
create websites for posting all disclosable records accessible to the public.

6. Public agency may not delay or obstruct access to public records
This bill would provide that “Nothing in this chapter shall be construed to

Thus, any delay experienced by an agency in responding to a request could be
interpreted as a violation of the Public Records Act. Under existing law, the
court is required to award reasonable attorney’s fees and court costs to a
person who prevails in litigation filed under the PRA. But this award would
be available only if the requester can prove that the agency “obstructed” the
availability of the requested records for inspection or copying. Because of the
change this bill would make to the referenced provision, it may invite
litigation at every delay in production of records requested.

Proponents of this change, however, point to the fact that when this section
was last amended, the word “delay” was replaced with the word “obstruct.”

w “delay” to this section, they say, would remove any
=/ LH: 261s¢a-17
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doubt that the prior substitution of “obstruct” for “delay” in subdivision (d) of
Section 6253 was not intended to weaken the PRA’s mandate that agencies act
in good faith to promptly disclose public records requested under the Act.

An example used by proponent, counsel to The Orange County Register, is the
requested records from the University of California, Irvine, for the Register’s
investigation and report on the abuses at the University’s fertility clinic (for "
which the Register earned a Pulitzer Prize). The Register apparently utilized
the PRA to obtain public records that were critical to the reporting. Repeated
requests met with repeated months of delay, “even where the University
readily conceded that the records are not exempt from disclosure.” Proponent
indicated, however, that the Register “is not so naive as to believe that this
amendment will solve the serious problem of administrative delay in
responding to CPRA requests...”

_ “Unusual circumstance” would extend time to respond

Existing law provides for an extension of the public agency’s deadline for
responding to a request from 10 days to no more than 14 days more, if certain
wunusual circumstances exist, such as the need to search for and collect data
from field facilities separate from the office processing the request or the need
for consultation with another agency that has a substantial interest in the
determination of the request.

.

This bill would add to these “unusual circumstances,” the need to compile
data, write programming language or a computer program, or to construct a
computer report to extract data. This provision recognizes that sometimes the
information or data requested is not in a central location nor easily accessible
to the agency itself, and thus would take ime to produce or copy.

. Denial of request must be in writing

Existing law requires an agency to justify the withholding of its record by
demonstrating that the record requested is exempt under the FRA, or that on
the facts of the particular case, the public interest served by not disclosing the
information outweighs the public interest served by disclosure of the record.
The PRA provision does not require this justification or denial of the request

to be in writing.

This bill would expressly state that a response to a written request for
inspection or copying of public records that includes a determination that the

request is denied, in whole or in part, must be in writing.

N 2y
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0—Withdrawn opposition

The following entities initially registered opposifioTTto-thel ill for various

asons, most of them related to the proprietary software and secyrity
exemption from providing information in electronic format ang 10 the earlier
version whickdid not specify that electronic records or ejeetfonically
formatted information.qust be disclosable in the firstplace (or not exempt
from the PRA) to be available jn electronic forarat:

The County of Los Angeles; the o of Los Angeles Sheriff’s Department;
California State Sheriff’'s Agscciation; Californi te Association of Counties;
California Association-6f Clerks and Election Offici

The ameridments last made to this bill shifted these entities’ positiotnpto
_ e —
neuft

The-one remainin ilh-the County of Orange, contends that
the county, like many others, already provide information to the public on
public records and how to access them, 24 hours a day through the Internet.
“Without reasonable regulations,” the county argues, “County staff could be
required to spend considerable time copying and editing records, determining
if they are appropriate for public disclosure and responding with written
justifications if the requests are denied.” -

Support: Orange County Register

Opposition: County of Orange

HISTORY

Source: California Newspaper Publishers’ Association (CNPA)

Related Pending Legislation: SB 2027 (Sher) would also amend the Public
: Records Act as it relates to a person’s right to litigate in the event of a denial of
fj“‘ the person’s request. The bill is now in the Assembly Judiciary Committee.

PriorxLegis]ation: AB 1099 (Shelley) and SB 1065 (Bowen), see background)
Prior Vote: Asm. G.O. (Ayes 12, Noes 2)

Asm. Appr. (Ayes 17, Noes 2)
Asm. Fir. (Ayes 70, Noes 4)
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NO ANALYSIS REQUIRED

Franchise Tax Board

Author: _Shelley Analyst: _Roger Lackey Bill Number: AB 2799
. See Legislative '
Related Bills; _History Teiephone: _845-3627 Amended Date: 05-23-20040

Attommey. patrick Kusiak Sponsor

e L e A P PR Nl

SUBJECT: Public Record Disclosure/Make Available In Electronic Format If Available
& When Requested '

NALYSIS NOT REQUIRED of this bill — Not within scope of responsibility of this department.
TECHNICAL BILL —Noprpgmnorﬁﬂlclmsﬁtoaddingpmm.
BILL AS AWNDEDNOLONGERW“WSCOPEJWMWQMM&“E department.
TECHNICAL AMENDMENT - No change in previonsly subruitted analysis roquired Approved position of prior
analysis is .
MINOR AMENDMENT - No change in previously subitted analysis required. Approved position of prior analysis
18 .
X MINOR AMENDMENT - No change in approved position of Pending. See comments below.

OTHER - See comments below.

1]

n——

COMMENTS :

This bill would require any state ox local agency that has public information in
an electronic format to make that information available to the public in the
electronic format in which the state agency holds the information. The requestex
would pay the direct cost of duplicating the public record in an electronic

format.

This bill would further require a public record to pe=disclosed if, on the facts
of the particular case, the public interest is served by disclosing the record.

The May 23, 2000, amendment changed the requirement that a state agency justify
in writing withholding a requested record. The new language clarifies that a
written response is required only for a written request and regardless of whether
the request is denied in whole or in part.

Except for the discussion above, the department’s analysis of AB 2799 as amended
April 27, 2000, still applies. :

—a 7
=
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AB 2799

Page 1

ASSEMBLY THIRD READING

AB 2799 (Shelley)

As Amended May 23, 2000

Majority vote

GOVERNMENTAL ORGANIZATION 12-2 APPROPRIATIONS 17-2

Ayes: Wesson, Granlund, Battin, Briggs. Ayes: Migden, Camchll Alquist, Aroner,
Cardenas, Lempert, Longville, Ashburn, Cedillo, Corbett, Davis,
Machado, Maldonado, Strickland, Kuehl, Maldonado, Papan, Romero,
Wiggins, Wright Shelley, Thomson, Wesson, Wiggins,

' Zettel
Nays: Brewer, Floyd Nays: Ackerman, Brewer

SUMMARY: Provides for the release of public records in an electronic format and requires a public
agency that withholds a public record to justify its withholding in writing. Specifically, this bill:

1) Deletes the requirement that pﬁblic records kept on computer be disclosed in a form determined by
the public agency. Requires a public agency that keeps public records in an electronic format to

make that information available in that electronic format when requested by any person and
according to the following guidelines: :

a) The agency must make the information available in any electronic format in which it holds the
information,

b) Each agency must provide a copy of an electronic record in the format requested if the
requested format is one that has been used by the agency to create copies for its own use or for
provision to other agencies; and,

¢) An agency may not be required to reconstruct a report in an electronic format if the agency no
longer has the records available in an electronic format.

2) Requires an agency that denies 2 requést for inspection or copies of public records to justify its
withholding in writing when the request for public records was in writing.

3) Specifies that this requirements of this bilt shall not be construed: a)to permit an agency to make
information available only in an electronic format; nor, b) to permit access to records held by the
Department of Motor Vehicles that are otherwise restricted under the Public Records Act (PRA)

4) Specifies that, in addition to existing provisions prohibiting a public agency from obstructing the
inspection or copying of public records, no agency may delay the inspection or copying of public
records.

(800) 666-1917
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ARB 2799
Page 2

EXISTING LAW:

1) Defines "public record" to include any writing containing information relating to the conduct of the
public’s business prepared, owned, used, or rctained by any state or local agency regardless of
physical form or characteristics. :

2) Requires public records to be open to inspection at all times during the office hours of a state or
local agency and affords every person the right to inspect any public record, except as specifically
provided. :

3) Requires state and local agencies to make an exact copy of a public record available to any person
upon payment of fees covering direct costs of duplication.

4) Requires that computer data be provided in a form determined by the agency.

FISCAL EFFECT: According to the Assembly Appropriations Committee analysis:

1) Assuming that agencies generally respond in writing when denying a public records request, there
should be negligible fiscal impact.

2) Potential costs to various agencies that currently make and sell copies of public records documents
for workload in redacting nondisclosable electronic records from disclosable electronic records.

COMMENTS: PRA permits a state or local agency t0 providé"computer records in any format
determined by the agency. This bill would require public agencies to provide computer records in any
format that it currently uses. This bill would also prohibit an agency from delaying access to the
inspection or copying of public records. This bill is an attempt to provide reasonable guidelines for
public access to electronically held records and the author believes that this bill will substantially
increase the availability of public records and reduce the cost and inconvenience associated with large

volumes of paper records.

Some remain concerned with this bill's requirement that public records be released in any electronic

(800) 666-1917

/ LEGISLATIVE INTENT SERVICE

format that the agency uses to hold public records. They point out that state and local agencies retain RSN

massive databases which may include disclosable as well as nondisclosable public records. Those s :::

concemed claim that separating disclosable electronic records from nondisclosable electronic records
could be a costly and time-consuming process that is more vulnerable to error and may result in the
unintentional release of nondisclosable records. Additionally, some note that this bill does not contain
a provision authorizing agencies to charge fees covering the cost of preparing the electronic record for

public release when such preparation is necessary. It is unclear how agencies currently account for
public records that are required to be redacted but that are disclosed in a paper format.

The provisions of this bill regarding electronic records are identical to those contained in

SB 1065 (Bowen) of 1999 that was vetoed by the Governor. The Governor indicated at the time that
the state's information technology resources should be directed towards making sure that its computer
systems were year 2000 compliant,

Analysis Prepared by: Richard Rios/G. O./ (916) 319-2531 FN: 0004727
LH: 266SFA -22




SUMMARY ANALYSIS OF AMENDED BILL M

"Franchise Tax Board

Author: _Shelley Analyst: _Roger Lackey Bilt Number: _AB 2799
Related Bills: See Prior Analysis Telephone: _845-3627 Amended Date: _06-22-2000

Atomey' Ppatrick Kusiak Sponsor:

FUBJECT: public Record Disclosure/Make Available In Electronic Format If Available

& When Requested .

DEPARTMENT AMENDMENTS ACCEPTED. Amendments reflect suggestions of previous analysis of bill as
introduced/amended

AMENDMENTS IMPACT REVENUE. A new revenuc estimate is provided.

AMENDMENTS DID NOT RESOLVE THE DEPARTMENT’S CONCERNS stated in the previous analysis of bill as
inroduced/amended .

FURTHER AMENDMENTS NECESSARY.
DEPARTMENT POSITION CHANGED TO Support .
REMAINDER OF PREVIOUS ANALYSIS OF BILL AS AMENDED May 23, 2000, STILL APPLIES.

OTHER - See comments below.

|

I

SUMMARY QF BILL

This bill would require any state or local agency that has public information in
an electronic format to make that information available to the public in the
electronic format in which the state agency holds the information. The requester
would pay the direct cost of duplicating the public record in an electronic

format.

This bill would further require a public record to be disclosed if, on the facts
of the particular case, the public interest is served by disclosing the record.

SUMMARY OF AMENDMENT

The June 22, 2000, amendments would provide that “unusual circumstances” undex
which an agency may delay providing a record would include the need to compile
data, to write program language or a computer program, Or to construct a computer

report to extract data.

The amendments also would provide that a public agency would not have to make
records that are exempt from disclosure available in an electronic format.

In addition, the amendments would define what would constitute the cost of
duplication. The amendments also would provide that a public agency could refuse
to disclose an electronic record if it feels that disclosure would jeopardize or

compromise the gecurity or integrity of the original record.
As a result of the amendment, an implementation consideration has arisen and is
included below. :

Except for the discussion above, the department’s analysis of the pill as amended
May 23, 2000, still applies.

(800) 666-1917
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‘Assembly Bill 2799 {Shelley)
Amended June 22, 2000
page 2

IMPLEMENTATION CONSIDERATION

The terms “compile data” and weonstruct a record” are unclear. These terms could
pe interpreted to require a state agency to create a new public & xd to satisfy
a request. The California Public Records Act requires state agencies to provide

copies of existing public records not to create new public records’-upon request.

The bill should clarify the meaning of these terms. R

BOARD POSITION

Support.

At its July 5, 2000, meeting, the Franchise Tax Board voted 2-0 to support this

pill, with member B. Timothy Gage abstaining.

11122685FA_24
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Author: Shelley Analyst: Darrine Distefano Bill Number: _AB 2799

See Prior
Related Bils; Analysis Telephone: - _845-6458 Amende@ Date: 04~27-2000

—— e ——————

Attomey: patrick Kusiak Sponsor

SUBJECT: Public Record Disclosure/Make Available in Electronic Format if available
& When Requested

" ANALYSIS NOT REQUIRED of this bill — Not within scope of responsibility of this department.

TECHNICAL BILL ~ No program or fiscal changes to existing program.

BILL AS AMENDED NO LONGER WITHIN SCOPE of responsibility or progran: of the

TECHNICAL AMENDMENT - No change in previously submitted analysis required. Approved position of prior
analysis is .

MINOR AMENDMENT - No change i previcusly submittod analysis required. Approved position of prior analysis
is Pending. - .

MINOR AMENDMENT - No change in approved position of . See comments below.
OTHER - See comments below.

< |11

gl |
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This bill would require any state or local agency that has public informaticon in
an electronic format to make that information available to the public in an
electronic format in which the state agency holds the information. The reguester
would pay the direct costs of duplicating the public record in an electronic

format.

This bill would further require a public record to pe disclosed if, on the facts
of the particular case, the public interest 1is served by disclesing the record.

The April 27, 2000, amendments deleted a provision that would have reguired a
public record to me disclosed if, on the facts of the particular case, the public
interest served by disclosing ,the recerd clearly outweighs the public interest
served by not disclosing the .record. '

The reminder of the ‘department’s analysis of the bill as introduced
February 28, 2000, still applies.
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ANALYSIS OF ORIGINAL BILL

»
fFranchise Tax Board

Authorr _Shelley Analyst: _Darrine Distefano Bill Number: AB 2799
) See Legislative '
Ralated Bills: _Histoxry Telephone: _845-6458 introduced Date: 02-28-2000
Altomey: patrick Kusgiak Sponsor;

SUBRJECT: Public Record Disclosure/Make Available in Electronic Format if Available
& When ng"gqt'pd : -

SUMMARY

This bill would regquire any state or local agency that has public information in
an electronic format to make that information available to the public in an
electronic format in which the state agency holds the information. The reguestex
would pay direct costs of duplicating the public recoxd in an electronic format.

This bill would further require a public record to be disclosed if, on the facts
of the particulax case, the public interest is served by disclosing the record.

EFFECTIVE DATE

This bill would be effective on January 1, 2001, and operative for all public
record act reguests made after that date.

LEGISLATIVE HISTORY

SB 1065 (99/00, vetoed) would have required any state or local agency that has
public information in an electronic format to make that information available to

the publie¢ in an electronic format.

AB 179 (97/98, vetoed) would have required any state or local agency that has
public information in an electronic¢ format to make the information available

electronically.

AB 142 (95/96), which failed passage in the Assembly committee of Governmental

Organization, would have required any agency that has public information in an
electronic format to make the information available in an electronic format.

SPECIFIC FINDINGS

Under current state law, any person may obtain a copy of any identifiable public
record, except records exempt from disclosure, upon payment of any fees

{statutory or direct costs of duplication). If the record is stored as computer
data, the agency is authorized to determine the format in which the computer data

are provided to a requester.

This bill would require any agency that has public information in an electronic
format to provide that information in any electronic format in which it holds
that information. The agency alsoc shall provide a copy of any electronic record
in any format requested if the agency uses the requested format to make copies
for itself or other agencies. .

(800) 666-1917

{ LEGISLATIVE INTENT SERVICE

Board Position: Department Diregtor ? ‘Date

S NA NP
SA ___0 —____nNAR %,/ - H/:{[.’f’
N QUA v/ PENDING _ -

T WINWORLNAB 1799 02-20.008A0.DOC
VIR0 L1208 AWM

LS8 TEMPLATE (rav. 6-88)

LH: 270sFA - 26




Assambly Bill 2799 (Shelley)
" Intreduced February 28, 2000

Page 2
This bill would provide that a public agency would not be required to reconstruct

a report in an electronic format if the report were no longer available in an
electronic format. :

This bill would provide that direct costs of duplication include the costs
related to duplicating the electronic record.

This bill would delete the existing provision authorizing an agency to determine
the format in which computer data are provided.

This bill would provide for a balancing test weighing the public interest served
by disclosure against the public interest served by not disclosing. This

balancing test would be applied to determine whether an agency or superior court
may disclose or order to be disclosed a record otherwise exempt from disclosure.

Igglementation Considerations

This bill would not significantly impact the department’s programs and
operations. ‘ '

FISCAL IMPACT

Departmental Costs

This bill would not significantly impact the department’s costs since
existing law allows, and this bill further specifies, that agencies can be

reimbursed for direct costs of duplication.

Tax Revenue Discussion

This bill would not impact state income tax revenue,

BOARD POSITION

Pending.
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/™  STATE BOARD OF EQUALIZATION
STAFF LEGISLATIVE BILL ANALYSIS

R

Date Amended:  05/23/00 Bill. No: AB 2799

Tax: Public Records Act Author. Shelley
Board Position: Related Bills: SB 2027 (Sher)
BILL SUMMARY:

This bill provides for the release of public records in an electronic format and requires a
public agency that withholds a public record to justify its withholding in writing.

ANALYSIS;
Current Law:

Under current law the Public Records Act, or PRA (commencing with Section 6250 of
the Government Code), provides for public access to any record maintained by a state
and local agency, unless there is a statutory exemption that allows or requires the
agency to withhold the record. -

A public record is defined as “any writing containing information relating to the conduct
of the public's business prepared, owned, used, or retained by any state or local agency
regardiess of physical form or characteristics.” The PRA provides that public records
be open to inspection at all times during the office hours of the state or local agency
and that every person has a right to inspect any public record, except as specifically

provided.

Under current law, upon request, an exact copy of the record shall be provided unless
impracticable to do so, and computer data shall be provided in a form determined by

the agency.

Proposed Law:
This bill would amend Sections 6253 and 6255 of, and add Section 6253.2 to, the
Government Code. Specifically, AB 2799 would:

« Delete the requirement that public records kept on computer be disclosed in a form
determined by the public agency. and instead require a public agency that keeps
public records in an electronic format to make that information available in that
electronic format when requested by any person and according to the following

Dhia staff analysce is prouided to addness vanisus ademinisative. codt, resenue and folicy
Cosucs: it ¢a wot ta e conatrucd ts reflect on suggest the Board ‘s formal fosition.
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Assembly Bill 2799 (Shelley) Page 2

guidelines: 1) the agency must make the information available in any electronic
format in which it holds the information, 2) each agency must provide a copy of an
electronic record in the format requested if the requested format is one that has
been used by the agency to create copies for its own use or for provision to other
agencies, and 3) an agency shall not be required to reconstruct a report in an
electronic format if the report is no longer in an electronic format.

« Require an agency that withholds a public record to justify its withholding in writing.

« Specify that the requirements of the bill shall not be construed to permit an agency
to make information available only in an electronic format nor to permit public
access to records held by the Department of Motor Vehicles that are otherwise

restricted under the PRA.

o Specify that, in addition to existing provisions prohibiting a public agency from
obstructing the inspection or copying of public records, no agency may delay the
inspection or copying of public records. :

This bill would become operative on January 1, 2001.

Backaround:

In July 1998, the California Joint Legislative Task Force on Government Oversight
issued a report entitied “The Failure of the California Public Records Act,” and stated
that much of the information forming the basis for state and local government decisions
is not easily accessible to the public.

COMMENTS:

1. Sponsor and purpose of the bill. This bill is sponsored by the California
Newspaper Publishers Association in an effort to ensure more useful access to

public records.

2 Portions of this bill codify existing Board practices. The Board already provides
denials of public records requests in writing.

3. Related legislation: This bill is similar to SB 2027 (Sher), which would establish a
new appeals procedure for an agency's denial of a written request or an agency's
failure to respond to a written request for a public record.

7@%Wawmmm4wwmmmm. codl, nevenue and folicy
oues: it & wot to be constued ts reffect on suggest the Board's formal frosilion.
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Assembly Bill 2799 (Shelley) Page 3

COST ESTIMATE: .

Itis not anticipated that the provisions of this bill would result in additional administrative
costs. Provisions of the Public Records Act allow the Board to recover the direct costs
of providing the records in an electronic format.

REVENUE ESTIMATE:

This bill would not impact state revenues.

34‘) Y
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Contact: Margaret S. W 322-2376
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z STATE BOARD OF EQUALIZATION
Jaa  STAFF LEGISLATIVE BILL ANALYSIS

Date Amended:  07/06/00 Bill No: AB 2799

Tax: Public Records Act Author: Shelley

Board Position: Related Bills: SB 2027 {Sher)
BILL SUMMARY:

This bill provides for the release of public records in an electronic format and requires a
public agency that withholds a public record to justify its withholding in writing.

ANALYSIS:

Current L aw:

Under current law the Public Records Act, or PRA (commencing with Section 6250 of
the Government Code), provides for public access to any record maintained by a state
and local agency, uniess there is a statutory exemption that allows or requires the
agency to withhold the record. ~

A public record is defined as “any writing containing information relating to the conduct
of the public's business prepared, owned, used, or retained by any state or {ocal agency
regardless of physical form or characteristics.” The PRA provides that public records
be open to inspection at ail times during the office hours of the state or local agency
and that every person has a right to inspect any public record, except as specifically

provided.

Under current law, upon request, an exact copy of the record shall be provided unless
impracticable to do so, and computer data shall be provided in a form determined by

the agency.

Proposed Law.
This bill would amend Sections 6253 and 6255 of, and add Section 6253.9 to, the

Government Code. Specifically, AB 2799 would:

« Delete the requirement that public records kept on computer be disciosed in a form
determined by the public agency, and instead require a public agency that keeps
public records in an electronic format to make that information available in that
electronic format when requested by any person and according to the following

Thia atadf analiysis s provided to address varisus administiative, codl, revcaus and folicy
iagues; it it ot ta be construed to reflect or suggest the Board "2 formal poaction.
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Assembly Bill 2799 (Shelley) ’ Page 2

guidelines: 1) the agency must make the information available in any electronic
format in which it holds the information, 2) each agency must provide a copy of an
electronic record in the format requested if the requested format is one that has
been used by the agency to create copies for its own use or for provision to other
agencies, 3) an agency shall not be required to reconstruct a report in an electronic
format if the report is no longer in an electronic format, 4) if the request is for
information in other than electronic format, and the information also is in electronic
format, the agency may inform the requester that the information is available in
electronic format, and 5) the duplication costs shall be limited to the direct cost of
producing a copy of the record in an electronic format, absent specified exemptions.

o Require an agency that withholds a public record in response to a written request to
justify its withholding in writing.
« Allow additional time for an agency to provide records under unusual circumstances,

including the need to compile data, to write programming language or a computer
program, or to construct a computer report to extract data. ‘

o Specify that the requirements of the bill shall not be construed to permit an agency
to make information available only in an electronic format nor to permit public
access to records held by any agency that are otherwise restricted under the PRA.

« Specify that, in addition to existing provisions prohibiting a public agency from
obstructing the inspection or copying of public records, no agency may delay the
inspection or copying of public records.

This bill would become operative on January 1, 2001.

—a
-

Background:

In July 1998, the California Joint Legislative Task Force on Government Oversight
issued a report entitled “The Failure of the California Public Records Act,” and stated
that much of the information forming the basis for state and local government decisions

is not easily accessible to the public.

COMMENTS:

1. Sponsor and purpose of the bill. This bill is sponsored by the California
Newspaper Publishers Association in an effort to ensure more useful access to

public records.

2. Amendments to this bill since our analysis of the May 23, 2000 version are
minor.

3. It would be extremely difficult for the Board to “write programming language
or a computer program, or to construct a computer report to extract data" with
just an additional 14 days. Board staff would likely need more time and resources

to construct such items in an acceptable and usable form. Other portions of this bill
codify existing Board practices, for example the Board already provides denials of

public records requests in writing.
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Assembly Bill 2799 (Shelley) Page 3

4. Related legislation: This bill is similar to SB 2027 (Sher), which would establish a
new appeals procedure for an agency's denial of a written request or an agency's
failure to respond to a written request for a public record.

COST ESTIMATE:

It is not anticipated that the provisions of this bill would result in additional administrative
costs. Provisions of the Public Records Act allow the Board to recover the direct costs
of providing the records in an electronic format.

REVENUE ESTIMATE:

This bill would not impact state revenues.
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SUMMARY ANALYSIS OF AMENDED BILL

Franchise Tax Board

Author. Shelley ____ Anafyst _Roger Lackey Bill Number: AB 2799
Related Bills: See Prior Analysis Telephone: _845-3627 Amended Date: 07-06~2000
Attormey: patrick Kusiak Sponsar.

%SUBJECT: Public Record Disclosure/Make Available In Electronic Format 1f Awvailable
‘ & When Requested

DEPARTMENT AMENDMENTS ACCEPTED. Amendments reflect suggestions of previous analysis of bill as
introduced/amended

AMENDMENTS IMPACT REVENUE. A new revenue estimate is provided,

AMENDMENTS DID NOT RESOLVE THE DEPARTMENT’S CONCERNS stated in the previous analysis of bill as
introduced/amended -

FURTHER AMENDMENTS NECESSARY.
X DEPARTMENT POSITION CHANGED TO §h_gp_c_nr_f_.
X REMAINDER OF PREVIOUS ANALYSIS OF BILL AS AMENDED June 22, 2000, STILL APPLIES.
| OTHER - See comments below. '

|

a————

e

| SUMMARY OF BILL

This bill would require any state or local agency that has public information in
an electronic format to make that information available te the public in the
electronic format in which the state agency holds the information. The requester
| would pay the direct cost of duplicating the public record in an electronic

format.

This billi would further require a public record to be disclosed if, on the facts
of the particular case, the public interest is served by disclosing the record,

| sUMMARY OF AMENDMENT

The July 4, 2000, amendment added language rhat would provide that if A request
is for information in other than in an electronic format and that requested
information is also available in an electronic format, a state agency may inform
the requester of the information’s availability 1in electronic format.

in addition, the amendment would broaden the language specifying that nothing in
this bill would be construed to permit public access to records held by the
Department of Motor Vehicles to which access is restricted by law. The language
would now apply to all state agency records.

Except for the discussion above, the analysis of AB 2799, as amended
June 22, 2000, still applies.

BOARD POSITION

support. + its July 5, 2000, meeting, the EFranchise Tax Board voted 2-0 to
support this bill, with member 8. Timothy Gage abstaining.
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AB 2799 (Shelley) None
File Item #

Assembly Floor: 70-4

[ AYE: All Republicans except; NO: Ackerman, Ashburn, Brewer, and
Kaloogian; ABS: Baugh, Frusetta, Margett, and Oller]

Senate Judiciary: 5-0

(AYE: Morrow; ABS: Haynes and Wright)

Vote requirement: 21

Version Date: 7/6/00

Summary
This bill would make changes in the California Public Records Act to make
electronic records more readily available. Specifically, this bill would:

Mandate that public agencies make records in any electronic format in which
they store the records. ,

Limit the cost of duplicating a copy in an electronic format to the direct cost of
producing it in that format.

Require requesters of electronic records to bear the cost of constructing the
record, the cost of programming and computer services necessary to produce
it. However, these costs may be charged only for records produced periodically
would require data programming, compilation or extraction to produce it,

Exempt electronic records from disclosure if their disclosure in electronic
format would jeopardize or compromise the security of the original record or of
the proprietary software in which it is maintained.

Require public agencies to justify withholding a requested record in writing by
demonstrating that the public interest protected by non-disclosure clearly
outweighs the interest in disclosure.

Prohibit agency delay in disclosing records unless in unusual circurnstances
which include the need to compile data, write programming language or to
construct a report to extract data.

Require agencies denying a written request for records, in whole or in part, to
respond to the request in writing,

Background

Under current law, the California Public Records Act requires that public
records be made available for inspection and copying by the public, unless

LIS -14
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some specific and explicit exception would deny access. Coples are to be made
available at a nominal charge. Computer records may be accessed through the
system that the agency permits.

Analysis

Making records more accessible and requiring agencies to take into account
the affect on accessibility will promote public knowledge about governmental
action. That is a supportable goal. Because citizens have to know what
government is doing and government now does So much, steps need to be
taken to make mformation accessible in easily used ways.

Some persons are concerned that requiring law enforcement agencies to
provide records electronically prevents them from redacting (removing) the
sensitive parts of records that other laws may obligate them not to release. He
cites victims of sex crimes, child abuse and domestic violence as examples.

The County of Orange claims that the costs of redacting exceed the amounts
that legally they may charge for copies. All in all, the County believes the bill

to be bad public policy.

However, the recent amendments to the bill should allay the County of
Orange’s objections because these amendments arguably preclude the
disclosure of electronic records except to the most persistent and well heeled of
requesters. It is difficult to imagine how records would ever be produced in an
electronic format without costly and time-consuming litigation. This is
precisely what they agents of government want to protect their activities from

being known to the public.

Support & Opposition Received
Support: California Newspaper Publishers Association {Sponsor).

Opposition: County of Orange.

Consultant. Mlke Petersen
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AB 2799 (She None

Republicans except; NO: Ackerman, Ashburn, Brewer, and
: ABS: Baugh, F}:\.bsetta, Margett, and Oller]

(AYE: Bt ABSH—
Vote requirement: 21

Version Date: 8/22/00
76
Summary

This billoowdd W
Mandates that public agencies make records in any electronic format in which
they store the records.

Limits the cost of duplicating a copy in an electronic format to the direct cost of
producing it in that format.

Requires requesters of electronic records to bear the cost of constructing the
record, the cost of programming and computer services necessary to produce
it. However, these costs may be charged only for records produced periodically
would require data programming, compilation or e:gtraction to produce it.

Exempts electronic records from disclosure if their disclosure in electronic
format would jeopardize or compromise the security of the original record or of
the proprietary software in which it is maintained.

Requires public agencies to justify withholding a requested record in writing by
demonstrating that the public interest protected by non-disclosure clearly
outweighs the interest in disclosure.

Prohibits agency delay in disclosing records unless in unusual circumstances
which include the need to compile data, write programming language or to
construct a report to extract data.

Requires agencies denying a written request for records, in whole or in part, to
respond to the request in writing.-

Background

Under current law, the California Public Records Act requires that public
records be made avatlable for inspection and copying by the public, unless
some specific and explicit exception would deny access. Copies are to be made
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available at a nominal charge. Computer records may be accessed through the
system that the agency permits. '

Analysis

Making records more accessible and requiring agencies to take into account
the affect on accessibility will promote public knowledge about governmental
action. That is a supportable goal. Because citizens have to know what
government is doing and government now does 80 much, steps need to be
taken to make information accessibile in easily used ways.

Some persons are concerned that requiring law enforcement agencies to
provide records electronically prevents them from redacting (removing) the
sensitive parts of records that other laws may obligate them not to release. He

cites victims of sex crimes, child abuse and domestic violence as examples.

The County of Orange claims that the costs of redacting exceed the amounts
that legally they may charge for copies.

However, the recent amendments to the bill should allay the County of
Orange’s objections because these amendments arguably prectude the
disclosure of electronic records except to the most persistent and well heeled of
requesters. It is difficult to imagine how records wuld-ever be produced in an
electronic format without costly and time-consuming litigation. This is
precisely what they agents of government want to protect their activities from
being known to the public.

Su & {tion Received

- Support: California Newspaper Publishers Association (Sponsor)
Opposition: County of Orange (pror to last amendments]

Consultant: Mike Petersen
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MEASURE:
AUTHOR :
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DATE:
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AB 2799
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Public records: disclosure.
06/29/2000
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AB 2799 Assembly Bill - Bill Analysis

AB 2799

Assembly Member Shelley
As Amended June 22, 2000
Hearing Date:

Government Code

GMO:¢jit

June 27, 2000

This bill would revise
Records Act (PRA) in or

DESCRIPTION

D

http://www.leginfo.ca.gov/pub/bill/asm/a... b_2799_cfa_20000629_165142_sen_comm.htr

SENATE JUDICIARY COMMITTEE
Adam B. Schiff, Chairman
1999-2000 Regular Session

(=Y o >

SUBJECT

Public Records:; Disclosure

various provisions in the public
der to make available public

(800) 666-1917

records, not otherwise exempl from disclosure, in an

electronic
electronic
what costs
records in

The bill would add, t©
permit an extension ©
public records, the n
write progremming langua
to extract data.

a request for publ
whole ox in part,

Public Records Act sh

o the unusual circumstances that would
f time to respond to a request for

ced of the agency to compile data,

ge, or construct a computer report
The bill would require that a response to
ie records that includes a denial, in
shall be in writing, and provide that the
all not be construed to permit an
agency to delay or obstruct inspection or copying of public

if the information or record is kept in
format by a public agency. It would specify
the requester would bear for ohtaining copies of
an electronic format.

¢ LEGISLATIVE INTENT SERVICE

records,
BACKGROUND :::-‘
828
This bill is a blend of two bills that were passed by this ';5

Committee last year,

AB 1099 (Shelley), and SB 1065 (Bowen) .

(more)

AB 2799 (Shelley)

Page 2

AB 1099 passed the
provisions unrelat

1 of 10

{and was chaptered) but contained
ed to electronic recoxds. SB 1065 was
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vetoed by the Governor,
he believes the bill to

htip://www.leginfo.ca. govipub/bill/asm/a...b 2 799_cfa_20000629_165142_scn_comm htr

who stated in his veto message that
be well-intentioned, but “the

State's information technology resources should be directed

towards making sure that
compliant. The author
would ensure the comp

its computer systemg are year 2000

waz unwilling to add language which
letion of this task before the

implementation of the provisions of this bill.* Most of SB
1065 was incorporated into AB 2799,

AB 2799 c
received without much
California Newspaper
several bills moving €
public records or to t
public agencies.

ontaing those provisions of both bills that were
opposition, It is sponsored by the
Publishers Association, and is one of
hrough both houses that relate to

he use of electronic recoxrds by

CHANGES TO EXISTING LAW

data in any form de

The Public Records Act allows an agency to provide computer
termined by the agency. The Act directs

a public agency, upon request for inspection or for a copy

of the recordg, Lo respo

which are specified in
regponding may be exten
[Government Code Section 6253.]

Thiz bill would:
Require a public agency to make disclosable

a)

nd to a request within 10 days
after receipt of the request. In unusual circumstances,
the Act, this timeline tor

ded in writing for 14 days.

{(800) 666-1917

information available in any electronic format in

which it holds the information, unless release of the
information would compromise the integrity of the
record or any proprietary software in which it is
maintained; - -
add, in the definition of "unusual circumstances”
for which the time limit for responding to a request
for a copy of records may pe extended up to 14 days
after the initial 10 days, the need for the agency to
to write programring language or a
or to construct a computer report to

b)

compile data,
computer program,
extract data;

AR 2799 (Shelley)

Page 3

c)

Require a public

2

.l LEGISLATIVE INTENT SERVICE
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[

e

agency to regpond in writing to a

written request for public records, including a denial
of the request in whole or in part, and requiring that
the names and titles of the persons responsible for

the denial be sta
Provide that nothing in the Act shall be construed

d)

ted therein;

to pernmit the agency to delay or obstruct the
inspection ox copying of public records;

e)

Provide that a requester pear the costs of

programming and computer services necessary to produce

f)

Delete the provi

herwise readily produced, as specified;
sion in current law that computer

data that is a public record shall be provided in a
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form determined by the agency.

COMMENT

1. Stated need for legislation

With the advent of the electronic age, more and more
people want to be able to access information in an
electronic formac. Apparently, there is not current
authority under which a person geeking electronically
available records could obtain such records in that
format. This means that if an agency makes a CD or disk
copies of the records, a member of the public could not
obtain records in that format-the public¢ would have to
buy copies made out of the printouts from the recoxds.
The expense of copying these records in paper format,
especially when the records are voluminous, makes those
public recoxds practically inaccessible to the public,
aceording to the author and the proponents.

The author also states that the current provigion in the
PRA that gives a public agency the discretion te
determine in which form the infarmation requested should
be provided works so that the agency can effectively
frustrate the request by providing a copy of the
requested record in a form different from the request,
which could sometimes render the information useless.

The sponsor of this bill, the California Newspaper
Publishers Association (CNPA) alszo contends that the
10-day period that a public agency has to respond to a
request for inspection or copying of public records is

AB 2799 (Shelley)
Page 4

not intended to delay access to records. It is intended
instead, when there is a legitimate dispute over whether
the records requested are covered by an exemption, to
provide time for the agency to provide the information or
provide the written grounds for a denial. What many
state agencies do, the sponsor gsays, is to use the 10
days as a “grace period* for providing the information,
during which time many a requester (members of the
public) often gives up and never acquires the record.

These two deficiencies in the Public Records Act are what
this bill is intended to cure.

2. Information in electronic form to be provided in game

form

This bill would require a public agency that has
information constituting a public record in an electronic
format to make that information available in an
electronic format upon request. additionally,

a) the agency is required to provide information in any
electronic format in which it holds the information;

and

LH: 286srop - 8
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b) the agency is required to provide a copy of an

3.

electronic record in the format requested if it is the
format that had been used by the agency to create
copies for its own use or for other agencies.

Conditions on providing records in electronic format

The bill would make conditional the requirement that a
publie agency comply with a request for public records
held in an electronic format. These conditions are:

a.

An agency would not be required to reconstruct a
record in an electronic format if the agency no longer
has the record available in an electronic foxrmat.

This provigion was amended into SB 1065 (Bowen) when it

was heard in this Committee last year, in response to
concerns raised by the some state agencies.

An agency would not be permitted to make information
available only in an electronic format.

Even though this bill is intended to make records

AB 2799 (Shelley)
Page 5

c.

available to the public in electronic format if kept by
an agency in that form, an agency may not, under this
pill, frustrate the public's access Lo jaformation by
then converting the non-electronically formatted
records into electronic format., As prevalent as
electronic data processing is now, there are still
those who may not have access to computer equipment te
read computer disks or CDs. Thus, if public
jnformation is requested in a form other than in an
electronic format, a public agency must provide such
record in the non-electroni¢ format,

However, this bill would require the agency to provide
information in electronmic format only if requested by a
member of the public. 1f the record is available in
electronic format as well as in printed form, it is not
clear whether the public agency has an obligation te
rell the requester that the information is available in
electronic format.

SHOULD A PUBLIC AGENCY INFORM A REQUESTER THAT THE
INFORMATTON REQUESTED 1$ AVAILABLE IN ELECTRONIC FORM?

An agency would not be required to release an
electronic record in electronic form if its release
would jeopardize or compromise the security or
integrity of the original record or of any proprietary
software in which it is maintained.

Thiag limitation was added to the bill in order to
alleviate concerns that electronic records, though
created with taxpayer money {see Comment 5}, may have
been produced using software designed specifically for

e/ www.leginfo.ca.gov/pub/hill/asmia,. b_2799_cfa _20000629_165142_scn_comm.htr
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the agency. This bill would give the agency the
flexibility to refuse to release a requested record in
electronic format, if such a release would mean that
the software would also have to be released., Even
without the software problem, though, an electronic
record containing the data may be deciphered and the
software program reconstructed {see below).

The agency also may refuse to provide the information
in electronic format if the electronic record, when
cransmitted or provided to a requester, could be
altered and then retransmitted, thus rendering the

AB 2789 (Shelley)
Page 6

4.

original record vulnerable.

These two concerns were registered by opponents of SB
1065 last year. Thus, AB 2799 includes a provision
that gives the publi¢ agency the option net teo provide
the information if disclosing it would jeopardize the
integrity or security of the system.

a) The Department of Motor Vehicles would not be
required to provide public access to its records where
access is otherwise restricted by statute.

These records would be, among others, pergonal
information on holders of driver's licenses, and other
information protected by federal and state privacy
statutes.

The Governor's veto message of &B 1065 stated that many
of the state's computer systems do not yet have the
capacity to implement the provisions of the bill, and
that he is concerned that SB 1065 would not be able to
protect “the confidentiality of citizens whose personal
information is maintained by the state departments
inecluding the Employment Development Department, the

hutp:/iwww.leginfo.ca gov/pub/bill/asm/ a..b_2799_cfa_20000629_165142_sen_comm.hir
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Department of Motor Vehicles, the Department of Health .
Gervices, and the California Highway Patrol.” Iy

only the records of the DMV, where access to the
records is restricted by statute., are exempt from this
bill.

SHOULD THE OTHER AGENCIES ALSQ BE EXEMPTED?

costs of reproduction of records: what requester pays

for

This bill would specify the coﬁying costs that a
requester would pay:

a) 1f the record duplicated is an alectronic record in a
format used by the agency to make its own copies or
copies for other agencies, the cost of duplication
would be the cost of producing a copy in an electronic

LH: 288&op - 10
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format.
b) If the public agency would be required to produce &

AB 2799 (Shelley)
Page 7

copy of an electronic record and the record is one that
is produced by the public agency at ostherwize regularly
scheduled intervals, _ox if the request would require
data compilation, extraction, or programming to produce
the record, the cost of producing a copy of the record,
including the cost to construct a record, and the cost
of programming and computer services nacessary to
produce the record.

5. Target records to be duplicated

This bill would target voluminous documents as those
publi¢ recordsz to which the public should have access in
the electronic format, and those public records such as
the city budget, environmental impact reports, or minutes
from a Board of Supervisors' meeting as documents that
should be available on disk or the Intermet. Eapecially
because these documents were created a taxpayer expense
in the first place, it is argued, a person seeking copies
should not be gouged by the public agency f$or the cost of
a person standing in front of a copy machine to duplicate
the record when the record could quickly be copied onto a
disk or accessed on the Internet. Thus, the bill
provides that the cost of duplicating a record in
electronic format would be the direct cost of producing
' that record in electronic format, i.e., the cost of
copying the CD or copying records stored in a computer
into disks.

wWhere the records do not lend themselves to electronic
Format, thia bill would not impose a duty on the public
agency to convert the records into electronic format
(just as the agency would not be permitted to make
records available only in electronic format). For
example, environmental impact reports, which are
voluminous, normally contain maps and other fold-out
attachments. Until these documents are actually produced
by the public agency oI their contractors in electronic
format, there would be no obligation for the agency to

provide the reports in disk or CD form.

However, if at some point in time these voluminous

AD 2799 (Shelley)
Page 8
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records do become available in- electronic foxm, it is
possible that public agencies will just have to create
websites for posating all disclosable records accessible
to the public.

6. Public agency may not delay or cbstruct access to
public records

Thiz bill would provide that “Nothing in this chapter
shall be construed to permit an agency to _delay or
obstruct the inspection:or copying of public records?"
(Government Code Section 6253(d) .1 :

Thus, any delay experienced by an agency in responding to
a request could be interpreted as a violation of the
Public Records Act. Under existing law, the court is
required to award reasonable attorney's fees and court
costs to a person who prevailg in litigation filed under
the PRA. But this award would be available only if the
requester can prove that the agency *obatructed* the
availability of the requested records for inspection or

copying. Becausge of the change this bill would make to =
the referenced provision, it may invite litigation at 2
every delay in production of records requested. %
[de}
Proponients of this change, however, point to the fact =
that when this section was last amended, the word “"delay” 2
was replaced with the word "gbstruct.” The return of the g
word *"delay*® to this sectiom, they say, would remove any
doubt that the prior gubstitution of "obstruct” for i
"delay" in subdivision {d) of Section 6253 was not o
intended to weaken the PRA'S mandate that agencies act in E
good faith to promptly digcloge public recards. requested %
under the Act. —
pd
An example used by proponent, counsel to The Orange &
County Register, is the requested records from the Z
tniversity of California, trvine, for the Register's ul
investigation and xeport on the abuses at the E
universicy's fertilicy clinte (for which the Register e
earned a Pulitzexr Prize). The Register apparently P
utilized the PRA to cbtain public records that were 5
critical to the reporting. Repeated reguests met with W
repeated months of delay, "even where the University
readily conceded that the records are not exempt from ::‘
Q“
l‘::'.
4

AR 2799 (Shelley)
Page 9

disclosure,” Propaonent indicated, however, that the
Register “is not 80 na?ve as to believe that this
amendment will solve the serious problem of
administrative delay in responding to CPRA requests?”

7, "Unusual circumstance" would extend time to regpond

Existing law provides for an extension of the public

LH: 298roP-12 4
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9.

agency's deadline for responding to a request from 10
days to no more than 14 days more, if certain "unusual
circumstances exist, such as the need to seaxch for and
collect data from field facilities separate from the
office processing the request or the need for :
consultation with another agency that has a substantial
interest in the determination of the request..

This bill would add to these "unusual circumstances, ' the
need to compile data, write programming language oI &
computer program, or to congtruct & computey report to
extract data. This provision recognizes that sometimes
the information or data requested is not in a central
jocation nor easily accessible to the agency itgelf, and
thus would take time to produce or copy.

Denial of request must be in writing

Existing law requires an agency to justify the
withholding of its record by demonstrating that the
record requested is exempt under the PRA, or that on the
facts of the particular case, the public interest served
by not diaclesing the information outweighs the public

interest served by disclosure of the record. The PRA

provision does not require this justification or denial
of the request to be in writing.

This bill would expressly state that a response to a
written request for inspection or copying of public
records that includes a determination that the request is
denied, in whole or in part, must be in writing.

withdrawn opposition .

AB 2799 (Shelley)
page 10

The following entities initially registered opposition to
the bill for various reasons, most of them related to the
proprietary softwarxe and security exemption from
providing information in electronic format and to the
earlier version which did not specify that electronic
records or electronically formatted information must be
disclosable in the first place {or not exempt from the
PRA) to be available in electronic format:

The County of Los Angeles; the County of Los Angeles
Sheriff's Department; California State Sheriff's
Association; California State agsociation of Counties;
California Association of Clerks and Election Officials.

The amendments last made to this bill shifted these
entities’' position to neutral.

The one remaining opponent of the bill, the County of

¢
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Oorange, contends that the county, like many others,
already provide information to the public on public
records and how to access them, 24 hours a day through
the Internet. "Without reasonable regulations, ‘ the
county argues, "County staff could be required to spend

considerable time copying and editing records,

determining if they are appropriate for public disclosure

and responding with written justifications if the
requests are denied.”

Support: Orange County Register

Opposition: County of Orange

HISTORY
Source: California Newspaper Publishers' Association (CNPA)

Related Pending Legislation: SB 2027 (Sher) would also
amend the Public Records Act as it relates to a person's
right to litigate in the event of a denial of the person’s
request. The bill is now in the Assembly Judiciary
Committee.

prior Legislation: AB 1099 (Shelley) and SB 1065 (Bowen),

AB 2799 (Shelley)
Page 11

see background)
prior Vote: Asm, G.D, (Ayes 12, Noes 2)

asm. Appr. (Ayes 17, Noes 2)
Asm. Flr. {Ayes 70, Noes 4)
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VOTES - ROLL CALL
MEASURE:; AB 2799
AUTHOR: Shelley
TOPIC: Public records: disclosure.
DATE: 05/25/2000
LOCATION: ASM. FLOOR
MOTION: AB 2799 SHELLEY THIRD READING

{AYES 70. NOES 4.) (PASS)

AYES
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Bates Battin Bock Briggs '
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Gallegos Granlund Havice Honda

House Jackson Keeley Knox
Kuehl Leach Lempert Leonaxd

Longville Lowenthal Machado Maddox
Maldonado Mazzoni McClintock Migden
Nakano - Olberg Robert Pacheco Rod Pacheco
Papan Pescetti Reyes Romexo

Runnery Scott shelley Steinbery

strickland Strom-Martin Thompson
Torlakgon Vincent Washington Wayne

Wesson Wiggins Wildman Wright
Zettel Hertzberg

NOES
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Ackerman Ashbuzn Brewer Kaloogian

ABSENT, ABSTAINING, OR: NOT VOTING

'ftt-l1!‘1"'1‘ttf‘tittitiﬂ*"*'**'i'*

Baugh Frusetta Margett Ollex
villaraigosa Yacancy

1ofl

(800) 666-1917

," LEGISLATIVE INTENT SERVICE

n:"‘,
=nw %
LY %

L]

LH: 294rop-16 1



AB_2799 Assembly Bill - History

1of 1

COMPLETE BILL HISTORY

BILL NUMBER : A.B. No. 2799
AUTHOR
TOPIC

: Shelley
Public records: disclosure.

TYPE OF BILL :

Active

Non-Urgency
Non=-Appropriations

Majority Vote Required
state-Mandated Local Program
Fiscal :
Non-Tax Levy

BILL HISTORY

2000
July 6
July 5
June 22
June 22
June 8
May 25
May 25
May 24
May 23
May 22
May 8
May 2
Apr. 27
Apr. 27
Apr, 24
Apxr. 10
Mar. 16
Feb. 29
Feb. 28

Read second time, amended, and re-referred to Com. on APPR.

From committee: Amend, do pass as amended, and re-refer to Com, on
APPR. (Ayes 5. Noes 0.).

From committee chair, with author's amendments: Amend, and re-refer
to committee. Read second time, amended, and re-referred to Com.
on JUD.

Read second time, amended, and re-referred to Com, on APFR.
Referred to Com. on JUD.

In Senate. Read first time. To Com. on RLS. for assignment.

Read third time, passed, and to Senate. (Ayes 70. Noes 4, Page
6573.)

Read second time. To third reading. :

Read second time and amended. Ordered returned to second reading.
From committee: Amend, and do pass as amended, (Ayes 17. Noes 2.)
(May 17).

From cormittee: Do pass, and re-refex to Com. on APPR.
Re-referred. (Ayes 12. Noes 2.) (May B)., <« .

Re-referred to Com. on G.O.

Joint Rule 81 (b) (5) suspended, :

from committee chair, with author’s amendments: Amend, and re-refer
to Com. on G.0O. Read second time and amended.

In committee: Set second hearing. Failed passage. Reconsideration
granted.

In committee: Set, first hearing. Hearing canceled at the request
of author. '

Referred to Com. on G.O.

From printer. May be heard in committee March 30.

Joint Rule 54 suspended. Assembly Rule 49(a) suspended. Read first

cime. To print.
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AB 2799 (Shelley) None
File Itemn #

Assembly Floor: 70-4

[ AYE: All Republicans except; NO: Ackerman, Ashburn, Brewer, and
Kaloogian; ABS: Baugh, Frusetta, Margett. and Oller]

Senate Judiciary: X-X

(AYE: ; NO:; ABS:)

Vote requirement: 21

Version Date: 6/22/00

Summary

This bill:
Mandates that public agencies make records in any electronic format in which

they store the records.

Limits the cost of duplicating a copy in an electronic format to the direct cost of
producing it in that format.

Requires requesters of electronic records to bear the cost of constructing the
record, the cost of programming and computer services necessary to produce
it. However, these costs may be charged only for records produced periodically
would require data programming, compilation or extraction to produce 1t.

Exempts electronic records from disclosure if their disclosure in electronic
format would jeopardize or compromise the security of the original record or of
the proprietary software in which it is maintained.

Requires public agencies to justify withholding a requested record in writing by
demonstrating that the public interest protected by non-disclosure clearly
outweighs the interest in disclosure.

Prohibits agency delay in disclosing records unless in unusual circumstances
which include the need to compile data, write programming language or to
construct a report to extract data.

Requires agencies denying a written request for records, in whole or in part, to
respond to the request in writing.

Bac und

Under current law, the California Public Records Act requires that public
records be made available for inspection and copying by the public, unless
some specific and explicit exception would deny access. Copies are to be made

AB 2799 (Shelley)
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available at a nominal charge. Computer records may be accessed through the
system that the agency permits.

Analysis

Making records more accessible and requiring agencies to take into account
the affect on accessibility will promote public knowledge about governmental
action. That is a supportable goal. Because citizens have to know what
government is doing and government now does so much, steps need to be
taken to make information accessible in easily used ways.

Some persons are concerned that requiring law enforcement agencies to
provide records electronically prevents them from redacting (removing) the
sensitive parts of records that other laws may obligate them not to release. He
cites victims of sex crimes, child abuse and domestic violence as examples.

The County of Orange claims that the costs of redacting exceed the amounts
that legally they may charge for copies.

However, the recent amendments to the bill should allay the County of
Orange’s objections because these amendments arguably preclude the
disclosure of electronic records except to the most persistent and well heeled of
requesters. It is difficult to imagine how records would-ever be produced in an
electronic format without costly and time-consuming litigation. This is
precisely what they agents of government want to protect their activities from

being known to the public.

Support & Opposition Received
Support; California Newspaper Publishers Association (Sponsor)

Oppositfon: County of Orange (prior to last amendments)

Consultant. Mike Petersen

AB 2799 (Shelley)
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AB 2799 Assembly Bill - Votc Information
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VOTES - ROLL CALL
MEASURE: AB 2799
AUTHOR: Shelley
TOPIC: Public records: disclosure.
DATE: 05/25/2000
LOCATION: ASM. FLOOR
MOTION: AB 2799 SHELLEY THIRD READING

(AYES 70. NOBS 4.} {PASS)
AYES
oo W
Ranestad Alquist Aronexr Baldwin
Bates Battin Bock Briggs
Calderon Campbell Cardenas Cardoza
Cedille Corbett Correa Cox
Cunneen Davis Dickerson Ducheny
Dutra Firebaugh Florez Floyd
Gallegos Granlund Havice Honda

House Jackson Keeley Knox
Kuehl Leach Lempert Leonard

Longville Lowenthal Machado Maddox
Maldonado Mazzoni McClintock Migden

Nakano Olberg Robert Pacheco Rod Pacheco

Papan Pescetti Reves Romero

Runner Scott Shelley Steinberg

Strickland Strom-Martin Thompson Thomson
Tor lakson Vincent Washington wWayne

Wesson Wiggins Wildman Wright
Zettel Hertzbery

NOES

LR 2 -

Ackerman Ashburn Brewer Kaloogian

ABSENT, ABSTAINING, OR NOT VOTING
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Baugh  Frusetta Margett Oller
villaraigosa vacancy
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08-23/00 14:16 FAX 3192112 @001-005

Assembl
QLalifornia @eggzlafure

KEVIN SHELLEY
Mjority Tender

FACSIMILE TRANSMISSION

Date: Q[ZS[CK)

| To: 11 ' Fax: 4Y45-3lo5
Phone:

From: RMM Fax: 916-319-2112
Phone: ?16-319-2012

RE: AR 2794 /cMes ]

Number of Pages Including Cover:

Comments: (¢ Nes an 3 | M %1 ﬂg,,,_(m(;é

SACRAMENTO OFRICE » STATE CAFITOL « RO, BOX 342849, SACRAMENTO, CA WIT49-8812 » PHONE: 91 22w 3000 # FAX: (911 519-2112
DISTIICT OFFICE » 375 COLDEN GATE AVENUE. SUCTE, 1460, 5AN FRANCISCO, CA 94102 = PHONE, (418 837232 FAN HES 33178
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06/23/00

14:16 FAX 3182112 1005005

SuE/ i EY

CARPENTER SNODGRASS Fi 0
& ASSOCIATES

June 20, 2000

JUN 20 2000
TO: The Honorable Adam Schiff, Chairperson
Members, Senate Judiciary Committee
FROM: Carpenter Snodgrass & Associates OPPOSE

RE: AB 2799 (Shelley) Hearing Date: June 29, 2000

On behalf of the Orange County Board of Supervisors, we urge your opposition
to AB 2788 (Shelley) which would require any agency to provide elactronic '
public records upon request. _

The County of Orange, like many counties is using the intemet to broadcast
information about public records and how they can be accessed by the
community. This gives citizens 24 hour-a-day access to Assessor, Treasurer-
Tax Collector, Purchasing and Board of Supervisors records, to name a few.

Without reasonable regulations, County staff could be required to spend
considerable time copying and editing records, determining if they are
appropriate for public disclosure and responding with written justlftcatlons if
requests are denied.

For these reasons we urge your NQ vote on AB 2799.

cc. Assemblyman Shelley

P.O.BOX 17516

1301 KSTREET SUH'E 7o
IRVINE, CALIFORNIA 92623 SACRAMENTO.CA
T14:863-0440
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