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Dear Assembly Member Sheliey:

#003/005

CALIFORNIA ASSOCIATION OF
CLERKS AND ELECTION OFFICIALS

June 21, 2000

The Honarable Kevin Shelley
California State Assembly
State Capitol, Room 3160
Sacramento, CA 95814

ASSEMBLY BILL 2799 (SHELLEY) PUBLIC RECORDS: DISCLOSURE
AS PROPOSED AMENDED
NEUTRAL

Based on the amendments agreed to this week, the California Assoclation
of Clerks and Election Officials removes its opposition to your bill,
AB 2799. OQur members wish to thank you for agreeing to amend the bill

to address their concams.

The bill, as proposed amended, now addresses the costs Incurred by
public agencies in providing copies of electronic records under
circumstancas now described in the bill. We appreciate your willingness,
and that of the bill's sponsof, to work with us to resolve the issues raised
during the discussion of AB 2799.

Very truly yours,

Violet Varona-Lukens, Co-Chair

Clerks of the Board of Supervisors
Legisiative Committee
VVL:IM:p]
Ofcium Popull - Office of the People LH: 30grop - 24
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Sacramento Legisiative Office

STMEST, SUNTE 400 = SADRANENTO. s
nwK F16) 4417000 - FAX (10 4a5-1484

Juna 23, 2000

State Capitol, Room 3160
Sacrameno, California 95814

@004/00%
@oo2

iy

Goard of Supervisate
s Diswvier

wmmmmaum
‘Sacond District

ZEV YARQGLAVEKY
DO KNARE
Pourth Distict

WNEHAEL D. ANTONCAVICH
P Disshicd

RE: ASSEMBLY BILL 2799 (SHELLEY), AS AMENDED JUNE 22, 2000

Dear Assembly Member Shelley:

| am pleased to infonnyoumat.muunazz.zom.ammdmomsaddmssms
Angeles County concems. Theum.ﬂ\ommebuaomwmardof

Supaervisors is no longer opposed to your Assembly Bill 2799,

Very Truly yours,

ve Zehner
Principal Deputy County Counseal
szZif
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AMENDED IN SENATE JUNE 22, 2000
AMENDED IN ASSEMBLY MAY 23, 2000
AMENDED IN ASSEMBLY APRIL 27, 2000

CALIFORNIA LEGISLATURE—1999-2000 REGULAR SESSION

ASSEMBLY BILL No. 2799

=

Introduced by Assembly Member Shelley
(Principal coauthor: Senator Bowen)
(Coauthors: Assembly Members Alquist and Romero)

February 28, 2000

M rrem—

An act to amend Sections 6253 and 6255 of, and to add
Section 62532 6253.9 to, the Government Code, relating to
public records.

LEGISLATIVE COUNSEU'S DIGEST
AB 2799, as amended, Shelley. Public records: disclosure.
(1) The California Public Recor _Act provides that any
n may receive a COpY of any identifiable public record
from any state or local agency upon payment of speeified fees
covering direct costs of duplication or a statutory See if
applicable. The act provides that it shall not be construed to
permit an agency (0 obstruct the inspection or copying of
public records and requires any notification of denial of any
request for records pursuant to the act to set forth the names
and titles or positions of each person responsible for the denial.
The act also requires computer data to be provided in a form

determined by the agency.
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(1) The agency shall make the information available in
any electronic format in which it holds the information.
(2) E?ch agency shall provide a copy of an electronic

record in the format requested if the requested format is

@y-The cost of duplic;ztion “shall be limited to the L V""j:'" C‘":‘x‘ ':(’ M
direct cost of pmducinﬁ a copy of a record in an electronic W A 904.{

format. . :
(b) Nowithstanding paragraph (%) of subdivision (@). (& T Lok Carid
the requester shall bear the cost of producing a copy of e ¢:...ﬁ .
the record, including the cost 1o construct a record, and At 49“‘“'3
the cost of programming and computer  services 1
necessary to produce a copy of the record when either of \J s ppirio
the following applies: T

(1) In order 10 comply  with the provisions of G (_‘2,,;\_’(9"4/ c"“ﬁk %
subdivision (a), the public agency would be required 0 X _f eirq ¢ oD '
produce a copy of an electronic record and the record is Eé - e N

one that Is produced only a otherwise  regularly d“ Ce
scheduled intervals.

%
4
o
4
0) 666-1917

5

®
- 5
g

0

(2) The request would require data compilation, )"

exiraction, or programming 10 produce the record. "%

(c) Nothing in this _section chall be construed to ea ST J u

require the public agency to reconstruct a repert record A 2% s

in an electromic format if the agency no longer has the e iy

report-itseif record available in an electronic format. %WM 2
& o (O z
(d) Nothing sn this section shall be construed to permit L '(C: og:’ r-g'} E—ZJ

an agency to make information available only I an ) - o
electronic format. Y (G ‘-""_ L"“Q'%

@ L

(e) Nothing in this section shall be construed 10 2 (‘.»‘.rcM lb ?

- s - » (D

require the public agency o release an electronic record e M’M o

in the electronic farm in which it is held by the agency if M‘b“ ~0) -

its release would jeopardize or comprontise the security ) e W .

or integrity of the ot TZCord or o any propretary .z""’l LM n & R
software in which it is maintained. ) a ' . ::=
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AB 2799
Page 1
ASSEMBLY THIRD READING
AB 2799 (Shelley)
As Amended May 23, 2000
Majority vote

APPROPRIATIONS 17-2

GOVERNMENTAL ORGANIZATION

—-—-——-—-—-——-v'-v—----—---—‘-...-_____.—--._---—--—-—-—_.___.__.-.__.__,._.._____,.._

|Ayes: |Wesson, Granlund, Battin, |Ayes: |Migden, Campbell Alqguist, |

| |Brigys, Cardenas. | | Bxoner, Ashburn, Cedillo, |
| | Lempert, Longville, 1 | Corbett, pavis, Kuehl, |
| iMachado, Maldonado, | |Maldonado, FPapan, Romero, |
| lStrickland, Wiggins, ] }Shelley: Thomaon, Wesson, |
| |Wxright | |Wiggins, Zettel !
| | | | i
| mom——— pmm e mm e m S ST T o e mmm eI T S m S TEEE |
|Nays: | Brewer, Floyd (Nays:lAckerman, Brewer |
. 1 : | ! |
SUMMARY _ : provides for the release of public records in an

oM
slectronic format and requires a public agency that withholds a

public record to justify its withholding in writing. specifically.,
this bill

ISR At

) Deletes the requirement that public records kept on computer be
disclosed in 2 form determined by the public agency. Requires a
public agency that keeps public records in=an electronic format to

make that information available in that electronic format when

requested by any person and according to the following guxdelines:

a) The agency must make the information available in any
electronic format 1in which it holds the information;

b) Each agency must provide a copy of an electromnic record in

the format requested if the requested format is one that has

peen used by the agency to nreate copies for its own use oxr for
provision t+o other agencies; and,

c}) An agency may not be required to reconstruct a report in an
electronic format if the agency no longer has the records

svailable in an electronic format.

2)Requires an agency that denies 2 request for inspection oOr copies
of public records to justify its withholding in writing when the

AB 2799
Page 2

request for public records was in writing.

htm!

(800) 666-1817
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3)Specifies that this= requircments of this bill shall nct be

conatrvued: a) to permit an agency to make information available

only in an clectronic format; noI, p) to permit access to records
held by the Department of Motor Vehicles that are otherwise

restricted under the public Records Act {PRA)

4)Specifies that, in addition to existing provisions prohibiting &

public a2gency from gbstructing the inspection or copying of public

records, NO agency may delay the inspection or copying of public
records.

EXISTING LAW !

1)pefines "public record” to include any writing containing

information relating to the conduct of the public's business

prepared, owned, used, or retained by any state or local agency
regardless of physical form ox characteristics.

2)Requires public cecords to be open to inspection at all times

during the office hours of a state or local agency and affords

every person the right to inspect any public record, except as
specifically provided.

3)Requires state and local agencies to make an exach copy of a
public record available to any person upon payment of fees
covering direct costs of duplication.

4)Requires that computer data be provided in & form determined by
the agency.

FISCAL EFFECT According to the Assembly Appropriations Committee
analysis: =

1)Assuming that agencies generally respond in writing when denying a
public records request, there should be negligible fiscal impact.

2)Potential costs to various agencies that currently make and sell

copies of public records Jocuments for workload in redacting

nondiscleosable electronic records [rom disclosable electronic
records.

AL 2799 Asscmbly Bill - Bill Analysis hnp:/fwuw.lcginfo.ca.gm'.’puh/hilI:’usm.’u,.._2799 ofa_20000524_172114_ssm fioor html

(800) 666-1817
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AB 2799
page 3
COMMENTS @ PRA permits a state or local agency to provide computer

records in any format determined Dy the agency. Tnis pill would
require puplic agencies (0 provide computer records in any format
that it curwently ases. This bill would also prohibit an agency
from delaying 2access to the inspection or copying of public records.
This bill is an attempt to provide reasonable guidelines for public
access Lo electronically held records and the author beliaves that
this bill will substantially increase the availability of public
tecords and reduce the cost and inconvenience assaciated with large

volumes of paper records.

LH: 30droP -29



Some remain concerned with this bill's requirement that public
records be released in any gelectronic format that the agency uses O
hold public records. They point out that state and local agencies
retain massive databases which may include disclosable as well as
nondisclosable public records, Those concerned claim that
separating disclosable electronic records from nondisclosable
electronic records could be a costly and time-consuming process that
is more vulnerable to errol and may result in the unintentional
release of nondiseclosable records. Additionally, some note that
this bill does not contain a provigsion authorizing agencies to
charge fees covering the cost of preparing the electronic record for
public release when such preparation is necessary. It is unclear
how agencies currently account for public records that are required
to be redacted but that axe disclosed in a paper format.

The provisions of this bill regarding electronic recerds are
identical to those contained in

sp 1065 (Bowen) of 1999 that was vetped by the Governor. The
Governor indicated at the time that the state's information

technology resources should be directed towards making sure that its
computer systems were year 2000 compliant.

Analysis Prepared by Richard Rios / G. O. / (916) 319-2531 FN:
0004727

AT} 2790 Assembly Bill - Bill Analysis hnp:f'!WWW.lcginFn.cmgovipub/billt‘asnu'a..A_2 799 _cfa_20000524_1721 14_asm_floor.hten!
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Assembly Republican Bill Analysis
Governmental Organization Commifttee

AB 2799 (SHELLEY)
PusLIC RECORDS: DISCLOSURE.

Version: 5/23/00 Last Amended
Vote: Majority
Support Encourages public acc

agencies.

Should state and local agencies be required to
facilitate public access to records?

1. Mandates that public agencies make records in
any electronic format in which they store the

records.

2, Requires public agencies 10 justify withholding
u requested record in writing by demonstrating
that the public interest protected by non-
disclosure clearly outwei ghs the interest in
disclosure. ’

3. Prohibits agency delay in disclosing records.

4. Requires agencies denying a written request for
records, in whole or in part. o tespond to the
request in writing.

California Newspaper Publishers Association
(Sponsor), Ca_l.ifomia First Amendment Coalition.

California Municipal Utiliies Association,
California State Sheriffs’ Association, California
Association of Clerks and Election Officials, Los
Angeles County Board of Supervisors, San
Bemardino County Sheriff. N

AB 2799 (Shellei)

vice-Chalr; Tony Strickland
Tax or Fee Increase: No
ess to computerized records of state and local

wronments In Sup sort of the Bill

Permitting the broadest access to public records is
consistent with the principles of our form of
govemnment and current stute law. We should do
what we can 10 assure such access. It is how the
citizens know what the government i doing.

yrotmiets In Opposition o the Pill

This bill would increase the costs of state and Jocal
agencies by making more records available, This is
just another state mandate on local governments.

As approved by the Assembly Appropriations
Committee (5/17/00):

MINOR LOCAL AND STATE COSTS -
Unknown, probably minor costs to state and local
public agencies for release of records, poientially
state-reimbursable.

Fiscal Comment
The costs are associated with public entities that are
required to relcase public records in any ¢lectronic
form in which it currently exists. Public entities
may keep large amounts of information in a
database, some of which may not be for public
consumption. Public entities may then have 10
urge the database and eliminate nondiscloseable

Assembly Republlcan Governmental Organization
Votes (12-2) 5/6/00

Noes: Brewer
Abs. / NV: Margett

Assembly Republican Appropriations votes (17-2)
5/17/00

Ayes: Campbell, Ashburn, Maldonado, Zettel

Noes: Ackerman, Brewer

Abs. / NV: Runner

Assembly Republican
Ayes: None
Noes: None
Abs. / NV: None

Assembly Republican
Ayes: None

Noes: None
Abs. / NV: None

Votes (0-0) 1/1/00

Votes (0-0) 1/1/00

records, which could be a costly endeavor.

Ayes: Grantund, Bautin. Briggs, Maldonado, Suickland

1. Under current law, the California Public
Records Act requires that public records be
made available for inspection and copying by
the public, uniess some specific and explicit
exception would deny access. Copies are to be
made available at a nominal charge. Computer
records may be accessed through the system
that the agency permits.

2. This bill would require agencies, both state and
Jocal, to make records available in any format
that the agency uses iteelf or uses to make
records available to any other agency. It would
also require stute and local agencies to
determine that any new electronic data system
or software would not impede or impair public
access before acquiring or developing it.

3. Making records more accessible and requiring

ltem 21 Page 44

(800) 866-1917

2
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Assembly Republican Bill Analysis AB 2799 (Shelley)
agencies to provide records electronically

agencies to take into account the affect on
accessibility will promote public knowledge
about governmental action, Thatisa
supportable goal. Because citizens have to
know what govemment is doing and

government now does so much, Sieps need to be

taken to make information accessible in easily
used ways.

4. The San Bernardino County Sheriff is
concerned that requiring law enforcement

Policy Consultant: Mike Petersen 5/24/00
Fiscal Consuitant: Paul J. Deiro 5/22/00

prevents them from redacting (removing) the
sensitive parts of records that other laws may
obligate them not Lo release. He cites vicms of
sex crimes, child abuse and domestic violence
as examples.

. The other opponents claim that the costs of

redacting exceed the amounts that legally they
may charge for copies.

Ttem 21 Page 45

(800) 666-1917
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\B 2799 Assembly Bill - Bill Analysis

CONCURRENCE IN

http://leginfo.legislature.ca.gov/

AB 2799
Page 1

SENATE AMENDMENTS

AB 2799 (Shelley)

As Amended July 6,

Majority vote

2000

—
Original Ccommittee Reference:

SUMMARY
(PRA) in order

exempt from disclosure,

information or
agency -

records that includes
and provides that PRA may not be construed to permit an

writing,

agency to delay

records.

The Senate amendments
electronic public record must be
a copy of

must bear
have to produce the record at time when the record

producing
the requestor
agency would

is not regularly scheduled to be ava

Revises variou

Requires that 2 response to a request

G.O.
s provisions in the Public Records Act
lable public records, not otherwise
lectronic format, if the
format by a public
for public
shall be in

to make avai
in an e
record is kept in electronic

a denial, in whole or in part,

or obstruct inspection or copying of public

provide that the cost of duplicating an
limited to the direct cost of
a record in electronic format, except that
the cost of production if the public

jlable, or if the request

would require data compilation or programming to produce the

record.

EXISTING LAW

o BrISSSY =

1)Define

information relating
prepared, owned,

s "public record" to include any

writing containing
public's business
state or local

to the conduct of the

used, or retained by any

agency regardless of physical form or characteristics.

2)Requires public records to be open to inspection at all times

during the of

every person

local agency and affords
public record, except as

fice hours of a state oY
the right to inspect any

specifically provided.

3)Require
public

covering dire

4)Requires that computer data be

s state and local agencies to make an exact copy of a
record available to any person upon payment of fees

AB 2799
page 2

ct costs of duplication.

provided in a form determined

by the agency.

AS PASSED THE ASSEMBLY

public records

determined by the public agency-
agency that keeps public records in
that information available in that e
requested by any Ppe
This bill additionally

for inspection
withholding in
in writing.

this bill deleted the requirement that
kept on computer be disclosed in a form

This bill required a public

an electronic format to make
jectronic format when

rson and according to specified guidelines.
required an agency that denies 2 request
copies of public records to justify its

ting when the request for public records was

oxr
wri
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AB 2799 Assembly Bill - Bill Analysis http://leginfo.legislann'e.ca.gov/faces/billAnalysisClient.xhtml

FISCAL EFFECT

1)Assuming that agencies generally respond in writing when
denying a public records request, there should be negligible
fiscal impact.

2)Potential costs to various agencies that currently make and
sell copies of public records documents for workload in
redacting nondisclosable electronic records from disclosable
electronic records.

COMMENTS : PRA permits a state or local agency to provide
computer records in any format determined by the agency. This
bill would require public agencies to provide computer records
in any format that the agency currently uses. This bill would
also prohibit an agency from delaying access to the inspection
or copying of public records. This bill is an attempt to
provide reasonable guidelines for public access to
electronically held records and the author believes that this
bill will substantially increase the availability of public
records and reduce the cost and inconvenience associated with
large volumes of paper records.

Analysis Prepared by : George Wiley / G. 0. / (916) 319-2531

(800) 666-1917

AB 2799
Page 3
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Assembly
@lalifarnia Wegislature
KEVIN SHELLEY

Saiority Truder

AB2799: Public Records — Electronic Records and Balancing Test

Problem:  In California, all government agencies are subject 10 the California Public Records Act
(CPRA). The CPRA is the instrument that provides the public in California with the right to access
records held by the state and all of its subdivisions. It governs the public’s right to access information
from state and local agencies, including cities and counties, school districts, municipal corporations, and
any other boards or commissions that are part of a covered political entity (Gov. Code Section 6252).

Records subject to public access under the CPRA “include any writing containing information relating to
the conduct of the public’s business prepared, owned, used or retained by any state or local agency
regardless of the physical form or characteristic”. Records held electronically have become the focus of
great debate. Under current law, when a person makes a request for data contained in computer format,
the agency has the discretion to determine in which form the information should be provided. An agency

»

can effectively frustrate & public record’s request by providing _tlhe requested records in a form different
from the public’s request. .

It is very important that an agency disclose public information in a timely fashion. If there is a legitimate
dispute over whether or not a record is covered by an exemption, the agency is entitled to take up to 10
working days to either provide the information or provide the written grounds for its denial, The 10-day
period in not intended to delay access to records; however, many state agencies believe the 10-day grace
period can be used for any record. By delaying the process, the public often gives up and never acquires
the record,

"' LEGISLATIVE INTENT SERVICE

Solution: This bill improves open govermnment by stating that no public agency shall obstruct
or delay the inspection of copying of public records. It also requires a public agency 10 produce,
upon request, a public record electronically in the format in which it is currently held (on diskette,
usually Work and WordPerfect format).

.

Status: Senate Appropriations

SACRAMENTO OFFICE » STATE CAPITOL * PO BOX 942849, SACRAMRNTO, CA QA249.0012 # I'HONE: (91H) AI9INT ¢ FAX: (Bl6r 3192102
DISTRICT QOFFICE » 455 GOLUEN GATE AVENUE, SUTTE 146(), SAN FRANCECO, CA G4t « PHONE: (415) 567 7012 ¢ FAX: (415) 557- 1178

E-MAIL: Kevin Shelley@asm.ca.gav
LH:313 A-1
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AB 2799 — Public Records Act
Senate Judiciary Committee
Thursday, June 19, 2000
Upon Adjournment - - Room 4203

Mr. Chair and Members of the Cdmm-i,ttee:

e Today, I present to you AB 2799, a bill which significantly

improves access to public records.

o This bill essentially does two things:

1. It requires public agencies to provide computerized data in any
electronic form in which that data is already kept. |

2. Tt makes onc technical change to ensurc that no agency

deliberately delays the access of requested information.

oI recently amended the bill to address the concerns of several
county and public safety agencies. As a result of these

amendments, they have removed their opposition.

oThis bill is almost identical to a measure that passed out of this

committee last year.

oAB 2799 is a good pro-government, bipartisan bill that deserves

your “aye” vote.

(800) 666-1917

LHI314 A-2
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eWith me to help answer any questions you may have are:
Tom Newton, California Newspaper Publishers Association
Terri Franc, First Amendment Coalition

LH: 315 a.3

(800) 666-1917
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AB 2799 — Public Records Act
Assembly Floor
Thursday, May 25, 2000
10:00 a.m.

Mr. Speaker and Members:

« Today, I present to you AB 2799, a bill which significantly

improves access t0 public records.

« This bill essentially does two things:

1. It requires public agencies to provide computerized data in any
electronic form in which that data is already kept.

2. It makes one technical change to ensure that no agency

deliberately delays the access of requested information.

oThis bill is almost identical to a measure that passed out of this

house unanimously last year.

oIt is a good pro-government bill that has the support of both sides

of the aisle.

o] ask for your “aye” vote
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AB 2799 — Public Records Act
* Assembly Appropriations
Wednesday, May 17, 2000
9:30 a.m. — Room 4202

Madame Chair and Members:

e Today, I present to you AB 2799, a bill which significantly

improves access to public records.

o This bill essentially does two things:

1. It requires public agencies t0 provide computerized data in any
electronic form in which that data is already kept.

9. It makes one technical change to ensure that no agency

deliberately delays the access of requested information.
oI understand the Committee has suggested an amendment that
would significantly lower the cost of the bill. This amendment is

reflected in the analysis, and I accept it as an author’s amendment.

¢As amended, this bill imposes 2 negligible fiscal impact, but does

a great deal to facilitate open government.

ol ask for your “aye” vote.
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AR 2799 — Public Records Act
Assembly Governmental Organization
Monday May 8, 2000
9:00 a.m. — Room 4202

‘Mr. Chair and Members:

e Today, I present to you AB 2799, a bill which significantly

improve access 10 public records.

«Since I last came before you, I have adopted amendments, which

have removed most of the opposition from the bill.

oAs amended, this bill now requires public agendies to provide
computerized data in any electronic form in which that data is

already kept.

o[t also makes one technical change in current code to ensure that
no agency deliberately delays the access of requested information,

unless they are able provide sufficient justification.

eAs I mentioned earlier, I have removed the third provision of the
bill, which essentially makes it the same bill that passed

unanimously out of this committee last year.
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eAccess to public records lies at the foundation of open and
responsible government. AB 2799 facilitates that access. I ask for

your “aye” vote.

e With me today to help answer any questions you may have are:

Tom Newton, California Newspaper Publishers Association

(800) 666-1917
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AB 2279 - Public Records Act
Assembly Governmental Organization
Monday April 24, 2000
9:00 a.m. — Room 4202

Mr. Chair and Members:

e Today, I present to you AB 2279, a bill which significantly

improves the California Public Records Act.

oThe California Public Records Act is a vital tool that allows

Californians to keep track of what their public agencies are doing.

eAlthough it sounds simple, it isn’t and many public agencies still
deny or complicate requests for public _jnformation.

«This bill will help rectify this problem three different ways.
oFirst, the bill minimizes the flow of paper needed to

-
-“"
)
W

accommodate certain requests by requiring public agencies to
provide computerized data in any electronic form in which that

data is already kept.

LH:320 A-3

(800) 666-1917

{ EGISLATIVE INTENT SERVICE

i

@
[ J

o

.ﬂ



eSecond, my bill ensures that no agency deliberately delays the
access of requested information, unless they provide sufficient

justification.

sFinally, AB 2799 levels the playing field between the citizens and
the government by giving the citizens the same balancing test as
the government to determine whether or not a document can be

disclosed.

eCurrent law allows for the public interest balancing test, a
«catchall” provision that allows the government to withhold access

to any record if the public interest warrants it.

i
-

«This provision is a one-way street — if it is used by an agency, it is

used only for the purpose of denying access to a record.

oFor those records that are not specifically exempt for the CPRA,
the public should have the same right as the government to use the
balancing test to access the record when the public interest

demands it.

oMy bill will only apply to records that are exempted at the

discretion of a public agency. It does not apply to records that are

LH: 321
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exempt by order of the legislature or specifically forbidden from

disclosure.

eAccess to public records lies at the foundation of open and

responsible government. AB 2799 facilitates that access. I ask for

your “aye” vote.

oWith me today to help answer any questions you may have are:

Tom Newton, California Newspaper Publishers Association
Terry Francke, California First Amendment Coalition

(800) 666-1917
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SENATE JUDICIARY COMMITTER
Adan B, Schiff, Chairman
1999-2000 Regular Sassion

BB 2799 A

Assembly Member Shelley B

as Amended June 22, 2000

Hearing Date: June 27, 2000 2

Government Code 7

GMO:cjt 9
9

SUBJECT

Public Records: Disclosure

DESCRIPTION =,

This bill would revise various provisions in the Public
Records Act (PRA) in order to make available public
records, not otherwise exempt from disclosure, in an
electronic format, if the information or record is kept in
electronic format by a public agency. It would specify
what costs the requester would bear for obtaining copies of
records in an electronic format.

The bill would add, to the unusual circumstances that would
permit an extension of time to respond to a request for
public records, the need of the agency to compile data,
write proqramming language, oOr construct a computer report
te extract data. The bill would require that a response to
a regquest for public records that includes a denial, in
whole or in part, shall be in writing, and provide that the
public Records Act shall not be construed to permit an
agency to delay or obstruct inspection oI copying of public
records.

BACKGROUND

Page 1
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7/14/2000

This bill is a blend of two bills that were paased by this
Committee last year,
AB 1099 (Shelley), and SB 1065 {Bowen) .

(more),

BB 2799 (Shelley)
Page 2

AB 1099 passed the Senate (and was chaptered) but contained
provisions unrelated to eslectronic records. SB 1065 was
vetoed by the Governor. who stated in his veto message that
he believes the bill to be well-intentioned, but "the
State's information technology resources should be directed
rowards making sure that its computer aystems are year 2000
compliant. The author was unwilling to add language which
would ensure the completion of this task before the
implementation of the provisions of this pill." Most of SB
1065 was incorperated into AB 2799.

AB 2799 contains those provisiona of both billsg that were
received without much opposition. It is sponsored by the
California Newspaper Publishers Association, and is one of
several bills moving through both houses that relate to
public records or to the use of electronic records by
public agencies. ‘

CHANGES TO EXISTING LAW

The Public Records Act allows an agency to provide computer
data in any form determined by the agency. The Act directs
a public agency, upon request for inspeéction or for a copy
of the records, to respond to a request within 10 days
after receipt of the request. I unusual circumstances,
which are specified in the Act, this timeline for
responding may be extended in writing for 14 days.
{Government Code Section 6253.]

This bill would:
a) Require a public agency to make disclosable
information available in any electronic format in
which it holds the information, unleas release of the

Page 2
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7/14/2000

information would compromise the integrity of the
record or any proprietary software in which it is
maintained;

b) Add, in the definition of "unusual circumstanges”
for which the time limit for responding to a request
for a copy of records may be extended up to 14 days
after the initial 10 days, the need for the agency to
compile data, to write programming language or a
computer program, or to construct a computer report to
extract data;

AB 2799 (Shelley)
Page 3

c) Require a public agency to respond in writing to a
written request for public records, including a denial
of the request in whole or in part, and reguiring that
the names and titles of the peraons responsible for
the denial be stated therein;

d) provide that nothing in the Act shall be construed
to permit the agency to delay or obstract -the
inspection or copying of public records;

e) Provide that a requester bear the costs of
programming and computer services necessary to produce
a record not otherwise readily produced, as specified;

f) Delete the provision in current law that computer
data that is a public recoxd shall be provided in a
form determined by the agency.

COMMENT

S————

1. &tated need for legislation

With the advent of the electronic age, more and more
people want to be able to access information in an
electronic format. Apparently, there is not current
authority under which a person seaking electronically
available records could obtain such records in that
format. This means that if an agency makes a CD or disk
copies of the records, a member of the public¢ could not
obtain records in that format-the public would have to
buy copies made out of the printouts from the records.
The expense of copying these records in paper format,

Paga 3
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Page 4

especially when the records are voluminous, makes those
public records practically inaccessible to the public,
according to the author and the proponents.

The author also states that the current provision in the
PRA that gives a public agency the discretion to
determine in which form the information requested should
be provided works so that the agency can effectively
frustrate the request by providing a copy of the
requested record in a form different from the reguest,
which could sometimes render the information useless.

The sponsor of this bill, the California Newspaper
Publishers Association (CNPA) also contends that the
10-day period that a public agency has to respond to a
reguest for inspection or copying of public records is

AB 2799 (Shelley)
Page 4

not intended to delay access to records. =It is intended
instead, when there is a legitimate dispute over whether
the records requested are covered by an exemption, ta
provide time for the agency to provide the informatien or
provide the written grounds for a denial. What many
state agencies do, the sponsor §ays, is to use the 10
days as a "grace period" for providing the information,
during which time many a requester (members of the
public) often gives up and never acquires the record.

’ =
Phese two deficiencies in the pPublic Records Act are what 7.'::;
this bill is intended to cure. t:;}

»E
]

2. Information in electronic form to be provided in same
form

This bill would require a public agency that has

information constituting a public record in an electronic

format to make that information available in an

electronic format upon request. Additionally,

a) the agency is required to provide information in any
electronic format in which it holds the information;
and

LH: 326 A-14
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b)

the agency is required to provide a copy of an
elegtronic record in the format requested 1f it is the
format that had been used by the agency to create
copies for its own use or for other agencies.

Conditions on providing records in electrxonic format

The bill would make conditional the requirement that a
public agency ¢omply with a request for public records
held in an electronic¢ format. These conditions are:

a.

b.

AB 2

An agency would not be required to reconstruct a
record in an electronic format if the agency no lenger
has the record available in an eleectronic format.

This provision was amended into $B 1065 (Bowen) when it
was heard in this Committee last year, in respense to

concerns raised by the some state agencies.

An agency would not be permitted to make information
available only in an electronic format.

Even though this bill is intended to make records

799 (Shelley)

Page 5

available to the public in electronic format if kept by
an agency in that form, an agency may not, under this
bill, frustrate the public's access to information by
then ¢onverting the non-electronically formatted
records into electronic format. As prevalent as
electronic data processing is now, there are still
those who may not have access to computer equipment fro
read computer disks or CDs. Thus, if public
information is requested in a form other than in an
electronic format, a public agency must provide such
record in the non-electronic format.

However, this bill would require the agency to preovide
information in electronic format only if requested by a
member of the public, If the record is available in
electronic format as well as in printed form, it is net
clear whether the public agency has an obligation to

Page 5
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7/14/2000

tell the requester that the information is available in
. electronic format.

SHOULD A PUBLIC AGENCY INFORM A REQUESTER THAT THE
INFORMATION REQUESTED 1S5 AVAILARLE IN ELECTRONIC FORM?

¢. An agency would not be required to release an
electronic record in electronic form if its release
would jeopardize or compromise the security or
integrity of the original record or of any proprietary
software in which it is maintained.

Thia limitation was added to the Rill in order to
alleviate concerns that electronic records, though
created with taxpayer money (see Comment S5), may have
been produced using software designed specifically for
the agency. This bill would give the agency the
flexibility to refuse to release a requested record in
electronic format, if such a release would mean that
the software would also have to be released. Even
without the software problem, though, an electronic
record containing the data may be deciphered and the
software program reconstructed (see below).

in electronic format if the electronic record, when
transmitted or provided to a requester, could be
altered and then retransmitted, thus rendering the

’. The agency also may refuse to provide the information

AB 2792 (Shelley)
Page 6

original record vulnerable.

These two concerns were registered by opponents of SB
1065 last year. Thus, AB 2799 includes a provision
that gives the public agency the option not to provide
the information if disclosing it would jeopardize the
integrity or security of the system.

a) The Department of Motor Vehicles would not be
. required to provide public access to its records where
access is otherwise restricted by statute.

Paga 6
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4l

These records would be, among others, personal
information on holders of driver's licenses, and other
information protected by federal and state privacy
statutes.

Tﬁe Governor's veto message of 5B 1065 stated that many
of the state’s computer systems do not yet have the
capacity to implement the provisions of the bill, and
that he is concerned that SB 1065 would not be able to
protect "the confidentiality of citizens whose personal
information is maintained by the state departments
including the Employment Development Department, the
Department of Motor Vehicles, the Department of Health
Services, and the California Highway Patrol.”

Only the records of the DMV, where access to the
records is restricted by statute, are exempt from this
bill.

SROULD THE OTHER AGENCIES ALSQ BE EXEMPTED?

Costs of reproduction of records: what reguester pays

for

This bill would specify the copyving cests that a
requester would pay: =

a) If the record duplicated is an electrenic record in a
format used by the agency to make its own copies or
copies for other agencies, the cost of duplication
would be the cost of producing a copy in an eélectronic
format,

b} If the public agency would be required to produce a

AR 2798 (Shelley)

Page 7

copy of an electronic record and the record is one that
is produced by the public agency at otherwise regularly
scheduled intervals, or if the request would require

data compilation, extraction, or programming to produce
the record, the cost of producing a copy of the record,

Paga 7
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5,

including the cost to construct a record, and the cost
of programming and computer services necesgssary to
produce the record.

.

Target records to be duplicated

This bill would target voluminous documents as those
public records to which the public should have access in
the electronic format, and those public records such as
the city budget, environmental impact reports, ol minutes
from a Board of Supervisors' meeting as documents that
should be available on disk or the Internet. Especially
pecause these documents were ereated a taxpayer expense
in the first place, it is argued, a person seeking copies
should not be gouged by the public agency for the cost of
a person standing in front of a copy machine to duplicate
the record when the record could quickly be copied onto a
disk or accessed on the Internet. Thus, the bill
provides that the cost of duplicating a record in
electronic format would be the direct cost of producing
that record in alectronic format, i.e.. the cost of
copying the CD or copying records stored in a computer
inte disks.

Where the records do not lend themselves to electronic
format, this bill would not impose a duty on the public
agency to convert the records into electronic format
(just as the agency would not be permitted to make
records available only in electronic format). For
example, environmental impact reports, which are
voluminous, normally contain maps and other fold~out
attachments. Until these documents are actuwally produced
by the public agency oOr their contractors in electronic
format, there would be no obligation for the agency to
provide the reports in disk or cD form.

However, if at some point in time these voluminous

AB 2799 (Shelley)
pPage 8
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7/14/2000

records do become available in electronic form, it is
possible that public agencies will just have to create
websites for posting all disclosable records accessible
to the public.

public agency may not delay or obstruct access to

public records

This bill would provide that "Nothing in this chapter
shall be construed to permit an agency to delay or
obstruct the inspection or copying of public records?”
[{Government Code Section 6253(d).]

Thus, any delay experienced by an agency in responding to
a request could be interpreted as a violation of the
Public Records Act. Under existing law, the court is
required to award reasonable attorney's fees and court
costs to a person who prevails in litigation filed under
the PRA. But this award would be available only if the
requester can prove that the agency fobstructed™ the
availability of the requested records for inspection or
copying. Because of the change this bill would make to
the referenced provision, it may invite litigation at
every delay in production of records requested.

Proponents of this change, however, point<to the fact
that when this section was last amended, the word "delay”
was replaced with the word "obstruct." The return of the
word "delay"” to this section, they say, would remove any
doubt that the prior substitution of "obstruct® for
vdelay™ in subdivision (d) of Section 6253 was not
{atended to weaken the PRA’S mandate that agencies act in
gooed faith to promptly disclose public records requested
under the Act.

An example used by proponent, counsel to The Orange
County Register, is the requested records from the
University of Ccalifornia, Irvine, for the Register’s
investigation and report on the abuses at the
University's fertility clinic (for which the Register
earned a Pulitzer prize). The Register apparently
utilized the PRA to obtain public records that were
critical to the reporting. Repeated requests met with
repeated months of delay, "even where the University
readily conceded that the records are not exempt from
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7/14/2000

AR 2799 (Shelley)
page 9

-

diaclosure.” Proponent indicated, however, that the
Register "is not so na?ve as to believe that this
amendment will solve the serious problem of
administrative delay in regponding to CPRA requests?"

"Unusual circumstance” would extend time to respond

Existing law provides for an extension of the public
agency's deadline for responding to a request from 10
days to no more than 14 days moOre, if certain "ynusual
circumstances exiat, such as the need to search for and
collect data from field facilities separate from the
office processing the request o the need for
consultation with another agency that has a substantial
interest in the determination of rhe request. :

This bill would add to these munusual circumstances,” the
need to compile data, write programming language oI a
computer program, or to construct a ¢computer repert to
extracﬁ data. This provision recognizes «hat sometimes
the information or data requested is not in a central
jocation nor easily accessible to the agency itself, and
thus would take time to produce OF CopY «

Denial of request must be in writing

Existing law requires an agency to justify the
withholding of its record by demonstrating that the
record requested is exempt under the PRA, or that on the

facts of the particular case, the public interest served

by neot disclosing the information outweighs the public
interest served by disclosure of the record. The PRA
provision does not require this justification or denial
of the request to pe in writing.

This bill would expressly state that a response to a
written request for-.inspection or copying of public
records that includes a determination that the request is
denied, in whole or in part, must be in writing.

Page 10
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o, Withdrawn opposition

AB 2799 {Shelley)
page 10

The following entities initially registered oppoesition to
the bill for yvarious reasons, most of them related to the
proprietary software and security exemption fxom
providinq information in electronic format and to the
earlier vexrsion which did not specify that electronic
records or electronically formatted jnformation must be
disclosable in rhe first place (or not exempt from the

PRA} to be available 1n electronic format!

The County of Los hngeles; the County of Los Angeles
sheriff's pepartment; california State gheriff's
association/ california State Association of Counties;

. california Association of Clerks and Election Officials.

-

The amendments 1ast made to this bill =hifted these
entities’ position to neutral.

The one remaining opponent of the bill, the County of
Orange, contends that the county, like many others,
already provide information to the public on public
records and how to access them, 24 hours a day through
the Intexnet. rWithout reasonable regulations," the
county argues, vCounty statf could be required to spend
considerable time copying and editing records,
derermining if they are appropriate for public disclosure
and responding with written justifications if the
requests are denied.”

Suppoxt: Orange County Register

Opposition: County of -Orange

. HISTORY
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Page 12

Source: california Newspapex publishers' Association {CNPA)

Related Pending Legislation: SB 2027 (8her) would also
amend the Public Records Act &s it relates to & person's
right to litigate in the event of a denial of the person's
request. The bill is now in the Assembly Judiciary

Committee.

prior Legislation: AB 1099 (Shelley) and 3B 1065 (Bowen},

AB 2799 (Shelley)
Page 11

see packground)

Prior Vote: Asm. G.0. (Ayes 12, Noes 2)
asm. Appr. {(Ayes 17, Woes 2)
Asm. Flr. (Ayes 70, Noes 4&)

***i*ttttt*i*i -
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AB 2799
page 1

ASSEMBLY THIRD READING
AR 2799 (Shelley)

as Amended May 23, 2000
Majority vete

GOVERNMENTAL ORGANIZATION 12-2 APPROPRIATIONS 17-2

-———————a———-—-————————————-—w----—----—-_——-—-———————-—-—-—_—_----—-

|Ayes: |Resson, Granlund, Battin, jAyes: |Migden, Campbell Alguist,
|Briggs, Cardenas, [ |Arener, ashburn, Cedillo,
i |Corbett, pavis, Kuehl,

{

!

| Lempert, Longville, |
{Maldonado, Papan, Romero;, |
|

!

{

f

!

{ iMachado, Maldonado,
| |$trickland, Wiggins, |Shelley, Thomson, Wesson,
|
|

|Wright |Wiggins, Zettel

SUMMARY provides for the releage of public records in an
electronic format and regquires a public agency that withholds a
public record to justify its withholding in writing. gpecifically,

thig bill s
) Deletes the regquirement that public records kept on computer be
disclosed in a form determined by the .public agency. Regquires a

public agency that keeps public records in an electronic format to

make that information available in that electronic format when
requested by any person and aecording to the following guidelines:

a) The agency must make the information available in any
electronic format in which it holds the information;

b) Each agency must provide a COPY of an electronic record in
the format requested if the requested format ig one that has

been used by the agency ro create copies for its own use or for

provision to other agencies; and,

(800) 666-1917
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page 2

v

=3} An agency may not. be required to reconstruct a report in an

electronic format if the agency ne longer has the records
available in an electronic format.

2)Requires an agency that denies a request for inspection or copies

of public records to justify {ts withholding in writing when the

AB 2799
page 2

request fox public recoxds was in writing.
1) specifies that this requirements of this bill ghall not be
construed: a) to permit an agency to make information available

only in an electronic format; nor, b) to permit access to recoerds

held by the Department of Motor vehicles <hat, are otherwise
restricted under +he Public Records Act (PRA)

4)8pecifiesn that, in addition %o existing provisions prohibiting a
public agency from obstructing the inspection or copying of public

records, no agency may delay the inspection or copying of publie
records.

EXISTING LAW :

1}Defines "public record”" to include any writing containing

information relating to the conduct of the public's business
prepared, owned, used, O retained by any state or lecal agency
regardless of physical form or characteristics.

2)Requires public records to be open to inspection at all times

during the office hours of a state or local agency and affords
every pexson the right to ingpect any public record, except as
specifically provided.

LH: 336
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Page 3

3)Requires state and local agencies to make an exact copy of a
public record available to any person upen payment of fees
covering direct costs of duplication.

j)Requires that computer data be provided in a form determined by
the agency.

FISCAL EFFECT : According to the Assembly Appropriations Committee

analysis:

1)Assuming that agencies generally respond in wriring when denying a
public records request, there should be negligible fiacal impact.

2ypPotential costs to various agencies that currently make and sell
copies of public records documents for workload in redacting

nondisclosable electronic records from disclosable electronic
records.

AB 27939
page 3

COMMENTS : PRA permits a state or local agency to provide computer
records in any format determined py the agency. This bill would
reguire public agencies to provide computer records -in any format
that it currently uses. This bill would also prohibit an agency
from delaying access to the inspection or copying of public records.
This bill is an attempt to provide reasonable guidelines for public
access to electronically held records and the author pelieves that
this bill will substantially increase the availability of public
records and reduce the cost and inconvenience associated with large

volumes of paper records.

some remain concerned with this bill's requirement that public
records be released in any electronic format that the agency uses to
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Paga 4

hold public records. They peint out that state and local agencies
retain massive databases which may include disclosable as well as
nondisclogable public records. Those concerned claim that
separating disclosable electronic records from nondisclosable
electxronic records could be a costly and rime-consuming process that

5§ more vulnerable to error and may result in the unintentional
release of nondisclosable records. Additionally, some note that
this bill does not contain a provision authorizing agencies tO
charge fees apvering the cost of preparing the electronic record for

public release when such preparation is necessary. It is unclear
how agencies currently account for public records that are required

to be redacted but that are disclosed in a paper format.

The provisions Of this bill regarding electronic records are
identical to those contained in

SB 1065 (Bowen} of 1999 that was vetoed by the Governor. The
Governar indicated at the time that the state's information
technology resources should be directed towards making sure that its

(800) 666-1917

computer systems were year 2000 compliant.
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Page 1
Date of Hearing:  May 17, 2000
ASSEMBLY COMMITTEE ON APPROPRIATIONS
Carole Migden, Chairwoman
AB 2799 (Shelley) — As Amended: April 27, 2000
Policy Commitiee: ‘Governmental Organization Vote: 122
Urgency: No State Mandated Local Program. Yes Reimbursable:  No

SUMMARY

This bill, as proposed to be amended:
1) Requires that a public agcncy'sjustiﬁcati on for denying the release of a public record be
made in writing if the request for that record was submitted in writing.

2) Requires public agencies t0 make public records available, when requested, in the electronic
format in which they hold the information.

3) Specifies that the direct costs of duplication, for which agencies may charge requesters
pursuant lo current law, include the costs associated with duplicating glectronic records.

=Y
-

FISCAI EFFECT

1) Assuming that agencies generally respond in writing when denying a public records request,
there should be negligible fiscal impact.

2) Potential revenue loss to various agencics that currently make and sell copies of public
records documnents, probably offset by workload savings from providing glectronic rather
than paper copies of public records. ’

COMMENTS

1) Purpose. According to the sponsor, the California Newspaper Publishers Association, this
hill is intended to ensure quicker access 0 public records. The sponsor also notes that the
bill sceks w provide reasonable guidelines for public access 10 electronically held records.

2) Prior Legislation. The provisions of this bill regarding clectronic records are identical to
thosc contained in SB 1065 (Bowen) from last vear. That bill was vetoed by the governor,
who indicated at the time that the state's information technology resources should be directed
towards making sure that its computer syslems were year 2000 compliant.

Amendment. Staff recommends the following amendments, which generally would conform
with current practice and are re fJected in this analysis.

(92
—r
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On page 3, line 9, aftcr "6255", insert "(a)".

On page 5. hne 10. delete "in writing.”

On page 3, after lhine | s, insert: "(b) A response t0 2 written request for inspection or copies
of public records that includes a detcrmination that the request 18 denicd, in whole or in part,

shall be in writing."

Analvsis Prepared by: Chuck Nicol / APPR./ (916)319-2081
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. Date of Hearing: May 8. 2000

ASSEMBLY COMMITTEE ON GOVERNMENTAL OROUANIZATION
Herb Wesson, Chair
. AR 2799 (Shelley) — As amended: April 27, 2000

SUBJECT: Public records

SUMMARY: Provides for the relcase of public records in an clectronic format and requires a
public ageney that withholds a public record to justify its withholding in writing.

1)  Deletes the requirement that public records kept on computer be disclosed in a form
Jdetermined by the public agency. Requires a public agency that keeps public records in an
electronic format to make that information available :n that electronic format when

requested by any person and according to the following guidelines:

a) The agency must make the information available in any clectronic format in which it
holds the information.

b)  Each agency must provide & copy of an clectronic record in the format requested if the
requested format is onc that has been used by the agency to create copies for its own
use ar for provision to other agencies. ‘

c) An agency may not be required 1o reconstruct 2 report in an clectronic format if the

. agency no longer has the records available i an electronic format.
2)  Requires an agency that withholds a public record Lo justify its withholding in writing.

3)  Specifies that the requircments of the bill shall not be construed to permit an agency to
make information available only in an electronic format nor shall they be construed 10
permit access to records held by the Department of Motor Vehicles that are otherwise

restricted under the PRA.
4)  Specifies that. in addition to existing provisions prohibiting a public ageney from
obstructing the inspection of copying of public records, no agency may dclay the inspection

or copying of public records.

EXISTING LAW

1) Defines "public record" to include any writing containing information relating to the conduct
of the public's business prepared. owned. used, or retained by any state or local agency
regardless of physical form of characteristcs.

2) Requires public records to be open 10 inspection at all times during the office hours of a state
or local agency and affords every person the right to inspect any public record, except as

. specifically provided.

- ' LH: 341 A-29
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3) Requires state and local agencies to make an exact Copy of a public record available to any
person upon payment of fees covering direct costs of duplication, or a statutory fac, if
applicable. '

4) Requires that computer data be provided in a form determined by the agency.

FISCAL EFFECT: Unknown.

COMMENTS:

1. Need for the bill. The PRA permits a state of local agency to provide computer records in
any format determined by the agency. This bill would require an agency to provide computer
records in any format that it currently uses. According to the sponsor, the California Newspaper
Publishers Associatian, this bill is intended to ensure quicker, more useful access to public
records. The sponsor also notes that the bill seeks to provide reasonable guidelines for public
access 1o elcetronically held records.

2. Substantive amendments. This bill was heard by this committee on April 24, 2000 and
failed passage. Since the April 24 hearing, the author has substantially amended the bill to
remove a controversial provision which would have authorized conrts and statc agencics to
release records exempted from the PRA if the court or agency determined that the "public interest
served by disclosing the record clearly outweighs the public interest served by not disclosing the
record.” This provision is referred to as the "reverse balancing test” and was the primary issue of

discussion during the bill's hearing. -

3. Remaining opposition. Although some Opponents have removed their opposition in
response to the most recent amendments, some remain concerned with the bill's requircment that
public records be released in any electronic format that the agency uses to hold public records.
Opponents point out that state and local agencies retain massive databases which may include
nondisclosable public records. They claim that redacting the nondisclosable information from
the electronic records could be a costly and ime-consuming process that is more vulnerable to
error, which may result in the unintcntional release of nondisclosable information. Opponents
note that the'bill does not contain a proviston authorizing agencies Lo charge fees ¢overing the
cost of preparing the electronic record for public release. It is unclear how local agencies
currently account for public records that are required to be redacted but that are disclosed ina

paper format.

4. Similar lepislation. AB 1099 (Shelley) of this legislative session would have required state
and local agencies to provide copies of public records in any form requested, including ina
computer format, as long as the form was already uscd by the agency in the conduct of its
business. AB 1099 passed this committee by a 13-0 vote but was later amended to contain a
subject matter diffcrent from that which this comumittee considered.

LH: 342
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REGISTERED SUPPORT/ OPPOSITION:

Suppart

California Newspaper Publishers Association
First Amendment Coalition

Opposition

] . L. o , , R ,'__,'_r
California Association of Sanitation Agencics = ™ G%A CODEESA 5[5, co
California Municipal Utilities Association
California Statc Sheriffs Association
Office of the State Attorncy General

San Bernardino County Sheriff's Department

Analvsis Prepared by:  Richard Rios/ G. 0./(916)319-2531
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Date of Hearing: April 24, 2000

ASSEMBLY COMMITTEE ON GOVERNMENTAL ORGANIZATION
Herb Wesson, Chair
AB 2799 (Shelley) - As introduced: February 28, 2000

SUBJECT: Public records

SUMMARY: Provides for the release of public records in an electronic format and authorizes
the releasc of records that ar¢ exempt from the Public Records Act (the PRA) In specified
circumstances. Specifically, this bill:

1) Deletes the requirement that public records kept on computer be disclosed in a form
determined by the public agency. Requires a public agency that keeps public records in an
electrom¢ format 10 make that information available in that electronic format when

requested by any person and according to the following guidelines:

a) The agency must make the information availabie in any electronic format in which it
holds the information. _

b)  Eachagency must provide a copy of an electronic record in the format requested if the
requested format is one that has been used by the agency {o create copies for its own
use or for provision to other agencies.

¢)  Anagency may not be required 0 reconstruct a report in an electronic format if the
agency no longer has the records available in an electronic format.

2)  Authorizes an agency, or the superior court in an action brought under the PRA, to disclose
or order 1o be disclosed any record exempted from the PRA if, on the facts of the particular
case, the public interest served in disclosing the record clearly outweighs the public interest
served by not disclosing the record.

3)  Requircs an agency that withbolds a public record to justify i1s withholding in writing.

4y  Specifies that the requirements of the bill shall not be construed to permit an agency to
make ;nformation available only in an electronic format nor shall they be construed to
permit access 10 records held by the Department of Motor Vehicles that are otherwise
restricted under the PRA.

5) Specifies that, in addition to existing provisions prohibiting 2 public agency from

obstructing the inspection or copying of public records, no agency may delay the inspection
or copying of public records.

EXISTING LAW
1) Defines "public record” to include any writing containing information relating 10 the conduct

of the public's business prepared, owned, used, or rctained by any state Ot local agency
regardless of physical form or characteristics.

LH: 344
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AB 2799
Page 2

2) Requires public records to be open 1O inspection at all times during the ofﬁce-hours of a state
* or local agency and affords every person the right to inspect any public record. except as
specifically provided.

3) Requires a public agency to j\istify withholding a public record by demeonstrating that the
record in question is exempt under express provisions of the PRA or that on the facts of a
particular case the public interesf served by not making the record public clearly outwcighs

the public interest served by disclosing the record.

4) Requires a court, when it finds that a public official's decision not 10 disclose a public record
is unjustified, to order the public official t0 make the record public.

FISCAL EFFECT: Unknown.

LA b D et

COMMENTS:!

1. Need for the bill The PRA permits a state or local agency 10 providc computer records 1n
any format determined by the agency. This bill would reguire an agency to provide computer
records in any format that it currently uses. According to the sponsor, the California Newspaper
publishers Association, this bill is intended 10 ensure quicker, more useful access to public
records. The sponsor also notes that the bill secks to provide reasonable guidelines for public
access to electronically held records. The sponsor claims that this bill will balance the ability of
private citizens 1o access public records with the discretion of public agencies 0 deny such

records requests.

7. Reverse balancing test The PRA generally establishes broad guidelines about the types of
documents that may not be subject 10 public disclosure and affords state agencies discretion 10
apply a balancing test when determining whether or not to release 2 record. In applying the test,
the agency must determine that the "public interest served by not making the record public
clearly ourweighs the public interest served by disclosing the record.” This bill atternpls 1o apply
a reversc balancing test by giving courts and state agencies the authority to disclose any public
record if the agency of superior court dctermines that, depending on the facts of a particular case,
the public interest served by disclosing the record clearly outweighs the public interest served by
not disclosing the record. The reverse balancing test disclosure would apply even when a court
finds that the record is exempted from disclosure under the PRA.

3. Opposition. Opponents argue that the bill subjects confidential records to a "vague”
balancing test. Opponents claim that the test undermines key provisions of the PRA which
protect propritary information such as applications for the issuance of sceurities or of financial
institutions, including panks, savings and loan agsocialions, industrial loan companies, credit
unjons, and insurance companies. Opponents also contend that the bill would permit a court or
other agency, despite an exemption in the PRA, to order disclosure of a record it found to pass
the reverse balancing test. Opponents are concerned that this provision would permit the release
of specifically exempted information such as preliminary drafts or notes, geological and uti lity

systems data, Of complaint of investigation of records of local Jaw enforcement agencies.

(800) 666-1917
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4, Policy consideration. The committee may wish 10 consider whether the courts should have
the djscretion, cven when they find that a record is generally exempt from disclosure under the
PRA, to require disclosure of that record if it meets the reverse balancing test. The committee
may also wish to consider whether the reverse balancing test gives courts and agencies 100 much
discretionary authority 10 release records that are specifically prohibited from release under the
PRA or any other provision of law,

REGISTERED SUPPORT / OPPOSITION:

Support

California Newspaper Publishers Association
First Amendment Coalition

Qpposition

Association of California Insurance Companies
California Association of Sanitation Agencies
California Chamber of Commerce

California Manufacturers & Technology Association
California Municipal Utilities Association
California State Association of Countics

California State Sheriffs Association

Civil Justice Association of California

Office of the State Attorney General -
Personal Insurance Federation of California

San Bernardino County Sheriff's Department

Wine Institute

Analysis Prepared by: Richard Rios / G. 0./(916) 3 19-2531
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AB 2799
Questions and Answers
As of June 28,2000

Q - What does this bill do?

A - This bill now has two parts:
1. Tt states that no public agency shall obstruct or delay the inspection or
copying of public records.
3. Tt requires a public agency to make copies of public information
available electronically (on a diskette, usually in Word or
WordPerfect format, etc). .

Q - Is there still opposition?

A —Only one is registered. Amendments were recently adopted that have
removed almost all the opposition. Opponents were concerned that this
requirement would prove very costly to public agencies. To help alleviate
their concerns, I amended the bill to address the costs incurred by public
agencies in providing copies of electronic records under circumstances now
described in my bill. '

.,
-

Consequently, the Association of Chief Clerks and Elections Officials, the
County of Los Angeles, and the State Association of Sheriffs have removed
their opposition.

Orange County remains opposed; however, initially, they were opposed to
the very issue, which the recent amendments rectified. In good faith, I
adopted amendments to address their concerns. However, they refused to
remove their opposition and stated that it is unnessary 10 provide public
records in electronic form. I regard their position as a barrier to improving
access to public records and remain miffed by their breach in negotiations.

Q - You said that you amended the bill to remove the opposition. What
do these amendments do exactly?

A - The amendments address several issues:

1.  These amendments would specify what costs the requestor will be
responsible for. If the record duplicated is an electronic record in a
format used by the agency 10 make its own copies, the cost of

LH: 347
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duplication would be the cost of producing a copy in an electronic
format. For example, if the request means simply downloading 2
document on a disk, the cost of the duplication would only be the cost
of the disk

However, if the public agency would be required to produce a copy of
an electronic record outside of its regularly scheduled intervals (for
instance, length quarterly veports) or the request would require
extensive data compilation, extraction, or programming, the requestor
would be required to pay for the costs of producing the record,
including the cost to construct 2 record and any other computer
services necessary to produce the record.

These costs will vary county to county and depending on the record
requested.

The amendments clarify that agencies are not required to release a

~ record in electronic form if its release jeopardizes the security or
integrity of the original record or any software in which itis
maintained.

Q - Why add the word “delay?”

A - When the law was changed several years ago, the word “delay” was

removed and “obstruct” replaced it. This was not the intent of the
legislature.

Public agencies have the perception that current law allows them up to

10- days to produce any record or document, once request by the public.

Although the 10-day grace period does exist, it is meant for specific
purposes. Public agencies are given the 10 days to acquire information if
they believe the record requested is exempt from disclosure and they
need time to confer with their legal counsel. The 10-day period was not
intended to allow state agencies to stall any document for any reason.

This law will require a public agency to produce the document as soon as

feasibly possible, unless the agency genuinely believes there is a legal
issue.

LH: 348
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Q - Will public agencies need to give provide records in any electronic
format the requestor asks for?

A - No, AB 2799 will not require agencies t0 make costly data conversions
from one format to another. The bill only states that agencies provide
information to the public in a form in which that information is already
available and used in everyday business.

Q — How does this version of the bill differ from the introduced version?

A -1 removed the provision which would have created the “reverse

batancing test.” This test would have given citizens the opportunity to

challenge for the release of a record that a state agency has currently
made exempt under the California Records Act, if he or she can prove
that the release of the document serves best the public interest. This
challenge can be made with either the public agency oF, if necessary, ina
court of law.

Now, this bill is almost identical to the bill that p assed out of this
commitiee last year. T
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48813 RN0013442 PAGE 1
‘ Substantive

AMENDMENTS 7O ASSEMBLY BILL NO. 2799
AS AMENDED IN ASSEMBLY MAY 23, 2000

amendment !
In line 2 of the title, strike out wg253.2" and insert:

6253.9

Amendment 2
On page 4r petween lines 8 and 9, insert:

(4) The need to compile data, to write programming
language or a computer program, Of to construct a computer report to
extract data.

Amendment 3
On page 4. 1ine 20, strike out "6253.2" and insert:

6253.9

: Amendment &
. Oon page 4, line 22, strike cut ng253.2." and insert:

6253.9. -

Amendment 5
On page 4. 1ine 24, after nrecord" insert:

not exempt from disclosure pursuant to this chapter

Amendment 6 v
On page 4, line 33, strike oukt tpirect costs"” strike out
lines 34 and 35, in line 36, strike out "(b)" and ingert: '

The cost of duplication shall be 1imited to the direct cost of
producing & copy of a record in an electronic format.

(b) Notwithstanding paragraph (2) of gubdivision (a) the
requester shall bear the cost of producing a copy of the record,
including the cost to construct a record, and the cost of
programming and computer gervices necessary to produce & copy of the
record when either of the following applies:
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substantive

(1) In order to comply with the provisions of subdivision
(a), the public agency would be required to produce a copy of an
electronic record and the record is one that is produced only at

otherwise regularly scheduled intervals.
(2) The request would require data compilation,

extraction, Or programming to produce the record.
(c

Amendment 7
On page 4/ line 37, strike out "report” and insert:

record

Amendment 8
On page 4, lines 38 and 39, strike out “"report itself"

and insert:

record

Amendment 9
On page 5/ l1ine 1, strike out "(c)” and insert:

(d) -

amendment 10
On page 5 1ine 4, strike out "(d)" and insert:

(e) Nothing in this section shall be construed to require
the public agency to release an electronic record in the electronic
form in which it is held by the agency if its release would

jeopardize OF compromise the security or integrity of the original
record or of any proprietary software in which it is maintained.
(£ :
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{/ |EGISLATIVE INTENT SERVICE

w _i
o
i

LH: 351 A-39



Assembly
Qalifornia Tegislature

KEVIN SHELLEY

Memo
TO: Legislative Counscl
FROM: Ryan Spencer
Office of Majority Leader Kevin Shelley
RE: Amendments to AB 2799
DATE: June 20, 2000

Please draft amendments 10 AB 2799 (Shelley) using the following information:
Amendment #1 - -

In Line 2 of the title, strike out “6253.2" and insert.

6253.9
Amendment #2

On Page 4, between lincs 8§ and 9, insert:

(1) The need to compile data, 10 wrile programming language or a computer program, or
to construct a computer report to extract data.

Amendment #3
On Page 4, line 20, strike out *6253.2." and insett:

6233.9
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Amendment #4
On Page 4, line 22, strike out “6253.2." and insert:
6253.9
Amendment #5
On Page 4, line 24, after «pocord” insert:

not exempt from disclosure pursuant to this chapter

Amendment #6

On Page 4, line 33, strike out “Direct costs”, strike out lines 34 through 33 inclusive, in
line 36, strike out “(®)” and insert:

The cost of duplication shall be limited to the direct cost of producing a copy of a record
in an electronic format.

() Notwithstanding paragraph (2) of cubdivision (a). the requestor shall bear the
cost of producing a copy of the record, including the cost to construct a record, and the
cost of programming and computer services necessary to produce & capy of the record
when:

(1) In order 10 comply with the provisions of subdivision (a). the public agency
would be required to produce a copy of an electronic record and the record is one that is
produced only at otherwise regularly scheduled intervals; or

(2) The request would require data compilation, exiraction, or programming (0
produce the record.

(c)
Amendment #7
On Page 4, line 37, strike out «report” and insert:
record
Amendment #8
On Page 4, lines 38 and 39, strike out “report itself’ and insert:

record
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Amendment #4
On Page 4, line 22, strike out “6253.2.” and ingert:
6253.9
Amendment #5
On Page 4, line 24, after “record” insert:

not exempt from disclosure pursuant 10 this chapter

Amendment #6

On Page 4, line 33, strike out “Direct costs”, strike out Jines 34 through 35 inclusive, in
line 36, strike out “(®)” and insert:

The cost of duplication shall be limited to the direct cost of producing a copy of a record
in an electronic formal.

(®) Notwithstanding paragraph (2) of subdivision (a), the requestor shall bear the
cost of producing a copy of the record, including the cost to consiruct a record, and the
cost of programming and computer services necessary 10 produce a copy of the record
when:

(1) In order 1o comply with the provisions of subdivision (a), the public agency
would be required to produce a copy of an electronic record and the record s one that is
produced only at otherwise regularly scheduled intervals; or

(2) The request would require data compllation, extraction, or programming (0
produce the record.

(c)
Amendment #7 -
On Page 4, line 37, strike out “report” and insert:
record
Amendment #8
On Page 4, lines 38 and 39, strike out “report itself” and insert:

record
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Amendmem H9
On Page 5, tine 1, strike out “(c)” and insert:
@)
Amendment #10
On Page 5, line 4, strike out “(d)” and insert:
(e) Nothing in this section shall be construed 10 require the public agency 1o release an
electronic record in the electronic form in which it is held by the agency if its release

would jeopardize or compromise the security or integrity of the original record or of any
proprietary software in which it is maintained.

1 would appreciate these amendments by 5:00 p.m. on Wednesday, June 21, 2000. If you
have any questions, please do not hesitate to contact me at 310-2340. Thank you for your
assistance. '

(800) 666-1 917
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Substantive
AMENDMENTS TO ASSEMBLY BILL NO. 2799
Anendment 1

On page 5, line %, strike out "(a)"

Amendment 2 )
On page 5 strike out lines 16 to 23, inclusive

L33

(A AT TR

U

[ ]

LH:355 A-43

(800) 666-1917

::, LEGISLATIVE INTENT SERVICE



(Aﬁﬁemhlg
® Qalifornia Legislature
KEVIN SHELLEY
c‘ﬂﬁzxiuﬁfg @Ix‘mhnr

Memo
TO: Legislative Counsel

FROM: Ryan Spencer
' Office of the Majority Leader Kevin Shelley

DATE: April 25, 2000

RE: AB 2799 (Shelley) Amendments

. Please draft amendments to AB 2799 (Shelley) using the following
information: -

-

Amendment #1
On page 5, please strike lines 16-23 inclusive

[ have attached a copy of the amendments in draft form for your
information. T would appreciate these amendments by 4:00 p.m. on
Wednesday, April 26, 2000. If you have any questions, please do not
hesitate to contact me at 319-2340.
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y (“3 California Newspaper Publishers Association
\ CNPA Services, Inc.
CENA

930 G Street, Sacramento, CA 95814-1811
Tel: (916) 288-6000 » Fax: (916) 288-6002

September 8, 2000 SEP g 2000

Honorable Gray Davis
California State Governor
State Capitol

Sacramento, California 95814

RE: SPONSOR AB 2799 (Shelley)

Dear Governor Davis:

The California Newspaper Publishers Association urges your signature approval of
Assembly Bill 2799 by Assemblyman Kcvin Shelley, which would update and
modernize the California Public Records Act (CPRA) to, amoug other things, allow
citizens to obtain copies of electronically held public records in an cleetronic format.
CNPA is the sponsor of AB 2799. P

AB 2799 would also remsert the word “delay” in the law, as in, agencies shall not
obstruct or delay access, which was inadvertantly removed from the law several years
ago. Finally, the bill would require agencies whach bave decided to reject a request for
public records based upon an exemption, to communicate that decision to the requester in
writing if the request was made in writing.

Computer data shall be provided in a form determined by the agency. (Ca. Govt.
Code Section 6233) .

/ LEGISLATIVE INTENT SERVICE
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The provision of law referenced above, enacted in 1968, puts California in a distinct
minority. Only four states -- California, Kentucky, Maryland and Oklahoma — leave the
choice of format for providing copies of public records up to the custodian of the record.
While several other states offer little guidance on the issue, today, 36 states have, in
varying degrees, recognized the public’s right to access public records in an clectromic
format.

Although the CPRA has always recognized that computer data is 2 public record, until
recently, electronic public access was not a large issue because most public records still
cxisted in paper form locked in metal filing cabinets. Those days are gone forever,
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Honorable Gray Davis
California State Govemor
RE: SPONSOR AB 2799
September 3, 2000

Page 2

Nowadays the vast majority of public records at every level of government arc created,
maintained, used and communicated in an electronic format. It is obvious that all
segments of society — business, education, government and its citizens - are taking full
advantage of technological advances. Yet citizen access to copies of public records is
governcd by a single provision of law enacted over 30 years ago, when the world looked
quite different.

Assembly Majority Leader Shelley’s AB 2799 would replace the outmoded and
irrelevant law of the 1ast millennium with a flexible set of rules that would allow
Californians to access their records in a modern way without placing undue burden on
state or local government agencies. Specifically, the bill would require an agency to
make nonexcmpt electronically held public records available when requested by any
person in any electronic format in which the agency holds the information. The bill
would require an agency to make copies of the information available iu any format in
which it makes copies for its own use and for provision to other agencies. The bill would
not require copies to be provided in any form not uscd by the ageney.

After lengthy negotiations with several local government agencics and representatives,
including the League of California Cities, the California State Association of Counties,
the County Clerks Association, law enforcernent groups and others, AB 2799 was
amended on June 22, to ensure the bill would not place new burdens on state or local
agencies, Specifically, the bill was amended to require the requiester to bear the cost of
producing a copy of an ¢lectronically held record,

“including the cost to construct a rccord, and the cost of programming and
computer scrvices necessary to produce a copy of the record when either of the
following applies:

(1) In order to comply with the provisions of subdivision (a), the public
agency would be required to producc a copy of an clectronic record and
the record is one that is produced only at otherwisc regularly scheduled
intervals. )

(2) The request would require data compilation, extraction, or programming
to produce the record.” (Please see AB 2799, p. 3, lines 12-24)

This provision guarantees the costs associated with any extra effort that might be required
to make an electronic public record available shall be borne by the requester, not the state
or local agency,

Tt is important to note the several other protections expressly built into AB 2779.
Nothing in the bill would “require the public agency to reconstruct a record in an
electronic format if the agency no longer has the record available in an electronic
format.” Nothing in the bill “shall be construed to permit an agency to make information
available only in an electronic format.” Nothing in the bill would “require the public
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Honorable Gray Davis
California State Governor
RE: SPONSOR AB 2799
Septenber 3, 2000

Page 3

agency to release an electronic record in the clectronic form in which it is held by the
agency if its release would jeopardize or compromise the security or integrity of the
original record or of any proprietary software in which it is maintained.” Finally, nothing
in the bill “shall be construed to permit public access to records held by any agency to
which access is otherwise restricted by statute.”

Tt is our understanding that, with one exception, the amendments have removed all
known opposition to the bill. Orange County, the single remaining opponent to AB 2799,
has stated it will remain opposed to any version of legislation that would allow citizens to
aceess their records in an electronic format,

AB 2799 was approved by the Senate on a vote of 34-0 and the Assembly on a vote of
72-2. 1t scems slightly surreal that the state that has accomplished more than any other to
deliver high technology and the information age to the world, has not enacted simple
rules Lo allow its citizens modern public aceess to their public records. Nearly 30 years
ago, the New Mexico Supreme Court said: The “right to inspect public records should . .
. carry with it the benefits arising from improved methods and techniques of recording
and utilizing information contained in these records, so long as proper safeguards arc
exerciscd as to their use, inspection and safety.” Qrtiz v. Jaramillo, 483 P.2d 500 (N.M.
1971). This forward-thinking passage, CNPA respectfully submits, would be an apt
description of California law in January, 2001, if you determine AB 2799 is worthy of
your signature approval. The nearly 500 newspaper members of the CNPA respectfully

belicve it is. -

Sincerel

Thomas W. Newton

CNPA General Counsel
&l Honorable Kevin Shelley
Honorable Debra Bowen

Craig Harrington, CNPA President, Publisher, Intermouniain News, Buruey

Harold W. Fuson, Jr., CNPA Governmental Affairs Chairman, V.P. and Chief Legal Officer,
Copley Press, Inc,

Jack Bates, CNPA Executive Director

Jarnes Ewert, CNPA Legal Counsel
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KEVIN SHELLEY

AB 2799:  Public Records — Electronic Records and Balancing Test

Problem: In California, all government agencies are subject to the California Public Records Act

(CPRA). The CPRA is the instrument that provides the public in California with the right to access

records held by the state and all of its subdivisions. It governs the public’s right to access information

from state and local agencies, including cities and counties, school districts, municipal corporations, and

any other boards or commissions that arc part of a covered political entity (Gov. Code Section 6252).

Records subject to public access under the CPRA “include any writing containing information rclating to

the conduct of the public’s business prepared, owned, uscd or rctained by any state or local agency

regardless of the physical form or characteristic”. Records held electronically have become the focus of

great debate. Under current law, when a person makes a request for data contained in computer format,
the agency has the discretion to determine in which form the information should be provided. An agency
can effectively frustrate a public record’s request by providing the requested records in a form different

from the public’s request.

Tt is very important that an agency disclose public information in a timely fashion. If there is a legitimate
disputc over whether or not a record is covered by an exemption, the agency is entitled to take up to 10
working days to either provide the information or provide the written grounds for its denial. Thc 10-day
period in not intended to delay access (0 records; however, many state agencies believe the 10-day grace
period can be used for any record. By delaying the process, the public oftcn gives up and ncver acquires

the record,

Solution: This bill improves open government by stating that no public agency shall obstruct
or delay the inspection or copying of public records. It also requires a public agency to produce,
upon request, a public record electronically in the format in which it is currently held (on diskette,
usually Work and WordPerfect format).

Status: Senate Appropriations

SACRAMENTO OFFICE o STATE CAITOL » 'O, BOX 942849, SACRAMENTC, CA $4240-0M2 + PHONE: (916) 3192012 » TAX: (916) 1192117
DISTRICT QFFICE 455 GOLDFN GATE AVENUF, SUTTY 14600, FAN FRANCISCO, CA 94102 » PHONE: (41%) 657-2312 « FAX. (415) 557-117R
F-MAIL: KevieShelteyitasm,cagov
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Elcetronic Access Survey — Page 2

STATE

Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Termessee
Texas

Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming

ELECTRONIC ACCESS?

Yes
Yes
No
No
Yes
No
No
Yes
Yes
Yes
Yes
No
Yes
No
No
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Assembly
(alifornia Legislature
KEVIN SHELLEY

Miority Leader

AB2799: Public Records — Electronic Records and Balancing Test

Problem: In California, all government agencies arc subject to the California Public Records Act
(CPRA). The CPRA is the instrument that provides the public in California with the right to access
records held by the state and all of its subdivisions. It governs the public’s right to access information
from state and local agencies, including cities and counties, school districts, municipal corporations, and
any other boards or commissions that are part of a covered political entity (Gov. Code Section 6252).

Records subject 1o public access under the CPRA “include any writing containing information relating to
the conduct of the public’s business prepared, owned, used or retained by any state or local agency
regardless of the physical form or characteristic”. Records held clectronically have become the focus of
great debate. Under current law, when a person makes a request for data contained in computer format,
the agency has the discretion to determine in which form the information should be provided. An agency
can effectively frustrate a public record’s request by providing the requested records in a form different
from the public’s request. oo

It is very important that an agency disclose pubtic information in a timely fashion. If there is a legitimate
dispute over whether or not a record is covered by an exemption, the agency is entitled to take up to 10
working days to either provide the information or provide the written grounds for its denial. The 10-day
period in not intended to delay access to records; however, many state agencies believe the 10-day grace
period can be used for any record. By delaying the process, the public often gives up and never acquires
the record,

Solution: This bill improves open government by stating that no public agency shall obstruct
or delay the inspection or copying of public records. Tt also requires a public agency to produce,
upon request, a public record electronically in the format in which it is currently held (on diskette,
usually Work and WordPerfect format).

Status: Senate Appropriations

SACRAMENTO OFFICE » STATE CAPITOL » PO, BOX 942849, SACKAMENTD, CA 93249002 » PHONE: (316) 114-2017 » FAX: {916) 3192117
DISTRICT OBFICE » 455 GOLDEN GATE AVENUE, SUTTE 14600, SAN FRANCISCO, CA 94102 » PHONE: {415) 557 3N+ FAX: (415) 557- 1178
E-MAIL: Kevin Shelley@asim.ca.gov
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KEVIN SHELLEY
. Maiurity Tioaber

AB 2799:  Public Records — Electronic Records and Balancing Test

Problem: in California, all government agencies are

(CPRA). The CPRA is the instrument that provides the public in California with the right to access
records held by the state and all of its subdivisions. It governs the public’s right to access information

from statc and local agencics, including citics and counties,
any other boards or commissions that arc part of a covered political entity (Gov. Code Section 6252).

Records subject to public access under the CPRA ™
the conduct of the public’s business prepared, owne

include any writing containing information relating to
d, used or retained by any state or local agency

school districts, municipal corporations, and

subject to the California Public Records Act

(800) 666-1917

regardless of the physical form or characteristic”. Records held electronically have become the focus of

great debate. Under current law, when a person makes a
the agency has the discretion to determinc in which form
can effectively frustrate a public record’s request by providing the requested records in a form different

from the public’s request.

It is very important that an agency disclose public
dispute over whether or not a record is covered by

working days to either provide the information or provide the written grounds
period in not intended to delay access to records; however, many state agencies believe the 10-day grace

period can be used for any record. By delaying the proce

the record.

information in a timely fashion. If there is a lcgitimate
an cxemption, the agency is entitled to take up to 10
for its denial. The 10-day

request for data containcd in computer format,
the information should be provided. An agency

Solution: This il improves open government by stating that no public aéency shall obstruct

or delay the inspection or copying of public records. It also requires a public agency to produce,
format in which it is currently held (on diskette,

upon request, a public record electronically in the
usually Work and WordPerfect format).

Status: Senate Appropriations
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AB 2799: Public Records — Electronic Records and Balancing Test

Problem: In California, all govetnment agencies are subject to the California Public Records Act

(CPRA), The CPRA is the instrument that provides the public in California with the right to access

records held by the state and all of its subdivisions. It governs the public’s right to access information

.

from state and local agencies, including cities and countics, school districts, municipal corporations, and

any other boards or commissions that are part of a covered political entity (Gov. Code Section 6252).

Records subject to public access under the CPRA “include any writing containing information relating to

the conduct of the public’s business prepared, owned, used or retained by any state or local agency

(800) 666-1917

regardless of the physical form or characteristic”. Records held electronically have become the focus of

great debate. Under current law, when a person makes a request for data contained in comnputer forrmal,
the agency has the discretion to determinc in which form the information should be provided. An agency
can effectively frustrate a public record’s request by providing the requested records in a form different

from the public’s request.

It is very important that an agency disclose public information in a timely fashion. If there is a legitimate
dispute over whether or not a record is covered by an exemption, the agency is entitled to take up to 10
working days to either provide the information or provide the written grounds for its denial. The 10-day
period in not intended to delay access to records; however, many state agencies believe the 10-day grace
period can be used for any record. By delaying the process, the public often gives up and never acquires

the record.

Solution: This bill improves open government by stating that no public agency shall obstruct
or delay the inspection or copying of public records. It also requires a public agency to produce,
upom request, a public record electronically in the format in which it is currently held (on diskette,
usually Work and WordPerfect format).

Status: Senate Appropriations

SACRAMENTO OFFICE * STATE CAI'ITUL ¢ FO. BOX 942849, SACRAMENTO, CA 942400012 « PHONE: (916) 3192012 * FAX: (916) 319-2112
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AB 2799:  Public Records - Electronic Records and Balancing Test

(CPRA). The CPRA is the instrument that

Problem:  In California, all government agencics are subject to the California Public Records Act

provides the public in California with the right to access
Tt govems the public’s right to access information

records held by the state and all of ity subdivisions,

from state and local agencies, including cities and counties,

any other hoards or commissions that are part of a covered political

Records subject to public access under the CPFRA

the conduct of the public’s business prepared, owne
regardless of the physical form or characteristic”. Records held electronically have become the focus of

great debate. Under current law, when a person makes a req
the agency has the discretion to determine in w ich form the

can cffectively frustrate a public record’s request by providing the requested records in a form different

from the public’s request.

Tt is very important that an agency disclose public informatio
dispute over whether or not a record is covered by an exempti
working days to either provide the information or
period in not intended to delay access to records; however,
period can be used for any record, By delaying the process,

the record.

Solution: This bill improves open govemment b

or delay the inspection or copying of public
upon request, a public record clectronically
usually Work and WordPerfect format).

Status: Scnatc Appropriations

records

schoo! districts, municipal corporations, and &
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;om, the agency is entitled 10 take up to 10 =
provide the written grounds for its denial. The 10-day 2
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y stating that no public agency shall obstruct ;“
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in the format in which itfis currently held (on diskette, e

SACRAMENTO QFRICE » STATE CAPITUL = PO, BOX 942849, SACRAMENTO, CA 94240-0112 & DHONE: (916) 118 20112 ¢ BAX: (416) 9.2
DISTRICT QFFICE « 455 GOUDEN GATF AVENUL, SUTTE 14400, SAN FRANCISCO, CA 94102 = PHONE: (415) 557-2312 » FAX: {415) 557- 178
E-MAH : KevinSheley@@asmuca gov

LH:365 A-53



Assembly
Qalifornia Legislature

KEVIN SHELLEY

AB 2799:  Public Records — Flectronic Records and Balancing Test

Problem: In California, all government agencies are subject to the California Public Records Act
(CPRA). The CPRA is the instrument that provides the public in California with the right to access
records held by the state and all of its subdivisions. It governs the public’s right to access information
from state and local agencies, including cities and counties, school districts, municipal corporations, and
any other boards or commissions that are part of a covered political entity (Gov. Code Section 6252).

Records subject to public access under the CPRA “include any writing containing information relating to
the conduct of the public’s business prepared, owned, used or retained by any state of local agency
regardless of the physical form or characteristic”. Records held electronically have become the focus of
great debate. Under current law, when a person makes a request for data contained in computer format,
the agency has the discretion to determine in which form the information should be provided. An agency
can effcctively frustrate a public record’s request by providing the requested records ju a foum different
from the public’s request. o

Tt is very important that an agency disclosc public information in a timely fashion. If thereisa legitimate
dispute over whether or not a record is covered by an exemption, the agency is entitled to take up to 10
working days to cither provide the information or provide the writien grounds for its denial. The 10-day
period in not intcnded to delay access to records; however, many state agencies believe the 10-day grace
period can be used for any record. By delaying the process, the public often gives up and ncver acquircs
the record.

Solution: This bill improves open government by stating that no public agency shall obstruct
or delay the inspection or copying of public records. 1t also requires a pubtic agency 10 produce,
upon request, a public record clectronically in the format in which iths currently held (on diskette,
usually Work and WordPerfect format).

Status: Senate Appropriations
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E-MAIL: KevinShelley@@asm.ca.gov
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Assembly
Ualifornis Legislature
KEVIN SHELLEY
Mjority Leader

AB 2799:  Public Records — Electronic Records and Balancing Test

Problem: In California, all government agencies are subject to the California Public Records Act
(CPRA). The CPRA is the instrument that provides the public in California with the right to access
records held by the statc and all of its subdivisions. Tt governs the public’s right to access information

from state and local agencies, including citics and counties, school districis, municipal corporations, and
any other boards or commissions that are part of a covered political entity (Gov. Code Section 6252).

Records subject to public access under the CPRA “include any writing containing information relating to
the conduct of the public’s business prepared, owned, used or retained by any state or local agency
regardless of the physical form or characteristic”. Records held electronically have become the focus of
great debate. Under current law, when a person makes a request for data contained in computer format,
the agency has the discretion to determine in which form the information should be provided. An agency
can effectively frustratc a public record’s request by providing the requested records in a form differcnt
from the public’s request. - -

It is very important that an agency disclose public information in a timely fashion, If there is a legitimate
disputc over whether or not 2 record is covered by an exemption, the agency is entitled to takc up to 10
working days to either provide the information or provide the written grounds for its denial. The 10-day
period in not intended to delay access 10 records; however, many state agencies believe the 10-day gracc
period can be used for any record. By delaying the process, the public often gives up and never acquires
the record.

Solution: This bill improves open govemnment by stating that no public agency shall obstruct
or delay the inspection or copying of public records. It also requires a public agency to producc,
upon request, a public record electronically in the format in which it is currently held (on diskette,
usually Work and WordPerfect format).

Status: Senate Appropriations
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AB 2799:  Public Records - Electronic Records and Balancing Test

Problem:  In California, all govemment agencies are subject to the California Public Records Act
(CPRA). The CPRA is the instrument that provides the public in California with the right to access
socords held by the state and all of its subdivisions. It governs the public’s right to access information
from state and local agencies, including cities and counties, school districts, municipal corporations, and
any other boaxds or commissions that are part of a covered political entity (Gov. Code Section 6252).

Records subject to public access under the CPRA “include any writing containing information relating to
the conduct of the public’s business prepared, owned, used or retained by any state ot local agency
rcgardless of the physical form or characteristic™. Records held electronically have become the focus of
great debate. Under current law, when a person makes a request for data contained in computer format,
the agency has the discretion to determine in which form the information should be provided. An agency
can effectively frustrate a public record’s request by providing the requested records in a form different
from the public’s request. - '

[t is very important that an agency disclose public information in a timely fashion. Ifthereisa legitimate
dispute over whether ornot 3 record is covered by an exemption, the agency is entitled to take up to 10
working days to either provide the information or provide the written grounds for its denial. The 10-day
period in not inlended to delay acccss to records; however, many state agencies believe the 10-day grace
period can be used for any record. By detaying the process, the public often gives up and never acquites
the record.

Solution: This bill improves open government by stating that no public agency shall obstruct
or delay the inspection or copying of public records. 1t also requires a public agency t© produce,
upon request, a public record clectronically in the format in which it is currently held (on diskette,
usually Work and WordPerfect format).

Status: Senate Appropriations
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Electronic Access to Public Records
A 50 State Survey

The public records laws of 34 states, to some degree, require governmental agencies to
provide to the public copies of electronically-held public records in an electronic format
(i.c., on disk, tapc ot other clectronic media). Below is a roundup.

STATE ELECTRONIC ACCESS?

Alabama Yes

Alaska Yes

Arizona No

Arkansas No

California No

Colorado No t~
Conngcticut Yes 2
Delaware No §
District of Columbia No =
Florida Yes 2
Georgia No

Hawail Yes w
Idaho Yes %
[linois Yes o
Indiana Yes™ g
Towa Yes z
Kansas Yes =
Kentucky Yes o
Louisiana Yes l_Z_
Mainc Yes <
Maryland Yes g
Massachusetts Yes L
Michigan No

Minnesota Yes E::,
Mississippi Yes ]
Missouri Yes e
Montana Yes

Nebraska Yes

Nevada Yes

New Hampshire Yes

New Jersey No

New Mexico Yes

New York Yes

North Carolina Yes

North Dakota Yes

Ohio Yes
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Electronic Access Survey — Page 2

STATE

QOklahoma
Oregon
Pcnnsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas

Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming

ELECTRONIC ACCESS?

Yes
Yes
No
No
Yes
No
No
Yes
Yes
Yes
Yes
No
Yes
No
No
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Spencer, Ryan

From: Clemente JimeneZ {CJimenez@dtsc.ca.gov]
Sent: Thursday, August 31, 2000 1217 PM
To: Ryan.Spencer@asm.ca.gov

Subject: Re: RE: AB 2799

Thanks, Ryan. FYl, the Texas Open Records Act has provisions relating specifically to requests
for records held in an electronic medium.

“Spencer, Ryan” <Ryan. Spencer@asm.ca.qov> 08/31/00 12:12PM >>>

Here is a follow-up regarding other states. 34 states have established rules pertaining to
electronic access to public records. 16, including CA, do not have such rules, as outlined in AB
2799 (Shelley).

Hope this helps.
Ryan

-—-QOriginal Message--—--
From: Clemente Jimenez [mailto:CJimenez@dm.ca.govl

Sent: Tuesday, August 28, 2000 2:04 PM

To: Ryan.spencer@asm.ca.qoy

Subject  AB 2798

{ am putting together an analysis of this bill, and need some information on similar legisiation you
may have corme across. Do you know if any other states have like legisiation’?

(800) 666-1917
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KEVIN SHELLEY
Maiority Reader

August 31,2000

The Honorable Gray Davis
Governor’s Office - State Capitol
Sacramento, CA 95814

Dear Governor Davis:

This is to respectfully roquest your signature of AB 2799 (Shelley). This measure establishes
guidelines for state and local agencies, under the California Public Records Act (CPRA), to
provide copies of accessible public records in an electronic format.

Even in this modern age of electronics, state law provides virtually no direction on how public
agencies should handle access to public records in an electronic format. This means that if an
agency makes a compact disk or disk copy of the records, 2 member of the public may be denied
access to those records in that format simply because they have no guidelines to do so.
Therefore, instead of obtaining the information on a simple computer diskette, the individual
would have to purchase hard copies made from printouts of the electronic data. Not only is this
practice cumbersome, the expense of copying these records,.especially a large document, often
serves as a deterrent to the public from receiving the information they are entitled. AB 2799
temoves this barrier and establishes guidelines that provide reasonable rules for access to public

records in an electronic format.

AB 2799 does not require an agency to reconstruct a record in a different electronic format than
the one it uses in the regulac course of business, nor does it require the disclosure of records
currently restricted by statute. AB 2799 simply aligns California with 34 other states that
currently have established rules pertaining to clectronic access to public records.

This is a strong bill that has received overwhelming bipartisan support. Please join me in

supporting a fair and open government and help me keep the public’s trust in our government
alive. 1urge your support and signature of this very important measure.

Sincerely,

evin Shelley
Majority Leader

cc:  Ann Richardson, Governor's Legislative Unit

SACRAMENTO OPFICE = STATE CAPITOL. = PO, BOX 942849, SACRAMENTD, CA 94249-0012 » PHONE: (916) 3192012 » FAX: (916) 3192112
DISTRICT OFFICE » 455 COLDEN GATE AVENUE, SUITE 14600, SAN FRANCISCO, CA 94302 » PHONE: (#15) §67-2312 » FAX: 415) 567-1178

E-MAIL; KevinShetley@asm.ca.gov

(800) 666-1917
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ASSEMBLY GOVERNMENT AL ORGANIZATION COMMITTEE
HERB J. WESSON, JR., Chairman

Bill Analysis Worksheet

-

Bill No.: AB 2799 Hearing Date: Not set.
Author: Assemblyman Shelley Staff : Richard Rios

All commiltee worksheets must be return ed to the commitiee né later than the Monday of the week preceding the scheduled
hearing date. The Chair may refuse (o hear u bill, even though it has heen sel, if the aurhor Jails to promptly return d
completed worksheet.

1 Need for the bill. Plcasc present all the refevant facts (be specific) that demanstrate the need for this bill. What
is the problem or deficiency i current law which the bill seeks to remedy?

2) Origin and background of the bill.

0)  Whoisthe source of the bill? What person, organization, or cntity requested introduction? Please provide
phone numbers.

b)  Has a similar bill been introduced before? f so. please identify the session, bill number and disposition of bitl.

P

¢) Please attach copies of any background material for this bill, or state where such material is available far
reference by commitiee staff.

d)  Pleasc list likely support and opposition. Please attach copies of letters of support of opposition received.
3) Amendments prior Lo hearing, 7t you plan substantive amendments prior to the hearing, please explain briefly

the substance of the amendments. Amendments must be submitted to the comunittee secretary (in Legistative
Counsel form) at least five legislative days prior to the hearing,

4) Witnesses. Please list the witnesses you plan to have testify.

5) Staff person o contact. Please state the name and phone number of the staft contacr for the hill.

RETURN THIS FORM TO: ASSEMBLY GOVERNMENTAL ORGANIZATION COMMITTEE
1020 N STREET. ROOM 159

319-2531, FAX 319-3979

(800) 666-1917
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KEVIN SHELLEY

Mriarity Leader

SENATE COMMITTEE ON JUDICIARY
Adam Schiff, Chairman

BACKGROUND INFORMATION
Measure: AB 2799
Author: Assembly Member Shelley
1.  Origin of the Bill:
a)  Who is the source of the bill?
California Newspaper Publisher Association
b)  Has a similar bill been introduced?

AB 1099 (Shelley) — 1999 — amended for another purpose
SB 1065 (Bowen) — 1999 — vetoed

¢) Interim Committee Report?
No
5. Problem or deficiency this bill seeks to remedy:

In California, all government agencies are subject to the California Public
Records Act (CPRA). The CPRA is the instrument that provides the public
in California with the right to access records held by the state and all of its
subdivisions. 1t governs the public’s right to access information from state
and local agencies, including cities and counties, school districts, municipal

SACRAMENTO OFFICE ¢ STATE CAPITOL © PO. BOX 942849, SACRAMENTOD, CA Q4245002 = PHONE (9161 3102012 « FAX (a1 3192112
DISTRICT OFFICE « 455 GOLDEN GATE AVENUE, SUITE 14600, SAN FRANCISCO, CA 9412 » PHON: (315) 557.2312 = FAX: (415 557-1178
15-MAJL: KevinShelley@asm.ca.goy
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corporations, and any other boards or commissions that are part of a covered
political entity (Gov. Code Section 6252).

Records subject to public access under the CPRA “include any writing
containing information relating to the conduct of the public’s business
prepared, owned, used or retained by any state or local agency regardless of
the physical form or characteristic.” Records held electronically have
become the focus of great debate. Under current law, when a person makes
a request for data contained in computer format, the agency has the
discretion to determine in which form the information should be provided.
An agency can effectively frustrate a public record’s request by providing
the requested records in a form different from the public’s request.

It is very important that an agency disclose public information in a
timely fashion. Ifthereisa legitimate dispute over whether or not a
record is covered by an exemption, the agency is entitled to take up to
10 working days to either provide the information or provide the
written grounds for its denial. The 10-day period in not intended to
delay access to records; however, many state agencies believe the 10-
day grace period can be used for any record. By delaying the process,
the public often gives up and never acquires the record.

-

See attached
See attached

The author has been working with the opposition closely to address
their concerns. Amendments may be introduced to address the issue

of the cost and feasibility of redacting public information. If
necessary, the amendments will be submitted to committee no later

June 19, 2000

Tom Newton, California Newspaper Publishers Association
Terry Francke, 1" Amendment Coalition

Staff Contact: Ryan Spencer, 319-2340

(800) 666-1917
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AB 2799
Background Information

e AB 2799 is divided up into three specific sections. It makes a technical

change by adding the word delay, it makes clear electronic copies must
be made available, and it reverses the courts balancing test when a denial
of a records request is sought by 2 public agency.

AB 2799 states that no public agency shall obstruct or delay the
ingpection or copying of public records. The change to current law is the

insertion of the word "delay.”
Why do we need to add the word “delay”?

Several years ago, the law was changed to delete the word “delay” and
insert the word “obstruct.”” Some agency officials argued that the
Legislature intended to allow for delay by removing the word from the
code. This bill will clarify that allowing delay is not the Legislature's
intent.

(800) 666-1917

Example: Orange County Register wanted to access a public record from
the state, but the state agency that held the record kept putting the
reporter off. After an extended period of time, the newspaper’s attorney
challenged the agency but they cited state law, claiming that they are not
sobstructing” his access. They are just not ready 10 give it to him right
away. By delaying the receipt of this information, many applicants just
give up. Thisis unacceptable. “delaying” the information can very well
wobstruct” access. This law would change that.

// LEGISLATIVE INTENT SERVICE

o/
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#

AB 2799 requires a public agency to make copies of public information
available electronically (on 2 diskette, usually in Word or WordPerfect ' H
format). The electronic copy shall be the form that the agency uses, 1ot

the choice of the requestor.

AB 2799 requires an agency wishing to withhold information to prove
that the public interest served by releasing the record clearly outweighs W
the public interest served by not disclosing the information. (Current law

is the reverse of this balancing test).

LH:377 A-65



* Contact:

Tom Newton

California Newspaper Publishers Association
(916) 288-6015

(916) 288-6002 (fax)

[ ]
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Brent, Lanelle

Page 1 of 1

From: Richarg McKee [richard mckee3@gte.net]
Sent:  Sunday, September 10, 2000 4:35 PM

To: Kevin_Shelley@assembly.ca.gov

Subject: Copy of letter to Governor in support of AB 2799

Septlember 10, 2000
Honorable Gray Davis
California State Governor
State Capitol .
Sacramento, California 95814

Re: AB 2799 — Please Sign

Dear Governor Davis;

As a private citizen and an activist for open local government, I urge your signature to make
Assembly Bill 2799 law. This legislation by Assemblyman Kevin Shelley would serve to bring the
California Public Records Act (CPRA) into the 21st Century by allowing members of the public to
obtain copies of electronically held public records in an electronic format, without placing an

additional burden on public agencies.

AB 2799’s changes would both modemize the CPRA and

information to the benefit of the people of the State.

Therefore, I ask you to endorse with your signature the changes in the CPRA that AB 2799 will bring.

Sincerely and respectfuily,

<signalure>
Richard P. McKee

¢¢: Honorable Kevin Shelley, State Assemblyman
Honaorable Debra Bowen, State Senator
Ionorable Bill Lockyer, State Attorney General

Terry Francke. General Counsel, California First Amendment Coalition
Tom Newlon, General Counsel, California Newspaper Publishers Association

9/11/2000

expand the availability of public

o

LH:379 A-67
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LEVINE SULLIVAN & KOCH, LL».

1050 SEVENTEENTH STREET, N.W,

SunTeE 800
. CAMIRON A. STRACHER
éﬁﬁl’fo SULLIVAN WASHINGTON, D.C. 20036 AMIRON A, STRACH
EL?«::?T:EA:OEZ {202) 508-1100 ASHLEY | KISSINGER
:SELES'E'P H|LU:SB'R FACSIMILE (202) 861-9888 AUDREY BILLINGSLEY'
SETH D. BERLIN . ¢ ADATTID o VAU T

JAY WARD BROWN

= Rusmtet Al APaaTTIf ix CAIRORIas OmY

WRITER'S DIRECT Diat
(202) 508-1104

April 7,2000

Honorable Kevin Shelley
California State Assembly
State Capitol, Room 3160
Sacramento, CA 93814

Re:  AB2799
Dear Assembly Member Sheliey:

. This frm scrves as First Amendment counse! to The Orange County Register. [ write 10

express The Register’s enthusiastic support for AB 2799. Although AB 2799 contains 2 number
of worthy provisions, this letter specifically addresses onc poriion of the legistarion that may not
receive the attention that it descrves.

Specifically. AB 2799 would insert into Gov’'t Code subsection 6253(d) the words ~delay
or. The effect of this amendment would be to restore a term 10 subsection (@) that was previously
deleted when the term “obstruct” was inserted in place of the word “delay.” Although the
proposed amendment may appear only techmical and inconsequential, it 1s not.

The Register, like other metropolitan and cammunity newspapers in California, routinely -
relies on the California Public Records Act (CPRA) to obtain access to public records that are o

cssential to ensble it to inform its readers regarding the operations of government agencies and the t:::
conduct of government officials. Too oftén, public agencies to which CPRA requests are s
addressed search for technicalities in the statute to dclay the release of records thal may raise
questions regarding the propriety or efficacy of agency decisions and may embarrass agency
officials. These agencies know full well that, as one court has stated. “news dclayed is often news
denied,” and that by delaying the release of potentially controversial records, they may deny 3

news organization information that is vilal to time-sensitive reporting.
For example, when The Register investigated and reported on the abuses at the ferulity

. clinic at the University of Califorma-Irvine - reporiing that eamed it journalism’s most
distinguished award, the Pulitzer Prize, and prompted reform legislation in California and

LH:380 A-68
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LEGISLATIVE INTENT SERVICE



Levine Sutiivan & KOCH, L.LP.

Honorable Kevin Shelley
April 10, 2000
Page 2

elsewhere — The Register utilized the CPRA 1o obtain public records that were critical to The
Register’s reporting. Yet, time and time again, the University of California ignored the CPRA’s
mandate that public records be open to inspection “at all times” and that, even if the agency has a
basis on which to question whether records arc exempt from disclosure under applicable law, the
agency determine within 10 days whether the records are in fact exempt. Rather, The Register's
CPRA requests wcre typically met with months of delay, even where the University readily
conceded that the records were not exempt from disclosure.

The provision of AB 2799 described above would return (0 the CPRA language that
specifically instructs that nothing in the Act shall be utilized as an excuse 0 delay the inspection of
public records as required by law. Although The Register is not so naive as to believe that this
amendment will solve the scrious problem of administrative delay in responding to CPRA
requests, it will at least remove any doubt that the prior substitution of “obstruct” for “delay” in
subsection 6253(d) was not intended to weaken the CPRA’S mandate that agencies act in good

faith to promptly disclose public records requested under the Act,

Thank vou for your consideration of this Jetter and for your introduction of AB 2799.

Yours sincerely, =

-~

LEVINE SULLIVAN & KOCH, LL.P.

NOIEA WS

Tames E. Grossberg yl_\

(800) 666-1917
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JUN-29-2080 19:44R FROM:

CALILFORNIA

TO PROMOTE AND DEFEND

. FIRST AMENDMENT CoA

THE PEOPLE'S RIGHT TO KNOW

Assembly Member Kevin Shelley

Room 3160
State Capitol
10% & L Streets

Sacramento, CA 95814

Dear Assembly Member Shelley,

The California First

Ame

amendment today in the Senate Judiciary Committee.

LITION

TO: 3192112 p:2/11

June 29, 2000

RE: AB 2799 - SUPPORT

ndment Coalition continues to support AB 2799, as proposed for

I~
The California Public Records Act’s rules accommodating access to public information stored in i
electronic form are now very primitive and essentially give the government the option to deny a 3
requester access to data on tape or Jisk even when there is no technological or cost reason todoso. g

. o

This arbitrariness would be ended by AB 2799, which would require an agency to provide electronic
copies of computer-stored information in whatever form the agency {tself uses to store the data. W
Q

Q\e proposed amendments, negotiated with a variety of governmental interest organizations, z
encourage agencies to comply by accommodating the occasional extraordinary cost concerns 7
involved in a request that requires expedited attention of special programming to permit special data &
extraction. w

£
Thank you for your energetic authorship of this measure, and for the excellent staff work of Ryan W
Spencer. o
5
2
o
Sincerely, I
) _"7 S ' =
iy Gl ™
¢ -
(L

Terry E ancke
General Counsel

-

2701 Gottage Way. Suite 12
Sacramento, CA 958251226
(916) 974-8888

FAX. (916) 974-8880

E-mail: cfac@cfac.org
nitp /hwww.ctac org

LH:382 A-70



CNPA Services, Inc.

930 G Street, Sacramento, CA 95814-1811
Tel: (916) 288-6000 « Fax: (916) 288-6002
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June 27, 2000°

JUN 2 8 200

Honorable Cathie Wright
California State Senate

State Capitol Room 5052
Sacramento, California 95814

RE: SPONSOR AB 2799, AS AMENDED

Dear Senator

The California Newspaper Publishers Association urges your suppott of Assembly Bill
2799 by Assemblyman Kevin Sheltey, which, as amended June 22, 2000, would make
several important changes to the California Public Records Act. AB 2799 {s scheduled to
be heard by the Senate Judiciary Committee on Thursday, June 29.

The most recent amendments would allow statc and local agencies to recover certain
costs associated with making available a computer-format copy of a record. Specifically,
the amendments would allow agencies, in response to a request for a computer-format
copy of a public record, to recover costs associated with compiling data, extracting data,
or performing programming in order to make 2 copy of a record. With one exception, the
latest amendments have removed all known opposition to the bill. Ttis our
understanding that the single remaining opponent to AB 2799 (Qrange County), has
decided to oppose any version of legislation that wou |d allow citizens to access their

records in an electronic format.
AB 2799 would do all of the following:

e Electronic access — The bill would require state and local agencies to provide
copies of accessible computerized public records in an electronic format. Current
law provides virtually ne direction on this issue either for the public or agencies
governed by the Act. The law merely provides that “Computer data shall be
provided in a form determined by the agency “(Govt. Code Sec. 6253 (b)).” AB
2799 would provide reasonable rules for public access to electronically held
records, including a provision that these records shall be madc available in any
form in which the agency holds the information.

LH: 383

California Newspaper Publishers Association

(800) 666-1917
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Henoruble Cathic Wright

California State Senate
RE: SPONSOR AB 2799, AS AMENDED

June 27, 2000
Page 2

e “Delay” -- AB 2799 would reinsert the word “delay” into Sec. 6253 (d), removed
unwisely in 1996 legislation, to provide that, notwithstanding the timelines
described in the Act, an agency shall not delay access to the inspection or copying
of public records.

o Response in writing — AB 2799 would require agencies to justify “in writing”
their decision to withhold access t0 tecords if the request was submitted to the
agency in writing.

At this late date, it seems slightly surreal that the state that has accornplished more than
any other to deliver the information age to the world, has not enacted simple rules to
allow its citizens modern public access to its public records. On behalf of the nearly 500
members of the CNPA, please vote AYE on AB 2799 when it comes before you.

Singerely,

”//"

Thomas W. Newton -
CNPA General Counsel = .

(o1 Honorable Kevin Shelley
Honorable Debra Bowen
George Riggs, CNPA President, Publisher and CEO, Contra Costa Times
Hal Fuson, V.P. and Chief Legal Officer, Copley Press, Inc.
Jack Bates, CNPA Executive Director
Jarnes Ewert, CNPA Legal Counsel
Gloria Megino Ochoa, Consultant 10 the Senate Judiciary Commitice

\\CNPA1\V0Lt\UsERS\TOM\WP\GAC:ODO\Lcum\AB 2799 sen jud cte ln.doc

(800) 666-1917
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SUMMARY ANALYSIS OF AMENDED BiLL JUL

Franchise Tax Board
Authorr Shelley ' Analyst. _Roger Lackey Bill Number AB 2799
R'd Bills;: See Prior nnalysis  Telephone: 845-3627 Amended Date: 07-06-2000

Attomey: PpPatrick Kusiak Sponsor:

SUBJECT: Public Recqgrd pisclosure/Make Bvailable In Electronic Format ILf Available
& when Requested

DEPARTMENT AMENDMENTS ACCEPTED. Amendments reflect suggestions of previous analysis of bill as
introduced/amended

AMENDMENTS IMPACT REVENUE. A new revenue estimate is provided.

AMENDMENTS DID NOT RESOLVE THE DEPARTMENT'S CONCERNS stated in the previous analysis of bill as
inroduced/amended .

FURTHER AMENDMENTS NECESSARY.

X DEPARTMENT POSITION CHANGED TO Support.

X REMAINDER OF PREVIOUS ANALYSIS OF BILL AS AMENDED June 22, 2000, STILL APPLIES.
OTHER - See comments below.

e

. SUMMARY_OF BILL

" This bill would require any state or local agency that has public information in
an electronic format to make that information available to the public¢ in the

. electronic format in which the state agency holds the information. The requester

: uc“g pay the direct cost of duplicating the public record in an electronic

. £ t.

(800) 666-1917

. This bill would further require a public record t¢ pe~disclosed if, on the facts
. of the particular case, the public interest is served by disclosing the record,

gprMARY OF AMENDMENT

_ The July &, 2000, amendment added language that would provide that if a request
. is for information in other chan in an electronic format and that requested

. information is also available in an electronic format, a state agency may inform
{ the requester of the information’s availability in electronic format.

{ LEGISLATIVE INTENT SERVICE

I In addition, the amendment would broaden the language gpecifying that nothing in
- this bill would be construed toO permit public access to records held by the

‘ Department of Motor Vehicles te which access 1S restricted by law. The language
: would now apply to all srate agency records.

.o

. Except for the discussion above, the analysis of AE 2799, as amended
June 22, 2000, still applies.

B8OARD POSITION

Support. AL ijts July 5, 2900, meeting, the Franchise Tax Board voted 2-0 to
' support thnis pill, with member B. Timothy Gage apstaining.

osifon.

N
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JUL 28 2000

z STATE BOARD OF EQUALIZATION
Ja  STAFF LEGISLATIVE BILL ANALYSIS

Date Amended:  07/06/00 Bill No: AB 2799

Tax: Public Records Act Author: Shelley

Board Position: Related Bills: SB 2027 (Sher)
BiLL SUMMARY':

This bill provides for the release of public records in an electronic format and requires a
public agency that withholds a public record to justify its withholding in writing.

ANALYSIS:
Current Law:

Under current law the Public Records Act, or PRA (commencing with Section 6250 of
the Government Code), provides for public access to any record maintained by a state
and local agency. unless there is a statutory exemption that allows or requires the

agency to withhold the record. .

A public record is defined as “any writing containing information relating to the conduct
of the public's business prepared, owned, used, or retained by any state or local agency
regardless of physical form or characteristics.” The PRA provides that public records
be open to inspection at all times during the office hours of the state or local agency
and that every person has a right to inspect any public record, except as specifically
provided.

Under current law, upon request, an exact copy of the record shall be provided unless
impracticable to do so, and computer data shall be provided in a form determined by
the agency.

Proposed Law: _
This bill would amend Sections 6253 and 6255 of, and add Section 6253.9 to, the
Government Code. Specifically, AB 2799 would:

o Delete the requirement that public records kept on computer be disclosed in a form
determined by the public agency, and instead require a public agency that keeps
public records in an electronic format to make that information available in that

electronic format when requested by any person and according to the following

74&4&#4«4(«4&&%&4&%%“4%&&4&% cact. neuenue and folicy
casaes: it co wot te be constued to weflect o suggest the Board s fomal fositioa.

(800) 666-1917
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Assembly Bill 2799 (Shelley) Page 2

guidelines: 1) the agency must make the information available in any electronic
format in which it holds the information, 2) each agency must provide a copy of an
electronic record in the format requested if the requested format is one that has
been used by the agency to create copies for its own use or for provision to other
agencies, 3) an agency shall not be required to reconstruct a report in an electronic
format if the report is no longer in an electronic format, 4) if the request is for
information in other than electronic format, and the information also is in electronic
format, the agency may inform the requester that the information is available in
electronic format, and 5) the duplication costs shall be limited to the direct cost of
producing a copy of the record in an electronic format, absent specified exemptions.

« Require an agency that withholds a public record in response to a written request to
justify its withholding in writing.
« Allow additional time for an agency to provide records under unusual circumstances,

including the need to compile data, to write programming language or a computer
program, or to construct a computer report to extract data.

» Specify that the requirements of the bill shall not be construed to permit an agency
io make information available only in an electronic format nor to permit public
access to records held by any agency that are otherwise restricted under the PRA.

« Specify that, in addition to existing provisions prohibiting a public agency from
obstructing the inspection or copying of public records, no agency may delay the
inspection or copying of public records.

This bill would become operative on January 1, 2001.

-
-

Background:

In July 1998, the Califomia Joint Legislative Task Force on Government Oversight
issued a report entitied “The Fallure of the California Public Records Act,” and stated
that much of the information forming the basis for state and local government decisions
is not easily accessible to the public.

COMMENTS:

1. Sponsor and purpose of the bill. This bill is sponsored by the California
Newspaper Publishers Association in an effort to ensure more useful access to
public records.

2  Amendments to this bill since our analysis of the May 23, 2000 version are
minor.

3. It would be extremely difficult for the Board to “write programming language
or a computer program, or to construct a computer report to extract data” with
just an additional 14 days. Board staff would likely need more time and resources
to construct such items in an acceptable and usable form. Other portions of this bill
codify existing Board practices, for example the Board already provides denials of
public records requests in writing.

Dhcs atafy analbiysis éa provided ts address varions adminisative. coit revenue and folicy
(oaes: it ia wat o be conatrued ta neffect on suggest the Boand ¢ formal fosition.

(800) 666-1917
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Assembly Bill 2799 (Sheliey) Page 3

4, Related legislation: This bill is similar to SB 2027 (Sher), which would establish a
new appeals procedure for an agency's denial of a written request or an agency's
failure to respond to a written request for a public record.

COST ESTIMATE:

It is not anticipated that the provisions of this bill would result in additional administrative
costs. Provisions of the Public Records Act allow the Board to recover the direct costs
of providing the records in an electronic format.

REVENUE ESTIMATE:

This bill would not impact state revenues.

/ LEGISLATIVE INTENT SERVICE
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Analysis prepared by:" Laurie D. Wats%-\ /ﬁﬁ[" 1314-18909/ } 07/10/00 /17

Contact: Margaret s@ﬁgg;z( 322-2376
. }\o“' 4//5/w g:\legislat\senbil\2799-3lw
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COUNTY OF LOS ANGELES
Sacramento Legislative Office

1100 K STREET, SUITE 400 ~ SACRAMENTO, CALIFORNIA 05814
(316) 441-7888 » FAX (#18} Aa5-1424

DANIEL J. WALL
Chiet Legislativa Representative

June 23, 2000

Honorable Kevin Shelley

Assembly Member, State of California
State Capitol, Room 3160
Sacramento, California 95814

ooz

iy

Board of Supervisors

GLOR|A MOLINA
First District

YVONNE BRATHWAITE BURKE
Second District

ZEV YAROQSLAVSKY
‘Third Otglricl

DON KNABE

Fourth Dislrict

MICHAEL D, ANTONOVICH
Fifth Dislricl

RE: ASSEMBLY BILL 2799 (SHELLEY), AS AMENDED JUNE 22, 2000

Dear Assembly Member Shelley:

Supervisors is no longer opposed ta your Assembly Bill 2799.

Very Truly yours,

eve Zehner
Principal Deputy County Counsel
SZ.if

| am pleased to inform you that, the June 22, 2000, amendments address Los
Angeles County concems. Therefore, the Los Angeles County Board of

"'7 LEGISLATIVE INTENT SERVICE (800) 666-1917
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Officers
Presideni

Charles C. Flupmer

Sheri

Alameda Cownly
P Vier Prestdent
Les Weidman
Shery

Staniztaur County
7 Vice Presiderd
Larry Srith
Shery

Riverside County

Secretary
Jint Thomas

2} 0

Qalifornia State Sheriffs’ Association

Organization Founded by the Sheriffs in 1804

June 22, 2000

The Honorable Adam Schiff, Chair

Sheriff
S Burbara Cowncy Senate Judiciary Committee

Treasurer
Warren Rupf

Contro Costa Comnty

Sergeant-oi-Arms
Bruce Mix
Sheril

Jot: Cemirety

Immediate Past Prés

“Beoar Chair Schiff:

Chatics Byrd
Siskiyow Cownry
Di

Ed Bonner
Sheriff

Placer County
Robent Dayle

Don Horsley
Shery

San Maico County
Ron Jarrell

Past President
Sherilf

Lassen Cowy
Bill Kolender
Shenfl

S Diege County
Gary Pawod

gl
Sen Bermarding Cumlycc:

Jim Pope
Past President
Sheri]

Shasta County
Tom Sawver
Sheriff
Merced Cownry
Jerry Shadinger
Sher

Colusa Cownty
Gary Simpson
G
Napa Comty

Carl Spurks
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2205 Capitol Building
Sacramento, CA 95814

Subject: AB 2799 (Shelley) - Remove opposition

On behalf of the California State Sheriffs Association (CSSA), I am pleased to inform you that we
have removed our opposition to the measure. We are now neutral on the bill.

-

Thank you for your consideration of our position.

Cordially,

ick Warner
Legislative Advocate

The Honorable Kevin Shelley, Member of the Assembly v/’

1450 Halyard Drive, Suite § # West Sacramento, California 93691-300]
P O Box 980790 % West Sacramento, California 95798-0790
Telephone 916/375-8000 # Fax 916/375-8017
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LEGISLATIVE COMMITTEES
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JOANNE STURGES
Los Angeles County
CINDY TURNER
Sacramento County
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e
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ERNEST R. HAWKINS
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CALIFORNIA ASSOCIATION OF
CLERKS AND ELECTION OFFICIALS

June 21, 2000

The Honorable Kevin Shelley
California State Assembly
State Capitol, Room 3160
Sacramento, CA 95814

Dear Assembly Member Shelley:

ASSEMBLY BILL 2799 (SHELLEY) PUBLIC RECORDS: DISCLOSURE
AS PROPOSED AMENDED
NEUTRAL

Based on the amendments agreed to this week, the California Association
of Clerks and Election Officials removes its opposition to your bill,
AB 2799. Qur members wish to thank you for agreeing to amend the bill
to address their concerns.

The bill, as proposed amended, now addresses the costs incurred by
public agencies in providing copies of electronic records under
circumstances now described in the bill. We appreciate your willingness,
and that of the bill's sponsor, 10 work with us to resolve the issues raised
during the discussion of AB 2799.

Very truly yours,

Nt ToummaRoakouns

Violet Varona-Lukens, Co-Chair
Clerks of the Board of Supervisors
Legistative Committee

VVL:IM:p)

Officium Populi - Office of the People LH 3 9 1
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DANIEL J. WALL
Chief Legisiative Aepresentative

COUNTY OF LOS ANGELES
gSacramento Legislative Office

1100 I STREET, SUITE 400 + SACAAMENTO, CALIFORNIA 95814
(916) 441-7888 « FAX [916) 445-1424

June 23, 2000

Honorable Kevin Shelley

Assembly Member, State of California
State Capitol, Room 3160 .
Sacramento, California 85814

t\, -"\}

)

Board of Supearvisors

GLORIA MOLINA
First District

YVONNE BRATHWAITE BURKE
Second Distact

ZEV YARQSLAVEKRY
Third Distnct

DON KNABE
Fourth District

MICHAEL D. ANTONOVICH
Fitth Distrct

LH: 392 A -80

RE: ASSEMBLY BILL 2799 (SHELLEY), AS AMENDED JUNE 22, 2000 g

Dear Assembly Member Shelley: 2

| am pleased to inform you that, the June 22, 2000, amendments address Los Lt

. Angeles County concerns. Therefore, the Los Angeles County Board of 2

Supervisors is no longer opposed to your Assembly Bill 2799. i

it

Very Truly yours, é

4

w
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P

5

éve Zehner %

Principal Deputy County Counsel 4
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z STATE BOARD OF EQUALIZATION :
¥ STAFF LEGISLATIVEBILL ANALYSIS

Date Amended:  05/23/00 Bill No: AB 2799

Tax: Public Records Act Author: Shelley

Board Position: Related Bills: SB 2027 (Sher)
BILL SUMMARY:

_This bill provides for the release of public records in an electronic format and requires a
public agency that withholds a public record to justify its withholding in writing.

ANALYSIS:
Current Law:

Under current law the Public Records Act, or PRA (commencing with Section 6250 of
the Government Code), provides for public access to any record maintained by a state
and local agency, unless there is a statutory exemption that allows or requires the
agency to withhold the record.

A public record is defined as “any writing containing information relating to the conduct
of the public’s business prepared, owned, used, or retained by any state or local agency
regardless of physical form of characteristics.” The PRA provides that public records
be open to inspection at all times during the office hours of the state or local agency
and that every person has a right to inspect any public record, except as specifically

provided. :

Under current law, upon request, an exact copy of the record shall be provided unless
impracticable to do 8o, and computer data shall be provided in a form determined by
the agency. :

Proposed Law:

This bill would amend Sections 6253 and 6255 of, and add Section 6253.2 to, the
Government Code. Specifically, AB 2799 would:

« Delete the requirement that public records kept on computer be disclosed in a form
determined by the public agency, and instead require a public agency that keeps
public records in an electronic format to make that information available in that
electronic format when requested by any person and according to the following

74amggm@mamwdwmmamma4,mmm. coct, revenue and frolicy
mm.-wumw&mmmq&cmwmemzwﬂm.

(800) 666-1817
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Assembly Bill 2799 (Shelley) Page 2

guidelines: 1) the agency must make the information available in any electronic
format in which it holds the information, 2) each agency must provide a copy of an
electronic record in the format requested if the requested format is one that has
been used by the agency to create copies for its own use or for provision to other
agencies, and 3) an agency shall not be required to reconstruct a report in an
electronic format if the report is no longer in an electronic format.

» Require an agency that withholds a public record in response to a written request to
justify its withholding in writing.
« Specify that the requirements of the bill shail not be construed to permit an agency

to make information available only in an electronic format nor to permit public
access to records held by the Department of Motor Vehicles that are otherwise

restricted under the PRA.
« Specify that, in addition to existing provisions prohibiting a public agency from
~ obstructing the ingpection or copying of public records, no agency may delay the
inspection or copying of public records.

This bill would become operative on January 1, 2001.

Background:

In July 1998, the California Joint Legislative Task Force on Government Oversight
issued a report entitled "The Failure of the California Public Records Act,” and stated
that much of the information forming the basis for state and local government decisions
is not easily accessible to the public.

COMMENTS:

1. Sponsor and purpose of the bill. This bill is sponsored by the California
Newspaper Publishers Association in an effort to ensure more useful access to

public records.

2 Amendments to this bill since our analysis of the April 27, 2000 version are
minor. These amendments do not affect our analysis.

3. Portions of this bill codify existing Board practices. The Board already provides
denials of public records requests in writing.

4. Related legislation: This bill is similar to SB 2027 (Sher), which would establish a
 new appeals procedure for an agency's denial of a written request or an agency’s
failure to respond to a written request for a public record. '

7wmgmmwwmm¢amuwwwmm. cadt, revende and policy
m«w:d&mw&mmdedmw{&dmm%ut%e?md'cwm.

(800) 666-1917
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. Assembly Bill 2769 (Sheliey)

COST ESTIMATE:

Page 3

it is not anticipated that the provisions of this bill would result in additional administrative
costs. Provisions of the Public Records Act allow the Board to recover the direct costs

of providing the records in an electronic format.

REVENUE ESTIMATE:

This bill would not impact state revenues.

. Y
10

(800) 666-1917
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Contact: Margaret é% 322-2376
P'{\\L’:Vo 5%’9 g:\legislat\senbill\2799—2lw

'74am{4meq4aamdedwawmmammuzmm, codt. revenue and, policy

Wa.'aamwkmwwuww?mw'awm.

LH:395 A-83

l"l



1100 X Sireet
Sute 101
Saciomento
Cobiosng
95814

Tylagha'e
914.927 7500

Focsini
9154413507

California State Assodation of Counties

May 3, 2000

The Honorable Kevin Shelley
Member of the Agssembly

Room 3160, State Capitol Building
Sacramento, CA 95814

RE: AB 2799 (Sheiley) - REMOVAL OF OPPOSITION (As amended April 27, 2000)
Set for heanng May 8, Assembly Govemmental Orqanizatior Commitiee

Dear Assembly Member Shelicy:

The California State Association of Countics (CSAC) has removed its opposition 10
AB 2799, your measure relating to public records, following amendmenis On April 27, 2000.

The removal of the “reverse balancing” provision under Govermnment Code section 6255(b)
addresses the majority of county concems on this measure. We look forward to working with
vou and your staff to confinue discussions on other provisions in AB 2799.

Thank you for your continued willingness 1o work with us. Please feel free to contact me &t
916/327-7500, ext. 513, or Elizabeth Howard at 916-327-7500, ext. 537 atany time.

Sincerely, @
(P N

Rubin R. Lopez
Legisiative Representative

cc: The Honorable Herb Wesson, Chair, Assembly Governmental Organization Committee
Members and Consultants, Aszembly Governmental Organization Commitiee

(800) 666-1917
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CHARLES V. (CHUCK) SMITH

CHAIRMAN OF THE BOARD OF SUPERVISORS
SUPERVISOR, FIRST DISTRICT

July 19, 2000

The Honorable Kevin Shelley
California State Assembly

P O. Box 942849

Sacramento, California 94249-00001

Dear Assembly Member Shelley:

On behalf of the Board of Supervisors, | am writing in oppaosition to your bill, AB
2799, which would require a public agency that keeps public records in an
electronic format 1o make requested public records information available in an
electronic format.

Although we have atternpted to work with your office on this bill to make it more
acceptable, we continue to take issue with most of its provisions. The key
reasons our County opposes your bill are as follows: = -~

« Compliance with the provision to provide any public record in electronic
format could require development of a new computer program to provide non-
confidential information in a report without also providing electronically the

confidential information. Without that software, cou nty employees would
need to go through each record to ensure that confidential information is not
included in non-confidential information. Either method would be prohibitively
expensive.

o The provisions provide no definition of "defay”. Even if delay is defined, each
public record request is unique; a single time period for all requests cannot be
legisiated.

» When a citizen seeks access t0 pubtic records in person, the provision to
"justify in writing" the reasons for withholding is ilogical and creates extra and
unnecessary staff duties, particularly for citizens who apply in person.

« The provisions for the fee assessment only cover the direct costs.

« The bill creates an incredibly pureaucratic regimen for the denial of a record.

ORANGE COUNTY HALL OF ADM!NISTRATlDN
10 CIVIC CENTER PLAZA, P.O. BOX 487, SANTA ANA, CALIEORNIA §2702-0687
PHONE (714) 834-3110 FAX (714) 834-5754
E-MAIL: csmlth@disl\.co.oronge.ca.us
WEB SITE: ht?p://www.oc.cc.gov/supes/first LH 397

(800) 666-1917
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The Honorable Kevin Shelley
July 19, 2000
Page 2

o The bill would expose the County to increased fitigation costs.

Eurther, we believe that AB 2799 contains the same provisions as those

contained in AB 179 (Bowen) and AB 1065 (Bowen), bills that were vetoed by
two different governors for reasons of expense, administrative burdens, and the

potential breach of citizen confidentiality.
Thank you for your consideration of our concerns.
Sincerely,

T WARN -

Charles V. Smith, Chairman
Board of Supervisors

cc.  The Honorable Gray Davis, Govemor, State of California
Members, Orange County State Legislative Delegation

Members, Orange County Board of Supervisors

Dennis Carpenter, Carpenter Snodgrass and Associates
Steve Szalay, California State Association of Counties

CKOT1800-ACH

(800) 666-191 7
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CARPENTER SNODGRASS
& ASSOCIATES

£.O. BOX 17518

June 20, 2000

. SN 29 i
TO: The Honorabie Adam Schiff, Chairperson
Members, Senate Judiciary Committee
FROM. Carpenter Snodgrass & Associates OPPOSE
RE: AB 2799 (Shelley) Hearing Date: June 29, 2000

On behalf of the Orange County Board of Supervisors, we urge your opposition
to AB 2788 (Shelley) which would require any agency o provide electronic
public records upon request.

The County of Orange, like many counties is using the Intemet 10 broadcast
information about public records and how they can be accessed by the
community. This gives citizens 24 hour-a-day access to Assessor, [reasurer-
Tax Collector, Purchasing and Board of Supervisors records, to name a few.

Without reasonable reguiations, County staff could be required to spend
considerable time copying and editing records, determining if they are
appropriate for public disclosure and responding with vritten justifications if
requests are denied.

For these reasens we urge your NO vote on AB 2789.

co Assemblyman Shelley

1201 K STREET. SUITE no

IRVINE, CALIFORNIA 935621 SACRAMENTQ, C47
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founsel
_ Cilifornia
BION M. GREGORY
’ September 6, 2000
Honorable Gray Davis
Governor of California
Sacramento, CA
I~
>
REPORT ON ENROLLED BILL 3
=)
E
A.B.2799 SHELLEY. PUBLIC RECORDS. W
=
SUMMARY: Sec Legislative CounselsDigest on the bill as adopted. i
Z
FORM: Approved. L'Lz.l
CONSTITUTIONALITY: Approved. 9
‘_-
<
TITLE: Approved. %
w
CONELICTS: his bill and Senate Bill No. 2027, which is also before the =
Governor, would both amend Section 6255 of the e
Government Code by adding a new subdivision (b) in an s :::
identical manner. However, this bill also amends subdivision y

(2) of Section 6255 of the Government Code by making a
rechnical, nonsubstantive change to this subdivision, which is
not made by S.B.2027. :

LH: 400 A-88
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Report on A.B. 2799 -p.2

Thus, if this bill and S.B. 2027 are chaptered, the substantive

changes to Section 6255 willbe t

he same, rcgard]css of che

order of chaptering (see Sec. 9605, Gov. C.).

Bion M. Gregory
Legislative Counsel

?7“%%, ‘

Jacqueline R. Kinney
Deputy Legislarive Counse

Two copies to Honorable Kevin Shelley and
Honorable Byron D. Sher,
pursuant to Joint Rule 34.

(800) 666-191 7
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INTERNET www.legislativ:counml.u oV

EMALL chi:lativ:(fmlmd@k.m.gov

Honorable Gray Davis
Governor of California
Sacramento, CA

A.B. 2799
SUMMARY:

FORM:

CONSTITUTIONALITY: Approved.

TITLE:

CONFLICTS:

=S Counsel
Cocﬁi ornia

BION M. GREGORY

Seprember 6, 2000
P~
>
; %)
REPORT ON ENROLLED BiLL 9
g
K
SHELLEY, PUBLIC RECORDS. W
S
2
See Legislative Counsel's:Digest on the bill as adopted. u
g
Appmvcd, i
z
w
2
‘_—
5
w
App roved. 2
- 3
"This bill and Senate gill No. 2027, which is also before the ~
Governor, would both amend Section 6255 of the N
Government Code by addinga new subdivision (b) inan b :::-l
identical manner. However, this bill also amends subdivision *

(a) of Section 6255 of the Government Code by making 2
technical, nonsubstantive change to this subdivision, which is
not made by 5.B.2027.

LH: 402 A-90
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Two copies to Honorable Kev
Honorable Byron D. Sher,
purspant to Joint Rule 34.

Reporton A.B. 2799-p. 2

‘Thus, if this bill and 5.B- 2027 are chaptered, the substantive

changes Section 6255 will be the same, rcgardlass of the

order of chaptering (see Sec. 9605, Gov. C.)«

Bion M. Gregory
Legislative Counsel

?7«4:/6

Jacqueline R. Kinney
Deputy Legislative Counsé€

in Shelley and

LH: 403 A-91
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‘OUEST OF

LEGISLATIVE COUNSEL  no. 13442

Tyre AMEND

ASSEMBLY MEMBER KEVIN SHELLEY
per RYAN SPENCER

.

Amend AB 2799 as per the attached. According to the Requestor, Government Code
§253.2 has been added by another bill, s0 he asks 10 substitute Sec. §253.9 in its

place.
ATTACHMENTS:
3-Page memo and draft from Ryan Spencer of Assembly Member Shelley’s office dated

6/20/00.
Copy of AB 2799 a/a 5/23/00 (87v).

Any questions, contact RYAN SPENCER at 319-2012 or 614-8988

PUBLIC RECORDS 06/20/00

This will acknowledge your request received on the date indicatad. Pisase axaming

the above staternent 0 determine if it carractly sets forth your request.

Any questions with raspect to this request may bo directed to

MS. J. KINNEY at 445-0467

-

10 whom it has heen aggigned.

BION M. GREGORY
Legislative Counsel

) 666-1917

.0

»
)

LH: 404 A-92
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LEGISLATIVE COUNSEL

No. 12972
TYPE AMEND

ASSE

QUEST OF wBLY MEMBER KEVIN SHELLEY
‘ per RYAN SPENCER

Draft amendments to AB 2799, per attached.

ATYACHMENTS:

One~page memo from Ryan Spencer of Assembly Mamber shelley's Office, dated June 15,

2000.
Three-page draft of proposed amendments.

Any questions, contact RYAN SPENCER at 319-2340

PUBLIC RECORDS

06/15/00

‘This will acknowladge your request received on the date indicated. Please examine

tha aboveé statement {0 determine if it correctly gets forth your request.

Any questions with respect 10 thig request may be directed 10

MS. J. KINNEY at 445-0467 _

to whom it has been assigned.

BION M, GREGORY

. Lagisliative Counsel

LH: 405 A-93

(800) 666-1 917

/ LEGISLATIVE INTENT SERVICE
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LEGISLATIVE COUNSEL  wo. 09197

type AMEND

.‘_ngs-r oF ESEMBLY MEMBER KEVIN SHELLEY
per RYAN SPENCER '

Amend AB 2788, as per the attached material, striking out sub (b) of Sec 6255 of
the Government Code

ATTAGHMENTS:
One-page mamo from requester to Legislative Counsel

Four-pages of proposed amandments
One copy of AB 2799

Any guestions, contact RYAN SPENCER at 319-2340

PUBLIC RECORDS 04/25/00

Thig will acknowledge your request received on tha date indicated. Ploase examing

the above statemsnt to detarmine if it corractly geis forth your request.

Any quastions with respect to this request may be directed to

MR. P. ANTILLA at 345-0232

to whom it has been assigned.
BION M. GREGORY

. Legislative Counsal

LH: 406 A-94

(800) 666-1917
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Assembly
(alifornin Tegislature

KEVIN SHELLEY

Memo
TO: Legislative Counsel

FROM: Ryan Spencer
: Office of the Majority Ieader Kevin Shelley

DATE: April 25,2000

RE: AB 2799 (Shelley) Amendments
Please draft amendments 10 AB 2799 (Shelley) using the following
information;

Amendment 1]
On page 5, please strike lines 16-23 inclusive

| have attached a copy of the amendments in draft form for your
information. I would appreciate these amendments by 4:00 p.m. on

(800) 666-1917

LEGISLATIVE INTENT SERVICE

Wednesday, April 26, 2000. 1f you have any questions, please do not

hesitate to contact Me at 319-2340.

il

/
"'

SACRAMLENTO OFFICE » STATE CAPITOL = PO, BOX $A2K49, SAC RAMENTO, CA 94249.0012 « PHONE: (216) 3192012 « FAX: (¥16) 310-2912
DISTRICT QFFICKE ® ¢33 COLDEN CATE AVENUE, SUITE 14600, SAN FRANCISCO, CA a1 * PHONE (315) 547.2312 ¢ EAX: (415) 587-1178
E-MAIL: Kcvin.Sh:lley@asm.ea.gnv
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BILL NUMBER: AB 2799 AS AMENDED
BILL TEXT

INTRODUCED BY Asscmbly Member Shelley
(Principal coauthor: Senator Bowen)

FEBRUARY 28, 2000

An act to amend Sections 6253 and 6255 of, and to add Section
6253.2 to, the Government Code. relating to public records.

LEGISLATIVE COUNSEL'S DIGEST

AB 2799, as introduced, Shelley. Public records: disclosure.

(1) The California Public Records Act provides that any person may
reecive a copy of any identifiable public record from any state of
local agency upon payment of specified fees. The act provides that
it shall not be construed to permit an agency to abstruct the
inspection or copying of public records and requires any notification
of denial of any request for records pursuant to the act to set
forth the names and titles of positions of each person responsible
for the denial. The act also requires computer data to be provided
in a form determined by the agency.

This bill would provide that nothing in the act ghall be construed
to permit an agency 10 delay or obstruct the inspection or copying
of public records and would require that the notification of denial
of any request for records justifying its withholding to be in
writing. This bill would delete the requirement that computer data
be provided ina form determined by the agency and would require any
agency that has information that constitutes an identifiable public
record that is in an electronic format to make that information
available in an electronic format when requested by any person. The
bill would require the agency 10 make the information. available in
any clectronic format in which it holds the information. Because
these requirements would apply to local agencies as well as statc
agencies, this bill would impose a state-mandated local program.
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(3) The California Constitution requires the state to reimburse
local agencics and school districts for certain costs mandatcd by the
state. Statutory provisions establish procedures for making that
reimbursement, including the creation of a State Mandates Claims Fund
to pay the costs of mandates that do not cxceed $1,000,000 statewide
and other procedures for claims whose statewide costs exceed
$1,000,000.

This bill would provide that, if the Commission on State Mandatcs
determines that the bill contains costs mandated by the state,
reimbursement for those costs shall be made pursuant to these
statutory provisions.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.

TYE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 6233 of the Government Code is amended to rcad:

6253. (a) Public records arc open to inspection at all times during the office hours of
the state or local agency and every person has a right 1o inspect any public record, except
as hereafter provided. Any reasonably segregable portion of a record shall be availablc
for inspection by any person requesting the record after deletion of the portions that arc
cxempted by law.

(b) Except with respect to public records exempt from disclosure by express provisions
of law, each state or local agency, upena request for a copy of records that reasonably
describes an identifiable record or records, shall make the records promptly available to
any person upon payment of fees covering direct costs of duplication, or a statutory fee if

applicable. Upon request, an exact copy shall be provided unless impracticable to do so.
Computer data shall be provided in a form determined by the agency.

(c) Each agency, upon a request for a copy of records. shall, within 10 days from
receipt of the request. determine whethcr the request, in whole or in part, seeks copies of
disclosable public records in thc possession of the agency and shall promptly notify the
person making the request of the determination and the reasons therefor. In unusual
circumstances, the time limit prescribed in this section may be extended by written notice
by the head of the agency or his or her designee to the person making the request, setting
forth the reasons for the extension and the datc on which a determination is expected Lo

be dispatched. No notice shall specify a date that would result in an extension for more
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than 14 days. As used in this section, "unusual circumstances” means the following, but
only to the extent reasonably necessary to the proper processing of the particular request:

(1) The need to search for and collect the requested records from ficld facilities or other
establishments that are separaie from the office processing the request.

(2) The need to search for, collect, and appropriately examine a voluminous amount of
separate and distinct records that are demanded ina single request.

(3) The need for consultation, which shall be conducted with all practicable speed, with
another agency having substantial interest in the determination of the request or among
two or more components of the agency having substantial subjcet matter interest therein,

(d) Nothing in this chapter shall be construed to permit an agency 10 delay or obstruct
the inspection or copying of public records. "The notification of denial of any request for
rccords required by Section 6255 shall sct forth the names and titles or positions of cach
person responsible for the denial.

(¢) Except as othcrwise prohibited by law, a state O local agency may adopt
requirements for itself that allow for faster, more efficient, or greater access o records
than prescribed by the minimum standards set forth in this chapter.

SEC. 2. Scction 6253.2 s added to the Government Code, to read:

“ 6253.2. (a) Unless otherwise prohibited by law, any agency that has information that
constitutes an identifiable public record that is in an electronic format shall make that
information available in an electronic format when requested by any person and, when
applicable, shall comply with the following:

(1) The agency shall imake the information available in any electronic format in which
it holds the information.

(2) Each agency shall provide a copy of an electronic record in the format requested i{
the requested format is onc that has been used by the agency to greate copies for its own
use ot for provision to other agencies. Direct costs of duplication shall include the costs
associated with duplicating electronic records.

(b) Nothing in this section shall be construed to require the public agency to reconstruct
a report in an electronic format if the agency no longer has the report itself availablc in an
electronic format. .

(c) Nothing in this section shall be construed to permit an agency to make information
availablc only in an electronic format.

(d) Nothing in this section shall be construcd to permit public access to records held by

. the Department of Motor Vehicles to which access is otherwise restricted by statute.
SEC. 3. Section 6255 of the Government Codc is amended to read:

6255. (a) The agency shall justify withholding any record in writing by
demoustrating that the record in question is exempt under express provisions of this
chapter or that on the facts of the particular case the public intcrest served by not
disclosing the record clearly outweighs the public intcrest served by disclosure of the
record.
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SEC. 4. Notwithstanding Section 17610 of the Government Code, if the Commission
on State Mandates determines that this act contains costs mandated by the statc,
reimbursement to local agencies and school districts for thosc costs shall be made
pursuant to Part 7 (commencing with Section 17500) of Divigion 4 of Title 2 of the
Government Code. 1f the statewide cost of the claim for reimbursement does not exceed
onc million dotlars ($1,000.000), reimburscment shall be made from the State Mandates

Claims Fund.

(800) 666-1 917
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Spencer, Ryan B .

oM Terry Francke [ﬁrancke@cfac.orgl
nt: Friday, July 14, 2000 11:15 AM
o bjohnson@paWeekly.oom
Ce: wzlotiow@cfac.org tom@cnpa.com

Subject: Shelley Bill Amendment Request

Pan 001

Bill,

{'m copying this draft to Wendy and to Tom Newton, neither of whom
t've discussed it with 80 far. Please circulate it for discussion as

you see fit We have a little breathing room 10 consider this before
the legislature ends its recess in early August.

Ginger Rutland, an editorial writer at the Sacramento Bee, has

prodded me on this, arguing that the Quackenbush document leaks and
how they were handied may provide the best peg ever, in terms

timing and political momentum, for getting "palancing test” baiance

into the CPRA.

The point, in case it doesn't just leap out, is that if the reverse
palancing test had heen in place, Cindy Ossias and Senator Martha
Escutia would have had tull cover. Once Ossias became aware of the
perjured testimony to the committee, she could have just contacted
o committee quietly and said in effect, "Reports prepared by me and
rs belie the testimony that no big fines were racommended against
e big four insurers. Why don't you subpoena/sue for themn?"

Martha Escutia or whoever eise on the investigating committees could
then have tried these measures and gotten a judge involved in
deciding whether, s Escutia decided strictlyas a political

judgment, the public interest in disclosure was paramount.

Without that mechanism, the sole individual lagally authorized to
permit anyone — including the legislature — {0 get those damning
reports was Quackenbush himself. Anyone else was, strictly speaking,
a lawhreaker.

| have no idea if Shelley would g0 for this or even if Davis would
sign it, but | agree with Ginger that this is an opportunity that
should not be et slip lightly.

Reactions?

Terry

July 13, 2000

Assemblyman Kevin Shelley
Room 3160

(800) 666-1 917
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State Capitol

10th & L Streets

Sacramento, CA 95814

RE: AB 2798 - Amendment Request

vin,

I'm asking that you give serious thought to reinserting the reverse
balancing test into the bill.

| fully understand why it was pulled, and | fully appreciate the
importance of the other provisions in the bill and the fact that the
computer access rules are very long overdue.

But I'm also impressed that events since that time in the Quackenbush
investigation have provided dramatic evidence that:

o the public interest in discretionary secrecy, at least,
sometimes needs to be independently evaluated by a court to consider
the contrary public interests posed by particular controversies;

o the very lack of such a due process mechanism can put
conscientious public servants into an ethical bind and a career- and
possibly even liberty-threatening jeopardy when they consider the
need to leak documents to reveal official perjury; and

o that same lack of an orderly judicial mechanism to consider
disclosure in the public interest can leave a legislator, seeking to
expose the perjury by introducing leaked documents into an
investigative proceading, exposed o accusations of acting
irresponsibly and illegally.

I'm enclosing a story | wrote recently in our member bulletin,
connecting the dots. Much the same story will appear shortly in the
s Angeles Daily Journal.

was no coincidence that the insurance industry lobbies were so
dead set against the reverse balancing test. And restoring that
element could vindicate the actions taken by Cynthia Ossias and
Senator Escutia - or at least make it easier for their future
counterparts to expose the truth without facing pointed fingers.

I'm bringing this up now because the iron is still warm. By next
session it won't be.

Sincerely,

Terry Francke |

T IT. A1
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Seencer. Rxan

Ray.Herndon@latimes.com

Friday, July 14, 2000 10:00 AM
tom@cnpa.com

New National Electronic Access Report

DavisBushfinalmblieck
an.doc

—— 1Y s LTl R Herndon/LATimes/TMC on 07/ 14/2000

10:05 AM

Bill Chamberiin <BCHAMBER@JOU.UFL.EDU> on 07/14/2000 07:39:58 AM

To: “Ray Hemndon " <Ray.Hemdon@LATlMES.COM>
cc:

Subject; RE; Privacy & Access to Federal Courts' Electronic Case Files

Ray, good luck! Itis indeed frustrating to get these officials into the
21st century.

Attached is a copyrighted preliminary baok chapter. Please do pass it

round. Itis not perfect yet. Butit will give you some comparigons and
‘ckground data. | will have better stuff coming in late August, | hope.

Bill

—Qriginal Message——

From: Ray Herndon

To: FOI-L@LISTSERV.SYR.EDU

Sent: 7/13/2000 1:35 PM

Subject: Re: Privacy & Access to Federal Courts' Electronic Case Files

As you may know, Bill, the California legisiature will likely pass, for

the

fourth straight year, an amendment to the California Public Records Act
requiring government agencies to make computerized records available in
electronic format. Ex-Gov. Pete Wilson vetoed the legisiation twice, and
Gray Davis did the same thing last year. If there's anything in your
findings that we could use to shame Gray Davis into signing the
legisiation

this fall (he has from mid-Sept. thru early Oct), | sure would

appreciate

you tipping us off to that info early. It's incredible that the state

which

jeads the nation in computerization is trailing most other states in
guaranteeing its citizens rights to computerized public information.

lve

copied this email to Taom Newton of the California Newspaper Publishers
Association, because Tom is in the best position to make use of such

‘fomation_

>The Citizen Access Project hopes to release a comparative study and
1
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ratings

>of computer access laws in the fall. Maybe that can help some of you
to

>apply pressure in your states. | am apen to suggestions for how to

ﬁximize
e impact of the information.

»Bill Chamberlin
»Director, Marion Brechner Citizen Access Project
> Joseph L. Brechner Emirient Scholar of Mass Communications

(See attached file: DavisBushfinalpublicdraft.doc)
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AB 2799 (Shelley)
Reverse Balancing Test
(recent interest - July 2000)

(Post-Conversations with G.O. Committee and Newton from CNPA)

Assembly G.O. Committee will definitely ask to hear the bill again. The same opposition
(the Counties, Cities, Public Safety, Chamber of Commerce, Manufacturers, the Wine
Institute, Attorney General, and, of course, Insurance Industry) will resurface.

Why the Opposition?
They are opposed because they fear that this provision will permit the relcase of
confidential victim and witness information in a critninal case, such as location and

identity or the possibility of relcasing information in a pending investigation, thus making
witnesses and victims refuctant to come forward and share information.

They argue that there is also a judicial remedy to this problem. For cxample, if there is
dispute over the balancing test, the requestor has the right to suc.

They argue that the public’s trust in the civil justice system and government in general
will erode as citizens “lose certainty that the information they provide to a statc of local
agency on the assurance of confidentiality will remain confidential.”

The Public Safety opposition stems from the expectation that public agencics must
defend victims who have “a right under the current law not to have information disclosed
about themselves from request by the media, particuladly the print media who seek to
obtain large volumes of information at times.”

The Chamber and Manufacturers oppose this reverse balancing test because they believe
that “agencies, companics, and individuals interested in protecting propriety data would
be subject to litigation to protect confidentiality rights now specifically protected by
law.”

Why not reconsider the Reverse Balancing Test?

Problems:

o This may not bode well if only because Kevin stated that he would not amend the
“reverse balancing test” language back into the bill when it was in the Senate.
Assemblywoman Brewer asked him specifically if he would be amending the
language back in.

e The Governor has made no signal on whether or not he would sign such a measurc.

(800) 666-1917
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o The Sponsor’s of AB 2799 are reluctant to push forward on this issue at the present
time.

Reason’s for reluctance

1. In oxder to help alleviate most opposition, it may be necessary to focus the
attention of the bill on the insurance industry, This raises problems when you
change regulations on one particular industry such as this one,

2. The editorial was actually spurred by Tom Newton and Terri Franc (who actually
put together an outline that the editor used to write the editorial)

3. Focusing on one industry is a risky venture. It could appear that the supporters of
this measure are jumping on the political bandwagon against the insurance
jadustry? Do not want to be regarded as the “Jackie Speier” of the Asserably.

¢ Ifthe decision is made to move this issuc forward, it should happen in another bill

(one of Shelley’s vehicles) or as a new bill next year.

e If the decision is to move forward and to focus on the insurance industry, the

Government Code Section 6254(d)(1) — (4), which deals with the information
submitted by insurance companies to the Department of Insurance for regulatory

pruposes.

TH:-417 A _i0<
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ASSEMBLY MAJORITY LEADER

Kevin Shelley

For Immediate Release For more information, please contact:
October 3, 2000 Terri M. Carbaugh at 916-319-2278

More Sun to Shine on State’s Public Records Act

Sacramento—The sun will shine a little brighter over California’s oftentimes
W secretive and elusive public records. Assembly Bill 2799 authored by Majority
Leader Kevin Shelley was signed into faw prior (o the September 30 midnight

deadline.

“California’s public rccords arc not cloak-and-dagger type documents, they are the

property of California’s citizens,” said Majority Leader Kevin Shelley.

Under current law, an agency can refuse to provide a-public record in electroni¢
format. An agency can effectively stall a Public Record Act request by providing
the information in a different format than originally requested. Assembly Bill
2799 will force government employees to make computer records available on the

same basis in which paper records are made available.

“Government secrecy doesn’t outweigh the public interest. This mecasure will
protect members of the public from government officials who use technology as an

excuse to impede a free flow of information,” said Shelley,

E © Assembly Bill 2799 also states that no public agency shall obstruct or delay a

Carrror Osmce ¢ Stars CaprroL » PO, Box 942849 « Sacraminto, CA 94249-0012 » (916) 319-2012 « FAX (916) 319-2112
DisTRICT OFFICE * 455 G:OLDEN GATE Avenue, Surte 14600 « San Francisco, CA 94102 ¢ (415) 557-2312 « FAX (916) 557-1178
E-Maun: Ksvin.SHELLEY@ASM.CA.COV
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.. B8 Saturday, September 9, 2000 ¢ The Sacramento Bea

Government secrets
Sunshine bills protect the public’s right to know

® In apparent violation of zoning rules, a
city planning agency approves the construction
of the 10th liquor store within three blocks of
Aunt Minnie's home. She wants to see the

- " gtore's use permit application, the city docu-
. ment that would tgﬁ her how the new liquor
store justified its special treatment, The city
- $oys shecan’t have it.
" @A journalist hears that an inmate has been
beaten by prison guards, He wants to visit the
2 inmate to see for himself, but the warden, who
«"pehemently denies any beating has taken place,
‘is barred under current law from arranging an

- 4, immedjate interview Like everyone else, the

" journalist has to wait for up to 30 days to visit,

. by which time any bruises would have faded.

." Even then, the journalist would be unable to
bring in the tools of his trade, a camera ora
tape recorder. . '

" @A PTA president wants a copy of the local
* school district budget in an electronic format so
~ she cannot only see the figures, but do some

_ _more sophisticated comparisons with neighbor-

able in Excel, but the district says she can only

have it on paper - and that the 300-page docu-
ment will cost a quarter o page to copy.

hree bills approved by the Legislature
and awaiting action by Gov. Gray Davis’
will help citizens in the three sconarios
_described above, . :
. Under SB 2027 by Sen. Byron Sher, somecone
- such as Aunt Minnie who is denied access to a
* public document could obtain a legal opinion .
_ from the attorney general as to whether the

ing school districts. The budget is readily avail-

denial was permissible under the California
Public Records Act. Armed with an attorney
general’s opinion in her favor, Aunt Minnie
would have greater leverage to demand the

-pecord to which she’s ontitled, or a strong case

if she elects to sue to ohtain it,

AB 2101 by Asgemblywoman Carol Migden
is a modest attempt to improve media access to
inmatos. Under pelicies initiated by Gov, Pete
Wilson and continued under Davis, reporters
canno longer interview willing inmates at a
time conveénient to the inmate and the ve-
porter, even if the warden approves. The
Migden bill allows wardens at their discretion
to grant reporter interview requests and to let
journalists bring into prisons the tools of their
trade, cameras and tape recorders. It is not
ideal, but it improves public access o prisons,
among the state's most controversial and trou-
bled institutions.

Finally, AB 2799 by Assemblyman Kevin
Shelley would require public agencios to make
computer records available on the same baais
in which paper records are now available, and
at the real cost of reproducing that record.
Today, in most instances, that real cost would
be the trivial price of a diskette or, in the case
of an ¢-mail transfer, free.

In a democracy, the people are the govern-
ment. We own the government rocords; wo
own the institutions, whether they be public
schools or prisons. Unless there is a good rea-
gon — an individuals right to privacy, for exam-
ple — and that reason is clearly stated, the pub-
lic ought to have access, To safeguard the pub-
lic’s right to know, Davis should sign AB 2799,
AB 2101 and SB 2027.

T YY. AN
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sacbee Voices: Public information: Why are legislators helping hide the truth? Page 1 of 2
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Public information: Why are
» legislators helping hide the truth?

(Published June 26, 2000)
you
Wh en Wf’m M At the same time legislators express justifiable outrage
want t. over the troubling activities of Insurance Commissioner
PREE! Chuck Quackenbush, they've taken action to make
future misconduct by public agencies and insurance
% T teerey ©  companies hard to uncover. At the behest of lobbyists
. for insurance companies, the Assembly Governmental
™, Organization Committee has gutted a bill that would
have opened to public scrutiny the very department
records at the center of the burgeoning scandal.

(800) 666-1817

Under current law, government agencies are free to
withhold documents from public scrutiny if the agency
determines the public interest in keeping the
information secret outweighs the public interest in
disclosure. That exemption to the state law designed to
safeguard public access to government documents
amounts to a catchall loophole that can be easily =
abused. vas?

LEGISLATIVE INTENT SERVICE

Two years ago Quackenbush used that “public benefit"
loophole to deny legislators copies of investigations his
office had conducted into alleged misconduct by
insurance companies following the Northridge
earthquake. Alerted by disgusted insurance department
staffers to serious improprieties at the agency, a
legislative oversight committee tried to get the
documents, but was repeatedly rebuffed by

. Quackenbush, who used his discretionary powers to
deny legislators the right to see the reports.

AB 2799, authored by San Francisco Assemblyman

http://www.sacbee.com/voices/news/voices01_20000626.html LHs/A21 A -109



sachee Voices: Public information: Why are legislators helping hide the truth? Page 2 of 2

Kevin Shelley and sponsored by the California
Newspaper Publishers Association -- of which The Bee
is @ member -- would have put into law a "reverse"
public benefit test. Under that rule, a member of the
public could petition a judge to order release of a
government record withheld based on a finding that the
public interest in disclosure outweighed the public
interest in secrecy. That key provision of the Shelley bill
was removed when insurance company lobbyists
objected to it.

Had the rule been in place following the Northridge
earthquake, quake victims could have used it to ask for
access to department investigative reports that
contained evidence of massive cheating of quake
victims by insurance companies. Those documents
were finally released by Sen. Martha Escutia. Not
surprisingly, the department and insurance companies
attacked the senator's actions in releasing the
confidential information as "outrageous” and "illegal.”

The real outrage involves government secrecy that
denies the public access to documents so crucial to the
public interest. The outrage here is that a regulated
industry -- insurance companies - and an elected
regulator -- Quackenbush -- can use state law to hide
documents alleging widespread fraud and misconduct.
The outrage here is that even in the face of all that,
legislators have failed to safeguard the public's and
their own access to government documents that are
key to exposing corruption.

http://www.sacbee.com/voices/news/voices01_20000626.html

Problems? Suggestions? Let us hear from you.

Copyright © The Sacramsento Bee
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E_albaugb, Terri

From: Armstrong, Travis [TArmstrong@sjmercury.comj
ant: Friday, June 02, 2000 3.16 PM
d: 'terri.carbaugh@asm.ca.gov'
bject: editarial

SACRAMENTO |S AFRAID TO LET YOU HAVE PUBLIC RECORDS
ON A FLOPPY DISK

Published: Sunday, May 14, 2000 Edition: Morning Final Section. Editorial
Page: 6C

Memo: Editorial

The opinion of the Mercury News

Public Records

HERE'S a straightforward idea to make California government more
user-friendly: Give people who need public records the option of getting
them on a floppy disk, if the state or local agency keeps the material on a
computer.

No huge piles of papers, photo-¢opying costs and wasted trees.

Common sense, right?

t in Sacramento, where lawmakers have let two bills to provide this
electronic option crash and burn since 1888 -

Former Gov. Pate Wilson fretted about possible cost increases when he vetaed
the legisiation two years ago. That was a weak excuse. Requests for

electronic documents could save agencies money by eliminating the time
employees spend sorting, copying or printing out papers.

Gov. Gray Davis also quashed the idea last year, 1o the dismay of advocates
of open government, who had high hopes after his election. Davis managed to
scrounge up his own justification: Y2K uncertainties meant that state
computers might be unable to comply without compromising confidential
material. '

That objection now seems to be moot, at least for a thousand years.

Kevin Shelley, D-San Francisco, has introduced a new bill to give people the
option of receiving computer records in

electronic or paper form. A state agency or local government that refused
would have 1o justify its stance in writing.

The bill was bogged down until Shelley removed a controversial provision
unrelated to providing the electronic option. With-that distraction gone,

the Assembly Government Operations Committee finally approved it last week.
Now Davis and the Legislature should sign off on this overdue improvement to
the state Public Records Act.

Qlay only will give government officials more time to play hide-and-seek
en people request public records.
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* Congider this example from the city of Richmond, provided by the California
First Amendment Coalition:

The city kept expense account records of council members on computer. An
easily done search of those electronic files would have been able to turn up
sonal charges, such as the cost of a weight-loss program. Fearing that,
‘cia(s decided only to give out paper printouts -- hundreds of pages long
- to thwart discoveries of misconduct.

As it is, the Public Records Act contains a whopping 650 exceptions, usually
for so-called privacy and security matters, that permit officials to refuse
requests. That's too many.

Don't also let state agencies and local governments continue to bury public
records in blizzards of paper.
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. Computerized records bill falls one vote short in committee

Monday, April 24, 2000
B2000 Asscciated Press

URL: hitp:: www sloate com. cei-binsarticle.cui®file */news/archive/2000/04/2:4/sta1e 1935 EDT0209. 0T

(04-24) 16:55 PDT SACRAMENTO (AP) -- A bill to make it easier for reporters and the
public 10 obtain computerized government records was rejecied by an Assembly committee.

The bill. similar to measures vetoed by two governors, received a 7-3 vote Monday, one vote
short of the majority needed in the 15-member Governmental Organization Committee.

However. the author, Assemblyman Kevin Shellcy, D-San Francisco, asked for a second vote
at a future commitige meeling,

The state Public Records Act requires state and local government agencies to provide the
public with copies of its records. The law lists 650 cxceptions, including privacy and security
matters.

The bill would require agencies that keep their records on computer (o provide them in an
electronic format when requested by a member of the public or a reporter,

(800) 666-1917

Backers, including the California Newspaper Publishers Association and the First Amendment
. Coalition, say agencies now can give out information in a huge stack of paper.

Similar bills passed by the Legislature were vetoed in 1997 b; former Gov. Pete Wilson and
last year by Gov. Gray Davis. Wilson said agencies get hundreds of records requests every
month and specifying the format would have increased costs.

In his veto message, Davis said the bill was “well intentioned” but many state computcr
systems could not comply with it without compromising confidential material,

©2000 Associated Press
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AB 2799 (Shelley): Public Records
Origin: California Newspaper Publishers Association

Problem: In California, all government agencies are subject to the California Public
Records Act (CPRA). The CPRA governs the public’s right to access information from
state and local agencies, including cities and counties, school districts, municipal
corporations, and any other boards or commissions that are part of a covered political
entity (Gov. Code Section 6252).

Records held electronically have become the focus of great debate. Under current law,
when a person makes a request for data contained in computer format, the agency has the
discretion to determine in which form the information should be provided. An agency can
effectively frustrate a public record’s request by providing the requested records in a form
different from the public’s request.

Tt is very important that an agency disclosc public information in a timely fashion. If there
is a legitimate dispute over whether or not a record is covered by an exemption, the agency g
is entitled to take up to 10 working days to either provide the information or provide the
written grounds for its denial. The 10-day period in not intended to delay access to recordsy,
however, many state agencies believe the 10-day grace period can be used for any record.
By dclaying the process, the public often gives up & never acquires the record.

(800) 666-1917
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Solution: AB 2799 would improve open government process by:

eStating that no public agency shall obstruct or delay the inspection or copying of
public records.

sRequires that when an agency denies a request made in writing, it must respond to
the requestor in writing explaining why the request was denied.

#Requiring a public agency to produce, upon request, a public record electronically
(on a diskette, usually in Word or WordPerfect format) in the format in which it is s
currently held (on diskette, usually Word and WordPerfect format).
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Support:  California Newspaper Publishers Association, California First Amendment
Coalition, Qrange County Registrar, Sacramento Bee (Editorial support),
California State Franchise Tax Board

Opposition: County of Orange
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AB 2799 — Public Records Act
Assembly Floor
Thursday, May 25, 2000
10:00 a.m,

Mr. Speaker and Members:

e Today, [ present to you AB 2799, a bill which significantly

improves access to public records.

e This bill essentially does two things:

1. Tt requires public agencies to provide computerized data in any
electronic form in which that data is already kept.

2. Tt makes one technical change to ensure that no agency

deliberately delays the access of requested information.

oThis bill is almost identical to a measure that passed out of this

house unanimously last year.

oIt is a good pro-government bill that has the support of both sides

of the aisle.

o] ask for your “aye” vote

LH: 428 A-116

.‘/

(800) 666-1917

,I LEGISLATIVE INTENT SERVICE

-t
ne
I..'ll -

.h



AB 2799
Questions and Answers

Q - What does this bill do?

A - This bill now has two parts:
1. 1t states that no public agency shall obstruct or delay the inspection or
copying of public records.
2. It requires a public agency to make copies of public information
available electronically (on a diskette, usually in Word or
WordPerfect format, etc).

Q — Why is there still opposition?

A - The opponents argue that requiring them to provide a document in a
computerized form forces them to revise (or redact) certain documents so
that confidential information is not included with public inlormation. They
claim this process will be costly and time consuming.

However, if a document is a public document, the public has a right to view
it. Ifa citizen went into an agency and asked for a particular public
document in hard copy form, the agency would be required to forfeit the
document. The agency must have some system to provide this information
without disclosing confidential information. They should apply that same
method to the disclosure of information in a computerized format

Also, making the public pay for the time committed to revising the
document is wrong. The production of the document in hard copy and ina
computer format is already paid in taxes by the citizen. Why should he or
she be required to pay for it again?

Regardless, I have scheduled a meeting with the opposition next week to
listen to their concerns. .

(800) 666-1917
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' Q - Why add the word “delay?”

A - When the law was changed several years ago, the word “delay” was
removed and “obstruct” replaced it. This was not the intent of the
legislature.

Public agencies have the perception that current law allows them up to
10- days to produce amy record or document, once request by the public,
Although the 10-day grace period does exist, it is meant for specific
purposes. Public agencies are given the 10 days to acquire information if
they believe the record requested is exempt from disclosure and they
need time to confer with their legal counsel. The 10-day period was not
intended to allow state agencies to stall any document for any reason.

This law will require a public agency to produce the document as soon as
feasibly possible, unless the agency genuinely believes there is a legal
issue, :

. Q - Will public agencies need to give provide records in any electronic
format the requestor asks for?

—a
-

A -No, AB 2799 will not require agencies to make costly data conversions
from one format to another, The bill only statcs that agencies provide
inforrnation to the public in a form in which that information is already
available and used in everyday business.

Q - How does this version of the bill differ from the introduced version?

A -1 removed the provision which would have created the “reverse
balancing test.” This test would have given citizens the opportunity to
challenge for the release of a record that a state agency has currently

made exempt under the California Records Act, if he or she can prove
that the release of the document serves best the public interest. This
challenge can be made with either the public agency or, if necessary, in a
court of law.

. Now, this bill is almost identical to the bill that passed out of this house
unanimously last year.
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AB 2279 — Public Records Act
Assembly Governmental Organization
Monday April 24, 2000
9:00 a.m. — Room 4202

Mr. Chair and Members:

T\
» Today, I present to you AB 32#8, a bill which significantly

improves the California Public Records Act.

eThe California Public Records Act is a vital tool that allows

Californians to keep track of what their public agencies are doing.

eAlthough it sounds simple, it isn’t and many public agencies still

deny or complicate requests for public information.

oThis bill will help rectify this problem three different ways.

% ‘:I LEGISLATIVE INTENT SERVICE (800) 666-1917
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eFirst, the bill minimizes the flow of paper needed to |
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accommodate certain requests by requiring public agencies to
provide computerized data in any electronic form in which that

data is already kept.
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eSecond, my bill ensures that no agency deliberately delays the
access of requested information, unless they provide sufficient

justification.

oFinally, AB 2799 levels the playing field between the citizens and
the government by giving the citizens the same balancing test as
the government to determine whether or not a document can be

disclosed.

oCurrent law allows for the public interest balancing test, a
“catchall” provision that allows the government to withhold access

to any record if the public interest warrants it.

-

«This provision is a one-way street — if it is used by an agency, it is

used only for the purpose of denying access to a record.

eFor those records that are not specifically exempt for the CPRA,
the public should have the same right as the government to use the
balancing test to access the record when the public interest

demands it.

oMy bill will only apply to records that are exempted at the

discretion of a public agency. It does not apply to records that are
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exempt by order of the legislature or specifically forbidden from

disclosure.

eAccess to public records lies at the foundation of open and
responsible government. AB 2799 facilitates that access. I ask for

your ‘“‘aye” vote.
+With me today to help answer any questions you may have are:

Tom Newton, California Newspaper Publishers Association

Terry Francke, California First Amendment Coalition
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AB 2799 (Shelley) - Public Records
Proposed Amendment

Amendment 1
On Page 5 line 23 after “record.” insert:

This subdivision shall not épply to any record that is prohibited from being disclosed by a

specific provision of law.
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‘ ® Assembly Rule Committee - Rule Waiver for Assembly
| Rule 49
Monday, February 28, 2000
10:45 a.m,
Public Records Act
Mr. Chair and Members:
I respectfully request a waiver of Assembly Rule 49 to
allow the introduction of legislation related to public
records.

Eed

This legislation is, in part, a re-introduction of an open

records bill that I authored last year, and it changes the
law as it relates to the responsiveness of public agencies

to records requests.

Last year, both Senator Bowen and I introduced very

similar measures.

LH: 435 A-123

(800) 666-1917

<4/ LEGISLATIVE INTENT SERVICE

L d

-

-
I.‘p

L



This year, we discussed the possibility of re-introducing
the same measure on a parallel track or just under

Senator Bowen's authorship.

After significant consideration on both our parts, we
decided to introduce one comprehensive bill together, as
an Assembly Bill. However, we did not come to this

conclusion until very recently.

Thank you for your consideration of this request.

(800) 666-1917
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02/25/00 11:36 AM
31768 RNO0O05861 PAGE 1

AUTHOR'S (OPY

LEGISLATIVE COUNSEL'S DIGEST

Bill No.
as introduced, Shelley.

General Subject: Public records: disclosure.

(1) The California Public Records Act provides
that any person may receive a copy of any identifiable
public record from any state or local agency upon payment
of specified fees. The act provides that‘it shall not be
construed to permit an agency to obstruct the ingpection
or copying of public records and requires any notification
of denial of any request for records pursuant to the act
to set forth the names and titles or positions of each
person responsible for the denial. The act also requires
computer data to be provided in a form determined by the
agency.

This bill would provide that nothing in the act
shall be construed to permit an agency to delay or
obstruct the inspection or copying of public records and

would require that the notification of denial of any

LH: 437 A-125
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02/25/00 11:36 AM
31768 RNOO0O5861 PAGE 2
request for records justifying its withholding to be in
writing. This bill would delete the requirement that
computer data be provided in a form determined by the
agency and would require any agency that has information
that constitutes an identifiable publie record that is in
an electronic format to make that information available in
an electroniec format when requested by any person. The
bill would require the agency to make the information
available in any electronic format in which it holds the
information. Because these requirements would apply to
local agencies as well as state agencies, this bill would
impose a state-mandated local program,

{2) The act requires the agency to justify
withholding any record by demonstratin;‘tﬂét the record in
question is exempt under express provisions of the act or
that, on the facts of the particular case, the public
interest served by not making the record public clearly
outweighs the public interest served by disclosure of the
record. |

This bill would authorize the agency or the
superior court to disclose a record made exempt under the
express provisions of the act if the agency or the
superior court determines that, on the facts of the
particular case, the public interest served by disclosing

the record clearly outweighs the public interest served by

(800) 666-1917
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02/25/00 11:36 AM
31768 RNOQ05861 PAGE 3
not disclosing the record. By imposing new duties on
local public officials, the bill would create a
state-mandated local program.

(3) The California Constitution requires the
state to reimburse local agencies and school districts for
certain costs mandated by the state. Statutory provisions
establish procedures for making that reimbursement,
including the creation of a State Mandates Claims Fund to
pay the costs of mandates that do not exceed $1,000,000
statewide and other procedures for claims whose statewide
costs exceed $1,000,000.

This bill would provide that, if the Commission
on State Mandates determines that the bill contains costs
mandated by the state, reimbursement f;; ghose costs shall
be made pursuant to these statutory provisions.

Vote: majority. Appropriation: no. Fiscal

committee: yes. State-mandated local program: yes.

(800) 666-1917
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02/25/00 11:36 AM
31768 RNOQOOS5861 PAGE 1

An act to amend Sections 6253 and 6255 of, and to

add Section 62%2;? to, the Government Code,

relating to public records. ]
V

)0\4
@ b &M&t ;m"(' wl :
VY "‘J, Yeran {)\Alg\\t, T ‘\-

5

f
( Sowik: Eix bl 'PMW

sy Ol S B

(800) 666-1917

4/ LEGISLATIVE INTENT SERVICE

%

o

LH: 440 A-128



02/25/00 11:36 AM
31768 RNO0O05861 PAGE 2

THE PEQOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 6253 of the Government Code
is amended to read:

6253. (a) Public records are open to
inspection at all times during the office hours of the
state or local agency and every person has a right to
inspect any public record, except as hereafter provided.
Any reasonably segregable portion of a record shall be
available for inspection by any person requesting the
record after deletion of the portions that are exempted by
law.

(b) Except with respect to public records
exempt from disclosure by express provisions of law, each
state or local agency, upon a request for a copy of
records that reasonably describes an identifiable record
or records, shall make the records promptly available to
any person upon payment of fees covering direct costs of
duplication, or a statutory fee if applicable. Upon
request, an exact copy shall be provided unless
impracticable to do so. €Eemputer data shal: be provided
in a form determined by the agencys

{c) Each agency, upon a request for a copy of
records, shall, within 10 days from receipt of the
request, determine whether the request, in whole or in

part, seeks copies of disclosable public records in the

L )
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02/25/00 11:36 AM
31768 RNOOO5861 PAGE 3
possession of the agency and shall promptly notify the
person making the request of the determination and the
reasons therefor. In unusual circumstances, the time
limit prescribed in this section may be extended by
written notice by the head of the agency or his or her
degignee to the person making the request, setting forth
the reasons for the extension and the date on which a
determination is expected to be dispatched. No notice
shall specify a date that would result in an extension for
more than 14 days. As used in this section, "unusual
circumstances" means the following, but only to the extent
reasonably necessary to the proper processing of the
particular request:

(1) The need to search for and’collect the
requested records from field facilities or other
establishments that are separate from the office
processing the request.

{2) The need to search for, collec;, and
appropriately examine a voluminous amount of separate and
distinct records that are demanded in a single request.

(3) The need for consultation, which shall he
conducted with all practicable speed, with another agency
having substantial interest in the determination of the
request or among two or more components of the agency

having substantial subject matter interest therein.

(800) 666-1917
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02/25/00 11:36 AM
31768 RN0OO0S5861 PAGE 4
(d) Nothing in this chapter shall be construed
to permit an agency to delay or obstruct the inspection or
copying of public records. Any The notification of denial

of any request for records required by Section 6255 shall

set forth the names and titles or positions of each person
responsible for the denial.

(e) Except as otherwise prohibited by law, a
state or local agency may adopt requirements for itself
that allow for faster, more efficient, or greater access
to records than prescribed by the minimum standards set
forth in this chapter,

SEC. 2, Section 6253.2 is added to the
Government Code, to read: /

6253.2. (a) Unless otherwi;; ﬁ&ohibited by
law, any agency that has information that constitutes an
identifiable public record that is in an electronic format
shall make that information available in an electronic
format when requested by any person and, when applicable,
shall comply with the following:

(1) The agency shall make the information
available in any electronic format in which it holds the
information.

(2) Each agency shall provide a copy of an
electronic record in the format requested if the requested

format is one that has been used by the agency to create

LH: 443 A-131
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02/25/00 11:36 AM
31768 RNOQOS861 PAGE S
copies for its own use or for provision to other agencies.
Direct coste of duplication shall include the costs
associated with duplicating electronic records.

({b) Nothing in this section shall be construed
to require the public agency to reconstruct a report in an
electronic format if the agency no longer has the report
itgelf available in an electronic format.

{c) Nothing in this section shall be construed
to permit an agency to make information available only in
an electronic format.

(d) Nothing in this section shall be construed
to permit public access to records held by the Department

of Motor Vehicles to which access is otherwise restricted

by statute.

SEC. 3. Section 6255 of the Government Code ig
amended to read:

6255. (a) The agency shall justify withholding
any record in writing by demonstrating that the record in
question is exemét under express provisions of this
chapter or that on the facts of the particular case the
public interest served by not making disclosing the record
publie clearly outweighs the public interest served by
disclosure of the record.

{b) Notwithstanding any provision of this

chapter, an agency, or the superior court in any action

(800) 666-1917
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02/25/00 11:36 AM
31768 RNOQOS5861 PAGE 6

brought pursuant to Section 6259, may disclose or order to

be disclosed any record made exempt by express provisions

of this chapter if, on the facts of the particular case,

the public interest gerved by disclosing the record

clearly outweighs the public interest served by not

disclosing the recorzd.

SEC. 4. Notwithstanding Section 17610 of the
Government Code, if the Commission on State Mandates
determines that this act contains costs mandated by the
state, reimbursement to local agencies and school
districts for those costs shall be made pursuant to Part 7
{commencing with Section 17500) of Division 4 of Title 2
of the Government Code. If the statewide cost of the
claim for reimbursement does not exceed oﬁ; million
dollars ($1,000,000), reimbursement shall be made f£rom the
State Mandates Claims Fund.

—0_
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04/26/00 12:55 PM
RN0OOD9197 PAGE 1
Substantive

AMENDMENTS TO ASSEMBLY BILL NO. 2799
Amendment 1
On page 5, line 9, strike out "“(a)"

Amendment 2
On page 5, strike out lines 16 to 23, inclusive
-— o -
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Legislative Counscl of California Page 1 of' 1

CONFLICT NOTIFICATION L 7
April 5, 2000 | EEIS attve

_,orm.sel

Calforma

BITIN A GREGORY

S.B. 2027

The abovc mcasure, introduced b);"Senatol' Sher, which is now set for
hearing in the

Senate Appropriations Committee

appears to be in conflict with

A.B. 2799 - Shelley

The enactment of these measures in their present form may giverise to a
serious legal problem which possibly can be avoided by appropriate
amendments.

-

We urge you to consult our Corrections Section at
Corrections.Section@lc.ca.gov or 916-445-0430 at your earliest
convenience.

file://C\WINNT \Temporary Internet Files\Conflict Notification - S.B. 2027 him LHA4447 A .35
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Legislative Counsel of Califorma Page 1 of 1

CONFLICT NOTIFICATION

March 29, 2000 ECT I.‘Jdﬁb’t‘

| ,oumel
Calg'fo'rnia

A.B. 2799

The above measure, introduced by Asscmbly Member Shelley," which is
now set for hearing in the

Assembly Governmental Organization Committee
appears to be in conflict with

S.B. 2027 - Sher

The enactment of these measures in their present form may give rise to a
serious legal problem which possibly can be avoided by appropriate
amendments.

We urge you 1o consult our Corrections Section at
Corrections. Unit@le.ca.gov or 916-445-0430 at your earliest convenicnce.

(800) 666-1917
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01/20/00 1:26 PM
RN9925834 PAGE 1

AUTHOR'S COPY

An act to amend Sectionsg 6253 and 6255 of the

Government Code, relating to public records.

LH: 449 A-137
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01/20/00 1:26 PM
24649 RN9925834 PAGE 2

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 6253 of the Government Code
is amended to read:

6253. (a) Public records are open to
inspection at all times during the office hours of the
state or local agency and every person has a right to
inspect any public record, except as hereafter provided.
Any reasonably segregable portion of a record shall be
available for inspection by any person requesting the
record after deletion of the portions that are exempted by
law.

(b) Except with respect to public records
exempt from disclosure by express provisions of law, each
state or local agency, upon a request for a copy of
records that reasonably describes an identifiable record
or records, shall make the records promptly available to
any person upon payment of fees covering direct costs of
duplication, or a statutory fee if applicable. Upon
request, an exact copy shall be provided unless
impracticable to do so. Computer data shall be provided in
a form determined by the agency.

{c) Each agency, upon a request for a copy of
records, shall, within 10 days from receipt of the
request, determine whether the request, in whole or in

part, seeks copies of disclosable public records in the

L
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01/20/00 1:26 PM
24649 RN9925834 PAGE 3
possession of the agency and shall promptly notify the
person making the request of the determination and the
reasons therefor. In unusual circumstances. the time
l1imit prescribed in this section may be extended by
written notice by the head of the agency or his or her
designee to the person making the request, setting forth
the reasons for the extension and the date on which a
determination is expected to be dispatched. No notice
shall specify a date that would result in an extension for
more than 14 days. As used in this section, "unusual
circumstances" means the following, but only to the extent
reasonably necesgsary to the proper processing of the

particular request:

(1) The need to gearch for and collect the
requested records from field facilities or other
establishments that are separate from the office
processing the request.

(2) The need to search for, collect, and
appropriately examine a voluminous amount of separate and
distinct records that are demanded in a single request.

(3) The need for consultation, which shall be
conducted with all practicable speed; with another agency
having substantial interest in the determination of the
request or among two or more components of the agency

having substantial subject matter interest therein.

(800) 666-1917
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01/20/00 1:26 PM
24649 RN9925834 PAGE 4

(d) Nothing in this chapter shall be construed
to permit an agency to delay or obstruct the inspection or

copying of public records. Any The notification of denial

of any request for records required by Section 6255 shall
set forth the names and titles or positions of each person
responsible for the denial.

(e) Except as otherwise prohibited by law, a
state Or ljocal agency may adopt requirements for itself
‘that allow for faster, more efficient, or greater access
to records than prescribed by the minimum standards set
forth in this chapter.

SEC. 2. Section 6255 of the Government Code is
amended to read: 3

6255. (a) The agency ghall justify withholding
any record in writing by demonstrating that the record in
question is exempt under express provisions of this
chapter or that on the facts of the particular case the
public interest served by not making disclosing the record
pubtie clearly outweighs the public interest served by
disclosure of the record.

(bl,uotwithstandigg any provision of this

chapter, an agency, ot the superior court in any action

brought pursuant to Section 6259, may disclose or order to

be disclosed any record made exempt by express provisions

of this chapter if, on the facts of the particular case,
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the public interest served by disclosing the record

clearly outweighs the public interest served by not

disclosing the record.

gEC. 3. Notwithstanding gection 17610 of the
Government Code, if the Commission on State Mandates
determines that this act contains costs mandated by the
state, reimbursement to local agencies and school
districts for those costs shall be made pursuant to Part 7
(commencing with Section 17500) of Division 4 of Title 2
of the Government Code. If the statewide cost of the
claim for reimbursement does not exceed one million
dollars ($1,000,000), reimbursement shall be made from the
State Mandates Claims Fund.
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AUTHOR'S COPY

LEGISLATIVE COUNSEL'S DIGEST

Bill No.
as introduced, Shelley.

Ceneral Subject: Public records: disclosure.

(1) Existing law provides that nothing in the
california Public Records Act shall be construed to permit
an agency to obstruct the inspection oi_copying of public
records and requires any notifiéation of denial of any
request for records pursuant to the act to set forth the
names and titles or positions of each person responsible
for the denial. The act also requires the agency to
justify withholding any record by demonstrating that the
record in guestion is exempt under express provisions of
the act or that, on the facts of the particular case, the
public interest served by not making the record public
clearly outweighs the public interest served by disclosure
of the record.

This bill would further provide that nothing in

the act shall be construed to permit an agency to delay
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the inspection or copying of public records and would
require that the notification of denial of any request for
records justifying its withholding to be in writing. The
bill would also authorize the agency oI the superior court
to disclose a record made exempt under the express
provisions of the act if the agency or the superior court
determines that, on the facts of the particular case, the
public interest gerved by disclosing the record clearly
outweights the public interest served by not disclosing
the record. BY imposing new duties on local public
officials, the bill would create a gtate-mandated local
program.

{2) The California Constitution requires the
state to reimburse local agencies and school districts for
certain costs mandated by the state. Statutory provisions
establish procedures for making that reimbursement,
including the creation of a State Mandates Claims Fund to
pay the costs of mandates that do not exceed $1,000,000
statewide and other procedures for claims whose statewide
costs exceed $1,000,000.

This bill would provide that, if the Commission
on State Mandates determines that the bill contains costs
mandated by the state, reimbursement for those costs shall
be made pursuant to these statutory provisions.,

Vote: majority. Appropriation: no. Fiscal

(800) 666-1917

LEGISLATIVE INTENT SERVICE

LI{Z455 A-143



24649

commjittee:

yes.

01/20/00 1:26 PM
RN9925834 TPAGE 3

gtate-mandated local program: yes.
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SB 1065 —_2
CHAFPTER

An act to amend Section 6253 of. and to add Section
62532 to, the Government Code, relating to public
records. .

LEGISLATTVE COUNSEL'S DIGEST

SB 1065. Bowen. Public records: electronic format.

Existing law, the California  Public Records  Act,
provides, among other things, that amy person may
receive a copy of any :dentifiable public record from any
gatc or Jocal agency upon payment of fees covering the
direct costs of duplication or any applicable statutory fee.
Existing law also requires computer data to be provided
in a form determined by the agency.

This bill would require any gency that has information
that constitutes an identifiable public record that is in an
clecronic format © wake that information available in
an electronic formar, when requested by any person. The
bill would require the agency O make the information
available in any electronic format in ‘which it holds the
information. Because these requirements  would apply to
jocal agencies as well as state agencies, this bill would
impose a state-mandated joca) program.

Thc California  Constitution requires  the stae 1o
reimburse local agencies and school districts for certain
costs mandated by the stale Statutory  provisions
establish procedures for making thal reimbursement. -

This bill would provide that no reimbursement is
required by this act for a specified reason.

The people of the State of California do enact as follows:

SECTION ). Section 6253 of the Government Code is
amended to read:

6253. (a) Public records are open to inspection at all
times during the office hours of the swate or Jocal agency
and every persoa has 2 vight to inspect any public record.
except a5 heveafter provided. Any rcasonably segregable

97
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portion of a record shall be available for inspection by any
person roquesting  the record after deletion of
portions that are exempted by law.

(b) Except with respect 1o public records cxempt
from disclosure by express provisions of law, cach statc or
local agency, upon a request for a copy of records that
reasonably describes an identifiable record or records,
shall make the records mpdy available to amy person.
upon payment of fees covering direct costs of duplication,
or a stamwory fee, if applicable. Upon request, an cxact
copy shall be provided unless impracticable to da so.

{c) Each agency, upon 2 request for a copy of rccords
shall, within 10 days from receipt of the request,
determine whether the request, in whole or in part, sceks
copics of disclosable public records in the possession of
the ageéncy and shall prompty notify the person raking
the request of the determination and the reasons
therefor. In unusual circumstances, the time Timit
prescribed  in  this cection may be extended by written
notice by the head of the ageacy or his or her designee 10
the person making the request setting forth the reasons
for the cxension and the date on which a determination
is expected to be dispatched. No notice shall specify a datc
that would result in an extension for more than 14 days.
As used in this section, «ypusual circumstances’™ means,
but only to the extent reasonably necessary to the proper
processing of the particular request: _

(1) The need to search for and collect the requested
records from ficld facilities or other establishments that-
are separate from the office processing the request.

(2) The need tO search for, collect, and appropriately
examine a voluminous amount of separate and distinct
records which are demanded in a single request,

(3) The meed for consultation, which shall be
conducted with  all practicable speed, with another
agency having substantial interest in the determination
of the request or amoug two Of more components of the
agency baving substantial subject matter interest therein.

(d) Nothing in this chapter shall be constued w0
permit an agency {0 obstruct the inspection or copying of
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public records. Any notification of denial of any request
for records shall ser forth the names and Gdes oF positions
of each person responsibie for the denial. ,

(¢) Except as otherwise pronibited by law, 2 state or
local agency may adopt requirements for jtself that allow
for faster, more efficient, or greater access to records than
prescribed by the minimum _ standards se¢ forth in this
chapter.

SEC. 2. Section 6253.2 is added to the Govemment
Code, to read:

6253.2. (a) Unless otherwisc prohibited by law, any
agency that bas information  that  constitutes  an
‘dentifigble public record that is in an electronic format
shall make that information  available in an electronic
fommwhenmquestcdbyanypmonand.whcn
applicable, shall comply with the following:

(1) The agency shall make the information gvailable in

any electronic format in which it bolds the information.

(2) Each agency shall provide a copy of an electronic
record in the format requested if the requested farmat is
one that has been used by the agency to create copics for
its own use or for provision 10 other agencies. Direct CONS
of duplication shall include thc CcOSt§ associgted  with
duplicating electronic records.

(b) Nothing in this section shall be construed 1O
require the public agency (0 reconstruct a report in an
electronic format if the agency no longer has the repomt
itself available in an electronic format.

(¢) Nothing in this section shall be construed to permit
an agency o make information available only in an
electronic format.

(d) Nothing in this section sball be comstrued to permit
public access 1O records beld by the Department of Motor
Vehicles 10 which access is otherwise restricted by statute

SEC. 3. No reimbursement is required by this act
pursuant {0 Section 6 of Article KHI B of the California
Constitution btecause 2 local agency or school district has
the autbority 10 levy service charges, fees, Or assessments
cafficient to pay for the program OF level of service
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mandated by this act, within the meaming of Section 17556
of the Government Code.
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LEGISLATIVE COUNSEL'S DIGEST

Bill No.
as introduced. Shelley.

General Subject: public records: disclosure, computerized

data.

(1) The california public Records Act requires
every state or local agency to make qu}ic records open to
inspection at all times during regular off;ce hours and
provides that every person has a right to inspect any
public record, except as specified. The act also requires
each state O local agency to make promptly an exact copy
of a public record available to any person upon payment of
specified fees and requires that computer data be provided
in a form determined by the agency.

This bill instead would require a state or
1ocal agency to provide computerized data in any form or
format that is requested from among any of the forms Or
formats used by the agency for the conduct of its business

or for the making of copies for its own use or the use of

(800) 666-1917
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any other agency. The bill would require that the
notification of the denial of any record be in writing and
state the explanation for the denial. By imposing new
duties on local public officials, the pill would create &
state—mandated local program.

(2) Existing law provides that nothing in the
california public Records Act shall be construed to permit

an agency to obstruct the inspection OT copying of public

records and requires any notification of denial of any

request for records pursuant to the act to set forth the
names and titles orf positions of each person responsible
for the denial.

This bill would further proyéde that nothing in
the act shall pe construed to permit an aééncy to delay
the inspection or copying of public records.

(3) Existing law provides that computer
software developed by 2 state or local agency 1is not
jtself a public record under the act and authorizes an
agency to gell, lease, OT jicense the software for
commercial oOr noncommercial use. For purposes of this
provision, the term "computer software" includes computer
mapping systems, computer programs, and computer graphics
gystems.

This bill would provide that for purposes of

this provision, "computer software" also includes

(800) 666-1917
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proprietary information to the extent this information
cannot be extracted from the computer program developed by
or on behalf of the state oOT local agency.

The bill would also provide that no state or
local agency ghall purchase, j1ease, create, or otherwise
acquire any electronic data—ptocessing gystem for the
storage, manipulation, OF retrieval of public records
unless the system will not, in light of the agency's
data-processing requirements, significantly impair the
agency’s ability to permit the public inspection and
examination of public records oOr provide electronic copies
of the records.

(4) Existing law requires tq? agency to justify
withholding any record by demonstrating tﬁgt the record in
question is exempt under express provisions of the act orf
that, on the facts of the particular case, the public
interest gerved by not making the record public clearly
outweighs the public interest served by disclosure of the
record.

This bill would authorize the agency Or the
gsuperior court to disclose a record made exempt under the
express provisions of the act if the agency Or the
superior court determines that, on the facts of the
particular case, the public interest served py disclosing

the record clearly outweighs the public interest served bY

LH: 463 A -151
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not disclosing the record.

(5) The california Constitution requires the
gtate to reimburse local agencies and school districts for
certain costs mandated by the gtate. Statutory provisions
establish procedures for making that reimbursement,
including the creation of a State Mandates Claims Fund to
pay the costs of mandates that do not exceed $1,000,000
statewide and other procedures for claims whose statewide
costs exceed $1,000.000.

This bill would provide that. if the Commission
on State Mandates determines that the bill contains costs
mandated by the state, reimbursement for those costs shall
pe made pursuant to these statutory prqyisions.

Vote: majority. Apptcpriatioﬁ? no. Fiscal

committee: Yyes. State—mandated ljocal program: yesS.
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An act to amend Sections 6253, 6254.9, and 6255
of, and to add Section 6253.1 to, the Government

Code, relating to public records.
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THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. It is the intent of the Legislature
that the california public Records Act (Chapter 3.5
(commencing with Section §250) of Division 7 of Title 1 of
the Government Code) be an effective tool for the public
to access and state and local agencies L0 share
disclosable information, and to that end, both the
requester of information and the state or local agency
‘shall assist each other in describing in as precise terms
as possible the information, format, and media being
sought or that ig available.

gEc. 2. Section 6253 of the Government Code is
amended to read: = -

6253, (a) public records are open to
inspection at all times during the office hours of the
state or local agency and every person has a right to
ingpect any public record, except as hereafter provided.
Any reasonably segregable portion of a record shall be
available for inspection by any person requesting the
record after deletion of the portions that are exempted by
law.

(b) Except with respect to public records
exempt from disclosufe by express provisions of law, each
state or local agency, upon a request for a copy of

records that reasonably describes an jdentifiable record

(800) 666-1917
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or records, shall make the records promptly available to
any person, upen payment of fees covering direct costs of
duplication, of a statutory fee, if applicable. Upon
request, an exact <copy ghall be provided unless
impracticable to do so. €Computer A copy of computerized
data shall be provided in a form determined by the ageney

any form Of format that is requested from among any of the

formg or formats used by the agency for the conduct of its

pusiness or for the making of copies for its own use and

a——

or the use of any other agency. AR agency shall not be

——

required to make available copies of records in any form

or format other than those already used by the agency for

the reguested cecords. Regardless of the form OC format

requested, a CORY of any reagonable segregable portion of

a record shall be available to any person requesting the

copy after deletion of the portions that are exempted by

law.

(c) Bach agency, upon & request for a copy of
records, shall, within 10 days from receipt of the
request, determine whether the request, in whole or in
patt, geeks copies of disclosable public records in the
possession of the agency and shall promptly notify the
person making the request of the determination and the
reasons therefor. In unusual circumstances, the time

limit prescribed in this section may be extended by

(800) 666-1 917
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written notice by the head of the agency Or his or her
designee to the person making the requestry getting forth
the reasons for the extension and the date on which a
determination is expected to be dispatched. No notice
ghall specify a date that would result in an extension for
more than 14 days. As used in this section, "ynusual
circumstances" means the fotrtowing, but only to the extent
reasonably necessary to the proper processing of the
particular request:

(1) The need to search for and collect the
requested records from field facilities or other
establishments that are separate from the office
processing the regquest. .

(2) The need to search for, coiiect, and
appropriately examine a voluminous amount of separate and
distinct records that are demanded in a single request.

(3) The need for consultation, which shall be
conducted with all practicable speea, with another agency
having gubstantial interest in the determination of the
request or among two Or MOre components of the agency
having substantial subject matter interest therein.

(d) Nothing in this chapter shall be construed
to permit an agency to delay Of obstruct the inspection OT
copying of public records. Any The notification of denial

of any request for records required by gection 6255 shall

\’ l/ LEGISLATIVE INTENT SERVICE
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get forth the names and titles or positions of each person

responsible for the denial. Ihe gg;ification reguired

under this gubdivision ghall be in writing and shall state

the explanation for the denial.

(e) Except as otherwise prohibited by law, @
state or 1ocal agency may adopt requirements for itself
that allow for fasgter, more efficient, OT greater access

to records than prescribed by the ninimum gtandards set

government Code, tO read:

6253.1. After January 1. 2001, no state Or
local agency shall purchaseé; lease, crggte, or otherwise
acquire any electronic data—processing syskem for the
storage, manipulation, or retrieval of public records
unless the system will not, in light of the agency's
data—processing requirements, significantly impair the
agency's ability to permit the public inspection'and
examination of public records O provide electronic copies
of the records. Nothing in this section ghall be
construed to (a) require the retention bY the agency of
any obsolete electronic data-processing systen, computer
nardware, OF software, {(b) form the pasis of a protest €O
the award of a public contract, ©Orf {c) affect oOr require

amendment of a contract OF lease that is in force on

(800) 666-1 917
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pecember 31, 2000.

SEC. 4. Section 6254.9 of the Government Code
ig amended to read:

6254.9. (a) Computer goftware developed by a
state or local agency is not itself a public record under
this chapter. The agency may gell, lease, Or license the
software for commercial or noncommercial use.

(b) As used in this section, v"computer

-goftware” includes computer mapping systems, computer

programs, and computer graphics systems, and grog:ietarg

information to the extent this information cannot be

extracted from the computer program developed by or 22

behalf of the state or local agency.

(c) This gection shall not be e;nstrued to
create an implied warranty on the part of the State of
california or any 1ocal agency for errors. omissions, oOr
other defects in any computer software as provided
pursuant to this section.

(d) Nothing in this section is intended to
affect the public record status of information merely
pecause it is stored in a computer. public records stored
in a computer shall be disclosed as required by this
chapter.

(e) Nothing in this section is intended to

limit any copyright protections.
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SEC. 5. Section 6255 of the Government Code is
amended to read:

6255. f(a) The agency ghall justify withholding
any record in writing by demonstrating that the record in
guestion is exempt under express provisions of this
chapter or that on the facts of the particular case the
public interest served by not making disclosing the record
pubkic clearly outweighs the public interest served Dby
disclosure of the record.

(b) Notwithstanding any provision of this

chapter, an agency: or the superior court in any action

prought pursuant to Section 6259, may disclose OF order to
be disclosed any record made exempt by express provisions

of this chapter if, on the facts of the particular case,

the public interest gerved by disclosing the record

clearly outweighs the public interest served by not
disclosing the record.

SEC. 6. _Notwithstanding gection 17610 of the
Government code, if the Commission on State Mandates
determines that this act contains costs mandated by the
state, reimbursement to local agencies and school
districts for those costs shall be made pursuant to Part 7
{ commencing with Section 17500) of Division 4 of Title 2
of the Government Code. If the gtatewide cost of the

claim for reimbursement does not exceed one million

(800) 666-1917
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dollars ($1 ,000,000), reimbursement shall be made from the

gtate Mmandates claims Fund.
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No. 06572
Tvee BILL

___ REQUEST OF ﬁEMBLY MEMBER KEVIN SHELLEY
. ner LORRAINE ALBRECHT

pPost-Deadline bill.

Revise RN 99 25834, as per attached, regarding public records by incorporating

language of AB 1099 as amended in Senate 7/12/88 (97V).

ATTACHMENTS:

g-page author's copy of RN 99 26834,
6-page Xerox copy of AB 1099 a/s 7/12/99 {a7v).

Any questions, contact LORRAINE ALBRECHT at 319-2278

PUBLIC RECORDS

(800) 666-1 917

02/16/00

Thig will acknowledge your request received on tha date indicated. Please exgming

the above gtatement 1o detarmine if it correctly sets forth your request.

Any guestions with raspact 10 this request may pe directed to

MS. J. KINNEY at 445-0467

to whom it has been assigned.
RION M. GREGORY

. Lagiglative Counss!
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Assembly Republican Bill Analysis AB 2799 (Shelley)
Governmental Organization Committee S

AB 2799 (SHELLEY)
BLIC RECORDS: DISCLOSURE.

ersion: 4/27/00 Last Amended Vice-Chair: Brett Granlund

vote: Majoriry Tax or Fee Increase: No

Support Encourages public access Lo computerized records of state and local
agencics.

THIS BILL HAS BEEN AMENDED TO REMOVE THE PROVISIONS WHICH WOULD HAVE
ENCOURAGED DISCLOSURE OF PRIVATE AND CONFIDENTTAL INFORMATION IN THE
POSSESSION OF STATE AND LOCAL AGENCIES.

argumoent~ fn =upport af the B
Should state and local agencies be required to Permitting the broadest aceess to public records is
facilitate public access to records? cansistent with the principles of our form of

govermment and current state law. We should do
what we ¢an to assure such access. Tt is how the

|. Mandates that public agencics make records in citizens know what the government is doing.

any electronic format in which they store the

Avepments 1 Crpponition to the 13l

records. =
2. Requires.public agencies to justify withholding This bill would increase the costs of state and local il
a requested record in writing by demnonstrating agencies by making more recurds available. This is &
that the public imlerest protected by non- just another statc mandate on local governments. b
disclosure clearly outweighs the interest in =
disclosure, M 2

3. Prohibits agency delay in disclosing records. Unknown.

ifornia Newspaper Publishers Association 1. Under current law, the California Public
Recorda Act requires that public records be
made availabte for inspection and copying by

the public, unless some specific and explicit

The business trade groups which had formerly cxccption would deny access. Copics are 1o be
opposed this bill have removed their opposition due made availeble at a nominal charge. Computer
to the amendments which maintain the status quo records may be accessed through the system that
regarding disclosurg and excmptions from the agency permits.

disclosurc. 2. This bill would require ageneiss, both state and

1ocal, 10 make records available in any format
that the agency usces jtself or uses to make

/ LEGISLATIVE INTENT SERVICE

Assembly Republican Governmental Organization records available to any other agency. Tt would
Votes (6-3) 4/24/00 EAllL PASSAGE also require state and local agencies w
Ayes: None determine that any new electronic data System
Noes: Grantund, Brewer, Margett or software would not impede or impatir public ::“
. . access before acquiring ot developing it. st}
Abs, /NV: Bavin, Briges, Maldonado 3. Making records more acoessible and requiring oe
Assembly Republican Vates (0-0) 1/1/00 agencies to take into account the affect on .
Ayes: None accessibility will promote public knowledge
Noes: None about governmental action. Thatis a
Abs. / NV: None supportable goal. Because citizens bave ©Q
Asswmbly Republican Votes (0-0) 1/1/00 know what government is doing and
Ayes: None government nOW does 86 much, steps need (0 be
Mocs: None : taken to make information accessible in easily
Abs. / NV: None used ways.
Assembly Republican Vates (0-0) 1/1/00
Ayes: None Policy Consultant: Mike Pctersen 5/4/00
Noes: None
. Abs. /NV: Nooe Fiscal Consultant:

LH: 474 A-162



AB 2799

Page 1
Date of Hearing: May 17,2000
ASSEMBLY COMMITT EE ON APPROPRIATIONS
Carole Migden, Chairwoman
AB 2799 (Shelley) - As Amended: April 27, 2000
Policy Committee: Governmental Organization Vote: 122
Urgency: No State Mandated Local Program: Yes Reimbursable:  No
SUMMARY

e e

This bill, as proposed to be amended:

1) chuires that a public agency's justification for denying the release of a public record be
made in writing if the request for that record was submitted in writing.

2) Requircs public agencics to make public records available, when requested, in the electronic
format in which they hold the information.

3) Specifies that the direct costs of duplication, for which agencies may charge Tequesters
pursuant to current law, include the COstS associated with duplicating electronic records.

s
-

FISCAL EFFECT
1) Assuming (hat agencies generally respond in writing when denying a public records request,
there should be negligible fiscal impact.

2) Potential revenue loss to various agencics that currently make and scll copics of public
records documents, probably offset by workload savings from providing electronic rather
than paper copies of public records.

COMMENTS

P LA LT

1) Purpose. According to the sponsof, the California Newspaper Publishers Association, this
bill is intended to ensure quicker access to public records. The sponsor also notes that the
pill seeks to provide reasonable guidelines for public access to clectronically held records.

2) Prior 1egislation. The provisions of this bill regarding electronic records are identical to
those contained in SB 1065 (Bowen) from last year. That bill was vetoed by the governor,
who indicated at the time that the state's information technology resources should be dirccted

towards making sure that its compuier systems were year 2000 compliant.

3) Amendment. Qtaff recommends the following amendments, which generally would conform
with current practice and are reflected in this analysis.
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On page 3, line 10, delete "in writing,"

On page 5, after line 15, insert: "(b) A response to a written request for inspection or copies

of public records that includes a determi
shall be in writing."

nalysis Prepared by:

On page 5. line 9, after "6255". insert "(a)“.

Chuck Nicol / APPR. / (916)319-2081

AR 2799
Page 2

nation that the request is denied, in whole or in part,
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Date of Hearing: May 8, 2000

ASSEMBLY COMMITTEE ON GOVERNMENTAL ORGANIZATION
Herb Wesson, Chair
AB 2799 (Shelley) — As amended: April 27, 2000

SUBJECT: Public records

SUMMARY: Provides for the releasc of public records in an electronic format and requires a
public agency that withholds a public record to justify its withholding in writing.

1)  Deletes the requirement that public records kept on computer be disclosed in a form
determined by the public agency. Requires a public agency that keeps public records in an
clectronic format to make that information available in that clectronic format when
requested by any person and according to the following guidelines:

a) The agency must make the information available in any electronic format in which it
holds the information.

b) Each agency must provide a copy of an electronic record in the format requested if the
requested format is one that has been used by the agency to create copies for its own
use or for provision to other agencies.

¢) An agency may not be required to reconstruct a report in an electronic format if the
agency no longer has the records available in an electronic format.

2)  Requires an agency that withholds a public record to justify its withholding in writing.

3)  Specifies that the requirements of the bill shall not be construcd to permit an agency to
make information available only in an electronic format nor shall they be construed to
permit access to records held by the Department of Motor Vehicles that are otherwise
restricted under the PRA.

4)  Specifies that, in addition to existing provisions prohibiting a public agency from
abstructing the inspection or copying of public rccords, no agency may delay the inspection
‘or copying of public records.

EXISTING LAW

1) Decfines "public record” to include any writing containing information relating to the conduct
of the public's business prepared, owned, used, or rctained by any state or local agency
regardless of physical form or characteristics.

2) Requires public records to be open to inspeetion at all times during the office hours of a state
or local agency and affords every person the right to inspcet any public record, except as
specifically provided.

(800) 666-1817
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3) Requires state and local agencies to make an exact copy of a public record available to any
person upon payment of fees covering dircct costs of duplication, or a statutory fee, if
applicable.

4) Requires that computer data be provided in a form determincd by the agency.

FISCAL EFFECT: Unknown.

COMMENTS:

1. Need for the bill. The PRA permits a state or local agency to provide computer records in
any format determined by the agency. This bill would require an agency to provide computer
records in any format that it currently uses. According to the sponsor, the California Newspaper
Publishers Association, this bill is intended 10 ensure guicker, more useful access to public
records. The sponsor also notes that the bill sceks to provide reasonable guidelines for public
access to electronically held records.

2. Substantive amendments, This bill was heard by this committee on April 24, 2000 and
failed passage. Since the April 24 hearing, the author has substantially amended the bill to
remove a controversial provision which would have authorized courts and state agencies to
release records exempted from the PRA if the court or agency determined that the "public interest
served by disclosing the record clearly outweighs the public interest served by not disclosing the
record.” This provision is referred to as the "reverse balancing test" and was the primary issue of
discussion during the bill's hearing. =

3, Remaining opposition. Although some opponents have removed their opposition in
response to the most recent amendments, some remain concerned with the bill's requirement that
public records be rcleased in any clectronic format that the agency uses to hold public records.
Opponents point out that state and local agencies retain massive databases which may include
nondisclosable public records. They claim that redacting the nondisclosable information from
the electronic records could be a costly and time-consuming process that is more vulnerable to
crror, which may result in the unintentional release of nondisclosable information. Opponents
note that the-bill does not contain a provision authorizing agencies 10 charge fees covering the
cost of preparing the clectronic record for public relcasc. It is unclear how local agencics
currently account for public records that are required to be redacted but that are disclosed ina

paper format.

4 Similar legislation. AB 1099 (Shelley) of this legislative session would have required state
and local agencies to provide copics of public records in any form requested, including in a
computer format, as long as the form was already used by the agency in the conduct of its
business. AB 1099 passed this committee by a 15-0 vote but was later amended to contain a
subject matter different from that which this committee considered.
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REGISTERED SUPPORT / OPPOSITION:

-~

Support

California Newspaper Publishers Association
Tirst Amendment Coalition

Oppaosition

’
California Association of Sanitation Agencies = ¢ OVCA 09(303}'59‘\ § / g, / oo
California Municipal Utilities Association

California State Sheriffs Association

Office of the State Attorney General

San Bernardino County Sheriff's Department

Analysis Prepared by: Richard Rios/G. O./ (916) 319-2531
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Date of Hearing: April 24, 2000

ASSEMBLY COMMITTEE ON GOVERNMENTAL ORGANIZATION
Herb Wesson, Chair
AB 2799 (Shelley) — As introduced: February 28, 2000

SUBJECT: Public records

SUMMARY: Provides for the releasc of public records in an electronic format and authorizes
the release of records that are exempt from the Public Records Act (the PRA) in specified
circumstances. Specifically, this bill:

1)  Deletes the requirement that public records kept on computer be disclosed in a form
determined by the public agency. Requires a public agency that keeps public records in an
clectronic format to make that information available in that electronic format when
requested by any person and according to the following guidelines:

a)  The agency must make the information available in any electronic format in which it
holds the information.

b)  Each agency must provide a copy of an electronic record in the format requested if the
requested format is one that has been used by the agency to create copies for its own
use or for provision to other agencies.

) An agency may not be required to reconstruct a report in an electronic format if the
agency no longer has the records available in an electronic format.

2)  Authorizes an agency, or the superior court in an action brought under the PRA, to disclose
or order to be disclosed any record exempted from the PRA if, on the facts of the particular
case, the public interest served in disclosing the record clearly outweighs the public interest
served by not disclosing the record.

3)  Requires an agency that withholds a public record to justify its withholding in writing.

4)  Specifies that the requirements of the bill shall not be construed to permit an agency to
make information available only in an electronic format nor shall they be construcd to
permit access to records held by the Department of Motor Vehicles that are otherwise
restricted under the PRA.

5)  Specifies that, in addition to existing provisions prohibiting a public agency from
obstructing the inspection or copying of public records, no agency may delay the inspection
or copying of publi¢ records.

EXISTING LAW

1) Defines "public record” to include any writing containing information relating to the conduct
of the public's business prepared, owned, used, or retained by any state or local agency
regardiess of physical form or characteristics.

T TY¥Y. AON
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2) Requires public records to be open to inspection at all times during the office hours of a state
or local agency and affords every person the right to inspect any public record, except as
specifically provided.

3) Requlres a public agency to justify withholding a public record by demonstrating that the
record in question is exempt under express provisions of the PRA or that on the facts of a
particular case the public interest served by not making the record public clearly outweighs
the public interest served by disclosing the record.

4) Requires a court, when it finds that a public official’s decision not to disclose a public record
is unjustified, to order the public official to make the record public.

FISCAL EFFECT: Unknown,

COMMENTS:

1. " Need for the hill. The PRA permits a state or local agency to provide computer records in
any format determined by the agency. This bill would require an agency to provide computer
records in any format that it currently uses. According to the sponsor, the California Newspaper
Publishers Association, this bill is intended 10 ensure quicker, more useful access to public
records. “The sponsor also notes that the bill seeks to provide reasonable guidelines for public
access to electronically held records. The sponsor claims that this bill will balance the ability of
private citizens to access public records with the discretion of public agencies to deny such
records requests,: = .

2. Reverse balancing test, The PRA generally establishes broad guidelines about the types of
documents that may not be subject to public disclosure and affords state agencies discretion to
apply a balancing (est when determining whether or not to release a record. In applying the test,
the agency must determine that the "public interest served by not making the record public
clearly outweighs the public interest served by dlsclosmg the record.” This bill attempts to apply
a reverse balancing test by giving courts and state agencies the authority to disclose any public
record if the agency or superior court determines that, depending on the facts of a particular case,
the public interest served by disclosing the record clearly outweighs the public interest served by
not disclosing the record. The reverse balancing test disclosure would apply even when a court
finds that the record is excmpted from disclosure under the PRA.

3. Opposition. Opponents argue that the bill subjects confidential records to a "vague”
balancing test. Opponents claim that the test undermines key provisions of the PRA which
protect proprietary information such as applications for the issuance of securities or of financial
institutions, including banks, savings and loan associations, industrial loan companies, credit
unions, and insurance companies, Opponents also contend that the bill would permit a court or
other agency, despite an exemption in the PRA, to order disclosure of a record it found to pass
the reverse balancing test. Opponents are concerned that this provision would permit the release
of specifically exempted information such as preliminary drafis or notes, geological and utility
systems data, or complaint or investigation of records of local law enforcement agencies.
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4. Policy consideration. The committee may wish to consider whether the courts should have
the discretion, even when they find that a record is generally exempt from disclosure under the
PRA, to require disclosure of that record if it meets the reverse balancing test. The committee
may also wish to consider whether the reverse balancing test gives courts and agencies too much
discretionary authority to release records that are specifically prohibited from release under the
PRA or any other provision of law.

REGISTERED SUPPORT / OPPOSITION:

Support

California Newspaper Publishers Association
First Amendment Coalition

Opposition

Association of California Insurance Companies
California Association of Sanitation Agencies
California Chamber of Commerce

California Manufacturers & Technology Association
California Municipal Utilities Association
California State Association of Counties

California State Sheriffs Association

Civil Justice Association of California -
Office of the State Attorney General

Personal Insurance Federation of California

San Bermnardino County Sheriff's Department

Wine Institute

Analysis Prepared by: Richard Rios/ G. O./(916) 319-2531
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Date of Hearing: April 10, 2000

o

ASSEMBLY COMMITTEE ON GOVERNMENTAL ORGANIZATION
wpmmarrenne=Hegp Wesson, Chair
ZW\s introduced: February 28, 2000

SUMMARY: Provides for the release of public records in an electronic format and authorizes
the release of records that are exempt from the Public Records Act (the PRA) in specified
circumstances. Specifically, this bill:

1) Delotes the requirement that public records kept on computer be disclosed in a form
determined by the public agency. Requires a public agency that keeps public records in an
electronic format to make that information available in that electronic format when
requested by any person and according to the following guidelines:

a)  The agency must make the information available in any electronic format in which it
holds the information.

b)  Each agency must provide a copy of an electronic record in the format requesied if the
requested format is one that has been used by the agency to create copies for its own
use or for provision to other agencies.

c) An agency may not be required to reconstruct a report in an electronic format if the
agency no longer has the records available in an electronic format.

2)  Authorizes an agency, or the superior court in an action brought under the PRA, to disclose
or order to be disclosed any record exempted from the PRA if, on the facts of the particular
case, the public interest served in disclosing the record clearly outweighs the public interest
served by not disclosing the record.

3)  Requires an agency that withholds a public record to justify its withholding in writing.

4)  Specifies that the requirements of the bill shall not be construed to permit an agency to
make information available only in an electronic format nor shall they be construed to
permit access to records held by the Department of Motor Vehicles that are otherwise
restricted under the PRA.

S)  Specifies that, in addition to existing provisions prohibiting a public agency from
obstructing the inspection or copying of public records, no agency may delay the inspection
or copying of public records,

EXISTING LAW

1) Defines "public record” to include any writing containing information relating to the conduct
of the public’s business prepared, owned, used, or retained by any state or local agency
regardless of physical form or characteristics.

(800) 666-1917
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2) Requires public records to be open to inspection at all times during the office hours of a state
or local agency and affords every person the right to inspect any public record, except as -
specifically provided.

3) Requires a public agency to justify withholding a public record by demonstrating that the
record in question is exempt under express provisions of the PRA or that on the facts of a
particular casc the public interest served by not making the record public clearly ourweighs
the public interest served by disclosing the record. '

4) Requires a court, when it finds that a public official’s decision not to disclose a public record
is unjustified, to order the public official to make the record public.

FISCAL EFFECT: Unknown,

(80) S:

1. Nced for the bill. The PRA permits a state or local agency to provide computer records in
any format determined by the agency. This bill would require an agency to provide computer
records in any format that it currently uses. According to the sponsor, the California Newspaper
Publishers Association, this bill is intended to ensure quicker, more useful access to public
records. The sponsor also notes that the bill seeks to provide rcasonable guidelines for public
access to electronically held records. The sponsor claims that this bill will balance the ability of
private citizens fo access public records with the discretion of public agencies o deny such
records requests. .

9. Reverse balancing test. The PRA generally cstablishes broad guidelines about the types of .
documents that may not be subject to public disclosure and affords state agencies discretion to
apply a balancing test when determining whether or not to release a record. In applying the test,
the agency must determine that the "public interest served by not making the record public
clearly outwcighs the public interest served by disclosing the record.” This bill attempts to apply
a reverse balancing test by giving courts and state agencies the authority to disclose any public
record if the agency or superior court determines that, depending on the facts of a particular case,
the public interest served by disclosing the record clearly outweighs the public interest served by
not disclosing the record. The reverse balancing test disclosure would apply even when a court
finds that the record is exempted from disclosure under the PRA.

3. Qpposition. Opponents argue that the bill subjects confidential records to a "vague”
balancing test. Opponents claim that the test undermines key provisions of the PRA which
protects proprietary information such as applications for the issuance of sccurities or of financial
institutions, including banks, savings and loan associations, industrial Joan companies, credit
unions, and insurance companies.
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4. County concems. The California State Association of Counties (CSAC) is also concerned
that the bill would permit a court or other agency, despite any other exemption in the PRA, to
order disclosure of a record it found to pass the reverse balancing test. CSAC is concerned that
this provision would permit the release of specifically exempted information such as preliminary
drafts or notes, geological and utility systems data, or complaint or investigation of records of
Jocal law enforcement agencies.

5. Policy congideration. The committee may wish to consider whether the courts should have
the discretion, even when they find that a record is generally exempt from disclosure under the
PRA, to require disclosure of that record if meets the reverse balancing test. The committee may
also wish to consider whether the reverse balancing test gives courts and agencies too much
discretionary authority to releasc records that are specifically prohibited from release under the
PRA or any other provision of law.

REGISTERED SUPPORT / OPPOSITION:

Support

California Newspaper Publishers Association
First Amendment Coalition

Opposition

Association of California Insurance Companies -
Personal Insurance Federation of California

Analysis Prepared by:  Richard Rios / G. 0./(916) 319-2531
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AB 2799
Questions and Answers
As of August 23, 2000

Q - What does this bill do?

A - This bill now has two parts:
1. It states that no public agency shall obstruct or delay the inspection or
copying of public records.
2. It requires a public agency to make copies of public information
available electronically (on a diskette, usually in Word or
WordPerfect format, ¢tc).

Q - TIs there still opposition?

A - Only one is registered. Amendments were adopted that removed almost
all the opposition. Opponents were concerned that this requirement would
prove very costly to public agencies. To help alleviate their concerns, 1
amended the bill to address the costs incurred by public agencies in
providing copies of electronic records under circumstances now described in
my bill.

Consequently, the Association of Chief Clerks and Elections Officials, the
County of Los Angeles, and the State Association of Sheriffs have removed
their opposition.

Orange County remains opposed; however, initially, they were opposed to
the very issue, which the recent amendments rectified. In good faith, I
adopted amendments to address their concerns. However, they refused to
remove their opposition and stated that it is unnessary to provide public
records in electronic form. I regard their position as a bartier to improving
access to public records and remain miffed by their breach in negotiations.

Q — What do the Senate Amendments do exactly?

A — The amendments address several issues:

1.  These amendments would specify what costs the requestor will be
responsible for. If the record duplicated is an electronic record in a
format used by the agency to make its own copics, the cost of
duplication would be the cost of producing a copy in an electronic

(800) 666-1917
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Q - Why add the word “delay?” -

format. For example, if the request means simply downloading a
document on a disk, the cost of the duplication would only be the cost
of the disk

However, if the public agency would be required to produce a copy of
an electronic record outside of its regularly scheduled intervals (for
instance, length quarterly reports) or the request would require
extensive data compilation, extraction, or programming, the requestor
would be required to pay for the costs of producing the record,
including the cost to construct a record and any other computer
services necessary to produce the record.

These costs will vary county to county and depending on the record
requested.

The amendments clarify that agencies are not required to release a
record in electronic form if its release jeopardizes the security or
integrity of the original record or any software in which it is
maintained.

A - When the law was changed several years ago, the word “delay” was

removed and “obstruct” replaced it. This was not the intent of the
legislature.

Public agencies have the perception that current law allows them up to
10- days to produce any record or document, once request by the public.
Although the 10-day grace period does exist, it is meant for specific
purposes. Public agencies are given the 10 days to acquire information if
they believe the record requested is exempt from disclosure and they
need time to confer with their legal counsel. The 10-day period was not
intended to allow state agencies to stall any document for any reason,

This law will require a public agency to produce the document as soon as
feasibly possible, unless the agency genuinely believes there is a legal
issue.
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Q - Will public agencies nced to give provide records in any electronic
format the requestor asks for?

A - No, AB 2799 will not require agencics to make costly data conversions
from one format to another. The bilt only states that agencies provide
information to the public in a form in which that information is already
available and used in everyday business.

Q — How does this version of the bill differ from the introduced version?

A — I removed the provision which would have created the “reverse
balancing test.” This test would have given citizens the opportunity to
challenge for the release of a record that a state agency has currently

made exempt under the California Records Act, if he or she can prove
that the release of the document serves best the public interest. This
challenge can be made with either the public agency or, if necessary, in a
court of law.

Now, this bill is almost identical to the bill that passed out of this
committee last year,

LH: 488 A-176
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Substantive

AMENDMENTS TO ASSEMBLY BILL NO. 2799
Amendment 1
On page 5, line 9, strike out "(a)"

Amendment 2 .
On page 5, strike out lines 16 to 23, inclusive
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o J)) WINE INSTITUTE APR 18 2000

April 17, 2000

The Honorable Herb Wesson
127 Eleventh Street Chair, Assenably Governmental Organization Committee
saite 900 Room 2179, State Capitol
Surramentn l_k{b
Califorma 93810 Deear M/r,Glﬁir/
1916y biLauTl
femimastian  Representing the largest, oldest trade association for all California wineries, the Wine

Institute must register its strong opposition to AB 2799 (Shelley) regarding public
disciosure of private documents. :

This measure would mandate a governmental agency or superior court to disclose any
documents if on a case-by-case basis “the public intercst served by disclosing the record
clearly outweighs the public interest served by not disclosig the record.” Essentially,
AB 2799 reverses the interests considered in the balancing test by emphasizing the public
interest in disclosure over assuring First Amendtnent protections.

The bill’s Section 6255 is particularly problematic because:

.- (1) Xt flips the balancing test, thus jeopardizing such highly sensitive information like
C trade secrets, marketing data, and attorney-client confidential communications;
(2) It sets the stage to harass individuals and organizations with threatened litigation;
(3) It disregards that a judicial remedy already exists if an agency is improperly
stonewalling; e.g., Govemment Code Sections 6258 and 6659,
(4) It grants agencies more discretion to determine competing interests possibly in a
bureaucratic or headline-grabbing manner; and :
(5) It undermines the public interest by discouraging partics from voluntarily providing
proprietary information. :

/ LEGISLATIVE INTENT SERVICE

The bill’s sponsor, California Newspaper Publishers Association, has yet to make a
case that there are documented horror stories ta reverse current law’s well crafted
balancing test. AB 2799 treads on individuals’ and businesses’ right to privacy. The
Wine Institute joins the Civil Justice Association of California by urging you to vote “no”
on AB 2799,

L
L]

Namot

Respectfully,

Mike Falasco
. Legislative Representative

cc: Assemblymember Kevin Shelley
Assembly G.O. Committee members
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CIVIL JUSTICE

MEMORANDUM

APR 18 2000

April 18, 2000
TO: Hon. Herb Wesson, Chair
Hon. Brett Granlund, Vice Chair
Members, Assembly Governmental Organization Committee
FROM: Barbara M. Wheeler, Vice President-Legislation
Jeff Sievers, Legislative Advocate
John H. Sullivan, President
RE: AB 2799 (Shelley)

Status: Assembly GO Committee
Hearing Date: April 24, 2000

CJAC POSITION: OPPOSE

The Civil Justice Association of California (CTAC) regrets to advise that it has adopted an
oppose position on AB 2799 (Shelley). )

AB 2799 would allow a state agency or a superior court to order disclosure of a record, already
made exempt from disclosure under the express and detailed provisions of the California Public
Records Act (Government Code Section 6254), if the agency or the court determines that “the
public interest served by disclosing the record clearly outweighs the public interest served by not
disclosing the record.”

We are concerned that if this bill becotes law, the-public’s trust in the civil justice system and
government in general will erode as citizens lose the relative certainty that information they
provide to a state or local agency on the assurance of confidentiality will remain confidential.
Additionally, enactment of the bill would effectively eliminate the safeguards which exist for
protecting both confidential and proprietary information by allowing any individual, regardless of
motivation, to use the civil justice system to invade personal privacy and reveal confidential
information or at least harass people and organizations with litigation.

After meeting with the sponsors of the bill (the California Newspaper Publishers’ Association)
and reading the committee analysis of AB 2799, we do not see any backup evidence of this bill's
need. The sponsor states this bill is necessary to balance the ability of private citizens to obtain
information in government records with the ability of public agencies to maintain confidentiality.
However, a thorough reading of the lengthy Public Records Act exemption section (Government

ASSOCIATION OF CALIFORNIA
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Code Section 6254) reveals the Legislature’s deliberate crafting of the very balancing the
sponsors say is needed. For example:

1. Gov. Code Sec. 6254 (c): personnel, medical, or similar files, the disclosure of
which would constitute an unwarranted invasion of personal privacy.

2. Gov. Code Sec. 6254 (f): ...unless the disclosure would endanger the safety of a
witness or other person,

The court's current role under the Public Records Act is to determine whether the information
being kept from public view falls into one of the categories detailed in Section 6254. There is no
reason to require judges to undertake a broad balancing review to determine whether to override
express privacy protections enacted by the Legislature. Why should a company be forced into
court to establish the value of its “geological and geophysical data, plant production data...or
market or crop reports” (Gov. Code Sec. 6254 (e))? Why should Native Americans be forced to
go into court to fight challenges to the secrecy of the records of their graves, cemeteries, and
sacred places (Gov. Code Sec. 6254 (1))?

Although primarily a criminal law consideration, we must point out that AB 2799's threat to the
security of information obtained in confidence would seriously deter investigations which benefit
the public. Why would crime victims come forward to testify or further assist law enforcement
agencies if they cannot be guaranteed that information they give to the law enforcement agency
will not be disclosed to the public?

We believe California’s civil justice system -- and the public’s already eroding trust in it — would
be substantially harmed by the enactment of AB 2799. The amendments to the Public Records
Act provided in AB 2799 would create undue confusion and muddy the balance the Legislature
has achieved in protecting competing public interests. The amendments appear even to allow
any state agency to independently override the Public Records Act’s privacy protections without
going near a courtroom! (Sec. 6255).

We urge your no vote on this measure.

ce:  Assemblyman Kevin Shelley
* Senator Debra Bowen
Richard Rios, Assembly Governmental Organization
Michael Peterson, Assembly Republican Caucus
Ann Richardson, Deputy Legislative Secretary, Govemor’s Office

(800) 668-1917
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GARY PENROD, SHERIFF *‘gg
April 3, 2000
The Honorable Kevin Shelley

 Assembly Member
Capitol Building #3160
Sacramento, CA 95814
Position: OPPOSE Assembiv Bill 2799 Public Records: Disclosure
Dear Assembly Member Shelley:

“The San Bernardino County Sheriff’s Department must oppose Assembiy Bill 2799 as it E
would permit a court, despite any other sxemption within the Public Records Act, to A
force the disclosure of an otherwise non-disclosable record if the facts of a particular case §
show the public interest served by disclosing the information ourweighs the public 3

o0

interest served by not disclosing the record. We expect (o see public agencies de fending
victims who have a right under the current law not to have information disclosed about
themselves from request by the media, particularly the print media who seek to obtain
large volumes of information at times, some of which contains non-disclosable
information which requires extensive redacting. If the medta could make an appropriate
argument, the agency would be prevented from redacting much of this information.

We believe the current section 6253 of the Government Code is functioning well with
both sides working from an even playing field and for this reason. we must oppose this
measure. [ have assigned my Legislative Liaison, Licutenant Paul Curry, to work with
vou and your staff to try to resolve this issue. Please feel free to contact Lieutenant

%4/ LEGISLATIVE INTENT SERVICE

Curry at 909.387.0632.
Sincerely, _

. Lﬂ 7& ant

Y\
MMA/‘«/ - [darid o
Gary $. Penrod, Sheriff
cc: Herb Wesson, Chair
Governmental Organization,
SAN BERNARDINO COUNTY SHERIFF'S DEPARTMENT LH:494 A.182

655 Eas! Third Street = San Barnardino, Califcrnia 82415-0061 Post Oftice Box 589 « San Bernarding, California:
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Desr Assembly Member Shelley:

Cowro Cola Cam g California Stte on behalf of the California State Sheriffs’ Associstion (CSSA), T regret 1o inform you
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that we must oppose your AR 2799, relative to public records.
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release of documents in an clectronic format.  Although we did not oppose AB 1099, we respectfully
suggest that AB 2799 makes changes to existing law that are unnecessury and are likely to causs more
problams than they solve.

Firstly, the "reverse balancing” provision under Govornment Code section 6255(b) sppears to permit »
court—dospite any other exemption in the Public Records Act—io order discloswrs of records “if, on the
mwmmmm,mmﬁcwmwmmmmwmmm
interost served by not disclosing the record.” It would appear, for example, investigation recards of local law
enforcetnent agencies, and any other records currently excepted, could be ordered to be raleased, We are
concernad that this provision could jeopardize ongoing investigations, Wo would suggest that this section
be amendod to exempt records of an ongoing investigation by law enforcement.

Secondly, we are concerned with the working in section 6253(d), which says that, “Nothing in this chapter
shall be construed to delay or obstruct the inspection of copying of public records.” Frankly, while
mblepuﬁumlybubletow«kmﬂﬁ:mvilim,iti&ﬁpeﬁaubunuﬂu&llﬁkelyrudtinfar
more contests in this arsa, We suggest that this amendmont be removed or clarified. :

We stand ready to work with you and your staffl on identifying the exact problem you seek to address by
these amendments and 10 help you amend the bill so that we mey remove our opposition, Thank you,
Sincerely,

S e

Nick Wamer

Legislative Reproscatative

cc' The Honorable Herb Wesson, Chair, Assembly Govenmental Organization Committee
1450 Halyard Drive. Suite 6 * West Sacramento, California 95691-5001

P O Box 980790 * West Sacramento, Califomnia 95798-0790
Telephone 916/375-8000 % Fax 916/375-8017

LH: 495 A-183

(800) 666-1917
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April 17, 2000

'Assemblyman Herb Wesson, Chair .
Assembly Governmental Organization Committee
Room 2179, State Capitol

Sacramento, CA 95814

Subject: Assembly Bill 2799 (Shelley)
Pogition: OPPOSED )
Hearing: April 24, 2000 Assembly Governmental Organization Committee

Dear Assemblyman Shelley,
California Manufacturers and Technology Association OPPOSES AB 2799.

Current law provides that public records may be kept confidential if there is a specific
exemption in the law, or if the agency determines that the public interest served by not
making the record public clearly outweighs the public interest served by disclosing the
record. )

This bill would create a ‘reverse’. balancang test, allowing exempt information to be made
public if the public interest served by disclosing the record clearly outweighs the public
interest served by not disclosing the record.

CMTA opposes the application of this reverse balancing test to public records exempt
under the law. Agencies, companies and individuals interested in protecting proprietary
data would be subject to litigation to protect confidentiality rights now specifically
protected by law.

In addition. CMTA opposes the application of the reverse balancing test to public records
not excmopt under the law. Existing law provides that agencies must weigh the public
interest in not disclosing against the public interest in disclosing, the greater burden being
placed on the gency to show that confidentiality interests “clearly outweigh™ the
disclosure interests. This is the appropriate standard to apply for public records.

Dorothy Rothrock
Policy Director, Corporate Counsel

co:  Members of the Assembly Governmental Organization Committee
Assemblyman Kevin Shelley
Consultants, Assembly Governmental Organization Committee
Michael Petersen, Asscrably Republican Minority

21

(800Q) 666-1917
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ANALYSIS OF ORIGINAL BILL " APR -6 2000

' Franchise Tax Board
Author: Shelley Analyst: Darrine Distefano Bit Number: AR 2799
See Legislative -
Related Bills: _History Telephone: _845-6458 introduced Date; 02-28~-2000 ,

- Attomey: patrick Kugiak Sponsor: - .

SUBJECT: Public Record Disclosure/Make Available in Electronic Format if Awaiiable
| & When Requested :

SUMMARY
This bill would require any state or local agency that has public information in
an electronic format to make that information available to the public in an

electronic format in which the state agency holds the information. The requester
would pay direct costs of duplicating the public record in an electronic format.

This bill would further requiré a public record to be disclosed if, on the facts
of the particular case, the public interest is served by disclosing the record.

EFFECTIVE DATE

This bill would be effective on January 1, 2001, and operative for all public
record act regquests made after that date.

LEGISLATIVE HISTORY

SB 1065 (99/00, vetoed) would have required any state or local agency that has
public information in an electronic format to make that infoimation available to

the public in an electronic format.

an 179 (97/98, vetoed) would have required any state Br ocal agency that has
public information in an electronic format to make the information available

electronically.

AB 142 (95/96), which failed passage in the Assembly Committee of Governmental
organization, would have required any agency that has public infermation in an
electronic format to make the information available in an electronic format.

SPECIFIC FINDINGS

Under current state law, any person may obtain a copy of any identifiable public
record, except records exempt from disclosure, upon payment of any fees
(statutory or direct costs of duplication). If the record is stored as computer
data, the agency is authorized to determine the format in which the computer data
are provided to a requester.

This bill would require any agency that has public information in an electronic
format to provide that information in any electronic format in which it holds
that information. The agency also shall provide a copy of any electronic record
in any format requested if the agency uses the requested format to make copies
for itself or other agencies.

¢

o
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Assembly Bill 2799 (Shelley)
Introduced February 28, 2000 - ..
page 2

This bill would provide that a public agency would not be required to reconstruct
a report in an electronic format if the report were no longer qﬁii}g&é@,in'ap
—ectronic format. Lo T

This bill would provide that direct costs of duplication incluéé iﬁ;“casis
related to duplicating the electronic record. . T .

gt
[« ;

This bill would delete the existing provision authorizing an agendy to deteimine .

the format in which computer data are provided.

This bill would provide for a balancing test weighing the public interest served
by disclosure against the public interest served by not disclosing. This

balancing test would be applied to determine whether an agency or superior court
may disclose or order to be disclosed a record otherwise exempt from disclosure.

Implementation Considerations

This bill would not significantly impact the department’s programs and
operations. ’

FISCAL IMPACT

Departmental Costs

This bill would not significantly impact the department’s costs since
existing law allows, and this bill further specifies, that agencies can be
reimbursed for direct costs of duplication.

Tax Revenue Discussion

This bill would not impact state income tax revenue.

BOARD POSITION

Pending.

LH: 498 A
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CALIFORNIA
ASSOCIATION OF
HEALTH FACILITIES

(@AHF

Supporiing People.
Health and

Quality of Life April 17, 2000

220! K Sereet
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* Californis
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Assembly Member Herb Wesson

Chair, Assembly Committee on Governmental Organization
State Capitol Building, Room 2179

Sacramenta, CA 95814

RE: Oppose: AB 2799 (Shelley)
Dear Assembly Member Wesson:

The California Association of Health Facilities (CAHF), a non-profit professional
organization representing a majority of the state’s licensed long-term health care facilities,
has taken an oppose position on AB 2799 (Shelley).

AB 2799 would allow a state agency or a superior court in California to order disclosure
of a record, alrcady made exempt from disclosuré under the express and detailed
provisions of the California Public Records Act (Government Code Section 6254), if the
agency or the court determines that "the public interest served by disclosing the record
clearly outweighs the public interest served by not disclosing the record.”

The court’s current role under the Public Records Act is to determine whether the
information being kept from public view falls into one of the categories detailed in
Section 6254, There is no reason to require judges to undertake a broad balancing review
to determine whether to override express privacy protections enacted by the Legislature.

CAHF is concerned that enactrent of this legislation would effectively eliminate the
safeguards which exist for protecting both confidential and proprietary information by
allowing any individual, regardless of motivation, to use the civil justice system to invade
personal privacy and reveal confidential information, and possibly harass organizations
with litigation. The amendments to the Public Records Act provided in AB 2799 would
create undue confusion and muddy the balance the Legislature has achieved in protecting
competing public interests.

LH: 499 4.
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We urge your "No" vote on AB 2799 (Shelley) when it is heard in the Assembly
Committee on Government Organization on April 24, 2000.

Nancy C. Armenwbut

Director of Legislative Affairs

Sinccreiy;

cc:  Members of the Assembly Committee on Government Organization
Assembly Member Kevin Shelley

LEGISLATIVE INTENT SERVICE
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California State Association of Counties

April 7, 2000

The Honorable Kevin Shelley
Member of the Assembly

Room 3160, State Capitol Building
Sacramento, CA 95814

RE: AB 2799 (Shelley) - Oppose unless amended
Set for hearing April 11, Assembly Governmental Organization Committee

Dear Assembly Member Shelley:

The California State Association of Counties (CSAC) writes to indicate its position of oppose unless
amended on AB 2799, your measure relating to public records.

As we indicated in our previous letter, CSAC has grave concerns about what we view as a serious
erosion of protections afforded to non-disclosable information by the potentially broad application of
Government Code section 6255(b). Although we understand that you are contemplating an
"amendment to this section to exclude records that are specifically prohibited from release, we must
indicate our opposition in principle to the proposed “reverse balancing” provision. Even with the
proposed amendment, there exists real apprehension that the “reverse balancing” provision may, at
best, lead to confusion as to what materials is subject to disclosure under the Public Records Act and,
at worst, result in release of information that was never intended to be subject to public disclosure.

Counties have consistently indicated their desire and willingness to fulfill their statutory obligations
in regards to disclosing public records. We believe, however, that sections 6255 (a) and (b) introduce
unnecessary confusion and place public agencies in an untenable position as they attempt to assess
whether a record should be disclosed. In addition, we continue to solicit specific input from counties
as to the practical application of all other changes contained in your measure.

We thank you for your willingness thus far to meet with and address local government concerns.
However, to protect what we view as a critical protection in public records law, CSAC must take an
oppose unless amended position. Our hope is that we can continue our discussions with you and your
staff to resolve our concems on this bill. Feel free to contact me at 916/327-7500, ext. 513, or
Elizabeth Howard at 916-327-7500, ext. 537 to discuss this matter further. Thank you.

Sincerely, .

Rubin R. Lopez
Legislative Representative

¢cc: The Honorable Herb Wesson, Chair, Assembly Governmental Organization Commitiee
Members and Consultants, Assembly Governmental Organization Committee

(800) 666-1917
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April 6, 2000

Assembly Member Shelley
State Capitol. Room 3160
Sacramenta, CA 95814

RE:  AB.2799 (Shelley). Public Records: disciosure.
Notice of Opposition, unlcss amended

Dear Assembly Member Shelley:

The Leazue of Calilomia Cities opposes AB 2799, which would provide that nothing in the act shall be
construcd to permit an agency te delay or obstruct the inspection or copying of public records and would
require that the notification of denial of any request for records justifying its withholding to be in writing,

We appose AB 2799 for the following reasons: First, it amends Section 6235 of the Government Code to
rcquire an agency to respond to a disclosure request in writing by demoustrating that the record in
question is exempt under express provisions of this chapter. However, requests for disclosure are not
required to be in writing. Amendments should be made to require that all disclosure requests be in writing
and should precede any litigation against the agency denying the request.

in addition. Section 3. 6255. (b) states that the superior court is not bound by the statutes set forth under
6254, which outlines all public disclosur¢ excmptions, In other words, if an agency justifiably denics
disclosing any material sct forth in 6254, that decision may be overturned if the public interest served by
diselosing the record clearly outweighs the public interest served by not discloging the record.
Amcndments should be made to eliminate this provision from the bill.

I the abave amendments are madc, the T.cague will change its position from oppased, to neutral. If you
have questions about our position, please feel free to call me at 658-8279,

£PP-08-00 THU 04:32 PH  LEAGUE C& CITIES ca7 NO. 916 658 8240 P. 0l

Leaque of (alifornia (ities

WAVAVL CacIles. ST

LEGISLATIVE INTENT SER!|CE (800) 666-1917

Respectfully, -
"y
@"jﬁ/ﬁm ‘
Amy Brown
Legislative Representative
¢! Members, Senate Public Employment and Retirement Commitice
Conference Regisiration Office Heudyusrrers Southern California Office
Post Olfficc DBox 1519 1400 K Sureet 602 Easi Humingion D, Suite €
Laliyatie, CA 4549 Socrsmemo, CA 93814 Monrovia, CA 91016
9252612112 916.658.8200 626.305.12
FAX 025.283.7833 FAX 916.658.6240 raxlsd502 A - 190



CALIFORNIA MUNICIPAL 18 -6 2%

UTiLimies ASSOCIATION

OFFICERS

Pregident

ANTHONY | PACK

Easten Mumicipal Waler Dislrict
vice Fresident

EDWARD k. ACHIAYAN
Anabwsim

Secrelary
SERNARD C. KERSEY
S5an Bernarding

Treasurer
JOSEPH F. H5U
Azusa

General Counsel
LUCINA MOSES
Anzheim

BOQARD OF GOVERNORS
BILL D, CARNAHAN
Pl

THOM COUGHRAN
Sama Ana

WILLIAM DUJARTE
Healdtburg

PAUL O, ELIAS
Turtock imgation Divrict

CHERYL FARR
£ast Bay Municyad Litility Diistrict

GEORGE FRASER
Nortliern Caliofmnis Power Ajency

5. DAVID FREEMAN
Lox Angeles

LARRY CARDNER
San Diene

CHRIS CARNER
Laog Beach

DUANE CEORCESON

Memapolitan Waler District

ni Sourhern California

TOM HABASHI

Roseville

PETER L. HOLZMEISTER

Trugkee Donner Public Whility Distriet

LAWRENCE T. KLEIN
Hetch Metchy Water & Power
Sunt Francisco

ROBERT £, MARTIN
East Valley \Water District

JAMES M. POPE
Santy Clata

JAN SCHORI
Sacramento Mumcipsl Utility Disirect

ALLEN SHORY
Sodeso lismgation Districl

) ALAN VALLOW
b Lodi

DIANIEL W. WATERS
So. Calilornia Public Power Authonity

915 L STREET, SUITE 1460 + SACRAMENTO, CALIFORNIA 95814
1916) 341-1733 » FAX (916, 4414053 = www.cmud.org

IARY JORDAN, Exccurive Diregior

April 4, 2000

Honorable Kevin Shelley
The Assembly

State Capitol
Sacramento. CA 95814

RE: OPPOSITION TO AB 2799 CONCERNING PUBLIC RECORDS
Dear Assembly Member Shelley:

The California Municipal Utilities Association opposes your AB 2799 which is
scheduled to be heard in Assembly Governmental Organization Committee. April
10,

Our principle concern is with Section 2 of the bill. proposed Government Code’
Section 6253.2. which appears to require a publi€ agency to provide information
in any electronic format in which it holds that information. This could result in
being required to disclose proprietary information or in providing far more
information than is actually requested. as when the requested information is
contained within a relational data base such as a geographic information system.

We would appreciate an opportunity to discuss our concerns with you with the
goal of resolving our particular concern and removing our opposition. Thanks for
considering our views. : :

Assistant Executive Director

cc: Members, Assembly Commitiee on Governmental Organization-

An ofg fot the p ion of ipalty owned utilitles.

C.MLLLA. mensbers pmvide ulility service 1o more than 70% of the peaple of Calilornia. ;
2Tt
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Personal Insurance Federation of California

Bin Madlick, Chairman
20¢r: Connwy Indumries
Mark Niehaie Vice Chaieman
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Catifornia’s Parsenal Lines Trade Association
REPRESEMTING THE LEADING AUTOMOMLE AND HOMESWINERS INSURERS

MEMORANDUM

Date:  April 6, 2000

To: Honorable Herb Wesson "
Membars of the Governmentat Organization Committes

From: Dan C. Dunmoyer, President

Phyllis A. Marshall, Vice President of Legislative and Regulatory Affairs?> W/

G. Diane Colborn, Senior Legisiative Advocate and Counse!

Re: AB 2790 (Sheliey): Public Records: disclosure |
Assembly Govemmental Organization Committee: April 10, 2000
PIFC Position: Oppose o

The Personal Insurance Federation of Califomia (PIFC), representing insurers
selling 40% of the personal lines insurance soid in Califomnia, including State
Farm, Farmers, 21st Century, SAFECO, and Progressive insurance Companies
opposes AB 2799 by Assemblyman-Shelley. ~ - )

AB 2799 would require a state agency or the superior court of Califomiato
disclose a record, made exempt under the express provisions of the Califomnia
Public Records Act, if the state agency or the superior court determines that, "the
public interest served by disciosing the record cleary outweighs the public
interest served by not disclosing the record”, This provision effectively efiminates
the safeguards which axist for protecting beth confidential and proprietary
information, ‘

This change in the law will have a substantisl and profound adverse effect on the
manner in which entities interact with state agenciaa, Entities would be reluctant
to share confidential and/or proprietsry information with state agencies which
they would otherwise disclose. This wiil have a crippling effect on the ability of
state agencies to carry out their administrative functions. This.change would, in
effect, substantially diminish the role that state agencies play in regulating
entitias and would buttress the role of the judiciary. Such a change would spur
itigation and would place a strain on the judiciary which would be accessed on a
regular basis to issue protective orders as a means of safeguarding against the

release of confidential and proprietary information. The effect of this change is to -

ghift oversight authority from state agencias to the judiciary.

+ PHONE (916) 442 « 6646 - FAX (316) 44 + 9548 ¢ E-MAIL -

(800) 666-1917
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AB-2799 (Sheillay)
Page 2

Under California’s Public Records Act ("PRA"), Government Code Sections 6250 et. seq., a
state agency nust disclose any "public record" in its possession to any person unless an
exemption applies, Government Cade Section 6252 (d) defines "pubiic necards” to include "any
writing containing information relating to the conduct of the public’s business prepared, owned,
used, or retained by any state or local agency regardiess of physical form of characteristics”.
While the scope of records covered by the PRA is fairly broad, the statutory scheme includes
several specific exemptions. Government Code Section 6254 provides that "nothing in this
chapter shall be construed to require disclosure of recards that are any of the following " and
delineates twenty-six exemptions. Thesa sxemptions were designed to protect the privacy of
persons who have disclosed confidential information to the government, to preserve state
secrets, agency deliberative processes and confidential sources of information.

The safeguards provided in Sections 6254 (a) through (d) of particular importance to PIFC and
its member companies sre: '

“(8) Prefiminary drafts, notes, or interagency or intra-agency memoranda that are not
retained by the public agency in the ordinary course of business,. . .

(b) Records pertaining to pending litigation to which the public agency is a party, orto
claims made pursuant to Divisien 3.8. . . '

(¢) Personnel, medical, or similar files, the disclosure of which would constitute an
unwarranted invasion of personal privacy. e

(d) Contained in or related to: o
(1) Applications filed with any state agency responsible for the regulation or
supervision of the issuance of securities or of financial institutions, including, but
not limited ta, banks, savings and loan associations, industrial loan companies,
credit uhions, and insurance companies.

© (2) Examination, operating, or condition reports prepared by, on behalf of, or for
. the use of, any state agency referenced in paragraph (1),

(3) Preliminary drafts, notes, or interagancy or intra-agency communications
prepared by, on behalf of, or for the use of, any state agency referred to in
paragraph (1). :

(4) information received in confidence by any state agency referencad in ‘
paragraph (1)."

AB 2798 would sliminate these safeguards and would require the disclosure of confidential
information. It should be noted thet one of the top legislative public policy debates this year
centars around the issue of privacy. This legistature is considering proposals to enhance
privacy protections in both the private and public sector. This bifl contravenes those discussions
by requiring the disclosure of confidential information by a state agency or the superior court.

As noted above, these are but a few of the list of extensive exemptions provided for in Section
8254. The other examptions range from law enforcement records including victim information,
hospitel and medical information, local taxpayer information, etc. In addition, subsection (k)
prohibite disclosure of information which is exempted or prohibited pursuant to federal or state

(800) 666-1917
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AB 2798 (Shelley)
Page 3

Jaw, including, but not limited to, provisions of the Evidence Code relating to privilege, AB 2799
would require the release of this information, which couki have the effect of subjecting entities to

liability, based on privacy rights,

. The business of insurance is regulated by the Departrnent of [nsurance Commissioner.
Effective reguiation is dependent on the free flaw of information from insurers to the
Commissioner whether that information be confidential, proprietary or damaging. State
agencies, particularly those that are charged with regulating 2 particular industry, must have the
necessary tools to acquire information. The exemptions in Section 6254 were designed to do
just that — allow for the free flow of information that is necessary for. that state.agency to camy
out its public purpose. AB 2799 would eliminate this free flow of informatian and instead would
require Insurers to access the courts in order to seek protective orders every ime information is
requested from the Comrmissioner, be that information to assess a complaint, Information
pertaining to a market conduct examination or any other information which might otherwise be
released into the public domain, thus subjecting insurers to additional fiablitties.

AB 27399 would have the effest of creating a “pre-iitigation” adversarial atmosphere on
interactions between the Commissioner and insurers. This would substantially hinder the
administrative process and would have a damaging effect on the resolution of administrative
processes. AB 2789 has the effect of shifting administrative and/or regulatory enforcement to
class action exposure, ' '

In conclusion, entities that are regulated are required to provide regulators and state agencies
with information that is proprietary and adverse to the compeny’s interest. This allows state
agencles to carry out their administrative and executive functions. A regulated industry’s
willingness to continue to provide this kind of information depends on the promise of

" confidentiality provided by Section 6254, AB 2799 removes that asaurance of confidence and
thus diminishes the ablitty of state agencies to carry out their purpose.

For these reasons we urge your *“NO" vote on AB 2798, by Assemblyman Shelley. if yau have
any questions regarding our opposition, please feel free ta contact Phyllis Marshall at (918) 442-
6646. .

oL

Honorable Kevin Shelley .

Ann Richargson, Deputy Legislative Secretary, Governor's Office
Richard Rios, Assembly Governmental Qrganization

Michael Peterson, Assambly Republican Caucus
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1100 K Street
Suite 101
Sctramenio
Califarnio
95814

916.327.7500
Forumme

914.441,5507

California State Association of Counties

April 3, 2000
APR = 2 ~oma

The Honorable Kevin Shelley
Member of the Assembly

Room 3160, State Capitol Building
Sacramento, CA 95814

RE: AB 2799 (Shelley) — Concerns
Set for hearing April 11, Assembly Govermnmental Organization Committee

Dear Assembly Member Shelley:

The California State Association of Counties (CSAC) writes to express its concerns regarding
AB 2799, your measure relating to public records.

As you recall, we were very appreciative that you worked with us last year in discusstons on AB 1099
to accommodate the concerns of local governments regarding expanded accessibility to public records
in an electronic format. Our review of AB 2799, which contains provisions similar to these in
AR 1099 relating to the release of documents in an electronic format, revealed potential new concerns
with two specific provisions that may represent 2 marked shift in existng public record law,

Of greatest concern is the "reverse balancing" provision under Govemment Code section 6255(b). As
we understand this provision, it would permit-a court—despite any other exemption in the Public
Records Act—to order disclosure of records "if, on the facts of the particular case, the public
imerested served by disclosing the record outweighs the public interest served by not disclosing the
record.” It would appear, for example, that preliminary drafts or.notes, geological and utility systems
data. complaint or investigation records of local law enforcement agencies, and any other records
currently exempted could be ordered to be released.

A second area of concern telates to the proposed reinsertion of the word “delay™ under section
6253(d) so that the provision reads: “Nothing in this chapter shall be construed todelay or obstruct
the inspection of copying of public records™ We currently are soliciting county input on this
proposed revision to determine the significance of the amendment.

We would welcome the opportunity to work with you on addressing concerns of local government on
AB 2099. As soon as we receive specific input on the provisions highlighted above, we will contact
you. In the meantime, please do not hesitate to contact me at 016/327-7500, ext. 513, or Elizabeth
Howard at 916-327-7500, ext. 537 to discuss this matter further. Thank you. ‘

Sincerely,

Rubin R. Lopez
Legislative Representative

c¢: The Honorable Herb Wesson, Chair, Assembly Governmental Organization Committee
Members and Consultants, Assembly Governmental Organization Committee

(800) 666-1917
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: g . 0 Associntion of Clifornia
_ . i Insurance Companies
., 1121 L Street. Suite 510

v fiieliarcd ! Sacramendo, CA 95314-3926
o Tel. (916) 442-4381
, Fax. (916) 4:44-3372
: e-mail: acicBacic-1.0rg

April 4. 2000

The Honorable Herb Wesson, Chair

" Assembly Governmental Organization Committee
California State Capitol, Room 2179
Sacramento, CA 93814

Re:  AB 2799 (Shelley, as introduced) Public records: disclosure
ACIC Position: Oppose

Dear Assernblyman Wesson:

The Association of California Insurance Companies (ACIC) opposes AB 2799 which is set
to be heard in the Assembly Governmental Organization on Monday, April 10, 2000.

AB 2799 would essentially vitiate the protection of confidential records provided by the
exemptions of particular records specified in Government Code §6254 of the Public Records Act by
subjecting such records to a vague balancing test involving the " public interest.” Of particular
concern to insurers is the exemption stated in Government Code §6254(d)(1)-(4) which protects the
confidentiality of information submitted by insurance companies to the Department of Insurance for
regulatory purposes. This exemption is essential to insurers if the department 1§ to assure protection
of proprietary information submirted by individual companies. Enactment of AB 2799 could lead to
the wholesale diminution of confidentiality protections atforded under current law by possibly
disrupting the free flow of information to the department.

The State of California. through enactment of §6254. has established as a matter of public
policy that certain types of information should be exempt from the disclosure requirements of the
Public Records Act. There is no need to change that determination.

The ACIC respectfully requests your "NO" vote on AB 2799.

Jeffrey J Fuller
Vice President & General Counsel

cc:  Assemblyman Kevin Shelley, Author
Richard Rios, Consultant, Assembly G.O. Committee

The leading voice of California insurers

LH: 508 A-196
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April 5, 2000

The Honorable Kevin Shelley
State Capitol, Room 3160
Sacramento, CA 95014

AB 2799 (SHELLEY) RELATING TO THE PUBLIC
RECORDS ACT—OFPPOSE

SUBJECT:

Dear Assembly Member Shelley:

On behalf of the California Association of Sanitation Agencies (CASA), I regret
to inform you that we must oppose your AB 2799, which would allow a court to
order disclosure of documents without regard to whether the documents are
protected from disclosure by a privilege.

CASA understands the need to ensure that the public has timely access to public
documents. However, not every document produced by a public agency is
suitable for disclosure. Current law recognizes that there are valid reasons to
withhold documents, such as employee privacy, attorney-client privilege or
deliberative process privilege. AB 2799 would allow a court to override these
considerations and order disclosure. This would effectively nullify the public
entity’s right to claim these privileges. Moreover, because the payment of
attorney’s fees is mandatory under the Public Records Act, a public entity would
be obligated to pay a plaintiff's attorney’s fees even where a record was properly
withheld if the judge decides to override that decision pursuant to the bill.

For these reasons, we must oppose your AB 2799. Tha.nk you for your
consideration of our concerns,

Sincerely, .

WW’—

Roberta L. Larson

APR -5 2000

CALIFORNIA ASSOCIATION of SANITATION AGENCIES

TEL: {916) 446-0388 — FAX: (916) 448-4808

{800) 666-1917 -
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LEVINE SULLIVAN & KOCH, Lir.

1050 SEVENTEENTH STREET, N.W.

SWITE 800
LEVINE CAMERON A, STRACHER
PICHAEL D. SULLIVAN WASHINGTON, D.C. 20036
f:ﬁ::??:f&:fszf:c (202) 508-1100 ASHLEY |. KISSINGER
CELESTE PrnLIpS® FACSIMILE (202) B61-9688 AUDREY BILLINGSLEY*
SETH D. BERLIN * ADMTTED He VIRGHHA OWY
Jav WARD BROWN WRITER'S DIRECT DIAL
REFOINT AND AbarTTH! v CABOANA ONTY
(202) 508-1104
April 7, 2000
Honorable Kevin Shelley
Culifornia Statc Assembly
State Capitol, Room 3160
Sacramento, CA 95814
Re: AB 2799
Dear Assembly Member Shelley:
. This firm serves as First Amendment counsel to The Orange County Register. T write to

express The Register’s enthusiastic support for AB 2799. Although AB 2799 contains a number
of worthy provisions, this letter specifically addresses onc portion of the legislation that may not
receive the attention that it descrves.

Specifically, AB 2799 would insert inte Gov't Code subscction 6253(d) the words “delay
or.”” The effect of this amendment would be to restore a torm to subsection (d) that was previously
deleted when the term “obstruct” was inserted in place of the word “delay.” Although the
proposed amendment may appear only technical and inconsequential, it is not.

-~

(800) 666-1917

The Register, like other metropolitan and community ncwspapers in California, routinely
relies on the California Public Records Act (CPRA) to obtain access to public records that are
essential to enable it to inform its readers regarding the operations of government agencies and the
conduct of government officials. Too often, public agencies to which CPRA requests are
addressed search for technicalities in the statute to dclay the release of records that may raise
questions regarding the propriety or efficacy of agency decisions and may embarrass agency
officials. These agencies know full well that, as one court has stated, “news delayed is often news
denied,” and that by delaying the release of potentially controversial records, they may deny a
news organization information that is vital to time-sensitive reporting.

For example, when The Register investigated and reported on the abuscs at the fertility
clinic at the University of California-Irvine - reporting that carned it journalism’s most
distinguished award. the Pulitzer Prize, and prompted reform legislation in California and
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Levine SuLLIVAN & KOCH, L.LP.

Honorable Kevin Shelley
April 10, 2000
Page 2

elsewhere — The Register utilized the CPRA to obtain public records that were critical to The
Register’s reporting.  Yet, time and time again, the University of California ignored the CPRA’s
mandate that public records be open to inspection “at all times™ and that, even if the agency has a
basis on which to question whether records are exempt from disclosure under applicable law, the
agency determine within 10 days whether the records arc in fact exempt. Rather, The Register’s
CPRA requests were typically met with months of delay, even where the University readily
conceded that the records were not exempt from disclosure.

The provision of AB 2799 described above would retum to the CPRA language that
specifically instructs that nothing in the Act shall be utilized as an cxcusc to delay the inspection of
public records as required by law. Although The Register is not so naive as to believe that this
amendment will solve the serious problem of adminmistrative delay in responding to CPRA
rcquests, it will at least removce any doubt that the prior substitution of “obstruct” for “delay” in
subsection 6253(d) was not intended to weaken the CPRA’s mandate that agencies act in good
faith to promptly disclosc public records requested under the Act.

Thank vou for your consideration of this letter and for your introduction of AB 2799.

Yours sincerely, < -

LEVINE SULLIVAN & KOCH, L.L?.

James E. Grossberg

SO
7‘\
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(800) 666-1917
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Computerized records hill falls nne vote shom in commifies
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Computerized records bill falls one vote short in committee

Monday, April 24, 2Q00
£2000 Associated Prass

URL: http:#www.stuate comicai-bin/article.cpi?file=/mews/archive/2000/04/24/sate 1935 EDTO209,.DTI.

(04-24) 16:55 PDT SACRAMENTO (AP) -- A bill to make it easier for reporters and the
public to obtain computerized government records was rejccted by an Assembly commitiee,

The bill, similar to measures vetoed by two govemors, received a 7-3 votc Monday, one vote
short of the majority nccded in the 15-member Governmental Organization Committee.

However, the author, Assemblyman Kevin Shelley, D-San Francisco, asked for a second vote
at a future committee meeting.

The state Public Records Act requires state and local government agencies to provide the
public with copies of its records. The law lists 650 cxceptions, including privacy and security
matters,

The bill would require agencics that keep their records on computer to provide them in an
electronic format when requested by a member of the public or a reporter.

Backers, including the California Newspaper Publishers Association and the First Amendment
Coalition. say ageneics now can give out information in a huge stack of paper.

Similar bills passed by the Legislature were vetoed in 1997 by former Gov. Pete Wilson and
last year by Gov. Gray Davis. Wilson said agencies get hundreds of records requests cvery
month and specifying the formal would have increased costs.

In his veto message, Davis said the bill was “well intentioned” but many state computer
systems could not comply with it without compromising confidential material.

©2000 Associated Press

htip:/fwww.sfgate.com/cgi-bin/article.cg.. 4/24/state 93 SEDTO209. Y L&ty pe-printable
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GARY PENAOD, SHERIFF ' R :j',f ,

May 3, 2000

The Honorable Kevin Shelley

Assembly Member

Capitol Building #3160

Sacramento, CA 95814

Position: OPPOSE AS AMENDED April 27, 2000 AB2799 Public Records: Disclosure

Dear Assembly Member Shelley:

Local law enforcement agencies receive public records requests on a daily basis from news
pathering companies, special interests groups and business entities seeking large amounts of data
from our files which will further their interests. Ordinary citizens rarely request information and
when they do it is usually related to an event in which they were involved in or in thetr
neighborhood. Special interest requests cause local law enforcement employees o spend
countless hours researching electronic data bases to identify ¢xempt files, and segregating those
files which would invade the personal privacy of citizens.

The inflexible mandate to provide dam in an electronic format fails to address the redaction
problems created by providing the data in an ¢lectronic format. There currently does not exist a
program, which would have the capability of extracting exempt records from releasabie ones.
Law cnfercement records can and do at times contain sensitive business and personal data
acquired during a criminal investigation. This datz, if released, could have an adversc effect on
the person or business who reported a crime, Businesscs and citizens who do not whish to have
their personal information made public (victims of sex crimes, child abuse, domestic violence
etc.) by virtue of electronic data would be left with only one choice; to not report a crime.

This bill also fails to address the actual cost to the public of redacting an ¢lectronic database. In
order to redact the database, each record must be reviewad individually. All of the costs for
personnel to review the database are not currently reimbursable, only the cost of the copy of the
file.

For thesc reasons we must continue to oppose this measure. -

e ———

(800) 666-1917

LEGISLATIVE INTENT SERVICE

Sincerely, sat}

Paul R. Curry, Licutenant
Legislative Liaison
909,387.0632 .

cc: Assembly Governmental Organization Comymittee

SAN BERNARDINO COUNTY SHERIFF'S DEPARTMENT
ARR Eacl Third Sttem « San Bernardino. Califernia 92415.0061 Post Ofiice Box 562 « San Bernard‘xfﬁ
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CALIFORNIA ASSOCIATION OF
CLERKS AND ELECTION OFFICIALS

April 27, 2000

The Honorable Kevin Shelley
State Capitol, Room 3160
Sacramento, CA 95814

Dear Assembly Member Shelley:

Assembly Bill 2799 (Shelley) Public Records: Disclosure
OPPOSE, UNLESS AMENDED

Regretfully, the Clerk of the Board of Supervisors Section of the California
Association of Clerks and Election Officials opposes AB 2799, unless
amended to remove language contained in Section 3 that would
fundamentally change the “balancing test" regarding a public agency's
decision ta disclose ar not to disclose a record.

The Public Records Act requires public agencies to make records
available for inspection and copying at all times during normal business
hours. The Act exempts certain public records from such disclosure.
Further, the Act requires a public agency to justify its decision not to
disclose a record that is not specifically exempted from disclosure by the
Act, by showing that the public interest in not disclosing the record clearly
outweighs the public interest in disclosing the record (the “balancing test”).

Your bill would permit an agency to ignore even specific exemptions
contained in the Act and disclose a record. It would also permit a superior
court to order such a record disclosed and would, in effect shift the burden
to a public agency in a court proceeding to show that a decision to
withhold the record was justified. This would turn the Act's balancing test
on its head. Moreover, it would eviscerate all of the privacy protections
afforded to citizens currently contained in the Act.

Although we recognize that most records in the possession of clerks of the
board of supervisors are public records and that they are clearly subject to
disclosure, we are very concerned about the effects this bill would have on
sensitive records that are appropriately exempted from disclosure by the
Act and by other sections of state law. We believe that placing public
agencies in the position of bearing a burden in court to justify
nondisclosure of such records is nonsensical and is poor public policy.

Officium Popull - Offica of the People

MAY ~ 2 WA
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The Honorable Kevin Shelley
April 27, 2000
Page 2

The bill would aiso add the word "delay” to subdivision {(d) of Section 62563 (Section 1 of
the bill). We question the necessity and advisability of adding this word since the
current language of the Public Records Act is quite clear with respect to the time limit by
which an agency must produce a record. Addition of this word merely creates confusion
where currently none exists.

Again, we must oppose your bill unless amended to address our concerns. If you
require any additional information, please call Legisiative Committee member
John McKibben at (213) 974-1405 or our legislative advocate Bill Siverling at
(916) 444-7592. '

Very truly yours,

Uptel Veroma: Loskins

Violet Varona-Lukens, Co-Chair
Clerks of the Board of Supervisors
Legislative Committee

(o Each Member and Consultant, -

Assembly Committee on Governmental Organization
William Siverling, Legislative Advocate

J:\Legislation\Legislation 2000\AB 2798 ago.doc
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California Newspaper Publishers Association

CNPA Services, Inc.

930 G Street, Sacramento, CA 95814-1811 APR 2 & 2on

Tel: (916) 288-6000 + Fax: (916) 288-6002

April 26, 2000

Honorable Herb Wesson
California State Assembly
Statc Capitol Room 2179
Sacramento, California 95814

Dear Assembly member H’ésson:

RE: SPONSOR AB 2799, AS AMENDED

b

The California Newspaper Publishers Association urges your support o[ Asscmbly Bill
2799 by Assemblyman Kevin Shelley, which was amended in the Asscmbly
Governmental Organization Covmittee April 23, to remove a provision known as the
“Reverse Balancing Test” that was opposed by a large numbcr of diverse interests. AB
2799 is scheduled to be reheard by the Assembly Committee on Governmental
Organization on Monday, April 21.

As amended, AB 2799 would:

Electronic access — The bill would require state and local agencics to provide
copies of accessible computerized public records in an electronic format. Current
law provides virtually no direction on this issue either for the public or agencies
govemed by the Act. The law merely provides that “Computer data shall be
provided in a form determined by the agency “(Govt. Code Sec. 6253 (b)).” AB
2799 would provide reasonable rules for public acecess to electronically held
records, including a provision that these records shall be made available in any
form in which the agency holds the information.

“Dejay” -~ AB 2799 would reinsert the word “delay” into Sec. 6253 (d), removed
unwisely in 1996 legislation, to provide that, notwithstanding the timelines
described in the Act, an agency shall not delay access to the inspection or copying
of public records.

The recent amendment to AB 2799 removes most, if not all of the opposition. Last year,
legislation with language identical to the electronic access provisions of AB 2799 was
unanimously approved by the committee, although the bill was vetoed by the Governor

(800) 666-1917
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Honorahlc Herb Wesson

California State Assembly

RE: SPONSOR AB 2799, AS AMENDED

April 26, 2000

Page 2 ,

because of the uncertainty surrounding the Y2K probiem. On behalf of the nearly 500 ,
newspaper members of CNPA, please vote AYE on AB 2799 when it comes before you.

Sincerely,

.

Thomas W. Newton
CNPA General Counsel

e Hounorable Kevin Shelley
Honorable Debra Bowen
George Riggs, CNPA Presidcnt, Publisher and CEO, Conira Costa Times
Bill Niese, General Counsel, Times Mirror
Jack Bates, CNPA Exccutive Director
James Ewert, CNPA Legal Counsel
Richard Rios, Senior Consultant to the Assembly Governmental Organization Commitiee

LH: 517 A -205
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Association of California
Insurance Companiss

1121 L Street, Suite 510
Sacramento, CA 95814-3926
Tel. (916) 442-4581

Fax. (916} 444-3872

e-muail: acic®acic-1.0rg

May 3, 2000

The Honorable Kevin Shelley
California State Assembly
California State Capitol, Room 3160
Sacramento, CA 95814

Re:  AB 2799 (Shelley, as amended April 27, 2000) Public records: disclosure
ACIC Position: Opposition withdrawn

Dear Assemblyman Shelley:

The Association of California Insurance Companies withdraws its opposition té AB 2799,
as amended April 27, 2000, which is set to be heard in the Assembly Governmental Organization on

Monday, May 8, 2000.

/ LEGISLATIVE INTENT SERVICE

(800) 666-1917

Jeffrey JWFulle
Vice President & General Counsel
™
cc: Richard Rios, Consultant, Assembly G.O. Committee ':::

The Leading voice of California insurers
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Personal Insurance Federation of California

Califarnia’s Personal Lines Trode Association
REPRESENTING THE LEADING AUTOMORILE AND HOMEOWINERS INSURERS

MEMORANDUM
goasp  Date: May 2, 2000
zg?m lrmsmes '
. entury \ > ’
) i To:- Honorable Herb Wesson, Chairman
fm"mﬁnw Members of the Governmental Organization Committee
Greg jores, Traagurer
Jerey ms::,,,,,, From: Dan C. Dunmoyer, President '
 Formers ~ Phyliis A. Marshall, Vice President of Legistative and Regulatory Affairs 22/~
fim Ny G. Diane Colbomn, Senior Legislative Advocate and Counsel py
[{e}
st Re: AB 2799 (Shelley): Public Records: disclosure =
Dan Cureoyer Assembly Govemmental Organization Committee: May 8, 2000 2
et PIFC Position: Neutral , =~
Vice P-euv'::‘ o:‘ m —— e — s —
&Aepianyafore  The Personal Insurance Federation of California (PIFC), representing insurers
o e oo selling 40% of the personal ines insurance sold In California, ineluding State
Léwed  Famm, Farmers, 21st Century, SAFECOQ, and Progressive insurance Companies
e of a0 g neutral on AB 2798 by Assemblyman Shelley as a resut of the Aprit 27, 2000 -

- SUITE 2030 -

amendments.

If you have any questions regarding our position, please feel free to contact
Phyllis Marshall at (916) 442-56486. .

e

Honorable Kevin Shelley :

Ann Rlehardson, Deputy Legisiative Secretary, Governor's Office
Richard Rios, Assembly Govemmental Organization -

Michee! Peterson, Assembly Republican Caucus

4.A8 2799 a pov2

SACRAMENTO, CA 95814 « PHONE (916) 442 - 6646 = FAX (316) 446 - 9548 ~ €-MA
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California State Association of Counties

May 3, 2000

The Honorable Kevin Shelley
Member of the Assembly

Room 3160, State Capitol Building
Sacramento, CA 95814

RE: AB 2799 (Shellay) - REMOVAL OF OPPOSITION (As amended April 27, 2000)
Set for hearing May 8, Assembly Governmental Organizetion Commitiee

Dear Assembly Member Shelley:

'The California Statc Association of Countics (CSAC) has removed its opposition to

AB 2799, your measure rclating to public records, following amendments on April 27, 2000.

The removal of the “reverse balancing” provision under Government Code section 6255(b)
addresscs the majority of county conocms on this measure. We look forward to working with
you and your staff to continue discussions on other provisions in AB 2799.

Thank you for your continued willingness to work with-us. Please feel free to contact me at
916/327-7500, ext. 513, or Elizabeth Howard at 916-327-7500, ext, 537 at any time.

Sincerely, ‘ ,CR | a%m@

Rubin R. Lopez
Legislative Representative

cc: The Honorable Herb Wesson, Chair, Assembly Governmental Organization Committec
Members and Consulrants, Assembly Govemnmental Organization Committee

LH: 520 A-208

(800) 666-1917
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CALIFORNIA CHAMBER of COMMERCE

N

April 26, 2000

The Honorable Kevin Shellcy
California State Assembly
Statc Capitol, Room 3160
Sacramento, CA 95814

SUBJECT: AR 2799 (SHELLEY) DISCLOSURE OF RECORDS
NEUTRAL WITH AMENDMENTS

A G
Dear Assembl helley:

On behalf of the members of the California Chamber of Commerce 1 would like to thank
you for agreeing to amend AB 2799 (Shelley) to remove the so-callcd “reverse
presumption” language. Your agrcement to strike lines 16 through 23 on page five;
(Section 3, sub-section (b)) enables us to remove our opposition to the bill.

-

We remove our opposition to AB 2799 (Shelley) with the adoption'of the amendments
described above.

[ appreciate your willingness and that of your staff to addrcss our concemns through the
amendments.

Sincercly,

4 ),;..,.7_.2:,%

Dominic DiMare, Legislative Advocate
Telecommunications, Utilities, Worker’s Compensation

DD:kp
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Better Cities—A Bener Lile

May 1, 2000

Assembly Member Kevin Shelley
State Capitol, Room 3160
Sacramento, CA 95814

RE: AB 2799 (Shelley). Public Records: Disclosure.
NOTICE OF NEUTRAL POSITION.

Dear Assembly Member Shelley: %
(o]
<

I would like to inform you that the Leaguc of California Cities has removed its opposition to AB g

2799. The League is satisfied with recent amendments to the bill whith eliminate the provision ®

{hat denials for public rccords disclosure may be overturned if the public interest served by

disclosing the record clearly outweighs the public interest served by not disclosing the record. u
)

Thank you for your considcration of our coucerns and for respanding with appropriate i

amendments. Should you require additional information, please feel free to contact me at 638- ,(f

8279. &
l,-.
Z

Sincerely, w
2
|_.
<
—
@

ﬂfn 2
Amy Br 1
Lcpgislative Representative .

-
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Conference Registration Office Headquarters Southern California Office
Post Office Box 1519 1400 K S1eeet 602 Cast Huntington Dr.. Sute C
Lafayeue, CA 94349 Sacramento, CA 99814 Monrovia, CA "~ °
925.283.2113 QL6.658.8200 6 5@2_1
FAX 925.283.7833 FAX 016.658.8240 FAX B26. 0? 22 A-210

Leaque of (alifornia ities

WWW.Cacilies.org



From CMTA To: Assemblyman Kevin Shelley Date: 4/26/00 Time: 11:51:12 AM Page 202

C A n | & O 8 ‘
MANUFAGTURERS
S TECHNDOLOGY

-----------

April 26, 2000

Assemblyman Herb Wesson, Chair

Asscmbly Governmeatal Organization Committee
Room 2179, State Capitol

Sacramento, CA 95814

Subject: Assembly Bill 2799 (Shelley) ~

Position: Removal of Opposition 2

Hearing: April 24, 2000 Assembly Governmental Organization Committee 8

<]

g

. 0

Dear Assemblyman Shelley, =

California Manufacturers and Technology Association is no longer in opposition of this Lﬁ

bill as it will be amended to remove the “reverse balancing test” as it would apply to 7

records exempt from disclosure under the Public Records Act, - t

: =

Respectfully, §

: pad

(Ra CeErE 5

=

Dorothy Rothrock <

Policy Director, Corporate Counsel g

: w

cc! Members of the Assembly Governmental Organization Commiittee : :

Assemblyman Kevin Shelley :::‘

Consultants, Assembly Governmental Organization Committee 0t
Michael Petersen, Assembly Republican Minority : '{:

84Q NiINTH STACEY SUITE AADLT SACRAMENTD CA 95B14-3743
9V5.441.3420 THTI6.447. 9491 WWW . CAMFC.COM

LH: 523 A-211
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AT Kleventh Strest
Suite Y00
Sacramento
Californig 95814
(P16) 411-6074

Fax (216) 441-T890

WINE INSTITUTE

April 26, 2000

Assemblymember Kevin Shelley
Room 3152, State Capitol

Dear Kevin;
As requested by your staff, this lctter is to advisc you that the Wine [nstitute is

withdrawing its opposition to your AB 2799, This is because the bill’s SEC. 3 relative to
reversing the balancing test will be formally deleted in the next set of amendments.

Respectfilly, <
&

.. i 8
% =)

. o
Mike Falasco =
Legislative Representative

LLi
: Q
cc: Assembly G.O. Committee Chair Herb Wesson >
Assembly G.O. Committee Vice Chair Brett Grantund - w
2
L
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4
i
=
}._
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O
]
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CIVIL JUSTICE

ASSOCIATION OF CALIFORNIA

April 26, 2000

Assemblyman Kevin Shelley
Statc Capitol, Room 3160
Sacramento, CA 95814

RE: AB 2799 (Shelley)
Decar Mr. Shelley:

This letter is to advise that the Civil Justice Association of California has moved from a Oppose
to a Neutral position on your bill, AB 2799.

As you know, our opposition stcmmed from Section 3, subsection (b) of your bill which allowed
for a reverse balancing test to be conducted for documents already listed exempt under the
California Public Records Act. Our concem was that this subscction would have effectively
eliminatcd the safeguards which currently exist for protecting both confidential and proprietary
information.

We are pleascd that during the Assembly Governmental Organization Committec on Monday
you took an author’s amendment to remove Section 3, subsection (b) from your bill. We thank
you for the attention you gave to our and others’ concerns with the reverse balancing test and for
taking an amendment to remove same from your bill.

Barbara M. Wheeler, Esq.
- Vice President-Legislation

bmw

1201 K Street, Suite 1960, Sacramento, California 95814, 916-443-4900, facsimile 916-443-4306, www.cjac.org, fopfl:ci§ 2 5 A-213

(800) 668-1917
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T ounty of oz Angeles
Sheriff s Bepartment Headquarters
4700 Ramora Boudeward
Monterey Pork, Qubiformin 91754-21649

LEROY D. BACA, sHinre

April 20, 2000

Assemblymember Kevin Shelley
California State Assembly

State Capitol, Room 316Q
Sacramento, California 95814

Dear Assemblymember Shelley:
ASSEMBLY BILL 2799 - OPPOSE

The Los Angeles County Sheriffs Department opposes Assembly Bill 2799. The bill vests
discretion in public agencies or the courts to override express provisions of the Public Records Act
which otherwise prohibit disclosure of certain records. Additionally, the bill reguires that public
records which exist in an electronic format be produced in that format rather than having a "hard-
copy” printed.

By vesting discretion in public agencies or the courts, this bill effectively swallows the rule which has
identified specific types of sensitive records which should not be disclosed. Under the provisions
of this bill, even the names of sex crime victims and information contained in on-~-going criminal
investigations become subject to discretionary disclosure.

Additionally, by requiring records which exist in an electronic format to be produced in the same '

electronic format, the agency holding the record is prevented from redacting information contained
in the record which is confidential and not otherwise subject to disclosure.

Based upon the foregoing reasons, the Los Angeles County Sheriff's Department opposes
Assembly Bill 2799.

If | can be of any assistance in this matter, please feel free to contact me or my Legislative
Advocates, Sergeant Wayne Bilowit and Sergeant Gerald Cooper at (323) 526-5228.

Sincerely,

LEROY D. BACA
SHERIFF

A Tradition o/ Service

LH: 526 A-214

(800) 666-1917
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California State Association of Counties

}'ri AY - 4

May 3, 2000

1100 K Smegt
Suite 10}

SW  The Honorable Kevin Shelley
95814 Member of the Assermnbly
e Room 3160, State Capitol Building
1377500 Sacramento, CA 95814

focsimie
VUL pE.  AB 2799 (Shelley) - REMOVAL OF OPPOSITION (As amended April 27, 2000)
Set for hearing May 8. Assembly Governmental QOrganization Committee

Dear Asscmbly Member Shelley:

The California State Association of Countics (CSAC) has removed its opposition to
AB 2799, your measure relating to public records, following amendments on April 27, 2000.

The removal of the “reverse balancing”™ provision under Government Code section 6255(b)
addresses the majority of county concerns on this measure. We look forward to working with
you and your staff to continue discussions on other provisions in AB 2799.

Thank you for your continued willingness to work with us=Please feel free to contact me at
916/327-7500, ext. 513, or Elizabeth Howard at 916-327-7500, ext. 537 at any time.

Sincercly.

o O Fors?

Rubin R. Lopez
Legislative Representative

o4/ LEGISLATIVE INTENT SERVICE

L4

cc: The Honorable Herb Wesson, Chair, Asscmbly Governmental Organization Committce
Members and Consultants, Assembly Governmental Organization Committee

LH: 527 A-215

(800) 666-1917
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Caiiforme’s Personat Lines Trade Assoagiion
KEPRESLT NG TR LR ATING AUTOMOBL T AND HOMECAWNIRS INSURERS

- - - /} o A A .
Personal Insurance Federation of Cahfornﬁk//u,&u__ Y

2

MEMORANDUM
soapp  Date: May 2, 2000
A Muolkch Snarman ‘
. 20 Ce\'j:_“u, :-;,’usmm To: Honorab’e Herb Wesson, Chairman
o et e Members of the Governmental Organization Commiittee

Larm g iones Trodsurer
fre Fgem

From: Dan C. Dunmoyer, President

G Phyllis A. Marshall, Vice President of Legislative and Regulatory Affairs 2=
- Sty G. Diane Colbomn, Senior Legislative Advocate and Counsel

PIFC Position: Neutral

Re: AB 2799 (Shelley): Public Records: disclosure
Assembly Governmental Organization Committee: May 8, 2000

amendments.

The Personal Insurance Federation of California (PIFC), representing insurers
selling 40% of the personal lines insurance sold in California, including State
Farm, Farmers, 21st Century, SAFECO, and Progressive Insurance Companies
is neutral on AB 2739 by Assemblyman Shellay as.a result of the April 27, 2000

If you have any questions regarding our position, please feel free to contact

Phyllis Marshall at (916) 442-6646.

cc:
Honorable Kevin Shelley

Ann Righardson, Deputy Legislative Secretary, Governor's Office

Richard Rios, Assembly Governmental Organization
Michael Peterson, Assembly Republican Caucus

. 5HG MINTH STREET + SUITE 2030 - SACRAMENTO, C2 958:4 - PRIONE (216) 442 « 456 -
rd
Ve

4 AB 2789 a gov2

FAY iy aie - ST ERYRDR 4 916

(800) 666-1917
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GARY PENAQD, SHERIFF e
s
May 3, 2000

The Honorable Kevin Shelley
Assembly Member

Capitol Building #3160
Sacramento, CA 95814

Position: OPPOSE AS AMENDED April 27, 2000 AB2799 Public Records: Disclosure
Dear Assembly Member Shelley:

Local law enforcement agencies receive public records requests on a daily basis from news
gathering companics, special interests groups and business entities seeking large amounts of data
from our files which will further their interests. Ordinary citizens rarely request information and
when they do it is usually related to an event in which they were involved in or in their
neighborhood. Special interest requests causc local law cnforcement cmployecs to spend
countless hours rescarching clectronic data bases to identify exempt files, and segregating those
files which would invade the personal privacy of citizens.

The inflexible mandatc to provide data in an electronic format fails to address the redaction
problems created by providing the data in an electronic format. Thery currently does not cxist a
program, which would have the capability of cxtracting exempt records from releasable ones.
Law enforcement records can and do at times contain sensitive business and personal data
acquired during a criminal investigation. This data, if released, could have an adverse cffect on
the person or business who reported a crime. Businesses and citizens who do not whish to have
theit personal information made public (victims of sex crimes, child abuse, domesti¢ violence
etc.) by virtue of electronic data would be left with only one choice; to not report a crime,

This bill also fails to address the actual cost to the public of redacting an electronic database. In
order to redact the database, each record must be reviewed individually. All of the costs for
personnel to review the database are not currently reimbursable, only the cost of the copy of the
file.

/ LEGISLATIVE INTENT SERVICE

For thesc recasons we must continue to oppose this measure.

Sincerely,

Paul R. Curry, Licutcnant
Legislative Liaison
909.387.0632

ce: Assembly Governmental Organization Committee

SAN BERNARDINO COUNTY SHERIFF'S DEPARTMENT .
655 East Third Streat * San Bernardino, California 92415-0061 Post Office Box 569 = San Bernardino, Jmﬂnias 29 A-217

{800) 666-1917
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Officers 1898-2000
MARSHA YOUNG WHARFF
President
Merngdocing County
Mailing Address:
501 Low Gap Rd., Room 1020
Ukiah, CA 85482
(707) 4634376
(707) 463-4257 (fax)
e-mail meclkrec@pacific.oet

BRADLEY J. CLARK
Vice-President
Alameda County
ANN REED
Treasurer
Shasta County
CONNY McCORMACK
Secretary
o3 Angeles County

BOARD OF DIRECTORS

APPOINTED:
DIXIE FOOTE

E| Dorado County
GARY GRANVILLE

Orange County
MIKEL HAAS

San Diego County
ROZ LEVER

Orange County
JOMN MeKIBBEN

Los Angales County
THERESA NAGEL

Lassen County
RON OVERHOLT

Alameds County
DOLORES PROVENCIO
Impedal County
JULIE RODEWALD
San Luis Obiapa County
MISCHELLE TOWNSEND
Riverside County

ELECTED:
SUE STYAFFORD
Northem Area
Celusa County
MICHELE MacINTYRE
Moather Lode Area
£l Dorade Counly
EEVE LEWIS
Bay Area
Sonoma Caunty
REBECCA MARTINEZ
Central Area
Madera County -
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Southern Area
San Bemardino County
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BOARD OF DIRECTORS

KENNETH A. PETTIT
Santa Barbara County

LONNA B. SMITH -
Sutter County

LEGISLATIVE COMMITTEES

CLERK OF THE BOARD:
JOANNE $TURGES
Los Angales County
CINDY TURNER
Sacramento County

COUNTY CLERK:
KATHLEEN MORAN
Colusa County

COURTS:
LARRY JACKSON
Los Angeles County

ELECTIONS:

TONY BERNHARD
Yoio County

ERNEST 8. HAWKINS
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CALIFORNIA ASSOCIATION OF
CLERKS AND ELECTION OFFICIALS
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May 3, 2000

The Honorable Kevin Shelley
State Capitol, Room 3160
Sacramento, CA 95814

Dear Assembly Member Shelley:

Assembly Bill 2799 (Shelley) Public Records: Disclosure
As Amended 4/27/00
OPPOSE, UNLESS AMENDED

The members of the California Association of Clerks and Election Officials
thank you for amending AB 2799 on April 27, 2000. That amendment
addressed many of the objections we had to the bill. However, we regret
that we must continue our opposition to AB 2799 until some additional
problems are resolved. Please be assured that we are willing to wark with
your staff toward that end. - -

Section 2 of the bill would add Section 6253.2 to the Government Code
and would require a public agency to provide a copy of a record that is in
an electronic format when requested by any person. The bill further would
require an agency to make the information available in any electronic

_format in .which .the agency holds the.information, as requested, if the

requested format Is one that has been used by the agency to create
copies for its own use. , 7

Section 6253.2 of the bill further provides that direct costs of duplication of
an electronic record shall include the costs associated with duplicating
electronic records. However, it is unclear whether this would include the
necessary costs associated with any minor programming that may be
required to comply with a request made pursuant to this section of the bill
and with costs associated with redaction of any information that is
exempted, or prohibited, from disclosure by other sections of law.
Additionally, the current language of the bill appears not to address public
agency costs or difficulties involved in providing information that, although

Officium Populi - Office of the People

(800) 666-1917

. LEGISLATIVE INTENT SERVICE

LH: 530 A-218



The Honorable Kevin Sheliey
May 3, 2000
Page 2

regularly provided by the agency, is provided at a specific time interval due to the size
or complexity of the database from which the information is extracted, or other workload
factors that would make it extremely burdensome to provide the record “on demand.”

Again, we appreciate your recent amendments to AB 2799. We hope to be able to work
with you and your staff to try to resolve our concerns regarding the bill. However, we
must continue to oppose AB 2799, uniess amended to provide for cost recovery or cost
avoidance measures that address the issues raised in this letter.

If you need any additional information concerning our position on AB 2799, please call
John McKibben at (213) 974-1405 or our legislative advocate, Bill Siverling, at
(916) 444-7592.

Very truly yours,

ORIGINAL SIGHED
Violet VVarona-Lukens, Co-Chair

Clerks of the Board of Supervisors
Legislative Committee

c Each Member and Consultant,
Assembly Committee on Governmental Organization
Thomas W. Newton, California Newspaper Publishers Association
William H. Siverling, Legislative Advocate

JolLegislation\Legislation Z000\AB 2799 ago2 doc

LH: 531 A-219

(800) 666-1917
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LOS ANGELES COUNTY DISTRICT ATTORNEY’S OFFICE
SACRAMENTO LEGISLATIVE OFFICE

GIL GARCETTI » District Attorncy JAMES R. PROVENZA « Special Assistant

ROBERT P. HEFLIN « Chief Deputy District Attorney

May 8, 2000 L
X
g\@*

The Honorable Kevin Shelley
California State Assembly
State Capitol, Room 3160
Sacramento, California 95814

ASSEMBLY BILL 2799 (SHELLEY)

Dear Assembly Member Shelley:

As a result of the amendments of April 27, 2000, we are pleased to withdraw our opposition to
Assembly Bill 2799.

Thank you for your consideration of our concerns. -

Very truly yours,

GIL GARCETTI
District Atto

JAME% R. PROVENZA
Special Assistant District Attorney

JRP:jk

-

1100 K Street, Suite 404
Sacramenta CA QG/14

.
-;',:':’ LEGISLATIVE INTENT SERVICE (800) 668-1917
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CLERK OF THE BOARD:
JOANNE STURGES
103 Angeles County
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Sacramento County
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Yaio County

ERNEST R. HAWKINS
Saccamento County

CALIFORNIA ASSOCIATION OF
CLERKS AND ELECTION OFFICIALS

May 11, 2000

The Honorable Carole Migden, Chair
Assembly Appropriations Committee
State Capitol, Room 2114
Sacramento, CA 95814

Re: Assembly Bill 2799 (Shelley) As Amended 4/27/00 Public
Records: Disclosure...OPPOSE UNLESS AMENDED

Dear Assembly Member Migden:

The members of the California Association of Clerks and Election Officials
oppose AB 2799, unless amended, and respectfully request your “no” vote
on the bill when it is heard in your Committee on May 17, 2000, unless the
bill is amended to mitigate mandated costs for local public agencies.

Section 2 of the bill would add Section 6253.2 to the Government Code
and would require a public agency to provide a copy of a record that is in
an electronic format when requested by any person. The bill further would
raquire an agency to make the information available in any electronic
format in which the agency holds the information, as requested, if the
requested format is one that has been used by the agency to create
copies for its own use. :

':, LEGISLATIVE INTENT SERVICE

(800) 666-1917

Section 6253.2 further provides that the direct costs of duplication of an NN
electronic record for which a public agency may charge the requestor shall s:::
"

include the direct costs associated with duplicating electronic records.
However, we understand that it is the intent of the sponsor that such costs
not include costs associated with any minor programming that may be
required to comply with a request made pursuant to this section of the bill
and costs associated with redaction of any information that is exempted,
or prohibited, from disclosure by other sections of law.

Officium Popull - Office of the Paople ’ LH . 5 3 3 A-221



The Honorable Carole Migden
May 11, 2000
Page 2

Additionally, the current language of the bill does not address public agency costs or
difficulties involved in providing information that, aithough regularly provided by the
agency, is provided at a specific time interval due to the size or complexity of the
database from which the information is extracted, or other workload factors that would
make it extremely burdensome to provide the record “on demand.”

Again, we respectfully request your “no” vote on AB 2799, unless the bill is amended to
provide for cost recovery or cost avoidance measures that address the issues raised in
this letter.

If you need any additional information concerning our position on AB 2799, please call
John McKibben at (213) 974-1405 or our legisiative advocate, Bill Siverling, at
(916) 444-7592.

Sincerely,

/ ' . / . '
iR K et~ SR Rt
AR g s R ——

Violet Varona-Lukens, Co-Chair
Clerks of the Board of Supervisors - .
Legislative Committee

cc.  Assembly Member Kevin Shelley
Each Member and Consultant,
Assembly Committee on Appropriations

,I LEGISLATIVE INTENT SERVICE
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Michac] G. Allford CITY OF BAKERSFIELD
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J:mit:'.e_Scanlm OFFICE OF THE CITY ATTORNEY
Viginia Gennaso 1301 TRUXTUN AVENLT

Amirew C, Thomson BAKERSTFIELD, CA 93301
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ADMINISTRATIVE. ASSISTANT TELEPHONE: 661-326-3T21
f.or A, Aquilar FACSIMILE: 661-#52-2020

May 15, 2000

Via Facsimile & U.5, Mail

{916} 319-2112

The Honorable Kevin Shelley
CALIFORNIA STATE ASSEMBLY
P.O. Box 942849

Sacramento, California 94249-0001

Re: AB 2796 - Public Records

Dear Assembly Member Shelley:

—

The City of Bakersfield respectfully submits its opposition to AB 2799.

We believe that AB 2799 imposes additional, and unnecessary, burdens upon local
entities concerning the release of public information. In addition, the bill would require local
entities, to release information that had been submitted to the local entity in an electronic
format back in the same form to other members of the public, Several architects and
engineers file electronic maps with the City of Bakersfield and the electronic information
contains imbedded and proprietary information which they do not want released to the
public. Atthe present time, we have assured the architects and engineers that we will not
release the electronic maps to the public; thus, they are stili willing to file the maps
electronically. The electronic filing of maps makes the review procedure much more
efficient and much faster.

if we were required to release to the public the electronic filings from these
architects and engineers, we would also be releasing proprietary information to potential
competitors. The competitor would simply appear and request the maps in the electronic
format. Presently, the City of Bakersfield would refuse to release the electronic format and
agree to supply the maps in the regular printed form; however, under this legislation the
City of Bakersfield would have to release the maps in the electronic format in which they
were received. Architects and engineers would object to giving the City of Bakersfield

(800) 666-1917

LH: 535 A-223



The Honorable Kevin Shelley
CALIFORNIA STATE ASSEMBLY
May 15, 2000

Page 2

anything in an electronic format which might be given out to competitors. | believe they
would be well justified in this position thereby hampering our ability to efficiently review
maps in an electronic format.

The City of Bakersfield can recognize no compelling interest to the public receiving
data in an electronic format. The main purpose of the Public Records Act is to release
information held by the government to the public. The City of Bakersfield is more than
willing to release information to the public; however, we do not believe a public entity
should have the required burden of releasing information in electronic formats. This is
especially true when the information has been received from sources outside the local

entity.
For these reasons we oppose AB 2799.
Very truly yours,

W\j@;ﬁ"»ﬁ

ALAN D. DANIEL
Deputy City Attorney

ADD:dir
cc.  Bart J. Thiltgen, City Attorney

Trudy Slater, Administrative Analyst
League of California Cities

(800) 668-1917

,/ LEGISLATIVE INTENT SERVICE
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Asgembly
Qalifornia Vegislature

KEVIN SHELLEY
ﬂaiurifg @‘.Tmher

May 8, 2000

The I—_Ionorable Herb Wesson, Chair

Assembly Governmental Organization Committee
State Capitol — Room 2179

Sacramento, CA 95814

Dear Assemblymember Wesson:

I may not be available to present AB 2799 at today’s hearing. IfI am

unavailable, I hereby authorize Assemblymember Ted Lempert to present

the bill in my absence.
Thank you for your attention. .
Sincerely,

Kevin Shelley
Majority Leader

-

SACRAMENTO QFFICE » STATE CAPITOL » 1%0 BOX Y2844, SACRAMENTD, CA G4249-0012 ¢ PHONL- (316 319-2012 « FAX {9103 319-2112
DISTRICT OFFICE '» 455 GOLDEN GATE AVENUE, SUITE 1600, SAN FRANCISCO, CA {02 « PHONE: (315 557 2312 ¢ FAX: (2139 3571178

E-MAIL: Kevin Shedleyizasm.ca.gov

ey o
'\:\'&f-‘}" ‘ a

LH: 537 A -225

*
¢4/ |EGISLATIVE INTENT SERVICE

(800) 666-191

»u
»
O



.72

04/26/00 12:55 PM
RN0O0OO9197 PAGE 1
Substantive

AMENDMENTS TO ASSEMBLY BILL NO. 2799
Amendment 1
On page 5, line 8, strike out "(a)"

Amendment 2
On page 5, strike out lines 16 to 23, inclusive
— 0 A
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Franchise Tax Board NO ANALYSIS REQUIRED

Author: Shelley Analyst: Darrine Distefano Bl Number: AB 2799
) See Prior . . .
Related Bills; Analysis Telephona": 845-6458 Amended Date: Q4-27-2000

Attomey: patrick Kusiak Sponsor

'
[}

SUBJECT Public Record Disclosure/Make Available in Electronic Format if Available
& When Regquested '

ANALYSIS NOT REQUIRED of this bill - Not within scope of responsibility of this department.
TECHNICAL BILL — No program or fiscal changes to existing program.

BILL AS AMENDED NO LONGER WITHIN SCOPE of respousibility of program of the department. :
TECHNICAL AMENDMENT - No change in previoasly submitied analysis required Amvedpn&iﬁonofpﬂt;r

1

]

analysis is .

X MINOR AMENDMENT - No change in previously submitted analysis required. Approved position of prior analysis
is Pending. ‘ )
MINOR AMENDMENT - No change in approved position of . See comments befow.

OTHER - See comments befow.

—_——

COMMENTS :

This bill would require any state or local agency that has public information in
an electronic format to make that information available to the public in an
electronic format in which the state agency holds the information. The requester
would pay the direct costs of duplicating the public record in an electronic

format.

This bill would further require a public recoxd to be disclosed if, on the facts
of the particular case, the public interest is served by disclosing the record.

The April 27, 2000, amendments deleted a provision that would have required a
public record to be disclosed if, on the facts of the particular case, the public
interest served by disclosing ,the record ¢learly outweighs the public interest

served by not disclosing the.record.

The reminder of the department’s analysis of the bill as introduced
February 28, 2000, still applies.

6-1917
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Assembly Republican Bill Analysis

AB 2799 (Sheliey)

Governmental Organization Commiittee

AB 2799 (SHELLEY)
PuUBLIC RECORDS: DISCLOSURE.

Version: 5/23/00 Last Amended

Vote: Majority

Support
agencies.

Should state and local agencies be required to
facilitate public access to records?

1. Mandates that publi¢ agencies make records in
any electronic format in which they store the
records.

Requijres public agenuies Lo justify withholding
a requested record in writing by demonstrating
that the public interest protected by non-
disclosure ¢learly outweighs the interest in
disclosure,

Prohibits agency delay in disclosing records.
Requires agencies denying a written request for
records, in whole or in part, to respond io the
reqguest in writing,.

L

adbe

Support
California Newspaper Publishers Association
(Sponsor), California First Amendment Coalition.

California Municipal Utilities Association,
Cualifornia State Sheriffs' Association, California
Association of Clerks and Election Officials, Los
Angeles County Board of Supervisors, San
Bernardino County Sheriffl

Assembly Republican Governmental Organization
Votes (12.2) 5/8/00

Ayes: Granlund, Bartin, Briggs, Maldonado, Su’ick]gnd

Noes: Brewer
Abs. FNV: Margett

Asscembly Republican Appropriations Votes (17-2)
5/17/Q0

Ayes: Campbell, Ashburm, Maldonudo, Zeticl

MNaes: Ackerman, Brewer

Abs. / NV: Runner

Assembly Republican
Aves; None
Noes: None
Abs. FNV;: None

Assembly Republican
Ayes: None
Noes. None
Abs./NV: None

Votes (0-0) 1/1/00

Votes (0-0) 1/1/00

¥

Vice-Chair: Brett Granlund
Tax or Fee Increase: No
Encourages public access to computerized records of state and local

Arvaments Tin support of the 13301

Permitting the broadcst access to public records is
consistent with the principles of our form of
government and current state law. We should do
what we can to assure such access. It is how the
citizens know what the government is doing.

Arcupients o Opposition (o rhe Bill

This bill would increase the costs of state and Jocal
agencies by making more records available. This is
just another state mandate on local govermnments.

As approved by the Assembly Appropriations
Committee (5/17/00): -

MINOR LOCAL AND STATE COSTS —
Unknown, probably minor costs to state and local
public agencies for release of records, potentially
state-reimbursable.

Fiscal Comment
The costs are associated with public entities thar are
required to release public records in any clectronic
form in which it currently exists. Public eutities
may keep large arnounts of informaution in a
database, some of which may not be for public
consumption. Publi¢ entities may thew have to
purge the database and eliminate nondiscloseable
records, which could be a castly endeavor,

Coonmciits

1. Under current law, the California Public
Records Act requires that public records be
made available for inspection and copying by
the public, unless some specific and explicit
exeeption would deny access, Copies are to be
made availablc at a nominal charge. Computer
records may be accessed through the systemn
that the agency permits.

2. This bill would require agencies, both state and
local, to make records available in any format
that the agency uscs itself or uses to make
records available to any other ageney. It would
also require state and local agencies to
determine that any new ¢lsctronic data system

LH: 540 A .28

(800) 666-1917
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Assembly Republican Biil Analysis AB 2799 (Shelley)
or software would not impede or mpair public 4. The San Bernardino County Sheriffis
access before acquiring or developing it. concerned that requiring law enforcement

3. Making records more sccessible and requiring agencies to provide records elscrronically
agencies to ke into account the affect on prevents themn from redacting (removing) the
accessibility will promote public knowledge sensitive parts of records that other laws may
about governmental action. Thal isa obligate them not to release. He cites vietims of
supportable goal. Because citizens have te sex erimes, child abuse and domestic violence
know what govermnment is doing and as examples.
government now 4oes 50 muvh, steps need o be 5. The other opponents claim that the costs of
taken to make information accessible in easily redacting exceed the amounts that legally they
nsed ways. . may charge for copics.

Policy Consultant: Mike Petersen 5/24/00
Fiscal Consultant: Paul J. Deiro 5/22/00
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Assembly Republican Bill Analysis

AB 2799 (Shelley)

Governmental Organization Committee

ARB 2799 (SHELLEY)
1sLIC RECORDS: DiSCLOSURE.

version: 4/27/00 Last Amended

Vote: Majority

Suppert
agencies.

Vice-Chair: Brett Granlund
Tax or Fee Increase: No
Encourages public access 1o computerized records of stute and local

TH1S$ BILL HAS BEEN AMENDED TQ REMOVE THE PROVISIONS WHICH WOULD HAVE
ENCOURAGED DISCLOSURE OF PRIVATE AND CONFIDENTIAL INFORMATION IN THE
POSSESSION OF $TATE AND LOCAL AGENCIES.

Policy Question

Should state and focal ugencies be required
tacilitate public access to records?

Summary

1. Mandates that public agencies make records in
any elecuonic lormat in which they store the
records,

Requires public agencies Lo just fy withholding
a requested record in writing by demonstrating
that the public interest protecred bv non-
disetosure clearly ourweighs the interest in
disclosure.

3. Prohibits agency delay in disclosing records.

Swpport

lifornia Newspaper Publishers Association
Laponsor).

k9

The business trade groups which had formerly
opposcd this bill bave removed their opposition due
1o the amendments which maintain the status quo
regarding disclosure and excmptions from
disclosurc.

———

Assembly Republican Governmental Organization
Votes (6-3) 4/24/00 FAIL PASSAGE

Ayes: None :

Noes: Grantund, Brewer, Margett

Abs. /NV: Batlin, Briggs, Maldonado

Assembly Republican Votes (0-0) 1/1/00
Ayes: None
MNoes: None

Abs. /NV: None

Assembly Republican
Avea: Nonu
Noes: None
Abs. /NV: None

Asscmbly Republican
Aycs: None
MNoes: None
Abs. /INV: Nonec

Votes (0-0) 1/1/00

Vates (0-0) 1/1/Q0

Bill

Permitting the broadest access 1o publie records is
consistent with the principles of our form of
government and current state law. We should do
what we can to assure such access, It is how the
citizens know what the govermment is doing.

Argmments In Support of the

to the Bill

Arcwments in Opposition

This bill would increase the costs of state and local
agencies by making more records avai lable. This is
just another state mandate on local governgents.

Fiscal CiTeet

Unknown.

[Comments |

1. Under current law, the California Public
Records Act requires that public records be
made availaple for inspection and copying by
the public, unless some speeific and explicit
exception would deny access. Copies are 1o be
made available at a pominal charge. Computer
records may be accessed through the systenm that
the agency permits,

2. This bill would require agencies, both state and
local, to make records available in any formar

that the agency uses itself or uses to muke
records available to any other agency. It would
. also require state and local agencies 1o
determine that any new electronic data system
or software would not impede or impair public
aceess before acquiring or developing it.

3. Maeking records more accessible and requiring
agencies to take into account the affect on
accessibility will promote public knowledge
about govenmmental action. Thatis a
supportable goal. Because citizens have to
knew what governument is doing and
government now does 0 much, steps need Lo be
taken to make information acecssible in easily
used ways.

Policy Consultant: Mike Petersen 5/4/00

Fiscal Consultant:

LH: 542 A:230
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AB 2799 (Shellcy): Public Records

Origin: California Newspaper Publishers Association

Problem: In California, all government
(CPRA). The CPRA governs the public’s ri
including cities and counties, school districts

agencies are subject to the California Public Records Act

ght to access information from state and local agencies,
. municipal corporations, and any other boards or

commissions that are part of a covered political entity (Gov. Code Section 6252).

Records held electronically have become the

focus of great debate. Under current law, when a person

makes a request for data contained in computer format, the agency has the discretion to determine in
which form the information should be provided. An agency can effectively frustrate a pablic record’s
request by providing the requested records in a form different from the public’s request.

It is very important that an agency disclose p

ublic information in a timely fashion. If there is a legitimate

dispute over whether or not a record is covered by an exemption, the agency is entitled to take up to 10
working days to either provide the information or provide the written grounds for its denial. The 10-day
period in not intended to delay access to records; however, many state agencies believe the 10-day grace

period can be used for any record. By delayi
the record.

The disclosure of various records is left solel

for the public interest balancing test, a “catchall” provision that allows the government to withhold
access (o any record if the public interest warrants it. This provision is a one-way street — if it is used by
an agency, it is used only for the purpose of denying access t0.a record. For those records that are not
specifically exempt for the CPRA, the public should have the same right as the government {0 use the
palancing test to access the record when the public interest demands it.

Solution: AB 2799 would improve the open government process by:

«Stating that no public agency shall obstruct

eRequiring a public agency to make copies of public information available electronically (on a
diskette, usually in Word or WordPerfect format, etc.).

" sAllowing citizens wishing to view information to prove that the public interest served by

releasing the record clearly outweighs the pu
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or delay the inspection or copying of public records. 7
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blic interest served by not disclosing the information. %
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Support: California Newspaper Publishers Association, California First Amendment Coalition

Opposition:  Attorney General, League of California Cities, CSAC, California Municipal Utilities
Association, Personal Insurance Federation of California, California Association of Sanitation Agencies,
Agsociation of California Insurance Companies, California Chamber of Commerce, Civil Justice
Association of California, American Insurance Association, CNPA, Wine Institute, Los Angeles County
D.A., California Manufacturers & Technology Association, CAHF, California State Sherifts Assoc.

Status: Assembly Government Organizational Committee

Hearing: April 24, 2000
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April 5. 2000

Assemblyman Kevin Shelley
 Room 3160

State Capitol

{0th & L Streets

Sacramento, CA 9814

RE: AB 2799 -- SUPPORT

Dear Assemblyman Shelley:

The California First Amendment Coalition strongly supports AB 2799 because it would create an
overdue balance in how the discretion to withhold significant information from the public operates in

Califorma law.

. Presently a public agency may, under the California Public Records Act. deny citizens' access to a
document which has not been made exempt from disclosure by any of the hundreds of express
confidentiality provisions of state or federal stamute. Government Code Section 6253, the notorious
“catchall” exemption, allows withholding of a record if the agency demonstrates that on the basis of the
particular facts and circumstances, the public interest in not making the information public outwei ghs
the public interest in disclosure.

This provision acts too often as a "secrecy wild card” permitting ad hoc decisions to withhold a record
that the Legislature has never seen fit to consider sensitive ot confidential.

'I LEGISLATIVE INTENT SERVICE

AB 2799 would give the publ ic a reciprocal chance to argue the effects of unforeseen circumstances by
providing that a court could conclude that, based on such circumstances, the public interest in disclosure
outweighed any public interest in secrecy.
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This provision would not operate on records where disclosure is flatly prohibited. It would govern only
those records where the public agency has the discretion to release or not -- and has opted against

release,

It is indisputable that most public agencies, virtually without exception, always exercise such discretion
in favor of concealment. 50" permissive” exemptions are, in practice, reated as secrecy mandates.

. 5701 Cottage Way, Suite 12
Sacramento, CA 95825-1226

(916) 974-8888

FAX: (916) 974-8880
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Your bill would allow the agency, of course. to defend its option favoring secrecy. But it would also
allow a judge. based on the totality of the circumstances, Lo rule that there is an extraordinary public

' interest in making the information available to the community.

If agencies can, as they clearly can under the law as it stands, improvise a calculus of the public interest
to withhold normally public records. fairness and good government dictates that a court should have the
same power, at least where the agency could have said "Yes" in the first place, but chose for its own
reasons not to do so.

~ Sincerely.

Terry Francke
General Counscl

cc:  Richard Rios. Consultant
Assembly Committee on Governmental Organization

1020 N St., Room 159

(800) 666-1917
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SINDA

930 G Street, Sacramento, CA 958141811
Tel: (916) 288-6000 « Fax: (816) 288-6002

March 24, 2000

Honorable Kevin Shelley
California State Assembly
State Capitol Room 3160
Sacramento, California 95814

RE: SPONSOR AB 2799

Dear Assemblyman ey:

I am writing on behalf of the California Newspaper Publishers Association to acknowledge the
association’s sponsorship of your Assembly Bill 2799, which would make several important
changes to the California Public Records Act. Specifically, AB 2799 would:

+ Electronic access — The bill would require state and local agencies to provide copies of
accessible computerized public records in an electronic format, Current law provides
virtually no direction on this issue either for the public or agencies governed by the Act.
The law merely provides that “Computer data shall be provided in a form determined by
the agency “(Govt. Code Sec. 6253 (b)).” AB 2799 would provide reasonable rules for

public access to electronically held records, inctuding a provision that these records shall
be made available in any form in which the agency holds the information.

e “Delay” ~ AB 2799 would reinsert the word “delay” into Sec. 6253 (d), removed
unwisely in 1996 legislation, to provide that, notwithstanding the timelines described in

the Act, an agency shall not delay access to the inspection or copying of public records.

e Reverse Balancing Test — Govt. Code Section 6255 provides for the public interest
balancing test, a weatchall” provision that allows the government to withhold access to
any record, even if it is not specifically exempt by law, if the public interest warrants it.
The provision is a one-way street — if it is used by an agency, it is used only for the
purpose of denying access to a records request (E.g., “we admit there is no statutory
exemption allowing the agency to withhold the record, but we believe under the facts of
this request, the public interest in disclosure is clearly outweighed by the public interest
in nondisclosure. Access denied.”) AB 2799 would level the playing field by giving the
same balancing test to the public for records that may be exempt pursuant to statute, The
bill would give discretion to an ageucy ot the Superior Court to provide any record
exempt by provisions of the law if, . . . on the facts of the particular case, the public
interest served by disclosing the record clearly outweighs the public interest in not
disclosing the record.” AB 2799 would merely give the public the same tool as the
government o provide -- rather than deny - access, when the public interest demands it.

California Newspaper Publishers Association
CNPA Services, Inc. MAR 2 4 2000

(800) 666-1917

]
’.:'/ LEGISLATIVE INTENT SERVICE

.‘
anp

LH: 549 A-237



Hounorable Kevin Shelley
California State Assembly
RE: SPONSOR AB 2799
March 24, 2000

Page 2

This provision dovetails with existing Sec. 6233 (¢), which allows agencies to adopt
requirements that allow for “faster, more efficient, or greater access to records” than
prescribed by the minimum standards set forth in the Act.

AB 2799 will ensure quicker, more usefill access to public records that should be disclosed in the
public interest. On behalf of the nearly 500 newspaper member of CNPA, Thank you for
introducing AB 2799. We look forward to working with you to €nsure the governor’s signature
approval of this important legislation.

Sincerely,
-‘_,....-—:""

V
Thomas W. Newton
CNPA General Counsel

cct George Riggs, CNPA President, Publisher and CEQ, Contra Costa Times
Bill Niese, General Counsel, Timnes Migror ‘
Jack Bates, CNPA Executive Director

James Ewert, CNPA Legal Counsel
Richard Rios, Senior Consultant to the Assembly Governmental Organization Committee

G:\TOM\WF\GACZOOO\L:ucrs\AB 7799 author letter.doc

(800) 666-1917
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Date of Hearing: April 24, 2000

ASSEMBLY COMMITTEE ON GOVERNMENTAL ORGANIZATION
Herb Wesson, Chair
AB 2799 (Shelley) — As introduced: February 28, 2000

SUBIECT: Public records

SUMMARY: Provides for the release of public records in an electronic format and authorizes
the release of records that are exempt from the Public Records Act (the PRA) in specified
circumstances. Specifically, this bill:

1)  Deletes the requiremnent that public records kept on computer be disclosed in a form
determined by the public agency. Requires a public agency that keeps public records in an
electronic format to make that information available in that electronic format when
requested by any person and according to the following guidelines:

a)  The agency must make the information available in any electronic format in which it
holds the information.

b)  Each agency must provide a copy of an electromic record in the format requested if the
requested format is one that has been used by the agency to create copies for its own
usc or for provision to other agencics.

c) An agency may not be required to reconstruct a report in an electronic format if the
agency no longer has the records available in an electronic format.

wai
-

2)  Authorizes an agency, or the superiot court in an action brought under the PRA, to disclose
or order to be disclosed any record exempted from the PRA if, on the facts of the particular
case, the public interest served in disclosing the record clearly outweighs the public interest
served by not disclosing the record.

3)  Requires an agency that withholds a public record to justify its withholding in writing.

4)  Specifies that the requirements of the bill shall not be construed to permit an agency
make information available only in an electronic format nor shall they be construed to
permit access to records held by the Department of Motor Vehicles that are otherwise
restricted under the PRA.

o

5)  Specifies that, in addition to existing provisions prohibiting a public agency from
obstructing the inspection or copying of public records, no agency may delay the inspection
or copying of public records.

EXISTING LAW

1) Defines "public record” to include any writing containing information relating to the conduct
of the public's business prepared, owned, used, or retained by any state or local agency
regardless of physical form or characteristics.

LH: 551 A-239
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AB 2799
Page 2

2) Requires public records to be open to inspection at all times during the office hours of a statc
" or local agency and affords every person the right to inspect any public record, except as
specifically provided.

3) Requires a public agency 10 justify withholding a public record by demonstrating that the
record in question is exempt under express provisions of the PRA or that on the facts of 2

particular case the public interest served by not making the record public clearly outweighs
the public interest served by disclosing the record.

4) Regquires a court, when it finds that a public official's decision not to disclose public record
is unjustified, to order the public official to make the record public.

FISCAL EFFECT: Unknown.

COMMENTS:

| Need for the bill. The PRA permits a state or Jocal agency to provide computer records 1n
any format determined by the agency. This bill would require an agency (o provide computer
records in any format that it currently uses. According to the sponsor, the California Newspaper
Publishers Association, this bill is intended to ensure quicker, more useful access to public
records. The sponsor also notes that the bill seeks to provide reasonable guidelines for public
access to electronically held records. The sponsor claims that this bill will balance the ability of
private citizens (0 aCCESS public records with the discretion of public agencies to deny such

records requests.

2. Reverse balancing test. The PRA generaily establishes broad guidelines about the types of
documents that may not be subject to public disclosuré and affords state agencies diseretion 1o

apply a balancing test when determining whether or not to release a record. In applying the test,

the agency must determine that the "public interest served by niot making the record public
clearly outweighs the public interest served by disclosing the record.” This bill attempts to apply
a reverse balancing test by giving courts and state agencies the authority to disclose any public
record if the agency or superior court determines that, depending on the facts of a particular case.
the public interest served by disclosing the record clearly outweighs the public intcrest served by
not disclosing the record. The reverse balancing test disclosure would apply even when a court

finds that the record is exempted from disclosure under the PRA.

3. Opposition. Opponents argue that the bill subje
balgpeingtest. Opponents laim that the test undermines key pro A

protect proprietary information such a the issuance of securities or of financial
institutions, including banks, savings an associations, industrial loan companies, credi
unions, and insurance companie{;@ also contend that the bill would permit
other agency, despite an exemptl . the PRA, to order disclosure of 2 record it found to pass
the reverse balancing test. Opponents are concerned that this provision Would Permit MeTelease

ofs S information such as preliminary drafts or notes, geological and utihity
systems data, or complaint or investigation of records of local law enforcement agencies.

LH: 552 A-240
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AB 2799
Page 3

4. Policy consideration. The committee may wish to consider whether the courts should have
the discretion, even when they find that a record is generally exempt from disclosure under the

PRA, to require disclosure of that record if it meets the reverse balancing test. The committee

may also wish 10 consider whether the reverse balancing test gives courts and agencies too ruch

discretionary authority to release records that are specifically prohibited from release under the
PRA or any other provision of law.

REGISTERED SUPPORT/ QPPQSITION:

Support

California Newspaper Publishers Association
First Amendment Coalition

Opposition

Association of California Insurance Companies
California Association of Sanitation Agencies
California Chamber of Commerce

California Manufacturers & Technology Association
California Municipal Utilities Association
California State Association of Counties

California State Sheriffs Association

Civil Justice Association of California

Office of the State Attomney General “
Personal Insurance Federation of California

San Bernardino County Sheriff's Department

Wine Institute

Analysis Prepared bv: Richard Rios/ G. O. /(916) 319-2331
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AB 2279 — Public Records Act
Assembly Governmental Organization
Monday April 24, 2000
9:00 a.m. — Roem 4202

Mr. Chair and Members:

o Today, I present to you AB 2279, a bill which significantly

improves the California Public Records Act.

«The California Public Records Act is a vital tool that allows

Californians to keep track of what their public agencies are doing.

o Although it sounds simple, it isn’t and many public agencies still

deny or complicate requests for public infonna{ion.
«This bill will help rectify this problem three different ways.

" oFirst, the bill minimizes the flow of papér needed to
accommodate certain requests by requiring public agencies t0
provide computerized data in any electronic form in which that

data is already kept.

(800) 6668-1917
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. eSecond, my bill ensures that no agency dgliberately delays the
access of requested information, unless they provide sufficient

justification.

oFinally, AB 2799 levels the playing field between the citizens and
the government by giving the citizens the same balancing test as
the government 10 determine whether or nota document can be

disclosed.

«Current law allows for the public interest balancing test, a
«catchall” provision that allows the government 10 withhold access

. to any record if the public interest warrants it.

-

-

¢ This provision is 2 one-way street — if it is used by an agency, it is

used only for the purpose of denying access 0 @ record.

,I LEGISLATIVE INTENT SERVICE

oFor those records that are not specifically exempt for the CPRA,

o/

(800) 666-1917
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the public should have the sam€ right as the government to use the

-
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balancing test to access the record when the public interest

demands it.

—

oMy bill will only apply t0 records that are exempted at-the

discretion of 2 public agency. It does not apply 10 records that are

LH: 555 A -243
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exempmhe legislature or specifically forbidden from
——disclosure.

eAccess to public records lies at the foundation of open and
responsible government. AB 2799 facilitates that access. | ask for

your “aye” vote.
+With me today to help answer any questions you may have are:

Tom Newton, California Newspaper Publishers Association

Terry Francke, California First Amendment Coalition

LH: 556 A.244
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Questions and Answers

Q - What does this bill do?

A - This bill has three patts:

1. It states that no public agency shall ob

copying of public records.
2.

WordPerfect format, ete).

Tt allows a citizen the opportunity to prove

struct or delay the inspection or

Tt requires a public agency to make copies of public information
available electronically (on a diskette

, usually in Word or

that the public’s best

interest is served by releasing an exempt record than by withholding

the exempt record.

Q - Why add the word “delay?”

A - When the law was changed several years ago, the word
removed and “obstruct” replaced it. This was not the

legislature.

Public agencies have the perceptio

10- days to produce any record or
Although the 10-day grace period
purposes. Public agencies
they believe the record requested i
need time to con
intended to allow state agencies

" This law will require public agency to produce the document as soon as
cy genuinely believes there is a legal

feasibly possible, unless the agen
issue.

Q - Wil public agencies need t0 giv

format the requestor asks for?

A - No, AB 1099 will not require age

are given the

fer with their legal ¢
to stall any document for any reason.

“delay” was
intent of the

i

n that current law atlows them up to
document, once request by the public.
does exist, it is meant for specific

10 days to acquire information if
from disclosure and they
10-day period was not

s exempt
ounsel. The

_,/ LEGISLATIVE INTENT SERVICE  (800) 666-1917
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e provide records in any electronic

ncies to make costly data conversions
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from one format to another. The bill only states that agencies provide
information to the public in a form in which that information is already
available and used in everyday business.

Q - Does the reverse balancing test give to much discretion to courts?

A - No, this test is about a matter of faimess. Currently, public agencies
determine whether or not the public interest is served best when an
exempt record is withheld or disclosed. If a public agency chooses to
withhold the information, the public must challenge this decision in
court. This bill gives citizens the opportunity to challenge for the release
of a record that a state agency has currently made exempt under the
California Records Act, if he or she can prove that the release of the
document serves best the public interest. This challenge can be made
with either the public agency or, if necessary, in a court of law.

Basically, this bill equals the playing field by allowing both state
agencies and citizens to argue for record disclosure,

Q - Does this bill allow disclosure of records that are spe cifically exempt
by law? -

A - No, this bill only applies to those records that are currently heid at the
discretion of public agencies. If the legislature has determined that a
record shall not be disclosed, only an act of legislation may reverse that
decision.

. ¢
-",::l LEGISLATIVE INTENT SERVICE (800) 666-1917
"
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ASSEMBLYMEMBER HERB WESSON, CHAIR

Assembly Governmental Organization Commiftee
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RICHARD RIOS, Senior Consuitant
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(2) The need to search for, collect, and appropriately
examine a voluminous amount of separate and distinct
records that are demanded in a single request.

(3) The need for consultation, which shall be
conducted with all ~practicable speed, with another
agency having substantial interest in the determination
of the request or among two or more components of the
agency having substantial subject matter interest therein.

(d) Nothing in this chapter shall be construcd 0
permit an agency to delay or obstruct the inspection or
copying of public rccords. The notification of denial of
any request for records requircd by Section 6255 shall set
forth the names and titles or positions of cach person
responsible for the denial.

(¢) Except as otherwise prohibited by law, a state or
local agency may adopt requirements for itself that allow
for faster, more efficient, or greater access to records than

prescribed by the minimum standards sct forth in this ~
chapter. >
SEC. 2. Scction 62532 is added to the Government &
Code, to rcad: : 8
6253.2. (a) Unless otherwise prohibited by law, any g
agency that has information  that  constituies  an L
identifiablc public record that is in an ¢lectronic  format
shall makc that information available in an electronic L
format when requested by any  person and, when (;J
applicable, shall comply with the following: o &
(1) The agency shall make the information available in E
any clectronic format in which it holds the information. z
(2) Each agency shall provide a copy of an electronic 5 B
record in the format requested if the requested format is w RV ) =
one that has been used by the agency to create copies forgj‘_,%" R — | ARy
its own use or for provision to other agencies. Direct costs <M . e
of duplication shall include the costs associated  Wwith _75 Yy \ ol B
duplicating clectronic records. o-..rv'J o
{5y Nothing ~in This scction shall be construed to - D & R
require the public agency to reconstruct a report in an X7 - L""‘ >
clectronic format if the agency no longer has the report (\‘,QU"N}‘ Xl \ n\,::“‘
itsclf available in an clectronic format. i,y J | ‘ﬁ:
g fi,t\vk‘“'h ot e
v LT T J#'l P ”9
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(c) Nothing in this section shall be construed to permit
an agency to make information available only in an
electronic format.

(d) Nothing in this section shall bc construed to permit
public access to rccords held by the Department of Motor
Vehicles to which access is othcrwise restricted by statute.

SEC. 3. Scction 6235 of the Government Code is
amended to rcad:

6255. €@-The agency shall justify withholding any
record in writing by demonstrating that the record in
question is exempt under express provisions of this
chapter or that on the facts of the particular case the
public intcrest served by not disclosing the record clearly
outweighs thc public intercst served by disclosure of the
record.

record:

SEC. 4. Notwithstanding Section 17610 of the
Government Code, if the Commission on State Mandates
determines that this acl contains costs mandated by the
statc, reimbursement to local agencies and  school
districts for those costs shall be made pursuant to Part 7
(commencing with Section 17500) of Division 4 of Title
2 of the Government Code. If the statewide cost of the
claim for reimbursement does not exceed one million
. dollars ($1.000,000), reimbursement shall be made from
the State Mandates Claims Fund.

]
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AMENDED IN ASSEMBLY APRIL 27, 2000

CALIFORNIA LEGISLATURE—1999-2000 REGULAR SESSION

ASSEMBLY BILL No. 2799

Introduced by Assembly Member Shelley
(Principal coauthor: Scnator Bowen)

February 28, 2000

An acl to amend Sections 6253 and 6255 of, and to add
Section 6253.2 to, the Government Code, relating to public
records.

LEGISLATIVE COUNSEL'S DIGEST

AB 2799, as amended, Shelley.  Public records: disclosure.

(1) The California Public Records Act provides that anmy
person may receive a copy of any identifiable public record
from any state or local agency upon payment of specified fees.
The act provides that it shall not be construed to permit an
agency to obstruct the inspection or copying of public records
and requircs any notification of demial of any request for
records pursuant to the act to set forth the names and titles or
positions of cach person responsible for the denial. The act also
requires computcr data to be provided in a form determined
by the agency.

This bill would providc that nothing in the act shall be
construed to permit an agency to delay or obstruct the
inspection or copying of ~public records and would require
that the notification of denial of any request for records
justifying its withholding to be in writing. This bill would
delete the requirement that computcr data be provided in ‘a

98

(800) 666-1917
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AB 2799 —_2—

form determined by the agency and would require anmy
agency that has information that constitutes an identifiable
public record that is in an electronic format to make that
information available in an electronic format when requested
by any person. The bill would require the agency to make the
information available in any electronic format in which it
holds the information. Because these requirements would
apply to local agencies as well as state agencies, this bill would
impose a state-mandated local program.

(2) The act requires the agency to justify withholding any
record by demonstrating that the record in question is exempt
under express provisions of the act or that, on the facts of the
particular case, the public interest served by not making the
record public clearly outweighs the public interest served by
disclosure of the record.

This bill would autherize—the—ageney—or—the—superior—eourt
- - = h O S5 3P -*: ..* X% S : ':‘

: require the agency Io
justify withholding any record in_ writing. By imposing this
new duties duty on local public officials, the bill would create
a statc~-manduted local program.

(3) The California  Constitution ~ requircs thc state to
reimburse local agencies and school districts for certain costs
mandated by the state. Stawtory  provisions establish
procedurcs for making that reimbursement, including the
creation of a State Mandates Claims Fund to pay the costs of
mandates that do not exceed $1,000,000 statcwidc and other
procedures  for  claims  whosc statewidc  costs  exceed
$1,000,000.

This bill would provide that, if the Commission on State
Mandates determines that the bill contains costs mandated by
the state, reimbursement for' those costs shall be made
pursuant to these statutory provisions. _

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: yes.
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—3 AB 2799

The people of the State of California do enact as follows:

SECTION 1. Section 6253 of the Government Code is
amended to read. :

6253. (a) Public records arc open to inspection at all
times during the office hours of the statc or local agency
and every person has a right to inspect any public record,
except as hereafter provided. Any rcasonably segregable
poction of a record shall be available for inspection by any
person requesting the rccord after deletion of the
portions that are exempted by law.

(b) Except with respect to public records exempt
from disclosure by express provisions of law, each state or
local agency, upon a request for a copy of records that
reasonably describes an identifiable record or records,
shall make the records prompily available to any person
upon payment of fees covering direct costs of duplication,
or a statutory fee if applicable. Upon request, an exact
copy shall be provided unless impracticable to do s0.

(c) Fach agency, upon a request for a copy of records,
shall, within 10 days from receipt of the request,
determine whether the request, in whole or in part, seeks
copics of disclosable public records in the possession of
the agency and shall promptly notify the person making
the rcquest of the determination and the reasons
therefor. In  unusual  circumstances, the time limit
presctibed in this scction may be extended by wrilten
notice by the head of the agency or his or her designee to
the pcrson making the request, seting forth the reasons
for the extension and the date on which a determination
is expected to be dispatched, No notice shall specify a date
that would result in an extension for more than 14 days.
As used in this section, “unusual circumstances” means
the following, but only to the extent reasonably necessary
to the proper processing of the particular request:

(1) The need to search for and collect the requested
records from field facilities or other establishments that
arc scparate from the office processing the request,

98
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COMPLETE BILL HISTORY

BILL NUMBER : A.B. No. 1099

AUTHOR
TOPIC

: Shelley
Elcctions: ballots.

TYPE OF BILL :

INACTIVE RTLL NON-URGENCY
NON-APPROPRIATION 2/3
NCON=-STATE-MANDATED LOCAL PROGRAM FISCAL
NON=-TAX<LEVY

BILL HISTORY

1999
Oct. 10
Qct. B8
Sept. 24
Sept. 10

Sept. 9
Sept. 9

~3

Sept.
Sept.

-

Aug. 19
July 12
July 8

June 29
June 2
May 17
May 17

May 13
May 12
May 11

Mar. 13
Feb. 26
Feb. 25

Chaptered by Secretary of State - Chapter 843, Statutes of 1999,
Approved by the Governor.

Enrglled and to the Governor at 12:45 p.m.

Senate amendmeonts concurved in. To enrollment. (Ayes 55. Noecs 21.
Page 4478.}

In Rssembly. Concurrence in Senate amendments pending,

From inactive file. To third reading. Read third time. Amcnded.
Senate Rule 29.3 suspended. Recad third time, passed, and to
Assembly. (Ayes 29, Noes 0. Page 3177.)

To inactive file on motion of Senator Schiff.

Read thivg time, passage refused. (Ayes 20, Noes 10. Page 2807.)
Motion to recorsider made by Senator Schiff, _Reconsideration
granted., (Ayes 39. Noes 0. Page 2808.)

(Corrected August 18. )

Read second time, amended, and to third reading.

From committeec: Amend, and do pass as amended. (Ayes 7. Noes
1.},

Iin committec: Hearing postponed by committee.

Referred to Com. on JUOD.

In Scnate. Read tirst time. To Com. on RLS. [or assignment.

Read third f£ime, passed, and to Scnate. {Aycs 79, Noes 0. Page
1667.)

Read second time. To third reading.

Read second time and amended. Ordered veturned to second reading.
From committee: Amend, and do pass as amended. {Ayes 15. Noes
0.) (May 10).

In committee: Seat, first hearing. Hearing canccled at the request
of author.

Referred to Com. on G.O.

From printer, May be heard in committee March 28.

Read first time. To print.
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1989-20060 COMPLETE BILL HISTORT
BILL NUMPER : 3.B. Mo. 1065
AUTHOR : Bowen ¥
TOPTC : Public records: clectronic format,
TYPE OF BILL
INACTIVE BILL NON-URGENCY
NON=AFFROPRIATTON 2/3
STATE-MANDATED LOCAL PROGRAM FISCAL
NON=TAX-LEVY
BILL HISTORY
2000
Jan. 10 Stricken from Senate file. Veto sustained.
1%9%
Oct. 11 In Senate. To unfinished business. ({Veto) ~
Oct. 10 vetoed by Governar, 5
Sept. 10 tnroiled. To Governor at 11 a.m. E
Sept. 3 In Senate. To enrollment. 3
Sept. 3 Read third time. Passed, {Ayes 68. Noes 6. Page 383%.) To é?
Senate. =2
Sept. 2 From inactive tile to third reading tile.
Sept. 1 Notice of motion to rvemove from inactive file given by Assembly %
Member Romero. S
Aug. 31 Placed on inacrive file pursuant to Assembly Rule 78. E
Aug. 19 From committee: NO pass. (Ayes 1B. Noes 3.) Read second time. E
To third reading. 4
July 12 From committee: Do pass, but first be re-referred to Com. on E
APPR. (Ayes 13. Noes 2.) Re-rcferred to Com. on APER. w
June 17 To Com, on G.0O. E
May 26 In Assembly. Read first time. Held at Desk. <
May 25 Read third time. Passed. (Ayes 31. Noes 7. Page 1354.) To %
Assembly. E
May 19 Read second time. To third reading.-
May 18  From committec: Do pass. {Ayes 9, Noes 3, Page 1215,) 3%5
May B Set for hearing May 17. {:::
Apr. 27 Read sccond time, Amended. Re-referred to Com. on  APPR. fi:
Apr. 26 From commiltes: Do pass as amended, but first amend, and re-refer
to Com. on APPR. {(Ayes 6, Noes 0. Page §30.)
Apr., 7 Set for hearing April 20.
Mar. 18 Te Com. on JUD.
Mar. 1 Read first time.
Feb. 27 From print. May be acted upon on or after March 29.
Feb., 26 Introduced. To Com. on RLS. for assignment. To print.
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UNOFFICIAL BALLOT

1899-2000 Votes -~ ROLL CALL

MEASURE:
TOPIC:
DATE:
LOCATION:
MOTTON:

Raca

Dunn
McPherson
Perata -
Shexr

Alarcon
Knight
Mountjoy

Alpert
Hayden
Ortiz

NnB 109%

Elections: ballots.

09/01/99

SEN. FLOOR

Assembly 3rd Reading AR1099 Shelley By Schiff
(AYES 20. NOES 10.) (FRIL)

AYES

W W
Burton Chasbre Costa
Haynes Hughes Johannessen
Murray O'Connell Peace
Poochigian Rainey Schiff
Solis Speier Vasconcellos

NOES

v &k
Brulte Johnson Kelley
Leslic Leowis Monteith
Wright ~

ABSENT, ABSTAINING, OR NOT VOTING

TP eI TIPS S L AR EEE LS AN

Bowen Escutia Figueroa
Johnston Karnette Morrow
Polanco
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1999=-2000 COMPLETE BILL HLISTORY

BILL NUMBER : A.B. No. 1099
AUTHOR Shelley
TOPIC : Elections:
TYPE OF BILL

ballots.

INACTIVE BILL

NON=APPROPRIATION
NON-STATE-MANDATED LOCAL PROGRAM
NON=-TAX-LEVY

RILL HISTORY

Page 1

NON~-UJRGENCY
2/3
FISCAL

1989,

{Ayes 55. Noes 21.

Amended.,

2807.}

{Ayes 7. Noes

0. Page

(Ayes 15, Noes

Hearing canceled at the request

1999

Oct. 10 Chaptered by Secretary of State - Chapter 843, Statutes of

Cct. & Approved by the Governer.

Sepr. 24 Enrolled and to the Governer at 12:45 p.m.

Sept. 10 Senate amendments concurred in. To enrollment.
Page 4478.)

Sept. 9 In Assembly. Concurrence in Senate amenduwents pending,

Sepr. 9 From inactive tile. To third recading. Read third time.
Senate Rule 29.3 suspended. Read third time, passed, and to
Assembly. (Ayes 29, Noas 0. Page 3177.)

Sept. 7 To inactive [ile on motion of Senator Schiff.

Sept. 1 Read third time, passage refused. (Ayes 20. Noes 10. Page
Motion to reconsider made by Senator Schiff. Reconsideration
granted. (Ayes 39. Noes 0. Page 2808.)

Aug. 1% (Corrected BRugust 18, )

July 12 Read second time, amended, and to third reading.

July 8 from commitfee: Amend, and do pass as amended.
1.Y).

June 29 In committee: HBearing postponed by committee.

June 2 Referred to Com. on JUD.

May 17 fn Senate. Read first time. To Com. on RLS, for agsignment.

May 17 Read third time, passed, and to Senate. (Ayss 79. Noes
1667.)

May 13 Read second time. To third reading.

May 12 Read second time and amended. Ordered returned to second reading.

May 11 From committee: Amcend, and do pass as amended.
0.) (May 10;.

Apr. 27 In committee: Set, first hearing.
of auther.

Mar. 15 Referred tec Com. on G.O.

Fch, 26 From printer. May be heard in committce March 28.

Feb. 25 Read first time. To print.
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FIRST AMENDMENT COALITION

CRN:A

APR -6 znon

. PROMOTE AND DEFEND
VHE PEOPLE'S RIGHT TO KNOW

April 5, 2000

Assemblyman Kevin Shelley
Room 3160

State Capitol

10th & L Streets
Sacramento, CA 9814

RE: AB 2799 - SUPPORT

=
M @D
Dear Assemblyman Shelley: é
«©
‘The California First Amendment Coalition strongly supports AB 2799 because it would ercate an g
overdue balance in how the discretion to withhold significant information from the public operates in =
California law.
AT
Q
. Presently a public agency may, under the California Public Records Act. deny citizens' access to a 2
document which has not been made exempt from disclosure by any of the hundreds of express ul
confidentiality provisions of state or federal statute. Government Code Section 6253, the notorious b
"catchall” exemption, allows withholding of 2 record if the agency demonstrates that on the basis of the i
particular facts and circumstances, the public interest in not making the information public outweighs Z
the public intercst in disclosure. 4
| &
This provision acts too often as a "sccrecy wild card” permirtting ad hoc decisions to withhold a record B
that the Legislature has never seen fit to consider sensitive or confidential. LGU
—d
AB 2799 would give the public a reciprocal chance to argue the cffects of unforeseen circumstances by ~.
providing that a court could conclude that, based on such circumstances, the public interest in disclosure :'.’:‘.
outweighed any public interest in secrecy. ‘:s:
”

This provision would not operate on records where disclosure is flatly prohibited. 1t would govern only
those records where the public agency has the discrction to release or not -- and has opted against
releasc.

Tt is indisputable that most public agencies, virtually without exception. always exercise such discretion
in favor of concealment. So "permissive” exemptions arc. in practice, treated as scerecy mandates.

2701 Cottage Way, Suite 12

. Sacramanto, CA 95825-1226
(916) 974-3888

FAX: (916) 974-8880

E-mail: cfac@cfac.org

"EY579 A 267
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Your bill would allow the agency. of course, to defend its option Favoring secrecy. But it would also
allow a judge. based on the totality of the circumstances. to rule that there is an extraordinary public
interest in making the information available to the community.

If agencies can, as they clearly can under the law as it stands, improvisc a calculus of the public interest
to withhold normally public records, faimness and good government dictates that a court should have the

same power, at least where the agency could have said "Yes” in the first piace, but chose for its own
reasons not to do so.

Sincerely.

&P
/-VQ/W

™~
Terry Francke >
General Counsel &
[<s}
=)
3
cc: Richard Rios. Consultant ~
Assembly Committce on Governmental Organization "
1020 N St., Room 159 Q
S
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m LEVINE W S:'TE 83% 20036 CAMERON A. STRACHER
CHAEL D. SULLIVAN ASHINGTON, D.C.

e coen (202) 508-1100 ASHLEY [, KISSINGER

e FACSIMILE (202) 861-9888 AOREY BALINGSLEY”

SETH D. BERLIN » ADMITTED i VIROIMA, oY

l:v WARD BROwn . WRITER’S DIRECT DIAL

CRIUDIIT AN ADMTIED W CALFORMA Oy

(202) 508-1104
April 7, 2000

LEVINE SULLIVAN & KOCH, LLr.

1050 SEVENTEENTH STREET, NNW.

Honorable Kevin Shelley
California State Assembly
State Capitol, Room 3160
Sacramento, CA 95814

Re: AB 2799
Dear Assembly Member Shelley:

This firm serves as First Amcndment counsel to The Orange County Register. I write to
express The Register’s enthusiastic support for AB 2799. Although AB 2799 contains a number
of worthy provisions, this letter specifically addresscs one portion of the legislation that may not
receive the attention that 1t deserves.

Specifically, AB 2799 would inscrt into Gov’t Code subsection 6253(d) the words “delay
or.” The effcet of this amendment would be to restore a term to subscction (d) that was previously
deleted when the term “obstruct” was inserted in place of the word “delay.” Although the
proposed amendment may appear only technical and inconsequential, it is not,

The Register, like other metropolitan and community newspapers in California, routinely
relies on the California Public Records Act (CPRA) to obtain access Lo public records that are
cssential to enable it to inform its readers regarding the opcrations of govemment agencies and the
conduct of government officials, Too often, public agencics to which CPRA requests are
addressed search for technicalitics in the statute (o delay the release of records that may raisc
questions rcgarding the propriety or efficacy of agency dccisions and may embarrass agency
officials. These agencics know full well that, as one court has stated, “ncws dclayed is often news
denicd,” and that by delaying the release of potentially controversial records, they may deny a
news organization information that is vital to time-sensitive reporting.

For example, when The Register investigated and reported on the abuses at the fertility
clinic at the University of California-Irvine — reporting that carned it journalism’s most
distinguished award, the Pulitzer Prize, and prompted reform legislation in California and

(800) 666-1917
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Levine SuLLivaN & KOCH, LLp.

Honorable Kevin Shelley
April 10, 2000
Page 2

clsewhere — The Register utilized the CPRA to obtain public records that were critical to The
Register’s reporting. Yet, time and time again, the University of California ignored the CPRA’s
mandate that public records be open to inspection “at all times” and that, even if the agency has a
basis on which to question whether records are exempt from disclosurc under applicable law, the
agency determine within 10 days whether the records are in fact exempt. Rather, The Register’s
CPRA requests were typically met with months of delay, cven where the Universily reachly
conceded that the records were not exempt from disclosure.

The provision of AB 2799 described above would return to the CPRA language that
specifically instructs that nothing in the Act shall be utilized as an excuse to delay the inspection of
public rccords as required by law. Although The Register is not so naivc as to believe that this
amendment will solve the serious problem of administrative delay in responding to CPRA
requests, it will at least remove any doubt that the prior substitution of “obstruct” for “delay” in
subsection 6253(d) was not intended to weaken the CPRA’s mandate that agencies act in good
faith to promptly disclose public records requested under the Act.

Thank you for your consideration of this letter and for your introduction of AB 2799.

Yours sincerely, -

LEVINE SULLIVAN & KOCH, L.LP.

H8mes E. Grossberg

ol SN )
y\
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California Newspaper Publishers Association

930 G Street, Sacramento, CA 95814-1811
Tel: (916) 288-6000 « Fax: (916) 288-6002

March 24, 2000

Honorable Kevin Shelley
California State Assembly
State Capitol Room 3160
Sacramento, California 95814

RE: SPONSOR AB 2799

Dear Assemblyman ey:

1 am writing on behalf of the California Newspaper Publishers Association to acknowledge the
association’s sponsorship of your Assembly Bill 2799, which would make several important
changes to the California Public Records Act. Specifically, AB 2799 would:

Electronic access — The bill would require state and local agencies to provide copies of
accessible computerized public records in an electronic format. Current law provides
virtually no direction on this issue either for the public or agencics governed by the Act,
The law merely provides that “Computer data shall be provided in a form detervmned by
the agency “(Govt. Code Scc. 6253 (b)).” AB 2799 would provide reasonable rules for
public access to clectronically held records, including a provision that these records shall
be made available in any form in which the agency holds the information.

“Delay” -- AB 2799 would reinsert the word “delay” into Sec. 6253 (d), removed
unwisely in 1996 legislation, to provide that, notwithstanding the timelines described in
the Act, an agency shall not delay access to the inspection or copying of public records.

" Reverse Balancing Test — Govt. Code Section 6255 provides for the public interest

balancing test, a “catchall” provision that allows the government to withhold access to
any record, even if it is not specifically exempt by law, if the public interest warrants it.
The provision is a one-way street — if it is used by an agency, it is used only for the
purpose of denying access to a records request (E.g., “we admit there is no statutory
cxemption allowing the agency to withhold the record, but we believe under the facts of
this request, the public interest in disclosure is clearly outweighed by the public intercst
in nondisclosure. Access denied.””) AB 2799 would level the playing field by giving the
samc balancing test to the public for records that may be exempt pursuant to statute. The
bill would givc discretion to an agency or the Superior Court to provide any record
exempl by provisions of the law if, “. . . on the facts of the particular case, the public
interest served by disclosing the record clearly outweighs the public interest in not
disclosing the record.” AB 2799 would merely give the public the same tool as the
government to provide -- rather than deny -- access, when the public intcrest demands it.

CNPA Services, Inc. AR 24 2000

(800) 666-1917
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[onorable Kevin Shelley
Califomix Statc Assembly
RE: SPONSOR AB 2799
March 24, 2000

Page 2

This provision dovetails with cxisting Sec. 6253 (e), which allows agencies to adopt
requirements that allow for “faster, more efficient, or greatcr access to records™ than
prescribed by the minimum standards set forth in the Act.

AB 2799 will ensure quicker, more useful access to public rccords that should be disclosed in the
public interest. On behalf of the ncarly 500 newspaper member of CNPA, Thank you for
introducing AB 2799. We look forward to working with you to ensure the governor’s signature
approval of this important legislation,

Sincerely,
-_,.--".'-——
ST
Thomas W. Newton
CNPA General Counsel

ce: George Riggs, CNPA President, Publisher and CEO, Contra Costa Times
Bill Niese, General Counsel, Times Mirror
Jack Bates, CNPA Executive Dirgetor
James Ewert, CNPA Legal Counsel
Richard Rios, Senior Consultant to the Assembly Governmental Qmaniz;ation Committee

GATOM\WPGACZO00\.ctiers\AB 2799 authar letter.doc
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Board of Supervisars

COUNTY OF LOS ANGELES GLOAIA MOLINA
Firat Distng!
Sacramento Legislative Office YVONNE BRATHWAITE BURKE
1140 X STREET, SUITE 400 « SACRAMENTO, CALIFORNLA 93614 ocond Ehstict
{B16) 441.7888 » FAX {916) 445.1424 L ZEV YAROSLAVSKY
[ Thiea Digiiet
FDON KNABE
sunth Distnel
May 22, 2
DANIEL J. WALL ay . 000 MICHAEL C. ANTON%VIQH
Chief Lagiriative Rapresentative ity Distric!
ASSEMBLY FLOOR LETTER

ASSEMBLY BILL 2798 (SHELLEY)
AS AMENDED APRIL 27, 2000
POSITION: OPPOSE

ASSEMBLY THIRD READING FILE

The Los Angeles County Board of Supervisars opposes Assembly Bill 2799 (Shelley),
as amended April 27, 2000, relating to public records. That measure soon will be on
the Assembly Third Reading File.

Current provisions of the California Public Records Act (PRA) permit computer data
held by a public agency to be disclosed in a form determined by the public agency.

Assembly Bill 2799 deletes the authority for a public agency to determine the form in
‘ which computer data is to be released. it requires a public agency to provide computer
records in any format that the agency utilizes and requires written justification of a
public agency's decigion to withhold an electronic file. oo

The broad approach of Assembiy Bill 2789 causes problems within several County
departments. For example, the Auditor-Controller reports that Countywide time keeping
systems contain data that would require special programming to provide information
without jeopardizing employee privacy.

The Audit Division utilizes special proprietary software that cannot be redacted In its
original electronic farmat. The electronic format proposal will increase substantially the
cost of legal review, redaction and special programming. -

Because of the potential costs associated with its implementation, | urge your “NO" vote t::'.‘.

on Assembly Bill 2799,

Very truly yours,

.« ' cc.  Each Assembly Member

LH: 585 A-273
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CALIFORNIA CHAMBER of COMMERCE

April 20, 2000

The Honorable Kevin Shelley
California State Assembly
State Capitol, Room 3160
Sacramento, CA 95814

RE: - AB 2799 — Disclosure of Records
Dear Assemblyman Shelley:

On behalf of the members of the California Chamber of Commerce, | write to
inform you of our opposition to your Assembly Bill 2799, which would allow a
state agency or Superior Court to order disclosure of a record, currently exempt
from disclosure under the provisions of the California Public Records Act.

Your bilt would authorize the agency or Court to disclose these exempt records if
the agency or Court determines that “the public interest served by disclosing the
record clearly outweighs the public interest served by not disclosing the record.”
Moreover, your bill essentially reverses the test presently used by an agency or
Court when determining whether or not to disclose non-exempted records.

We are concerned that this proposed change to the California Public Records Act
would result in undermining many of California’s regulatory programs, which
often rely on submission of proprietary commercial information and data by
members of the regulated community. Many of the businesses in California that
submit information and data, that would otherwise be proprietary, rely on the
State agencies and their sub-divisions to use the information solely for regulatory
purposes. Willingness by the regulated community to participate in regulatory
pragrams is often predicated upon the understanding that proprietary information
will be used exclusively by the regulating entity. Allowing agencies or courts to
disclose this information will serve as disincentive to cooperation between the
regulated community and regulators.

We believe that reversing the balancing test presently used by agencies and the
Court, could disrupt the exchange of information that exists between regulator
and regulated, resulting in more litigious and less effective regulatory
administration.

1215 K STREET, SUITT 1400 POORON 1736 SACRAMEN T, CALIFORNIA gsBiz-iy36
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Page 2

For these and other reasons we oppose your Assembly Bill 2799. | am happy to
 meet with your staff to more fully discuss the issue.

Sincerely,
Dominic F. DiMare, Legislative Advocate
Telecommunications, Utilities and Worker's Compensation

cc: The Honorable Herb Wesson, Chairman, Assembly Governmental
Organization Committee
Mike Gotch, Office of the Governor
Michael Peterson, Assembly Republican Caucus
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Sent by: LEGISLATIVE AFFAIRS 9163222630; 04/17/00 Q:52PM; JetFax #744;Page 2/2

BILL LOCKYER State of California

Attorney General DEPARTMENT OF JUSTICE
. 1300'| STREET. SUITE 125
P.Q, BOX 944255

SACRAMENTO, CA 94244-2550

Public: 9164459555

Telephone: 916.445.3519

Facsimile: 916.322.2630

E-Mai): JAyalag@hdedejuer.state.caus

April 17, 2000

Honorable Herb Wesson, Chair

Assembly Cornmittee on Governmental Organization
Legislative Office Building

1020 N Stroet, Room 159

Sacramento, CA 95814

RE: 7 Opposition to Asscmbly Bill 2799 (Shelley)

Dear Assembly Member Wesson:

On behalf of the Office of the State Attorney General, T wish to express our opposition {o
. AR 2799 relating to public records, The bill would undermine many of the express exceptions
from public disclosure contained in the California Public Records At for records relating to
personnel and medical records of employees, pending litigation, opgoing investigations of law
enforcement agencies, and other records recognized as privileged from disclosure, among other
things. In our view, the exemption from public disclosure contained in existing law for these
types of records serve important and compelling public policies.

Sinccrel)).'{

E J. AYALA
Legislative Advocate

%4/ LEGISLATIVE INTENT SERVICE
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For BILLLOCKYER
Attorney Gemeral

ce: Honorable Brett Granlund, Vice-Chair
Assembly Committee on Governmental Organization
Honorable Kevin Shelley
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LOS ANGELES COUNTY DISTRICT ATTORNEY’S OFFICE
SACRAMENTO LEGISLATIVE OFFICE

GIL GARCETTI = District Attorney JAMES R. PROVENZA « Special Assistant

ROBERT P, HEFLIN « Chief Deputy District Attorney

April 11, 2000 AR § o 200

The Honorable Kevin Shelley
California State Assembly
State Capitol, Room 3160
Sacramento, California 95814

ASSEMBLY BILL 2799 (SHELLEY)
OPPOSE

Dear, Assembly Member Shelley:

We regret to inform you that the Los Angeles District Aorney's Office is opposed to Assembly Bill
2799 AB 2799 would add subdivision (b} to Section 6255 of the Government Cade which would

provide:

Notwithstanding any provision of this chapter.an agency. or the SUpETioT COurt in any
action brought pursuant Lo Section 6259, may disclose or order to be disclosed any
record made exempt by express provisions of this chapter if-on the facts of the
particular case. the public interest served by disclosing the teeord clearly ourweighs the
public interest served by non disclosure of the record.

The above provision would potentially permit the release of confidential vieim and witness information
i1 a criminal case, such as the location and identity of these individuals. It could also require the
disclosure of information in a pending investigation. We fecl that this could make witnesses and
victims more reluctant to come forward and could jeopardize the prosecution of criminal cases. The
above provision could also result in an actionabie violation of the right 1o privacy under Article 1. Sec
1 of the California Coustitution. -

We have other concerns regarding the bill, however. we understand that the sponsors have requested a
ineeting to discuss the bill and that the bill may be amended. We will discuss our remaining concerns
at the meeting. We appreciate the willingness of the author and sponsor to mest with us regarding
Assembly Bill 2799.

Very truty yours,

GIL GARCETTI
District Attorney

N2
()
JAMES R, PROVENZA
Special Assistant District Attorney

JRP:jk

1100 K Street, Suite 404

Sacramemno,

LHEXB89 a-277

(800) 666-1917
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WINE INSTITUTE AFR 18 70

April 17, 2000

The Honorable Herb Wesson
Chair, Assembly Governmental Organization Committee
Room 2179, State Capitol

Herb

Dearw

Represcnting the largest, oldest trade association for all California wineries, the Wine
Institute must register its strong opposition to AB 2799 (Shelley) regarding public
disclosure of private documents.

This measure would mandate a governmental agency or superior court to disclose any
documents if on a case-by-case basis “the public interest served by disclosing the record
clearly outweighs the public interest served by not disclosing the record.” Essentially,
AB 2799 reverses the interests considered in the balancing test by emphasizing the public
interest in disclosure over assuring First Amendment protections.

The bill’s Section 6255 is particularly problematic because:

(1) Tt flips the balancing test, thus jeopardizing such highly sensitive information like
trade secrets, marketing data, and attomey-client confidential communications;

(2) Tt sets the stage to harass individuals and organizations with threatened litigation;

(3) It disregards that a judicial remedy already exists if an agency is improperly
stonewalling; ¢.g., Government Code Sections 6258 and 6659;

(4) It grants agencies more discretion to determine competing interests possibly in a
bureaucratic or headline-grabbing manner; and

(5) It undermines the public interest by discouraging pames from voluntarily providing
propnctary information,

The bill’s sponsor, California Newspaper Publishers Association, has yet to make a
case that there are documented horror stories to reverse current law’s well crafted
balancing test. AB 2799 treads on individuals’ and businesses’ right to privacy. The
Wine Institute joins the Civil Justice Association of California by urging you to vote “no”
on AB 2799.

Respectfully,
Mike Falasco

Legislative Representative

cc. Assemblymember Kevin Shelley
Assembly G.O. Committee members

(800) 666-1917
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CIVIL JUSTICE
ASSOCIATION OF CALIFORNIA

MEMORANDUM

| AFR 18 %77
April 18, 2000

TO: Hon. Herb Wesson, Chair
Hon. Brett Granlund, Vice Chair
Members, Assembly Governmental Organization Committee

FROM: Barbara M. Wheeler, Vice President-Legislation
J=ff Sievers, Legislative Advocate
John H. Sullivan, President

RE: - AB 2799 (Shelley)
Status: Assembly GO Committee
Hearing Date: April 24, 2000

CJAC POSITION: OFPPOSE

. The Civil Justice Association of California (CJAC) regrets to advise that it has adopted an
oppose position on AB 2799 (Shelley). -

AR 2799 would allow a state agency or a superior court to order disclosure of a rccord, already
made exempt from disclosure under the express and detailed provisions of the California Public
Records Act (Govermnment Code Section 6254), if the agency or the court determines that “the
public interest served by disclosing the record clearly outweighs the public interest served by not
disclosing the record,”

We are concerned that if this bill becomes law, the public’s trust in the civil justice system and
government in general will erode as citizens losc the relative certainty that information they
provide to a state or local agency on the assurance of confidentiality will remain confidential.
Additionally, enactment of the bill would effectively eliminate the safeguards which exist for
protecting both confidential and proprietary information by allowing any individual, regardlcss of
motivation, to use the civil justice system to invade personal privacy and reveal confidential
information or at least harass people and organizations with litigation.

,l LEGISLATIVE INTENT SERVICE

™

Ny

After meeting with the sponsors of the bill (the California Newspaper Publishers’ Association)
and reading the committee analysis of AB 2799, we do not see any backup evidence of this bill’s
need. The sponsor states this bill is necessary to balance the ability of private citizens to obtain
information in government records with the ability of public agencies lo maintain confidentiality.
However, a thorough reading of the lengthy Public Records Act exemption section (Government

~1201 K Street, Suite 1960, Sacramento, California 95814, 916-443-4900, facsimile 916-443-4306, www.cjac.org, ethallkjad 92 A-280
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Codc Section 6254) reveals the Legislature’s deliberate crafting of the very balancing the
sponsors say is needed. For example:

L. Gov. Code Sec. 6254 (c): personnel, medical, or similar files, the disclosure of
which would constitute an unwarranted invasion of personal privacy.

2. Gov. Code Sec. 6254 (f): ...unless the disclosure would endanger the safety of a
witness or other person,

The court’s current role under the Public Records Act is to determine whether the information
being kept from public view falls into one of the categories detailed in Section 6254. There is no
teason to require judges to undertake a broad balancing review to determine whether to override
cxpress privacy protections epacted by the Legislature. Why should a company be forced into
court to establish the value of its “geological and geophysical data, plant production data...or
market or crop reports” (Gov. Code Sec. 6254 (¢))7 Why should Native Americans be forced to
go into court to fight challenges to the secrecy of the records of their graves, cemeteries, and
sacred places (Gov. Code Sec. 6254 (1))?

Although primarily a criminal law consideration, we must point out that AB 2799's threat to the
security of information obtained in confidence would seriously deter investigations which benefit
the public. Why would crime victims come forward to testify or further assist law enforcement
agencies if they canmot be guaranteed that information. they give to the law enforcement agency
will not be disclosed to the public?

We belicve California’s civil justice system -- and the public’s already eroding trust in it — would
be substantially harmed by the enactment of AB 2799. The amendmients to the Public Records
Act provided in AB 2799 would create unduc confusion and muddy the balance the Legislature
has achieved in protecting competing public interests. The amendments appear even to allow
any state agency to independently override the Public Records Act’s privacy protections without
going near a courtroom! (Sec. 6255).

We urge your 1o vote on this measure.

ge:  Assemblyman Kevin Shelley
. Senator Debra Bowen
Richard Rios, Assembly Governmental Organization
Michael Peterson, Assembly Republican Caucus
Ann Richardson, Deputy Legislative Secretary, Governor’s Office

LH: 593 A.281

(800) 666-1917
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GARY PENROD, SHERIFF

April 3, 2000

The Honorable Kevin Shelley
© Assembly Member '

Capitol Building #3160
Sacramecnto, CA 95814

Position: OPPOSE Assembly Bill 2799 Public Records: Disclosure
Dear Asscmbly Member Shelley:

The San Bernardino County Sheriff's Department must oppose Assembly Bill 2799 as it
would permit a court, despite any other exemption within the Public Records Act, to
foree the disclosure of an otherwise non-disclosable record if the facts of a particular casc
show the public interest served by disclosing the information outiveighs the public
intcrest served by not disclosing the record, We expect to see public agencies defending
victims who have a right under the current law not to have information disclosed about
themselves {rom request by the media. particularly the print media who seck to obtain
large volumes of information at times, some of which contains non-disclosable
information which requires extensive redacting. Tf the media could make an appropriale
argument, the agency would be prevented from redacting much of this information.

We believe the current section 6253 of the Govemment Code is functioning well with
both sides working from an cven playing field and for this reason, we must oppose this
measure. 1 have assigned my Legislative Liaison, Lieutenant Paul Curry, to work with
you and your staff to try to resolve this issue.  Please feel free 1o contact Licutcnant
Curry at 909.387.0632.

Sincerely,

Mg S ot

Gary S. Penrod, Sheriff

cc: Herb Wesson, Chair
Governmental Organization

~

.‘
]
Oy -

SAN BERNAADINO COUNTY SHERIFF'S DEPARTMENT

(800) 666-1917

¢
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April 17, 2000

Assemblyman Herb Wesson, Chair

Assembly Governmental Organization Committee
Room 2179, State Capito!

Sacramento, CA 95814

Subject: Assembly Bill 2799 (Shelley)
Position: OPPOSED
Hearing: April 24, 2000 Assembly Governmental Organization Committee

Dear Assembiyman Shelley,
California Manufacturers and Technology Association OPPOSES AB 2799.

Current law provides that public records may be kept confidential if there is a specific

exemption in the law, or if the agency determines that the public intercst served by not
making the record public clearly outweighs the public interest served by disclosing the
record.

This bill would create a ‘reverse’ bdancmg test, allowing exempt information to be made
public if the public jntercst served by disclosing the record cleaily outweighs the public
interest served by not disclosing the record.

CMTA opposes the application of this reverse balancing test to public records exempt
under the law. Agencics, companies and individuals interested in protecting proprietary
data would be subjest to litigation to protect confidentiality rights now specifically
protected by law.

In addition, CMTA opposes the application of the reverse balancing test to public records
not exempt under the law, Existing law provides that agencies must weigh the public

APRTE T

(800) 666-1917

‘ ‘:I LEGISLATIVE INTENT SERVICE

interest in not disclosing against the public imerest in disclosing, the greater burden being Rt
placed on the agency to show that confidentiality intercsts “clearly outweigh™ the st
&

disclosure interests, This is the appropriate standard to apply for public records.
Respectfully,

FRoNneily (m

Dorothy Rothrock
Policy Director, Corporate Counsel

cc:  Members of the Assemnbly Governmental Organization Committee

. Assemblyman Kevin Shelley
Consultants, Assembly Governmental Organization Committee
Michael Petersen, Asserably Republican Minority

W90 NINTL ST8LLY SuiTe 7200 BACRAMmMCENTO CA 038142747
P16, 441,5430 TIR) 5. 447,940 WWW.Comrra.COM
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- Franchise Tax Board ANALYSIS OF ORIGINAL BILL APR - 6 2000
Author: _Shelley Analystt Darrine Distefano Bl Number: _AB 2799
See Legislative :
Related Bills: _History Telephone: _845-6458 Introduced Date: _02-28-2000
Attomey: patrick Kusiak Sponsor;
SUBJECT: Public Record Disclosure/Make Available in Electronic Format if Available
| & fhen Requesfed :
SUMMARY

This bill would require any state or local agency that has public information in
an electronic format to make that information available to the public in an
electronic format in which the state agency holds the information. The reguester
would pay direct costs of duplicating the public record in an electronic format.

This bill would further require a public record to be discloged if, on the facts
of the particular case, the public interest is served by discleosing the record.

EFFECTIVE DATE

This bill would be effective on January 1, 2001, and operative for all public
record act requests made after that date.

LEGISLATIVE HISTORY

+

SB 1065 (99/00, vetoed) would have required any state or local agency that has
public information in an electronic format to make that infoimation available to

the public in an electronic format.

179 (97/98, vetoed) would have required any 5tateA;r local agency that has
public information in an electronic format to make the information available

electronically.

AB 142 (95/96), which failed passage in the Assembly Committee of Governmental
Organization, would have required any agency that has public information in an
electronic format to make the information available in an electronic format.

SPECIFIC FINDINGS

Under current state law, any person may obtain a copy of any identifiable public
record, except records exempt from disclosure, upon payment of any fees
{statutory or direct costs of duplicatien). If the record is stored as computer
data, the agency is authorized to determine the format in which the computer data

are provided to a requester.

This bill would require any agency that has public- information in an electronic
format to provide that information in any electronic format in which it holds
that information. The agency alsc shall provide a copy of any electronic record
in any format requested if the agency uses the requested format to make copies

for itself or other agencies. 4

g

Department Diregtor ? Date

Board Position;

$ NA ____::R g "
.‘—" A —— A 7. PENDING ‘ 4@/ g / 41 ‘
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Assembly Bill 2799 (Shelley)
* Introduced February 28, 2000

Paqe 2

This bill would provide that a public agency would not be required to reconstruct
a report in an electronic format if the report were no longer available in an

sctronic format.

This bill would provide that direct costs of duplication include the costs
related to duplicating the electronic record.

This bill would delete the existing provzsion authorxzxng an agency to determine
the format in which computer data are provided.

This bill would provide for a balancing test weighing the public interest sexved
by disclosure against the public interest served by not disclosing. This

balancing test would be applied to determine whether an agency or ‘superior court
may disclose or order to be disclosed a record otherwlse exempt from disclosure.

Implementation Considerations

This bill would not significantly impact the department’s programs and
operations. :

FISCAL IMPACT

Departﬁental Costs

This bill would not significantly impact the department’s costs since
existing law allows, and this bill further specifies, that agencies can be
reimbursed for direct costs of duplication.

-
I =

Tax Revenue Discussion

This bill would not impact state income tax revenue,

BOARD POSITION

Pending.

LH: 597 A _285
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JALIFORNIA
ASSOGCIATION OF
HEALTH FACILITLES

 CAHF

Supporting People.
Health and

Quality of Life April 17, 2000

2200 K Strect
PQ. Rax 937004
Sacramento

" California
(O3816) $5353.7 004
fax (916} 341-0441
{916) 44 1-6<400

Assembly Member Herb Wesson

Chair, Assembly Committee on Governmental Organization
State Capitol Building, Room 2179

Sacramento, CA 95814

1124 Weasr Sawth Serevt RE: Oppose: AB 2799 (Shelley)
Suite 304

o gt Dear Assembly Member Wesson:
90017

fax (213) 627 0100
{213) 627-3000

By Box 370
Ha
alifosnia

92048
fBax (7601 943-1049
(760) H4-1646

Roland G, Rapp
Clyaianwan of the Boird

The California Association of Health Facilities (CAHF), a non-profit professional
organization representing a majority of the state’s licensed long-term health care facilities,
has taken an oppose position on AB 2799 (Shelley).

AB 2799 would allow a state agency or a superior court in California to order disclosure
of a record, already made exempt from disclosure under the express and detailed
provisions of the California Public Records Act (Government Code Section 6254), if the
agency or the court determines that "the public intercst served by disclosing the record
clearly outweighs the public interest served by not disclosing the record.”

The court’s current role under the Public Records Act is to determine whether the
information being kept from public view falls into one of the categories detailed in

(800) 666-1917

/' LEGISLATIVE INTENT SERVICE

Richard Mendlen Section 6254. There is no reason to require judges to undertake a broad balancing review

¥ice Chuieman of the Suud 1o determine whether to override express privacy protections enacted by the Legislature.

Paul D, Tunnell ::“I

Secretary/Trcasuter CAHF is concerned that enactment of this legislation would effectively eliminate the ‘:3:
[ 4

Terry L. Mundy
Immediare Must Chaemun

A TRADITION
0.1 A RING

safeguards which exist for protecting both confidential and proprictary information by
allowing any individual, regardless of motivation, to use the civil justice system to invade
personal privacy and reveal confidential information, and possibly harass organizations
with litigation. The amendments to the Public Records Act provided in AB 2799 would
create undue confusion and muddy the balance the Legislature has achieved in protecting
competing public interests,

LH: 598 A -286



We urge your "No" vote on AB 2799 (Shelley) when it is heard in the Assembly
Committee on Government Organization on April 24, 2000.

Sincerely, i 2’ 2

Nancy C. Armenwbut
Director of Legislative Affairs

ce: Members of the Assembly Committee on Government Organization
Assembly Member Kevin Shelley

LH: 599 A -287

(800) 666-1917
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1100 K Streat
Suite 101
Sacraments
Colifornic
95814

Tekephoor
916.327.7500
Focsindy
915.441,5507

/ " Colifornia State Association of Counties

April 7, 2000

The Honorable Kevin Shelley
Member of the Assembly

Room 3160, State Capitol Butlding
Sacramento, CA 95814

RE: AR 2799 (Shelley) — Oppose unless amended
Set for hearing April 11, Assembly Governmental Organization Committes

Dear Assembly Mcmber Shelley:

The California State Association of Counties (CSAC) writes to indicate its position of opposc unless
amended on AB 2799, your measure relating to public records.

As we indicated in our previous letter, CSAC has grave concerns about what we view as a serious
erosion of protections afforded to non-disclosable information by the potentially broad application of
Government Code scction 6255(b). Although we understand that you are comtemplating an
amendment to this section to exclude records that are specifically prohibited from release, we must
indicate our opposition in principle to the proposed “reverse balancing” provision. Even with the
proposed amendment, there exists real apprehension that the “reverse balancing” provision may, at
best, lead to confusion as to what materials is subject to disclosure under the Public Records Act and,
at worst, result in release of information that was never intended to be subject to public disclosure.

Counties have consistently indicated their desire and willingness to fulfill their statutory ebligations
in regards to disclosing public records. We believe, however, that sections 6255 (a) and (b) introduce
unnecessary confusion and place public agencies in an untendble position as they attempt to assess
whether a record should be disclosed. In addition, we continue to solicit specific input from counties
as to the practical application of all other changes contained in your measure.

We thank you for your willingness thus far to meet with and address local government concerns.
However, to protect what we view as a critical protection in public records law, CSAC must take an
oppose unless amended position. Qur hope is that we can continue our discussions with you and your
staff to resolve our concetrns on this bill. Fecl free to contact me at 916/327-7500, ext. 513, or
Elizabeth Howard at 916-327-7500, ext. 537 to discuss this matter further. Thank you.

Sinccrely,
SN

Rubin R. Lopez
Legislative Representative

cc: The Honorable Herb Wesson, Chair, Assembly Governmental Organization Committee
Members and Consultants, Assembly Governmental Organization Committee

LH: 600 A -288
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