Supreme Court of California Supreme Court of California
Jorge E. Navarrete, Clerk and Executive Officer of the Court Jorge E. Navarrete, Clerk and Executive Officer of the Court
Electronically RECEIVED on 6/16/2020 on 8:24:34 AM Electronically FILED on 6/16/2020 by April Boelk, Deputy Clerk

MARY K. McCOMB

State Public Defender

State Bar No. 132505
WILLIAM C. WHALEY
Deputy State Public Defender
State Bar No. 293720

770 L Street, Suite 1000
Sacramento, CA 95814
Telephone: (916) 322-2676
Facsimile: (916) 327-0459
E-mail: william.whaley@ospd.ca.gov

Attorneys for Appellant

IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

PEOPLE OF THE STATE OF CALIFORNIA, No. S154459

Plaintiff and Respondent, (Los Angeles County Superior
Court No. BA273283-01)

Death Penalty Case
CHESTER DEWAYNE TURNER

Defendant and Appellant.

APPELLANT’S MOTION TO TAKE JUDICIAL NOTICE
AND PROPOSED ORDER

TO THE HONORABLE TANI CANTIL-SAKAUYE, CHIEF JUSTICE, AND
THE HONORABLE ASSOCIATE JUSTICES OF THE SUPREME COURT
OF THE STATE OF CALIFORNIA:

Under Evidence Code sections 452, subdivisions (c) and (h) and 459,
subdivision (a), and rules 8.252 and 8.630(h) of the California Rules of Court,
appellant Chester Dewayne Turner moves that this Court take judicial notice
of the autopsy report signed by Dr. Susan F. Selser on October 8, 1989,
concerning her September 25, 1989 autopsy of Regina Washington’s fetus. A



certified copy of the autopsy report is attached as Exhibit A to this motion,
which 1is filed concurrently with Appellant’s Second Supplemental Opening
Brief.

This motion is based on the attached Memorandum of Points and

Authorities and the records and files in this case.

DATED: June 16, 2020

Respectfully Submitted,

MARY K. McCOMB
State Public Defender

/sl
WILLIAM C. WHALEY
Deputy State Public Defender




MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
REQUEST TO TAKE JUDICIAL NOTICE

Mr. Turner seeks judicial notice of the autopsy report attached hereto
as Exhibit A.

Under rule 8.252(a)(2)(A) of the California Rules of Court (hereinafter,
“rule”), a request for judicial notice must state why the matter to be noticed is
relevant to the appeal. Dr. Selser’s autopsy report is relevant to the argument
raised in Appellant’s Second Supplemental Opening Brief, which contends
that the trial court violated Mr. Turner’s state evidentiary and confrontation
rights by admitting statements Dr. Selser made in the autopsy report
through the testimony of a different medical examiner who did not perform or
participate in the autopsy.

Under the confrontation clause of the Sixth Amendment, a court is
barred from admitting testimonial hearsay statements of a witness who does
not appear at a criminal trial, unless the defendant had a prior opportunity
to cross-examine the witness and the witness is unavailable to testify at trial.
(Crawford v. Washington (2004) 541 U.S. 36, 53-54, 59 & fn. 9.) In People v.
Dungo (2012) 55 Cal.4th 608, 615, fn. 3, this Court took judicial notice of an
autopsy report and applied Crawford to the report. The Court concluded that
testimonial out-of-court statements have two critical components: “First, to
be testimonial the statement must be made with some degree of formality or
solemnity. Second, the statement is testimonial only if its primary purpose
pertains in some fashion to a criminal prosecution.” (Id. at p. 619.) Dungo
held that the autopsy report failed to satisfy both components. (Id. at p. 621.)
The statements in the autopsy report at issue here possesses the requisite
formality and primary purpose to render them “testimonial” for purposes of
Crawford. The autopsy report is therefore relevant to this appeal.

Although the statements in Dr. Selser’s autopsy report were read to the



jury by Dr. Scheinin during the prosecution’s case-in-chief (12RT 1820-1825),
the autopsy report itself was not introduced into evidence. Moreover, Mr.
Turner did not ask the trial court to take judicial notice of the report. (Cal.
Rules of Court, rule 8.252(a)(2)(B).)

Under rule 8.252(a)(2)(C), if judicial notice of the matter was not taken
by the trial court, then the motion must state why the matter is subject to
judicial notice under Evidence Code section 451, 452, or 453. As noted, this
Court took judicial notice of the autopsy report in People v. Dungo, supra, 55
Cal.4th at p. 615, fn. 3. As a public document, an autopsy report is subject to
judicial notice under Evidence Code section 452, subdivisions (c) and (h).
(People v. Castillo (2010) 49 Cal.4th 145, 157 [court may take judicial notice
of public record when it does not consider record for truth of matters stated
therein]; Dixon v. Superior Court (2009) 170 Cal.App.4th 1271, 1278 [autopsy
report is public record].)

The matter to be noticed does not relate to proceedings occurring after
the judgment that is the subject of the appeal. (Cal. Rules of Court, rule
8.252(a)(2)(D).)
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Accordingly, appellant moves that this Court take judicial notice of the
attached Exhibit A, the autopsy report signed by Dr. Selser on October 8,
1989.

Dated: June 16, 2020 Respectfully Submitted,

MARY K. McCOMB
State Public Defender

/sl
WILLIAM C. WHALEY
Deputy State Public Defender




EXHIBIT A



COUNTY OF LOS ANGELLS CHIEF MEDICAL EXAMINERCORONER

WASHINGTON, BABY GIRL

AUTOPSY REPORT |© e&s-ossos
12

I performed an autopsy on the body of ’
at the DEPARTMENT OF CRRIEF MEDICAL FXAMINER- CORONER
Los Angeles, California on HOURS
(Dale) {Time)
From the anatomic findings and pertinent history | ascribe the death to:
(A) ) X
DUE TO OR AS A CONSERQUENCE OF 6 1/2 MONTHS GESTATION
(B) MATERNAL_ STRANGULATION
DUE TO OR AS A CONSEQUENCE OF
()
OTHER SIGNIFICANT CONDITIONS -
Anatomical Summary:
I. Anoxic intrauterine fetal demise, female, 825 grams,
approximately 6 1/2 months gestation.
A. Petechial hemorrhage of the epicardium and
pleura.
B. Material strangulation, (see Coroner's Case
89-09239).
I1. See Toxicology Report.
IIl. See Microscopic Report.

16X 890M —Rev. 3/73- 7




This is a true certified copy of the record
if it bears the seal of the Department of
Medical Examiner - Coroner
imprinted in purple ink.
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COUNTY OF LDS ANGELES CHIEF MEDICAL EXAN INER-CORONER

1 2 | AUTOPSY REPORT | s89-09302

WASHRINGTON, BABY GIRL

Page ____

;L__;

I B ——

CIRCUMSTANCES:

At autopsy of Coroner's Case 89-09239 a fetus was found

in the uterus. According to weights and measurements, approximately
6 1/2 months gestation, weighing 825 grams, female. The

mother died of strangulation.

EXTERNAL DESCRIPTION:

The body is unembalmed and that of a well-developed, well-nourished,
light-skinned, Black female fetus measuring 25 cm. head
circumference, 19 cm. chest civcumference, 24 cm. crown-rump,
36 cm. crown-heel, 5.4 mm. foot length and weighing 825
grams. The body is recovered within the enlarged uterus.

The placenta shows an antevolateral right attachment and
there is no placental! previa or abruption. The fetus shows

a cephalic presentaticn with its back toward the left side.
Approximately 12 inches of attached three vessel umbilical
cord is present without obstruction of the cord or babys
neck. It has a slightly eccentric attachment to the placenta
and slightly turbid meconium is present in the amniotic

sac. There is no rupture of the membranes.

The fetus is cold and unembalmed. There is some slight ]
focal skin slippage but no maceration is noted. The skin

is generally pink with pale areas over the chest, abdomen,
left knee, face and back in areas where the pressure were.
There is slight skin slippage noted along the back of the
legs and heels and the back of the ear area, these may have
been caused by removal at the time of autopsy. There is

no apparent 'ovérriding, of the sutures or significant autolysis
noted, in fdct the fetus appears generally as well or better
preserved than the mother. The hair”is brown, about 1/4

of apn«inch_and there is slight whitish vernix in the hair.
The’fontanelles are flat and there is no overriding in the
sutufes. The eyes are bluish-brown and the corneae are
hazy:. The nose and ears are clear and unremarkable. The
mouth is clear without any congenital anomalies or injury.

Tﬁéznegk is symmetrical and no injury is noted.

The chest and abdomen and back are¢ untremarkable. The anus
is patent and meconium {s noted. ' =

The upper and lower extremities are unremarkable, no congenital
anomalies or other changes are noted except that described
above. The body is tagged at autopsy with its own numetical
tag, Coroner's 89-09304.

16A I8P —ReY
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COUNTY OF LOS ANGELES CHIEF MEDICAL EXAMINERCORONER

1 2, AUTOPSY REPORT | 89-09304

WASHINGTON, BABY GIRL

Page

INTERNAL EXAMINATION:

The body is opened with the usual Y-shaped incision. No
injuries are noted to the subcutaneous tissues. The pleural,
peritoneal and pericardial cavities are smooth and glistening,
moist and free of adhesion. The liver edge is slightly

tounded and about 1 inch below the costal margin at the

right mid clavicular line. The spleen is subcostal. The

organs occupy their usual anatomic positions except as otherwise
noted. The mediastinum is midline.

CARDIOVASCULAR SYSTEM:

The heart weighs 3.4 grams. The epicardium is smooth and
glistening with a few petechiae. The foramen ovale and

ductus are open. No congenital anomalies are noted. Moderate
red-purple liquid blood is present in the heart and great
vessels, The coronary arteries and aorta are grossly normal.

RESPIRATORY SYSTEM:

The right and left lungs weigh 14.0 and 9.5 grams show smooth
pleurae, pink, primarily atelectatic without any crepitance

or indication of respiration of air. There are petechiae
along the pleurae seen. Intrinsic bronchi and trachea contain
minimal, slightly tan material.

§
il

NECK DISSECTION:, .. beitiiran auti & ol il

Dissection '6f ' the sternocleidomastoid muscles, strap muscles
of the neck, thyroid cartilage, hyoid bone and anterior
cg;yjhéi%gpine are unremarkable. .

7
P, ot
-

B i g
YREPATOBILTIARY SYSTEM:

;ﬁke‘liver weighs-42 grams. The capsule is intact, the edge
slightly round, the parenchyma. somewhat soft with some slight
autolysis and purplish-tanbeownfﬁiﬁhe gallbladder is unremarkable.

Jl i S IAA S04
SPLEEN AND LYMPRATICS:

The spleen weighs 1.5 grams. The capsule is intact, the
Lu, parenchyma moderately firm, red-purple and trabecular.

T6ATIEP—Rey, IfT3—
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COUNTY OF LOS ANGELES

CHIEF MEDICAL EXAMINER-CORONER

12 AUTOPSY REPORT No- 89-09304

T S—

WASHINGTON, BABY GIRL

The lymph nodes and bone marraw are unremarkable grossly.

ENDOCRINE SYSTEM:

The thyroid, thymus, adrenals, pituitary and pancreas show
some slipht autolysis and some congestion in the adrenal
medulla areas.

GENITOURINARY SYSTEM:

The right and left kidneys weigh 8.0 grams together. They
are grossly normal. The bladder is intact and there is
minimal urine. The uterus, tubes and ovaries are unremarkable.

DIGESTIVE SYSTEM:

The trongue, pharynx and esophagus are clear. The stomach
nucosa is intact and the stomach is empty. The duodenum,
small bowel, appendix and large bowel are unremarkable.
There is some meconium in the distal colon.

MUSCULOSKELETAL SYSTEM: .

Unremarkable.

HEAD AND CENTRAL NERVOUS SYSTEM:
Reflectingfﬁhe scalp . shows no; injury. The skull is intact
and there are no' fractures, The dura is intact and there

is no egi or subdural hemorrhage, neomembrane accumulation,
blogd beneath the dura. 1'The brain'weighs 140 grams. There
isi'some slight congestion of the meningeal vessels but no
iﬁiﬁry is seen. Sectioning the brain and brainstem shows
gq,ﬁeriventricular hemo¥rhage or:injury noted.

o

TOXICOLOGY : -

; L 10 élpooled in the head
cavity, brain, liver, kidney and 'gallbladder are collected
at autopsy.

Heart blood and an EDTA tube of blo

JEATIIP—Rev. 375~
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COUNTY OF LGS ANGELES CHIEF MEDICAL EXAMINERCORONER

1 ZJ AUTOPSY REPORT [V 89-09304

Page _ .3

HISTOPATHOLOGY :

Routine sections are taken for the stock jar. Microscopic
cassettes are cut at the time of the autopsy. :
RADIOLOGY :

No x-rays are taken.

PHOTOGRAPHY -

The body is photographed on removal from the mother's uterus
and also after removal with its own Coroner's number.
WITHESSES:

Detective Joe Herrera, South Bureau Homicide Detective was
present during the autopsy of the mother and on removal

of the fetus.

OPINION:

On the basis of the autopsy findings, in my opinion, the

decedent died as a.result of anoxic intrauterine fetal demise
as a result of maternal strangulation.

" . ‘,"' .'.&1 ’.' 1 i _.,': /0- 8‘ -
SANSF .’ SELSER, M.D. . | . “DATE —4>
EPU1LY MEDICAL EXAMINER TR
o s

v

SFS:mt/jm:c ‘ - 'fﬁxw
T-9-28-89 —

16AIIRP—-RAEY, I/Ta~
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COUNTY OF LOS ANGELES

BODY- FULL LENGTH

v

CHIEF MEDICAL EXAMINERLCORONER

s
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COUNTY OF LOS ANGELES MEDICAL REPORT—FORENSIC SCIENCE CENTER
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COUNTY OF LOS ANGELLS

>

AUTOPSY CHECK SHEET

CHIEF MEDICAL EXAMINERCORONER
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PEOPLE OF THE STATE OF CALIFORNIA | NO- 5154459

Plaintiff and Respondent, (Los Angeles County Superior
Court No. BA273283-01)

Death Penalty Case
CHESTER DEWAYNE TURNER

Defendant and Appellant.

PROPOSED ORDER GRANTING APPELLANT'S MOTION TO TAKE
JUDICIAL NOTICE
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No. S154459

IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

THE PEOPLE, Respondent,
V.

CHESTER DEWAYNE TURNER, Appellant.

Appellant’s “Motion to Take Judicial Notice,” filed on June , 2020,

1s hereby granted.

Chief Justice
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DECLARATION OF SERVICE

Case Name: People v. Turner (Chester Dewayne)
Case Number: Supreme Court Case No. S154459
Los Angeles County Superior Court No. BA273283-01

I, Brenda J. Buford, declare as follows: I am over the age of 18, and not party to
this cause. I am employed in the county where the mailing took place. My business
address 1s 770 L Street, Suite 1000, Sacramento, California 95814. I served a true
copy of the following document:

APPELLANT’S MOTION TO TAKE JUDICIAL NOTICE
AND PROPOSED ORDER

by enclosing it in envelopes and placing the envelopes for collection and mailing on
the date and at the place shown below following our ordinary business practices. I
am readily familiar with this business’s practice for collecting and processing
correspondence for mailing.

The envelopes were addressed and mailed on June 16, 2020, as follows:

Chester Dewayne Turner, J-69942 | Honorable William R. Pounders,

CSP-SQ Judge

1AC 8 Criminal Appeals Unit

San Quentin, CA 94974 210 West Temple Street, Room M-3
Los Angeles, CA 90012

The aforementioned document(s) were served electronically (via TrueFiling) to the
individuals listed below on June 16, 2020:

Blythe J. Leszkay California Appellate Project
Deputy Attorney General 345 California St., Suite 1400
Attorney General-Los Angeles San Francisco, CA 94104
Office E-mail: docketing@capsf.org

300 South Spring Street, 5t Floor
Los Angeles, CA 90013
E-mail: blythe.leszkay@doj.ca.gov

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Signed on June 16, 2020, at Sacramento, CA.

s/
BRENDA J. BUFORD
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Supreme Court of California

Jorge E. Navarrete, Clerk and Executive Officer of the Court

STATE OF CALIFORNIA
Supreme Court of California

Electronically FILED on 6/16/2020 by April Boelk, Deputy Clerk

PROOF OF SERVICE

STATE OF CALIFORNIA
Supreme Court of California

Case Name: PEOPLE v. TURNER (CHESTER DEWAYNE)

Case Number: S154459
Lower Court Case Number:

1. At the time of service I was at least 18 years of age and not a party to this legal action.

2. My email address used to e-serve: William.Whaley@ospd.ca.gov

3. I'served by email a copy of the following document(s) indicated below:

Title(s) of papers e-served:

Filing Type

Document Title

SUPPLEMENTAL BRIEF

003 20200616 Turner 2SAOB

MOTION

004 20200616 Motion for judicial notice

Service Recipients:

Office of the Attorney General

Person Served Email Address Type Date / Time
Blythe Leszkay blythe.leszkay(@doj.ca.gov |e-Serve|6/16/2020 8:24:34 AM
Office of the Attorney General
221880
Peggy Huang docketinglaawt@doj.ca.gov |e-Serve [6/16/2020 8:24:34 AM

California Appellate Project

docketing@capsf.org

e-Serve

6/16/2020 8:24:34 AM

This proof of service was automatically created, submitted and signed on my behalf through my agreements with

TrueFiling and its contents are true to the best of my information, knowledge, and belief.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

6/16/2020

Date

/s/Brenda Buford

Signature

Whaley, William (293720)

Last Name, First Name (PNum)

Office of the State Public Defender

Law Firm
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