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MOTION FOR JUDICIAL NOTICE
Please take notice that, pursuant to Evidence Code §§ 459 and

452(d) and (h) and California Rules of Court, rules 8.520(g) and 8.252(a),
and for the Court’s convenience, Plaintiff and Appellant Arshavir Iskanian
hereby moves for an order granting judicial notice of the documents in the
bound volume submitted herewith, all of which are true and correct copies
of the materials enumerated in the Table of Contents thereto. The Motion
is based on this Notice and the Memorandum of Points and Authorities
below. |

MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION

Mr. Iskanian seeks judicial notice of the documents submitted

herewith in the bound volume. These documents are true and correct
copies of motions filed by former members of the plaintiff class in Iskanian
and orders issued thereon, all filed or issued after the order compelling
arbitration that is the subject of the instant appeal. These motions and
orders were filed and issued in the action styled Kempler v. CLS
Transportation Los Angeles, LLC, Los Angeles Superior Court Case No.
BC473931, which is related to Iskanian and was brought by former
Iskanian class members after the Iskanian class action was decertified as a
result of an order compelling individual arbitration (“Order”). A complete
list of the specific documents to be judicially noticed can be found on the
Table of Contents inside the bound volume submitted herewith.

II. JUDICIAL NOTICE OF THE ATTACHED EXHIBITS
SHOULD BE GRANTED

All documents of which Mr. Iskanian seeks judicial notice are
records of the Kempler action, which was filed against CLS by the
approximately 60 former Iskanian class members who elected to try to

arbitrate their claims rather than continuing to join with the rest of the class



in appealing the Order. The trial court deemed Kempler related to Iskanian
on December 16, 2011.

Evidence Code section 459(a) provides that a reviewing court may
take notice of any matter specified in Evidence Code section 452. The
matters that may be judicially noticed under Evidence Code section 452
include the “[r]ecords of ... any court of this state.” (Evidence Code
§452(d).) A reviewing court may judicially notice records from state court
proceedings. (Evidence Code § 459; Taus v. Loftus (2007) Cal.4th 683,
726 [in which the reviewing court granted judicial notice of records from
other California courts relevant to whether the defendants had obtained
private information about the plaintiff from confidential—rather than
public—court records]; Bell v. Greg Agee Construction, Inc. (2004) 125
Cal.App.4th 453, 459, fn. 2 [a workplace injury action in which the
reviewing court took judicial notice of the employer’s bankruptcey filing and
of the employee’s workers’ compensation filing].)

The attached documents are relevant to Mr. Iskanian’s appeal before
this Court because they refute an argument CLS makes for the first time in
its Answer Brief on the Merits. Specifically, CLS now takes the position
that because approximately 60 former Iskanian class members opted to
pursue individual arbitration after the trial court compelled the same, this
demonstrates that the arbitration agreement does not prevent the employees
from vindicating their rights. (CLS’s Br. at 12.)

However, as the attached documents demonstrate, the 60 former
class members who elected to proceed in arbitration spent the following
year-and-a-half trying in vain to access the arbitral forum to which they had
been compelled. The 60 former class members had to file the new Kempler
action and repeatedly move for orders from the trial court to impel CLS to
engage in the arbitration process. The attached documents demonstrate that

CLS consistently refused to pay its share of the arbitration fees for a period



of about seven months, resulting in the Ametican Arbitration Association
(“AAA”) closing each of the former class members’ files twice and that
CLS instructed AAA not to proceed with any arbitrations unless and until
the former class members agreed to consolidate their arbitration claims first
before one arbitrator, then four arbitrators. The former class members
accordingly had to engage in over one-and-a-half years of trial court
litigation just to gain access to the only forum allowed to them.
III. CONCLUSION

As the documents contained in the bound volume are the proper
subjects of judicial notice, Mr. Iskanian respectfully requests that the Court
grant this Motion and take judicial notice of the documents bound in the

volume presented.

Dated: April 10, 2013 Respectfully submitted,

Capstone Law APC

By: /&M

Glenn anas
Ryan B”Wu

Public Citizen Litigation Group
Scott L. Nelson

Attorneys for Plaintiff-Appellant
ARSHAVIR ISKANIAN



PROPOSED ORDER GRANTING PLAINTIFF-APPELLANT’S
MOTION FOR JUDICIAL NOTICE
The Motion for Judicial Notice filed by Plaintiff and Appellant

Arshavir Iskanian, having been filed, and grounds for judicial notice
appearing warranted under Evidence Code §459, §451 and/or § 452,
IT IS ORDERED that Plaintiff and Appellant Arshavir Iskanian’s Motion is
granted in full and the Court takes judicial notice of all of the documents
identified in the bound volume presented with the motion.
[alternatively]

IT IS ORDERED that Plaintiff and Appellant Arshavir Iskanian’s
Motion is granted in part, and the Court takes judicial notice of the
documents that are located behind the following tabs within the bound

volume:

Date:

Chief Justice



TABLE OF CONTENTS FOR

EXHIBITS TO MOTION FOR JUDICIAL NOTICE

TAB

DESCRIPTION

DATE

VOL.

Complaint filed in Kempler v. CLS Transportation Los
Angeles, LLC, Los Angeles Superior Court Case No.
BC473931 (“Kempler Action”)

11/18/11

¢ Plaintiffs’ Notice of Motion and Motion for Order
Compelling Specific Performance of Individual
Arbitration; Or, in the Alternative, Setting Aside the
Arbitration Agreement

* Plaintiffs’ Memorandum of Points and Authorities In
Support of Motion for Order Compelling Specific
Performance of Individual Arbitration; Or, in the
Alternative, Setting Aside the Arbitration Agreement

® Declaration of Raul Perez in Support of Plaintiffs’
Motion for Order Compelling Specific Performance
of Individual Arbitration; Or, in the Alternative,
Setting Aside the Arbitration Agreement

11/18/11

w

Notice of Related Cases re Kempler Action

11/21/11

Plaintiffs’ Amended Notice of Motion and Motion for
Order Compelling Specific Performance of Individual
Arbitration; Or, in the Alternative, Setting Aside the
Arbitration Agreement

12/20/11

(9,

Notice of Ruling re: Related Cases

12/21/11

Minute Order re Motion to Consolidate and Arbitration
and Clarification of Order

02/07/12

* Plaintiffs’ Motion for an Order Deeming Defendant
CLS to Have Waived Arbitration

* Declaration of Raul Perez in Support of Plaintiffs’
Motion for an Order Deeming Defendant CLS to
Have Waived Arbitration as to 19 Plaintiffs

08/31/12

Plaintiffs’ Amended Notice of Motion for Order Deeming
Defendant CLS to Have Waived Arbitration

09/20/12

Minute Order re Case Management Conference

11/06/12
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Raul Perez (SBN 174687)
RPerez@InitiativeLegal.com
Melissa Grant (SBN 205633)
MGrant@InitiativeLegal.com
Suzy E. Lee (SBN 271120)
SuzyLee@lnitiativeLegal.com
Initiative Legal Group APC
1800 Century Park East, 2nd Floor
Los Angeles, California 90067
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Attorneys for Plaintiffs
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

GREG KEMPLER, an individual; ADRIEN
WARREN, an individual; ANANTRAY
SANATHARA, an individual; ANGELO
GARCIA, an individual; ARTHUR POST, an
individual; AVAAVAU TOAILOA, an
individual; BELINDA WASHINGTON, an
individual; BENNETT SLOAN, an individual;
BRUCE GOLD, an individual; CARL
MUELLER, an individual; CARL SWARTZ,
an individual, CASSANDRA LINDSEY, an
individual; CLEOPHUS COLLINS, an
individual; DANIEL ARAYA, an individual;
DANIEL ROGERS MILLINGTON, JR., an
individual; DAROLD CALDWELL, an
individual; DAVID BARANCO, an
individual; DAVID MONTOYA, an
individual; DAWN BINGHAM, an individual;
EDWARD SMITH, an individual; EDWIN
GARCIA, an individual; ELIJHA NORTON,
an individual; FLAVIO SILVA, an individual;
FRANK G. DUBUY, an individual; GERALD
GRIFFIN, an individual; GLEN ALSTON, an
individual; IGOR KROO, an individual;
JAMES C. DENISON, an individual; JAMES
RICHMOND, an individual; JAMES
STERLING, an individual; JERRY BOYD, an
individual; JIRO FUMOTO, an individual;
JOHNNIE EVANS, an individual;
JONATHON SCOTT, an individual; JULIUS
FUNES, an individual; KAREN BAILEY, an

BC473931

Case No.:
(1) Breach of Contract;

(2) Rescission;

(3) Specific Performance; and

(4) Declaratory Relief

Jury Trial Demanded

U Gina Grder
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individual, KARIM SHARIF, an individual;
KENNY CHENG, an individual; KUNG
MING CHANG, an individual; LAMONT
CRAWFORD, an individual; LEROY
CLARK, an individual; LUIS EARNSHAW,
an individual; MARCIAL SAZO, an
individual; MARQUEL ROSE, an individual;
MASOOD SHAFII, an individual;
MATTHEW LOATMAN, an individual;
MIGUEL DE LA MORA, an individual;
MYRON ROGAN, an individual; NEIL BEN
YAIR, an individual; PATER PAULL, an
individual; PATRICK COOLEY, an
individual; RAFAEL CANDELARIA, an
individual; RAUL FUENTES, an individual;
REGINALD COLWELL, an individual;
ROBERT OLMEDQ, an individual; ROGER
PERRY, an individual; SCOTT SULLIVAN,
STEVE MAYNARD, an individual; SUSAN
STELLMAN, an individual; THOMAS
MARTIN, an individual; WAYNE IKNER, an
individual; WILLIAM BANKER, an
individual; and WILLIAM PINKERTON, an
individual,

Plaintiffs,
vs.
CLS TRANSPORTATION LOS ANGELES
LLC, a Delaware corporation; and DOES 1

through 10, inclusive,

Defendants.
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Plaintiffs, individuals, allege as follows:
JURISDICTION AND VENUE

1. This Court has jurisdiction over this action pursuant to the California
Constitution, Article VI, § 10, which grants the Superior Court “original jurisdiction in all
causes except those given by statute to other courts.” The statutes under which this action is
brought do not specify any other basis for jurisdiction.

2. This Court has jurisdiction over all Defendants because, upon information and
belief, each party is either a citizen of California, has sufficient minimum contacts in California,
or otherwise intentionally avails itself of the California market so as to render the exercise of
Jurisdiction over it by the California courts consistent with traditional notions of fair play and
substantial justice.

3. Venue is proper in this Court because, upon information and belief, one or more
of the named Defendants reside, transact business, or have offices in this county and the acts and
omissions alleged herein took place in this county.

THE PARTIES

4. Plaintiff GREG KEMPLER is a resident of Los Angeles County, in the state of
California.

5. Plaintiff ADRIEN WARREN is a resident of San Mateo County, in the state of
California.

6. Plaintiff ANANTRAY SANATHARA is a resident of Orange County, in the state
of California.

7. Plaintiff ANGELO GARCIA is a resident of Solano County, in the state of
California.

8. Plaintiff ARTHUR POST is a resident of Los Angeles County, in the state of
California.

9. Plaintiff AVAAVAU TOAILOA is a resident of Alameda County, in the state of

California.

-2-
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10.
New York.
11.
California.
12.
California.
13.
California.
14.
California.
15.
Florida.
16.
of California.
17.
California.

18.

Plaintiff BELINDA WASHINGTON is a resident of Ulster County, in the state of
Plaintiff BENNETT SLOAN is a resident of San Mateo County, in the state of
Plaintiff BRUCE GOLD is a resident of Los Angeles County, in the state of
Plaintiff CARL MUELLER is a resident of Contra Costa County, in the state of
Plaintiff CARL SWARTZ is a resident of Los Angeles County, in the state of
Plaintiff CASSANDRA LINDSEY is a resident of Flagler County, in the state of
Plaintiff CLEOPHUS COLLINS is a resident_ of Los Angeles County, in the state
Plaintiff DANIEL ARAYA is a resident of San Bernardino County, in the state of

Plaintiff DANIEL ROGERS MILLINGTON, JR. is a resident of Orange County,

in the state of California.

19.

Plaintiff DAROLD CALDWELL is a resident of Los Angeles County, in the state

of California. _

20.
of California.
21.
California.
22.
California.

23.

Plaintiff DAVID BARANCO is a resident of San Francisco County, in the state

Plaintiff DAVID MONTOYA is a resident of Kern County, in the state of

Plaintiff DAWN BINGHAM is a resident of Los Angeles County, in the state of

Plaintiff EDWARD SMITH is a resident of Los Angeles County, in the state of

-3-
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California.

24,

California.

25.

California.
26.
217.
California.
28.

California.

29.

California.
30.
California.
31.
California.
32.
California.
33.
California.
34.
California.
35.
California.
36.
California.

37.

Plaintiff EDWIN GARCIA is a resident of Los Angeles County, in the state of
Plaintiff ELIJHA NORTON is a resident of Los Angeles County, in the state of

Plaintiff FLAVIO SILVA is a resident of Marin County, in the state of California.
Plaintiff FRANK G. DUBUY is a resident of Los Angeles County, in the state of

Plaintiff GERALD GRIFFIN is a resident of Los Angeles County, in the state of
Plaintiff GLEN ALSTON is a resident of Alameda County, in the state of
Plaintiff IGOR KROO is a resident of Los Angeles County, in the state of
Plaintiff JAMES C. DENISON is a resident of Alameda County, in the state of
Plaintiff JAMES RICHMOND is a resident of Amador County, in the state of
Plaintiff JAMES STERLING is a resident of Los Angeles County, in the state of
Plaintiff JERRY BOYD is a resident of Los Angeles Co;Jnty, in the state of
Plaintiff JIRO FUMOTO is a resident of Santa Clara County, in the state of
Plaintiff JOHNNIE EVANS is a resident of Los Angeles County, in the state of

Plaintiff JONATHON SCOTT is a resident of Maricopa County, in the state of

-4 -
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Arizona.

38.
California.
39.
California.
40.
California.
41.
California.
42,
of California.

43.

Plaintiff JULIUS FUNES is a resident of Los Angeles County, in the state of

Plaintiff KAREN BAILEY is a resident of San Francisco County, in the state of

Plaintiff KARIM SHARIF is a resident of Los Angeles County, in the state of

Plaintiff KENNY CHENG is a resident of San Mateo County, in the state of

Plaintiff KUNG MING CHANG is a resident of Los Angeles County, in the state

Plaintiff LAMONT CRAWFORD is a resident of Los Angeles County, in the

state of California.

44,
California.
45.
California.
46.
California.
47.
California.
48.
California.

49.

Plaintiff LEROY CLARK is a resident of Los Angeles County, in the state of

Plaintiff LUIS EARNSHAW is a resident of San Mateo County, in the state of

Plaintiff MARCIAL SAZO is a resident of Los Angeles County, in the state of

Plaintiff MARQUEL ROSE is a resident of Los Angeles County, in the state of

Plaintifft MASOOD SHAFII is a resident of Los Angeles County, in the state of

Plaintiff MATTHEW LOATMAN is a resident of Los Angeles County, in the

state of California.

50.

Plaintiff MIGUEL DE LA MORA is a resident of Los Angeles County, in the

state of California.

-5-
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51.

California.

52.

California.
53.
California.
54,
California.

55.

Plaintiff MYRON ROGAN is a resident of Los Angeles County, in the state of
Plaintiff NEIL BEN YAIR is a resident of Los Angeles County, in the state of
P]air;tiff PATER PAULL is a resident of Los Angeles County, in the state of
Plaintiff PATRICK COOLEY is a resident of Los Angeles County, in the state of

Plaintiff RAFAEL CANDELARIA is a resident of Los Angeles County, in the

state of California.

56.
California.
57.
California.
58.
California.
59.
60.
California.
61.
California.

62.

Arizona.

63.
California.
64.

California.

Plaintiff RAUL FUENTES is a resident of Los Angeles County, in the state of

Plaintiff REGINALD COLWELL is a resident of Ventura County, in the state of

Plaintiff ROBERT OLMEDO is a resident of Los Angeles County, in the state of

Plaintiff ROGER PERRY is a resident of Clark County, in the state of Nevada.
Plaintiff SCOTT SULLIVAN is a resident of Los Angeles County, in the state of

Plaintiff STEVE MAYNARD is a resident of Los Angeles County, in the state of

Plaintiff SUSAN STELLMAN is a resident of Pima County, in the state of

Plaintiff THOMAS MARTIN is a resident of Los Angeles County, in the state of

Plaintiff WAYNE 1KNER is a resident of Orange County, in the state of

-6-
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65.  Plaintiff WILLIAM BANKER is a resident of Los Angeles County, in the state of
California.

66.  Plaintiff WILLIAM PINKERTON is a resident of Multnomah County, in the state
of Oregon.

67.  Defendant CLS Transportation Los Angeles LLC (hereinafter “Defendant™) was
and is, upon information and belief, a corporation doing business within the state of Delaware,
and at all times hereinafter mentioned, is an employer whose employees are engaged throughout
this county, the state of California, or the various states of the United States of America.

68.  Plaintiffs are unaware of the true names or capacities of the Defendants sued
herein under the fictitious names DOES 1-10, but pray for ieave to amend to serve such
fictitiously named Defendants pursuant to California Code of Civil Procedure § 474 once their
names and capacities become known.

69. Plaintiffs are informed and believe, and thereon alleges, that Does 1-10 are the
partners, agents, owners, shafeholdérs, rﬁanagers or employees of Defendant, and were acting on
behalf of Defendant.

70. Plaintiffs are informed and believe, and thereon alleges, that each and all of the
acts and omissions alleged herein was performed by, or is attributable to, Defendant and DOES
1-10 (collectively “Defendants” or “CLS™), each acting as the agent for the other, with legal
authority to act on the other’s behalf. The acts of any and all Defendants were in accordance
with, and represent the official policy of, Defendant.

71. At all times herein mentioned, Defendants, and each of them, ratified each and
every act or omission complained of herein. At all times herein mentioned, Defendants, and
each of them, aided and abetted the acts and omissions of each and all the other Defendants in
proximately causing the damages herein alleged.

72. Plaintiffs are informed and believe, and thereon allege, that each of said
Defendants is in some manner intentionally, negligently, or otherwise responsible for the acts,

omissions, occurrences, and transactions alleged herein.

-7-
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GENERAL ALLEGATIONS

73.  On August 4, 2004, a putative class action complaint was filed in the action styled
Arshavir Iskanian v. CLS Transportation Los Angeles, LLC, et al., Los Angeles Superior Court
case number BC 356521 (the “Iskanian Action”). That action is currently pending.

74.  Atall times set forth, CLS employed Plaintiffs in the capacity of livery drivers
and other similar positions. Each and every Plaintiff herein is either currently employed by
Defendants or was employed by Defendants within the four years prior to the filing of the
complaint in the Iskanian Action.

75. On information and belief, Defendants continue to employ drivers within
California.

76.  The Iskanian Action was filed by Arshavir Iskanian on his own behalf and on
behalf of a class of similarly situated current and former employees of Defendant.

77.  The Iskanian Action alleged causes of action for: (1) unpaid overtime in violation
of California Labor Code (“Labor Code™) §§ 510 and 1198; (2) impfoper Wage ;statements in
violation of Labor Code § 226(a); (3) missed meal periods in violation of Labor Code §§
226.7(a) and 512; (4) missed rest periods in violation of Labor Code § 226.7(a); (5) improper
withholding of wages and failure to indemnify business expenses in violation of Labor Code §§
221 and 2802; (6) confiscation of gratuities in violation of Labor Code § 351; (7) non-payment
of wages upon termination in violation of Labor Code §§ 201 and 212; and (8) failure to pay
wages in violation of Labor Code § 204. The Iskanian Action also asserted claims under the
Private Attorneys General Act of 2004, Labor Code §§ 2698, et seq. (“PAGA”).

78.  In February 2007, CLS filed a Motion to Compel Arbitration and Stay or Dismiss
the Iskanian Action. The plaintiffs to the Iskanian Action opposed that motion. On March 13,
2007, the trial court granted CLS’s Motion to Compel Arbitration. On information and belief],
the document attached hereto as Exhibit 1 is a copy of an arbitration agreement entered into
between the Defendant CLS and Plaintiff Kung-Ming Chang. On information and belief; it is

Defendants’ position that this document is substantially identical to arbitration agreements

8
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purporting to govern the claims of each and every Plaintiff herein.

79.  The plaintiffs in the Iskanian Action appealed the trial court’s order compelling
arbitration. On May 27, 2008, the Court of Appeal, remanded the matter back to the trial court
for findings under the test enunciated in Gentry v. Superior Court, 42 Cal. 4th 443-(2007).
However, on remand, CLS withdrew and abandoned its Motion to Compel Arbitration and
litigation in the Iskanian Action proceeded in the Los Angeles Superior Court thereafter.

80. On August 24, 2009, the court certified the class in the Iskanian Action (the
“Iskanian Class”).

81.  Each and every Plaintiff herein was a member of the Iskanian Class.

82. In May 2011, CLS filed a Motion for Renewal of its prior Motion to Compel
Arbitration in the Iskanian Action. The plaintiffs opposed the motion. On June 13, 2011, the
trial court in the Iskanian Action granted CLS’s Motion for Renewal, ordered the plaintiff
therein to individual arbitration, and dismissed the class claims. A true and correct copy of the
court’s June 13, 2011 order is attached hereto as Exhibit 2.

83.  On August 11, 2011, the plaintiffs to the Iskanian Action filed a notice of appeal
of the June 13, 2011 order. That appeal is pending and is not yet fully briefed.

84.  Plaintiffs herein, however, sixty-three former members of the Iskanian Class,
elected to pursue individual arbitration against Defendant pursuant to the trial court’s order as
follows:

a. Plaintiff GREG KEMPLER (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR Services, Inc. (“ADR”) on or about August 12, 2011. A true and correct copy of
Plaintiff’s claim is attached hereto as Exhibit 3. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
KEMPLER was contractually required to file the arbitration claim with the American Arbitration
Association (“AAA”). A true and correct copy of the September 19, 2011 letter is attached hereto
as Exhibit 4. On September 28, 2011, Plaintiff filed a claim for individual arbitration with AAA.

A true and correct copy of Plaintiff’s September 19, 2011 letter is attached hereto as Exhibit 5. By

-9.
COMPLAINT




O 0 NN N B W e

NN N NN N N N N e em e e e e e pem b e
[ B I« R Y e e = (e R B = v R - e ¥ S =}

letter dated October 10, 2011, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. A true and correct copy of Defendants’
October 10, 2011 letter is attached hereto as Exhibit 6. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS. A true and correct copy of the AAA’s letter of
October 20, 2011 is attached hereto as Exhibit 7.

b. Plaintiff ADRIEN WARREN (referred to as “Plaintiff” for this paragraph) filed
a claim with ADR on or about August 19, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28,2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20,2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

c. Plaintiff ANANTRAY SANATHARA (referred to as “Plaintiff” for this
paragraph) filed a claim with ADR on or about September 14, 2011. By letter dated September
19, 2011, counsel for Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part
on the basis that Plaintiff was contractually required to file the arbitration claim with AAA. Onor
about September 28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter
dated October 10, 2011, by and through counsel, Defendants objected to the arbitration filing with
AAA and expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011,
AAA advised that it would refund any fees advanced by or on behalf of Plaintiff and would
decline to arbitrate this and any future claims involving CLS.

d. Plaintiff ANGELO GARCIA (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 19, 2011. By letter dated September 19, 2011, counsel for

Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
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Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

e. Plaintiff ARTHUR POST (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 29, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised thét it would r.efund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

f. Plaintiff AVAAVAU TOAILOA (referred to as “Plaintiff” for this paragraph)
filed a claim with ADR on or about August 19, 2011. By letter dated September 19, 2011, counsel
for Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

g. Plaintiff BELINDA WASHINGTON (refesred to as “Plaintiff” for this
paragraph) filed a claim with ADR on or about August 12,2011. By letter dated September 19,

2011, counsel for Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on
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the basis that Plaintiff was contractually required to file the arbitration claim with AAA. Onor
about September 28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter
dated October 10, 2011, by and through counsel, Defendants objected to the arbitration filing with
AAA and expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011,
AAA advised that it would refund any fees advanced by or on behalf of Plaintiff and would
decline to arbitrate this and any future claims involving CLS.

h. Plaintiff BENNETT SLOAN (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 19, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced b}; or on.beha-lf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

i. Plaintiff BRUCE GOLD (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about September 6, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through coun.sel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

] Plaintiff CARL MUELLER (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 19, 2011. By letter dated September 19, 2011, counsel for

Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
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Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counse!, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

k. Plaintiff CARL SWARTZ (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to PlaintifP’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

L Plaintiff CASSANDRA LINDSEY (referred to as “Plaintiff” for this paragraph)
filed a claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel
for Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

m.  Plaintiff CLEOPHUS COLLINS (referred to as “Plaintiff” for this paragraph)
filed a claim with ADR on or about September 12, 2011. By letter dated September 19, 2011,

counsel for Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the
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basis that Plaintiff was contractually required to file the arbitration claim with AAA. On or about
September 28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated
October 10, 2011, by and through counsel, Defendants objected to the arbitration filing with AAA
and expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

n. Plaintiff DANIEL ARAY A (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR in or about August or September 2011. By letter dated September 19, 2011,
counsel for Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the
basis that Plaintiff was contractually required to file the arbitration claim with AAA. On or about
September 28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated
October 10, 2011, by and through counsel, Defendants objected to the arbitration filing with AAA
and expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

0. Plaintiff DANIEL ROGERS MILLINGTON, JR. (referred to as “Plaintiff” for
this paragraph) filed a claim with ADR on or about August 12, 2011. By letter dated September
19, 2011, counsel for Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part
on the basis that Plaintiff was contractually required to file the arbitration claim with AAA. Onor
about September 28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter
dated October 10, 2011, by and through counsel, Defendants objected to the arbitration filing with
AAA and expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011,
AAA advised that it would refund any fees advanced by or on behalf of Plaintiff and would
decline to arbitrate this and any future claims involving CLS.

p- Plaintiff DAROLD CALDWELL (referred to as “Plaintiff” for this paragraph)
filed a claim with ADR on or about August 12,2011. By letter dated September 19, 2011, counsel

for Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
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Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

qQ. Plaintiff DAVID BARANCO (referred to as “Plaintiff” for this paragraph) filed
a claim with ADR on or about August 19, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
é;(pressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
aavised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

r. Plaintiff DAVID MONTOY A (referred to as “Plaintiff” for this paragraph) filed
a claim with ADR on or about August 12,2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

s. Plaintiff DAWN BINGHAM (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about September 1,2011. By letter dated September 19, 2011, counsel for

Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
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Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

t. Plaintiff EDWARD SMITH (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 18, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees aavanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

u. Plaintiff EDWIN GARCIA (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counse] for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28,2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

V. Plaintiff ELIJHA NORTON (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for

Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
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Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

w.  Plaintiff FLAVIO SILVA (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 19, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiffs filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and‘would decline to
arbitrate this and any future claims involving CLS.

X. Plaintiff FRANK G. DUBUY (referred to as “Plaintiff” for this paragraph) filed
a claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiffs filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbi_tration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

y. Plaintiff GERALD GRIFFIN (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for -

Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
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Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28,2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

z. Plaintiff GLEN ALSTON (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any ‘ﬁJture claims involving CLS.

aa. Plaintiff IGOR KROO (referred to as “Plaintiff” for this paragraph) filed a claim
with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

bb. Plaintiff JAMES C. DENISON (referred to as “Plaintiff” for this paragraph)
filed a claim with ADR on or about August 19,2011. By letter dated September 19, 2011, counsel

for Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
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Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

cc.  Plaintiff JAMES RICHMOND (referred to as “Plaintiff” for this paragraph) filed
a claim with ADR on or about August 19, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

dd. Plaintiff JAMES STERLING (referred to as “Plaintiff” for this paragraph) filed
a claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about 2011,
Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10, 2011, by
and through counsel, Defendants objected to the arbitration filing with AAA and expressed its
intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA advised that it
would refund any fees advanced by or on behalf of Plaintiff and would decline to arbitrate this and
any future claims involving CLS.

ee. Plaintiff JERRY BOYD (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for

Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
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Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

ff.  Plaintiff JIRO FUMOTO (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28,2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised tﬁat it would -refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

gg. Plaintiff JOHNNIE EVANS (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on- or about August 12, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

hh.  Plaintiff JONATHON SCOTT (referred to as “Plaintiff” for this paragraph) filed
a claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for

Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
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Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28,2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

ii. Plaintiff JULIUS FUNES (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advancéd by or on.behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

- Plaintiff KAREN BAILEY (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28,2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

kk. Plaintiff KARIM SHARIF (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 16, 2011. By letter dated September 19, 2011, counsel for

Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
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Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

II.  Plaintiff KENNY CHENG (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 19, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and woﬁld decline to
arbitrate this and any future claims involving CLS.

mm. Plaintiff KUNG MING CHANG (referred to as “Plaintiff” for this paragraph)
filed a claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel
for Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

nn.  Plaintiff LAMONT CRAWFORD (referred to as “Plaintiff” for this paragraph)
filed a claim with ADR on or about September 1, 2011. By letter dated September 19, 2011,

counsel for Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the
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basis that Plaintiff was contractually required to file the arbitration claim with AAA. On or about
September 28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated
October 10, 2011, by and through counsel, Defendants objected to the arbitration filing with AAA
and expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

00. Plaintiff LEROY CLARK (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

pp. Plaintiff LUIS EARNSHAW (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 19, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

qq. Plaintiff MARCIAL SAZO (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for

Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
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Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 201 1, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

. Plaintiff MARQUEL ROSE (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28,2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

ss.  Plaintift MASOOD SHAFII (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28,2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

tt. Plaintiff MATTHEW LOATMAN (referred to as “Plaintiff” for this paragraph)
filed a claim with ADR on or about-August 12, 2011. By letter dated September 19, 2011, counsel

for Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
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Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

uu.  Plaintiff MIGUEL DE LA MORA (referred to as “Plaintiff” for this paragraph)
filed a claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel
for Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refﬁnd aﬂy fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

vv. Plaintiff MYRON ROGAN (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
iOl 1, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

ww. Plaintiff NEIL BEN YAIR (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counse} for

Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
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Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

xx.  Plaintiff PATER PAULL (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28,2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on beHalfof}.)lain.tifTand would decline to
arbitrate this and any future claims involving CLS.

yy.  Plaintiff PATRICK COOLEY (referred to as “Plaintiff” for this paragraph) filed
a claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28,2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

zz.  Plaintiff RAFAEL CANDELARIA (referred to as “Plaintiff” for this paragraph)
filed a claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel

for Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
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Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

aga. Plaintiff RAUL FUENTES (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 29, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

bbb. Plaintiff REGINALD COLWELL (referred to as “Plaintiff” for this paragraph)
filed a claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel
for Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28,2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

ccc.  Plaintiff ROBERT OLMEDO (referred to as “Plaintiff” for this paragraph) filed
a claim with ADR on or about August 29, 2011. By letter dated September 19, 2011, counsel for

Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
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Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

ddd. Plaintiff ROGER PERRY (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

eee. Plaintiff SCOTT SULLIVAN (referred to as “Plaintiff” for this paragraph) filed
a claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

fif.  Plaintiff STEVE MAYNARD (referred to as “Plaintiff” for this paragraph) filed
a claim with ADR on or about August 12, 2011. By letier dated September 19, 2011, counsel for

Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
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Plaintiff was contractually required to file the arbitration claim with AAA. On or about 2
September 28, 011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated
October 10, 2011, by and through counsel, Defendants objected to the arbitration filing with AAA
and expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

geg. Plaintiff SUSAN STELLMAN (referred to as “Plaintiff” for this paragraph) filed
a claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiffs filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

hbhh. Plaintiff THOMAS MARTIN (referred to as “Plaintiff” for this paragraph) filed
a claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

iii.  Plaintiff WAYNE IKNER (referred to as “Plaintiff” for this paragraph) filed a
claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for

Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that

-29.

COMPLAINT




S O NN N s W N -

NN N NN RN R NN e e e s e s e e e e
0 ~N N L A WN =D Y O ® NN s W

Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expre-ssed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

jij-  Plaintiff WILLIAM BANKER (referred to as “Plaintiff” for this paragraph) filed
a claim with ADR on or about August 12, 2011. By letter dated September 19, 2011, counsel for
Defendants objected to Plaintiff’s filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28, 2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

kkk. Plaintiff WILLIAM PINKERTON (referred to as “Plaintiff” for this paragraph)
filed a claim with ADR on or about August 18, 2011. By letter dated September 19, 2011, counsel
for Defendants objected to Plaintiffs filing of a claim with ADR in relevant part on the basis that
Plaintiff was contractually required to file the arbitration claim with AAA. On or about September
28,2011, Plaintiff filed a claim for individual arbitration with AAA. By letter dated October 10,
2011, by and through counsel, Defendants objected to the arbitration filing with AAA and
expressed its intent not to pay AAA’s requested fees. By letter dated October 20, 2011, AAA
advised that it would refund any fees advanced by or on behalf of Plaintiff and would decline to
arbitrate this and any future claims involving CLS.

Ill.  The claims filed by Plaintiff KEMPLER with ADR and AAA are substantially
similar to the claims filed by each of the other plaintiffs herein as alleged above.

"
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FIRST CAUSE OF ACTION
Breach of Contract

(Against all Defendants)

85.  Plaintiffs incorporate by reference and re-allege as if fully stated herein all
allegations set out in paragraphs | through 84.

86. Defendant and each and every Plaintiff herein executed a document entitled
Proprietary Information And Arbitration Policy/Agreement (“Arbitration Agreement”).

87. In its motion to compel arbitration filed in the Iskanian Action, Defendants took
the position that, pursuant to the terms of the Arbitration Agreement, “both parties agreed to
arbitrate any and all disputes relating to Plaintiff’s employment and separation from CLS.”

88. By way of its Arbitration Order, the court in the Iskanian Action ordered the
parties to individual arbitration and dismissed the class claims. In so doing, the court found the
Arbitration Agreement to be an enforceable contract. |

89.  The Arbitration Agreement requires in relevant part that arbitration be conducted
pursuant to the “dispute resolution rules and procedures of the American Arbitration
Association...” By letter dated September 19, 2011, Defendants took the position that the
Arbitration Agreement thus requires the parties to submit to arbitration solely through AAA.

90.  Pursuant to the terms of the Arbitration Agreement, the Arbitration Order, and
Defendants’ correspondence of September 19, 2011, each and every Plaintiff herein filed an
arbitration demand with AAA dated September 28, 2011.

91.  Each and every Plaintiff herein properly has performed all duties and obligations
under the Arbitration Agreement.

92.  Defendants failed and refused to participate in arbitration, rejected Plaintiffs’
proper arbitration demands, and refused to pay AAA’s fee. In so doing, Defendants materially
breached the terms of the Arbitration Agreement.

93.  Due to Defendants’ refusal to allow Plaintiffs’ claims to proceed in the superior

court and Defendants’ refusal to allow Plaintiffs’ claims to proceed in arbitration, Defendants
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have deprived Plaintiffs of a forum in which to vindicate their rights and have prevented them
from obtaining the monetary relief they are due.
SECOND CAUSE OF ACTION
Rescission
(Against all Defendants)

94.  Plaintiffs incorporate by reference and re-allege as if fully stated herein all
allegations set out in paragraphs 1 through 93.

95.  Inits motion to compel arbitration filed in the Iskanian Action, Defendants took
the position that, pursuant to the terms of the Arbitration Agreement, “both parties agreed to
arbitrate any and all disputes relating to Plaintiff’s employment and separation from CLS.”

96. By way of its Arbitration Order, the court in the Iskanian Action ordered the
parties to individual arbitration and dismissed the class claims. In so doing, the court found the
Arbitration Agreement to be an enforceable contract.

97.  The Arbitration Agreement requires in relevant part that arbitration be conducted
pursuant to the “dispute resolution rules and procedures of the American Arbitration
Association...” By letter dated September 19, 2011, Defendants took the position that the
Arbitration Agreement thus requires the parties to submit to arbitration solely through AAA.

98. Pursuant to the terms of the Arbitration Agreement, the Arbitration Order, and
Defendants’ correspondence of September 19, 2011, each and every Plaintiff herein filed an
arbitration claim with AAA dated September 28, 201 1.

99.  Each and every Plaintiff herein properly has performed all duties and obligations
under the Arbitration Agreement.

| 100. Defendants failed and refused to participate in arbitration, rejected Plaintiffs’
proper arbitration claims, and refused to pay AAA’s fee. In so doing, Defendants materially
breached the terms of the Arbitration Agreement.

101.  Due to Defendants’ material breach of the Arbitration Agreement by its refusal to

allow Plaintiffs’ claims to proceed in the superior court and Defendants’ refusal to allow
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Plaintiffs’ claims to proceed in arbitration, Defendants have deprived Plaintiffs of a forum in
which to vindicate their rights.
THIRD CAUSE OF ACTION
Specific Performance
(Against all Defendants)

102. Plaintiffs incorporate by reference and re-allege as if fully stated herein all
allegations set out in paragraphs 1 through 101.

103. In its motion to compel arbitration filed in the Iskanian Action, Defendants took
the position that, pursuant to the terms of the Arbitration Agreement, “both parties agreed to
arbitrate any and all disputes relating to Plaintiff’s employment and separation from CLS.”

104. By way of its Arbitration Order, the court in the Iskanian Action ordered the
parties to individual arbitration and dismissed the class claims. In so doing, the court found the
Arbitration Agreement to be an enforceable contract.

105. The Arbitration Agreement requires in relevant part that arbitration be conducted
pursuant to the “dispute resolution rules and procedures of the American Arbitration
Association...” By letter dated September 19, 2011, Defendants took the position that the
Arbitration Agreement thus requires the parties to submit to arbitration solely through AAA.

106. Pursuant to the terms of the Arbitration Agreement, the Arbitration Order, and
Defendants’ correspondence of September 19, 2011, each and every Plaintiff herein filed an
arbitration claim with AAA dated September 28, 2011.

107. Each and every Plaintiff herein properly has performed all duties and obligations
under the Arbitration Agreement.

108. Defendants failed and refused to participate in arbitration, rejected Plaintiffs’
proper arbitration claims, and refused to pay AAA’s fee. In so doing, Defendants materially
breached the terms of the Arbitration Agreement.

109. Due to Defendants’ refusal to allow Plaintiffs’ claims to proceed in the superior

court and Defendants’ refusal to allow Plaintiffs’ claims to proceed in arbitration, Defendants
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have deprived Plaintiffs of a forum in which to vindicate their rights.
FOURTH CAUSE OF ACTION
Declaratory Relief
(Against all Defendants)

110. Plaintiffs incorporate by reference and re-allege as if fully stated herein all
allegations set out in paragraphs 1 through 109.

I11.  Anactual controversy exists among the parties as to Plaintiffs’ and Defendants’
respective rights and duties under the Arbitration Agreement, as well as the continued viability
and enforceability of the Arbitration Agreement.

112.  Accordingly, Plaintiffs request a declaration as to the parties’ respective rights
and duties under the Arbitration Agreement. Specifically, Plaintiffs request a declaration that:

a. Defendants are in material breach of the Arbitration Agreement.

b. Defendants and Plaintiffs only contractually agreed to arbitrate, if at all, through
AAA.

¢. Plaintiffs are released from any contractual obligation they may have had to
individually arbitrate their claims against Defendants.

d. Plaintiffs may assert in this action their wage & hour class claims previously
alleged in the Iskanian Action.

e. [Each plaintiff’s wage & hour claims asserted in the Iskanian Action have been
equitably tolled, at the very least, from the date each plaintiff first filed an
arbitration claim with ADR.

REQUEST FOR JURY TRIAL

Plaintiffs request a trial by jury.

PRAYER FOR RELIEF

Plaintiffs pray for relief and judgment against Defendants, jointly and severally, as
follows:

As to the First, Second and Third Causes of Action
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1. For all actual, consequential and incidental losses and damages, according to
proof;

2. For, in the alternative, either an order rescinding the Arbitration Agreement or an
order requiring Defendants to abide by the Arbitration Agreement by paying AAA’s fees and
recognizing the validity of Plaintiffs’ arbitration claims before AAA; and

3. For such other relief as the Court may deem equitable and appropriate.

As to the Fourth Cause of Action

4, A declaration as to the parties’ respective rights and duties under the Arbitration
Agreement. Specifically, Plaintiffs request a declaration that:

a. Defendants are in material breach of the Arbitration Agreement.

b. Defendants and Plaintiffs only contractually agreed to arbitrate, if at all, through
AAA.

¢. Plaintiffs are released from any contractual obligation they may have had to
individually arbitrate their claims against Defendants;

d. Plaintiffs may assert in this action their wage & hour class claims previously
alleged in the Iskanian Action.

e. Each plaintiff’'s wage & hour claims asserted in the Iskanian Action have been
equitably tolled, at the very least, from the date each plaintiff first filed an
arbitration claim with ADR.

5. For such other and further relief as the Court may deem equitable and

appropriate.

Dated: November 18, 2011 Respectfully submitted,
INITIATIVE AL GROUP APC
By - (1 J_t_:
Raul Perez
Melissa Grant
Suzy E. Lee
Attorneys for Plaintiffs
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EXHIBIT 1



PROPRIETARY INFORMATION AND ARBITRATION POLICY/AGREEMENT -

This Proprietary Infonmation and Arbitration Policy/Agreement (“Policy/Agreement”) is
entered into by and between KUNG-MING CHANG (hereinafter referred to as “EMPLOYEE”),
on the one hand, and CLS WORLDWIDE SERVICES, LLC (hereinafter, together with parent,
subsidiary and affiliated corporations and entities, and their successors and assigns, referred to as
“COMPANY™), on the other hand. In consideration of the mutual representations, warranties,
covenants and agreements set forth below, and for other good and valuable consideration,
ineluding EMPLOYEE’S employment and/or continued employment and for other
consideration, the receipt and sufficiency of which is hereby acknowledged, EMPLOYEE and

COMPANY agree as follows:
1. PROPRIETARY INFORMATON.

a. EMPLOYEE understands that, by virtue of EMPLOYEE’S employment
with COMPANY, EMPLOYEE will acquire and be exposed to Proprietary Information of
COMPANY. “Proprietary Information” includes all ideas, information and materials, tangible or
intangible, not generally known to the public, relating in any manner to the business of
COMPANY, its products and services (including all trade secrets), its personnel (including its
officers, directors, employees, and contractors), its clients, vendors and suppliers and all others
with whom it does business that EMPLOYEE leamns or acquires during EMPLOYEE’S
employment with COMPANY. Proprietary Information includes, but is not limited to, manuals,
documents, computer programs and software used by COMPANY, users manuals, compilations
of technical, financial, legal or other data, salary information, client or prospective client lists,
names of suppliers or vendors, client, supplier or vendor contact information, customer contact
information, business referral sources, specifications, designs, devices, inventions, processes,
business or marketing plans or strategies, pricing information, information regarding the identity
of COMPANY’S designs, mock-ups, prototypes, and works in progress, all other research and
development information, forecasts, financial information, and all other technical or business
information. Proprietary Information does not include basic information that is generally known

and used within the limousine industry.

b. EMPLOYEE agrees to hold in trust and confidence all Proprietary
Information during and after the period of EMPLOYEE’S employment with COMPANY.
EMPLOYEE shall not disclose any Proprietary Information to anyone outsidle COMPANY
without the written approval of an authorized officer of COMPANY or use any Proprietary
Information for any purpose other than for the benefit of COMPANY as required by
EMPLOYEE’S authorized duties for COMPANY. At all times during EMPLOYEE’S
employment with COMPANY, EMPLOYEE shall comply with all of COMPANY’S policies,
procedures, regulations or directives relating to the protection and confidentiality of Proprietary
Information.  Upon termination of EMPLOYEE’S employment with COMPANY, (a)
EMPLOYEE shall not use Proprietary Information, or disclose Proprietary Information to
anyone, for any purpose, unless expressly requested to do so in writing by an authorized officer
>f COMPANY, (b) EMPLOYEE shall not retain or take with EMPLOYEE any Proprietary
nformation in a Tangible Form (defined below), and (c) EMPLOYEE shall immediately deliver
o COMPANY any Proprietary Information in a Tangible Form that EMPLOYEE may then or

10f9
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thereafter hold or control, as well as all other property, equipment, documents or things that
EMPLOYEE was issued or otherwise received or obtained during EMPLOYEE’S employment
with COMPANY. “Tangible Form” includes ideas, information or ‘materials in written or
graphic form, on a computer disc or other medium, or otherwise stored in or available through

electronic, magnetic, videotape or other form.

2. NON-SOLICITATION _OF _ CUSTOMERS/CLIENTS. "EMPLOYEE
acknowledges that, because of the nature of EMPLOYEE'S work for COMPANY,
EMPLOYEE’S solicitation or serving of certain customers or clients would necessarily involve
the unauthorized use or disclosure of Proprietary Information, and specifically trade secret
information, as well as the proprietary relationships and goodwill of COMPANY. Accordingly,
for one (1) year following the termination of EMPLOYEE’S employment with COMPANY for
any reason, EMPLOYEE shall not, directly or indirectly, solicit, induce, or attempt to solicit or
induce, any person or entity then known to be a customer or client of COMPANY (a “Restricted
Customer/Client”), to terminate his, her or its relationship with COMPANY for any purpose,
including the purpose of associating with or becoming a customer or client, whether or not
exclusive, of EMPLOYEE or any entity of which EMPLOYEE is or becomes an officer,
director, member, agent, employee or consultant, or otherwise solicit, induce, or attempt to
solicit or induce, any Restricted Customer/Client to terminate his, her or its relationship with
COMPANY for any other purpose or no purpose; provided, however, this Section 2 seeks to
protect COMPANY"S trade secrets and/or to prohibit EMPLOYEE from improperly disclosing
or using Propretary Information. Accordingly, if, during EMPLOYEE’'S employment,
EMPLOYEE never learned nor was exposed to Proprietary Information regarding the
identification of such customers/clients or customer/client contact information, pricing
information, business development information, sales and marketing plan information, financial
information or other Proprietary Information, EMPLOYEE shall not be restrained from such
solicitation or attempted solicitation but EMPLOYEE shall not use any Proprietary Information
during or in connection with any such solicitation, nor shall EMPLOYEE interfere or attempt to
interfere with COMPANY’S contractnal or prospective economic relationships with any
customer or client through unlawful or improper means.

3. NON-SOLICITATION . OF _PERSONNEL. During EMPLOYEE’S
employment with COMPANY and for one (1) year thereafter, EMPLOYEE shall not, directly or
indirectly, solicit, induce, or attempt to solicit or induce, any person known to EMPLOYEE to be
an employee of COMPANY (each such person, a “Company Person”), to terminate his or her
employment or other relationship with COMPANY for the purpose of associating with (a) any
entity of which EMPLOYEE is or becomes an officer, director, member, partner, principal,
agent, employee or consultant, or (b) any competitor of COMPANY, or otherwise encourage any
Company Person to terminate his or her employment or other relationship with COMPANY for

any other purpose or no purpose.

4. COMPETING ACTIVITIES. To protect COMPANY’S Proprietary

Information, during EMPLOYEE’S employment with COMPANY, EMPLOYEE shall not,

engage in any activity that is or may be competitive with COMPANY in the limousine industry
or otherwise in any state in the United States, where COMPANY engages in business, whether
or not for compensation including, but not limited to, providing services or selling products
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. similar to those provided or sold by COMPANY, offering, or soliciting or accepting an offer, to
provide such services or to sell such products, or taking any action to form, or become employed
by, a COMPANY or business to provide such services or to sell such products; provided,
however, nothing in this Policy/Agreement shall be-construed as limiting EMPLOYEE'S ability

to engage in any lawful off-duty conduct.

5. RETURN OF DOCUMENTS AND MATERIALS. Immediately upon the
termination of EMPLOYEE’S employment or at .any time prior thereto if requested by
‘COMPANY, EMPLOYEE shall return all records, documents, equipment, proposals, notes, lists,
files, and any and all other materials, including but not limited to Proprietary Information in a
Tangible Form, that refers, relates or otherwise pertains to COMPANY and its business,
including its preducts and services, personnel, customers or clients (actual or potential), investors
(actual or potential), and/or vendors and suppliers (actual or potential), or any of them, and any
and all business dealings with said persons and entities (the “Returned Property and Equipment”)
to COMPANY at its offices in Los Angeles, Califomia. EMPLOYEE is not authorized to retain
any copies or duplicates of the Returned Property and Equipment or any Proprietary Information
that EMPLOYEE obtained or received as a result of EMPLOYEE’S employment or other

relationships with COMPANY.

6. PROPRIETARY INFORMATION OF OTHERS/COMPLIANCE WITH
LAWS. EMPLOYEE shall not breach any lawful, enforceable agreement to keep in confidence,
or to réfrain from using, the nonpublic ideas, information or materials of a third party, including,
but not limited to, a former employer or present or former customer or client. EMPLOYEE shall
not bring any such ideas, information or materials to COMPANY, or use any such ideas,
information or materials in connection with EMPLOYEE’S employment by COMPANY.
EMPLOYEE shall comply with all national, state, local and other laws, regulations and

ordinances.

_ 7. RIGHTS AND REMEDIES UPON BREACH. If EMPLOYEE breaches, or
threatens to commit a breach of, any of the provisions of this Policy/Agreement, EMPLOYEE
agrees that, in aid of arbitration and as a provisional remedy (or permanent remedy ordered by an
arbitrator), COMPANY shall have the right and remedy to have each and every one of the

covenants in this Policy/Agreement specifically enforced and the right and remedy to obtain

temporary and permanent injunctive relief, it being acknowledged and agreed by EMPLCYEE
that any breach or threatened breach of any of the covenants and agreements contained herein
would cause irreparable injury to COMPANY and that money damages would not provide an
adequate remedy at law to COMPANY. Moreover, if EMPLOYEE breaches or threatens to
commit a breach of this Policy/Agreement during EMPLOYEE’S employment with
COMPANY, EMPLOYEE may be subject to the immediate termination of EMPLOYEE’S
employment.
Policy/Agreement, the prevailing Party shall be entitled to recover all reasonable attorneys’ fees,
costs and expenses, including any expert fees, which were incurred by that Party in connection

with any such proceeding.

8. SEVERABILITY/BLUE-PENCIL. EMPLOYEE acknowledges and agrees t_hét
(2) the covenants and agreements contained herein are reasonable and valid in geographic,

In any proceeding seeking to enforce Sections 1 through 6 of this.
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temporal and subject matter scope and in all other respects, and do not impose limitations greater-
than are necessary to protect the goodwill, Proprietary Information, and other business interests
of COMPANY; (b) if any arbitrator (or a court when COMPANY seeks a provisional remedy in
aid of arbitration) subsequently determisies that any of such covenants or agreements, or any part
thereof, is invalid or unenforceable, the remainder of such covenants and agreements shall not
thereby be affected and shall be given full effect without regard to the invalid portions; and (c) if
any arbitrator (or a court when COMPANY seeks a provisional remedy in aid of arbitration)
determines that any of the covenants and agreements, or any part thereof, is invalid or
unenforceable ‘because of the duration or scope of such provision, such arbitrator (or a court
when COMPANY seeks a provisional remedy in aid of arbitration) shall have the power to
reduce the duration or scope of such provision, as the case may be, and, in its reduced form, such
provision shall then be enforceable to the maximum extent permiited by applicable law.
EMPLOYEE intends to and hereby confers jurisdiction to enforce each and every one of the
covenants and agreements contained in Sections 1 through 7 of this Policy/Agreement upon the
arbitrators (or courts when COMPANY seeks a provisional remedy in aid of arbitration) of any
jurisdiction within the geographic scope of such covenants and agreements, and if the arbitrator
(or a court when COMPANY seeks a provisional remedy in aid of arbitration) in any one or
more of such jurisdictions hold any such covenant or agreement unenforceable by reason of the
breadth or scope or otherwise, it is the intention of EMPLOYEE that such determination shall
not bar or in any way affect COMPANY’S right to the relief provided above in any other
jurisdiction within the geographic scope of such covenants and agreements, as to breaches of

such covenants and agreements in such other respective jurisdictions, such covenants and .

agreements as they relate to each jurisdiction being, for this purposes, severable into diverse and
independent covenants and agreements.

9. CONFIRMATION OF AT-WILL EMPLOYMENT. Unless EMPLOYEE and
COMPANY have otherwise entered into an express, written employment contract or agreement
for a specified term, EMPLOYEE and COMPANY acknowledge and agree that: (a)
EMPLOYEE’S employment with COMPANY is and shall be at all times on an at-will basis, and
COMPANY or EMPLOYEE may terminate EMPLOYEE’S employment at any time, for any
reason, with or without cause or advance notice; (b) nothing in this Policy/Agreement or in
COMPANY’S EMPLOYEE manuals, handbooks or other written materials, and no oral

statements or representations of any COMPANY officer, director, agent or employee, create or

are intended to create an express or implied contract for employment or continuing employment;
(c) nothing in the Policy/Agreement obligates COMPANY to hire, retain or promote
EMPLOYEE; (d) all definitions, terms and conditions of this Policy/Agreement apply for
purposes of this Policy/Agreement, and for no other purpose, and do not alter or otherwise effect
the at-will status of EMPLOYEE’S employment with COMPANY; and (e) no representative of
COMPANY has any authority to enter into any express or implied, oral or written agreements

that are contrary to the terms and conditions of this Policy/Agreement or to enter into any -

express or implied contracts for employment (other than for at-will employment) except for the
President, Chief Executive Officer or Chief Operating Officer of COMPANY, and any
agreement between EMPLOYEE and the President, Chief Executive Officer or Chief Operating
Officer must be in writing and signed by EMPLOYEE and the President, Chief Executive

Officer or Chief Operating Officer.
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10. INFORMATION ON COMPANY PREMISES. EMPLOYEE acknowledges
that, by virtue of EMPLOYEE’S employment with COMPANY, EMPLOYEE will have use of
the premises and equipment of COMPANY including the electronic mail systems, the computer
system, internet access, and the voicemail system (collectively, the “COMPANY Information
Systems”). EMPLOYEE acknowledges and agrees that (a) COMPANY Information Systems
shall be used solely for COMPANY business and shall not be used for personal business, (b)
EMPLOYEE has no right to privacy in any matter, file or information that is stored or
transmitted on COMPANY Information Systems, and (¢) COMPANY reserves the right to
monitor or inspect any matter or file EMPLOYEE sends, stores, receives, or creates on
COMPANY Information Systems, even if they contain EMPLOYEE’S personal information or
materials. In addition, EMPLOYEE acknowledges and agrees that (a) EMPLOYEE has no right
to privacy in any items, property, documents, materials, or other information that is contained,
stored or transported in COMPANY’S vehicles, and (b) COMPANY reserves the right to
monitor or inspect any items, property, documents, materials, or other information that is
contained, stored or transported in COMPANY’S vehicles, even if they contain EMPLOYEE’S

personal property, information or materials.

11. GOVERNING LAW. This Policy/Agreement shall be construed, interpreted,
and governed in accordance with either (a) the laws of the State of California, regardless of
applicable conflicts of law principles, or (b) in the event of a breach of any of the covenants
contained in Sections 1 through 6, the law of the State where such breach actually occurs,
depending on whichever choice of law shall ensure to the maximum extent that the covenants
shall be enforced in accordance with the intent of the Parties as reflected in this

Policy/Agreement,

13. ENTIRE AGREEMENT/MODIFICATION/NO _ WAIVER. This
Policy/Agreement (a) represent the entire agreement of the Parties with respect to the subject
matter hereof, (b) shall supersede any and all previous contracts, arrangernents or understandings
between the Parties hereto with respect to the subject matter hereof, and (c) may not be modified

or amended except by an instrument in writing signed by each of the Parties hereto.

14. PARTIES IN INTEREST/ASSIGNMENT/SURVIVAL. Neither this
Policy/Agreement nor any of the rights, interests or obligations under this Policy/Agreement
shall be assigned, in whole or in part, by operation of law or otherwise, by EMPLOYEE.
COMPANY may sell, assign, and transfer all of its nght, title and interests in this
Policy/Agreement without the prior consent of EMPLOYEE, whether by operation of law or
otherwise, in which case this Policy/Agreement shall remain in full force after such sale,
assignment or other transfer and may be enforced by (a) any successor, assignee or transferee of
all or any part of COMPANY"S business as fully and completely as it could be enforced by
COMPANY if no such sale, assignment or transfer had occurred, and (b) COMPANY in the case
of any sale, assignment or other transfer of a part, but not all, of the business. The benefits under
this Policy/Agreement shall inure to and may be enforced by COMPANY, and its parent,
subsidiary and affiliated corporations and entities, and their successors, transferees and assigns.
EMPLOYEE’S duties and obligations under this Policy/A greement shall survive the termination

of EMPLOYEE’S employment with COMPANY.
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15. NOTIFICATION TO NEW EMPLOYER. EMPLOYEE understands that the
various terms and conditions of this Policy/Agreement shall survive and continue after
EMPLOYEE’S employment with COMPANY terminates. Accordingly, EMPLOYEE hereby
expressly agrees that COMPANY may inform EMPLOYEE’S new employer regarding

EMPLOYEE’S duties and obligations under this Policy/Agreement.

16.  ARBITRATION.

a. EMPLOYEE and COMPANY agree that any and all disputes that may
arise in connection with, arise out of or relate to this Policy/Agreement, or any dispute that
relates in any way, in whole or in part, to EMPLOYEE’S hiring by, employment with or
separation from COMPANY, or any other dispute by and between EMPLOYEE, on the one
_hand, and COMPANY, its parent, subsidiary and affiliated corporations and entities, and each of
their respective officers, directors, agents and employees (the “Company Parties™), on the other
hand, shall be submitted to binding arbitration before a neutral arbitrator (who shall be a retired
judge) pursuant to the then-current dispute resolution rules and procedures of the American
Arbitration Association (“AAA™), or such other rules and procedures to which the Parties may
otherwise agree. This arbitration obligation extends to any and all claims that may arise by and
between the Parties and, except as expressly required by applicable law, extends to, without
limitation, claims or causes of action for wrongful termination, impairment of ability to compete
in the open labor market, breach of express or implied contract, breach of the covenant of good
faith and fair dealing, breach of fiduciary duty, breach of duty of loyalty, fraud,
misrepresentation, defamation, slander, infliction of emotional distress, discrimination,
harassment, disability, loss of future eamings, and claims under any applicable state
Constitution, the United States Constitution, and applicable state and federal fair employment
laws, federal equal employment opportunity laws, and federal and state labor statutes and
regulations, including, but not limited to, the Civil Rights Act of 1964, as amended, the Fair
Labor Standards Act, as amended, the Worker Retraining and Notification Act of 1988, as
amended, the Americans With Disabilities Act of 1990, as amended, the Rehabilitation Act of
1973, as amended, the Family Medical Leave Act, as amended, the Employee Retirement
Income Security Act of 1974, as amended, the Age Discrimination in Employment Act, as
amended, the California Fair Employment and Housing Act, as amended, the California Family
Rights Act, as amended, the California Labor Code, as amended, the California Business and
Professions Code, as amended, and all other applicable state or federal law. COMPANY and
EMPLOYEE understand and agree that arbitration of the disputes and claims covered by this
Policy/Agreement shall be the sole and exclusive method of resolving any and all existing and
future disputes or claims arising by and between the Parties; provided, however, nothing in this
Policy/A greement should be interpreted as restricting or prohibiting EMPLOYEE from filing a
charge or complaint with a federal, state, or local administrative agency charged with
investigating and/or prosecuting complaints under any applicable federal, state or municipal law
or regulation, but any dispute or claim that is not resolved through the federal, state, or local
agency must be submitted to arbitration in accordance with this Policy/Agreement.

b. COMPANY and EMPLOYEE further understand and agree that claims

for workers’ compensation benefits, unemployment insurance, or state or federal disability
insurance are not covered by this Policy/Agreement and shall therefore be resolved in any
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appropriate forum, including the Workers’ Compensation Appeals Board, as required by the laws
then in effect. Furthermore, except as otherwise required under applicable law, (1) EMPLOYEE
and COMPANY expressly intend and agree that class action and representative action
procedures shall not be asserted, nor will they apply, in any arbitration pursuant to this
Policy/Agreement; (2) EMPLOYEE and COMPANY agree that each will not assert class action
or representative action claims against the other in arbitration or otherwise; and (3) each of
EMPLOYEE and COMPANY shall only submit their own, individual claims in arbitration and
will not seek to represent the interests of any other person.

c. Any demand for arbitration by either EMPLOYEE or COMPANY shall be
served or filed within the statute of limitations that is applicable to the claim(s) upon which
arbitration is sought or required. Any failure to demand arbitration within this time frame and
according to these rules shall constitute a waiver of all rights to raise any claims in any forum
arising out of any dispute that was subject to arbitration to the same extent such claims would be
barred if the matter proceeded in court (along with the same defenses to such claims).

d. The Parties shall select a mutually agreeable arbitrator (who shall be a
retired judge) from a list of arbitrators provided by ADR Services, ARC, Judicate West, or
JAMS/Endispute. If, however, the Parties are unable to reach an agreement regarding the
selection of an arbitrator, without incorporating the California Arbitration Act into this
Policy/Agreement, the Parties nevertheless agree that a neutral arbitrator (who shall be a retired
judge) shall be selected or appointed in the manner provided under the then-effective provisions
of the California Arbitration Act, California Code of Civil Procedure section 1282 et seq.

e. The arbitration shall take place in Los Angeles, California, or, at
EMPLOYEE’S option, the state and county where EMPLOYEE works or last worked for

COMPANY.

f. This arbitration agreement shall be governed by and construed and
enforced pursuant to-the Federal Arbitration Act, 9 U.S.C. § 1 et seq., and not individual state
laws regarding enforcement of arbitration agreements or otherwise. The Arbitrator shall allow
reasonable discovery to prepare for arbitration of any claims. At a minimum, without adopting
or incorporating the California Arbitration Act into this Policy/Agreement, the Arbitrator shall
allow at least that discovery that is authorized or permitted by California Code of Civil
Procedure section 1283.05 and any other discovery required by law in arbitration proceedings.
Nothing in this Policy/Agreement relieves either Party from any obligation they may have to
exhaust certain administrative remedies before arbitrating any claims or disputes under this

Policy/Agreement.

g. In any arbitration proceeding under this Policy/Agreement, the Arbitrator
shall issue a written award that sets forth the essential findings and conclusions on which the
award is based. The Arbitrator shall have the authonty to award any relief authorized by law in

connection with the asserted claims or disputes. The Arbitrator’s award shall be subject to
correction, confirmation, or vacation, as provided by any applicable governing judicial review of

arbitration awards.
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h. . Unless otherwise provided or permitted under applicable law, COMPANY
shall pay the arbitrator’s fee and any other type of expense or cost that EMPLOYEE would not
be required to bear if he or she were free to bring the dispute or claim in court as well as any
other expense or cost that is unique to arbitration. Except as otherwise required under applicable
law (or the Parties’ agreement), COMPANY and EMPLOYEE shall each pay their own
attorneys’ fees and costs incurred in connection with the arbitration, and the arbitrator will not
have authority to award attorneys’ fees and costs unless a statute or contract at jssue in the
dispute authorizes the award of attorneys’ fees and costs to the prevailing Party, in which case
the arbitrator shall have the authority to make an award of attorneys’ fees and costs to the same
extent available under applicable law. If there is a dispute as to whether COMPANY or
EMPLOYEE is the prevailing party in the arbitration, the Arbitrator will decide this issue.

I The arbitration of disputes and claims under this Policy/Agreemént shall
be instead of a trial before a court or jury and COMPANY and EMPLOYEE understand that they
are expressly waiving any and all rights to a trial before a court and/or jury regarding any
disputes and claims which they now have or which they may in the future have that are subject to
arbitration under this Policy/Agreement; provided, however, nothing in this Policy/Agreement
prohibits either Party from seeking provisional remedies in court in aid of arbitration including
temporary restraining orders, preliminary injunctions and other provisional remedies.

17. COMPANY POLICY. The foregoing provisions of this Policy/Agreement are
binding upon - EMPLOYEE and COMPANY irrespective of whether EMPLOYEE and/or
COMPANY signs this Policy/Agreement. The terms and conditions of this Policy/Agreement
describe some of COMPANY’S policies and procedures and supplement such policies and
procedures set forth in COMPANY’S EMPLOYEE handbook and other policy and procedure
statements or communications of COMPANY. EMPLOYEE’S and COMPANY'’S signatures on
this Policy/Agreement confirms EMPLOYEE’S and COMPANY’S knowledge of such policies
and procedures and EMPLOYEE’S and COMPANY"’S agreement to comply with such policies,
procedures, and terms and conditions of employment and/or continuing employment.
EMPLOYEE affirmatively represents that EMPLOYEE has other comparable employment
opportunities available to EMPLOYEE (other than employment with COMPANY) and
EMPLOYEE freely and voluntarily enters into this Policy/Agreement and agrees to be bound by
the foregoing without any duress or undue pressure whatsoever and without relying on any
promises, representations or warranties regarding the subject matter of this Policy/Agreement

except for the express terms of this Policy/Agreement.
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To acknowledge EMPLOYEE’S receipt of this Policy/Agreement, EMPLOYEE has
signed this acknowledgement on the day and year written below; but, EMPLOYEE and
COMPANY are bound by the Arbitration Pollcy/Agreement with or without signing this

Policy/Agreement.

EMPLOYEE &~ - C/
/ llfru/ - Ww‘f

Name: KUnfL 711/712- chavlg

Address:_/39 3 9 =Y C‘m: 4 e Cawrtm CA .Fo 703
A 72004

Date: /_2—_22 -p(,c.

.
CLS WORTD DE SERVICES, LLC
s P e
Date: 12 (2=

r P

By: _

, 2004

Los_Angeles:362501.2 8200001684
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DAVID F. FAUSTMAN, SBN 081862
YESENIA GALLEGOS, SBN 231852
NAMAL MUNAWEERA, SBN 247373
FOX ROTHSCHILD LLP

1800 Century Park East, Suite 300

Los Angeles, California 90067-3005
Tel 310.598-4150 / Fax 310.556-9828
Email: dfaustman@foxrothschild.com
Email: nmunaweera@foxrothschild.com

Court Plaza North, 25 Main Street
Hackensack, NJ 07602-0800
Telephone: (201) 525-6294
Facsimile: (201) 678-6294

Attorneys for Defendant

ARSHAVIR ISKANIAN, individually, and on
behalf of other members of the general public
similarly situated, :

Plaintiff,
vs.

CLS TRANSPORTATION LOS ANGELES
LLC, a Delaware corporation; Defendant
WORLDWIDE SERVICES, LLC, a Delaware
corporation; EMPIRE INTERNATIONAL,
LTD., a New Jersey Corporation; GTS
HOLDINGS, INC., a Delaware corporation
and DOES 1 through 10, inclusive,

Defendants.

CLS TRANSPORTATION LOS ANGELES LLC

LEO V.LEYVA, NJ Bar No. 39645 (Admitted Pro Hac Vice)
COLE, SCHOTZ, MEISEL, FORMAN & LEONARD, PA

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF LOS ANGELES

CASE NO. BC356521
{Ordered Consolidated w/ BC381065)

Judge: Hon. Robert L. Hess

[RROPOSED] ORDER GRANTING
DEFENDANT’S MOTION FOR
RENEWAL OF ITS PRIOR MOTION
FOR ORDER COMPELLING
ARBITRATION, DISMISSING CLASS
CLAIMS, AND STAYING ACTION
PENDING THE OUTCOME OF
ARBITRATION

Date: June 13,2011
Time: 8:30 am.
Dept.: 24

Complaint Filed: August 4, 2006
Class Certified: August 24, 2009
Post-Mediation Conf.: May 2, 2011
Trial Date: None

THEQHTGQUEQF ARBITRATION

' 1
{PROPOSED] ORDER GRANTING DEFENDANT’S MOTION FOR RENEWAL OF ITS PRIOR MOTION FOR
ORDER COMPELLING ARBITRATION, DISMISSING CLASS CLAIMS, AND STAYING ACTION PENDING
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Defendant CLS Transpo!halion Los Angeles LLC’s (“CLS” or Defendant™) Motion for
Renewal of Its Prior Motion for an Order Compelling Arbitration, Dismissing the Class Claims,
and Staying the Action Pending the Outcome of Acbitration, came On for hearing on June 13,
2011, at 8:30 a.m. before this Court in Department 24, the Honorable Robert L. Hess presiding.
David F. Faustman appeared on behalf of Dcfcndaht, and Gene Williams appeared on behalf of
Plaintiff Arshavir Iskanian and al} class members (“Plaimiffs”).

After full consideration of the evidence, memorandum of points and authorities,
declarations and exhibits submitted by gach party, as well as counsels’ oral arguments, ITIS

HEREBY ORDERED THAT:

1. Based on new law rendered in AT&T Mobility v. Conception (April 27, 2011) 563
Us. __(011), Defendant’s Motion for Renewal of Its Prior Motion for an Order Compelting
Arbitration, Dismissing the Class Clainis, and Staying the Action Pending the Outcome of
Arbitration is GRANTED.

2. Because Plaintiff and Defendant both executed a valid an enforceable arbitration
agreement and class action waiver, Defendant’s Motion for an Order Combelling Arbitration,
Dismissing the Class Claims, and Staying the Action Pending t.he Outcome of Arbitration is
GRANTED.

3. Plaintiff’s class claims are hereby dismissed with prejudice, and the remainder of

the action is stayed pending the outcome of arbitration of Plaintiff’s individual claims.

Dated: é [ % . ,2011 ZZAJL/ /4«

HON. ROBERT L. HESS

11T/9T/508

2

(PROPOSED] ORDER GRANTING DEFENDANT'S MOTION FOR RENEWAL OF TS PRIOR MOTION FOR
ORDER COMPELLING ARBITRATION, DISMISSING CLASS CLAIMS, AND STAYING ACTION PENDING

THEQHIGOMERF ARBITRATION
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| RDR.

DEMAND FOR ARBITRATION
before ADR Services, Inc.

CLAIMANT(S): lGreg Kempler

Represent_ative/Attomey (if known)

Representative/Attorney (if known)

Name: Raul Perez (SBN 174687) Name:
Law Firm: Initiative Legal Group APC Law Firm:
At e e e
Telephone: (310)556-5637 Telephone:
Facsimile: (310)861-9051 Facsimile:
Email; rperez@initiativelegal.com Email:

- RESPONDENT(S): |see Attachment A -

Lo

Representative/Attorney (if known)

Representative/Atiomey (if known)

Name: David F. Faustman (SBN 081862)
L.aw Firm: Fox Rothschild LLP

Address: 1800 Century Park East, Suite 300
TESS:\ os Angeles, CA 90067-3005

Telephone: (310) 598-4150
Facsimile: (310) 556-9828

Email: dfaustman@foxrothschild.com

Name: Leo V. Leyva (NJ Bar No. 39645)

Law Firm: Cole, Schotz, Meisel, Forman & Leonard, PA

Address- Court Plaza North, 25 Main Street
TeSS: Hackensack, NJ 07602-0800

Telephone: {201) 525-6294
Facsimile; (201) 678-6294

Email:

NATURE OF DISPUTE: Claimant hereby demands that you submit the following dispute to arbitration.

See Attachment B

(attach additional pages if necessary)

ARBITRATION AGREEMENT: This demand is made pursuant to the arbitration agreement you made on the
instrument described as:

See Court Order
{please attach a copy of the arbitration agreemernt)

MEDIATION: If mediation in advance of the arbitration is desired, or required, please check here and ADR
Services, Inc. will assist the parties in coordinating a mediation proceeding first: r

Demand for Arbitration before ADR Senvices, Inc. Page 1 of 2



Demand for Arbitration

Claimant's Name: _ Greg Kempler before ADR Services, Inc.

Respondent’s Name: See Attachment A

CLAIM OR RELIEF SOUGHT (describe):

See Attachment C
(attach additional pages if necessary)
OTHER REUIEF SOUGHT:
X Attorneys Fees % Interest . Other
I/ Arbitration Costs . X, Punitive / Exemplary = '

RESPONSE: You may file a response and counter-claim to the claim stated in the previous page. Send the
original of the response and counter-claim to the Claimant at the address stated above, with copies to ADR
Services, Inc. office checked below:

DEMAND PARTY'S SIGNATURE (may be signed by an attorney):
August 12,2011

Signature A Date
Raul Perez
Print Name Title (if Party is a company)

DIRECTIONS FOR SUBMITTING DEMAND FOR ARBITRATION

1. Please serve a copy of the Demand for Arbitration, pre-dispute Arbitration Agreement, and any additional claim
documents to the opposing counsel (if the opposing side is not or not yet represented by counsel, please submit
the aforementioned documents to the opposing party).

2. Please include a check payable to ADR Services, Inc. for the required, non-refundable $300 Initial Filing Fee
and submit to the appropriate ADR Services, Inc. office along with your Demand for Arbitration.

3. Please submit a copy of the Demand for Arbitration, pre-dispute Arbitration Agreement, and any additional
claim documents to the appropriate ADR Services, Inc. office:

e Century City / West Los Angeles r Downtown Los Angeles

1900 Avenue of the Stars, Suite 250 915 Wilshire Boulevard, Suite 1900

Los Angeles, California 90067 Los Angeles, California 90017

Tel (310) 201-0010 / Fax (310) 201-0016 . Tel (213) 683-1600 / Fax (213) 683-9797
[ San Francisco / Northern California i~ San Diego

50 Fremont Street, Suite 2110 225 Broadway, Suite 1400

San Francisco, California 94105 San Diego, California 92101

Tel (415) 772-0900 / Fax (415) 772-0960 Tel (619) 233-1323 / Fax (619) 233-1324
I Orange County ~ San Jose / Silicon Valley

18000 MacArthur Boulevard, Suite 550 - 50 Fremont Street, Suite 2110

Irvine, California 92612 San Francisco, California 94105

Tel (949) 863-9800 / Fax (949) 863-9888 Tel (415) 772-0900 / Fax (415) 772-0960

4. 1f you have any questions regarding the Demand for Arbitration or procedures regarding the Binding Arbitration,
please feel free to visit our website at www.adrservices.org or contact the filing office above and ask for the
"Arbitration Coordinator”. :

Demand for Arbitration before ADR Senices, Inc. Page 2 of 2




Attachment A

RESPONDENTS:

CLS Transportation of Los Angeles, LLC; CLS Worldwide Services, LLC; Empire International, Ltd.;
Empire/CLS Worldwide Chauffeured Services; GTS Holdings, Inc.; David Seelinger



Attachment B

NATURE OF DISPUTE:

Claimant hereby demands that you submit the following disputes to arbitration:

(1) Violation of California Labor Code §§ 1194, 1197 and 1197.1 (Failure to Pay Minimum Wage);

(2) Violation of California Labor Code §§ 510 and 1198 (Unpaid Overtime);

(3) Violation of California Labor Code §§ 201 and 202 (Non-payment of Wages Upon Termination);

(4) Violation of California Labor Code § 226(a) (iImproper Wage Statements);

(5) Violation of California Labor Code § 226.7(a) {Missed Rest Periods);

(6) Violation of California Labor Code §§ 226.7(a) and 512 (Missed Meal Periods);

(7) violation of California Labor Code §§ 221 and 2800 (Improper Withholding of Wages and Non-
Indemnification of Business Expenses);

(8) Violation of California Labor Code § 351 (Confiscation of Gratuities); and

(9) Violation of California Business & Professions Code § 17200, et seq.




Attachment C

CLAIM/RELIEF SOUGHT:

As to the California Labor Code §§ 1194, 1197, and 1197.1 claims (Minimum Wages):
1. For general unpaid wages at overtime wage rates and such general and special damages as may be
appropriate;

2. For statutory wage penalties pursuant to California Labor Code §1197.1 in amount as may be
established according to proof.

3. For pre-judgment interest on any unpaid overtime compensation from the date such amounts were
due;

4._For reasonable attorney’s fees and for costs of suit incurred herein pursuant to California Labor Code
§1194(a);

5. For liquidated damages pursuant to California Labor Code §1194.2;

6. For civil penalties pursuant to California Labor Code § 2698(f) and (g) in the amount of $100 dollars
for each violation per pay period for the initial violation and $200 for each aggrieved employee per pay
period for each subsequent violation, plus costs and attorneys’ fees for violation of California Labor
Code §§ 510, 1194 and 1198; and

7. For such other and further relief as the Arbitrator may deem équitable and appropriate.

As to the California Labor Code §§ 510 and 1198 claims (Unpaid Overtime):
1. For general unpaid wages at overtime wage rates and such general and special damages as may be
appropriate;

2. For pre-judgment interest on any unpaid overtime compensation from the date such amounts were
due;

3. For reasonable attorney's fees and for costs of suit incurred herein pursuant to California Labor Code
§ 1194(a);

4. For civil penalties pursuant to California Labor Code § 2699(f) and {g} in the amount of $100 dollars

- for each violation per pay period for the initial violation and $200 for each aggrieved employee per pay
period for each subsequent violation, plus costs and attorneys’ fees for violation of California Labor
Code §§ 510, 1194 and 1198; and

5. For such other and further relief as the Arbitrator may deem equitable and appropriate.

As to the California Labor Code §§ 201 and 202 claims (Non-payment of Wages Upon Termination):
1. For all actual, consequential and incidental losses and damages, according to proof;

2. For statutory penalties pursuant to California Labor Code § 203 for Plaintiff and all other class
members who have left Defendants” employ;



3. For costs of suitincurred herein;

4. For civil penalties pursuant to California Labor Code § 2699(f) and (g) in the amount of $100 doliars
for each violation per pay period for the initial violation and $200 for each aggrieved employee per pay
period for each subsequent violation, plus costs and attorneys’ fees for violation of California Labor
Code §§ 201, 202 and 203; and

5. For such other and further relief as the Arbitrator may deem equitable and appropriate.

As to the California Labor Code § 226(a) claims (Improper Wage Statements):
1. For all actual, consequential and incidental losses and damages, according to proof;

2. For statutory penalties pursuant to California Labor Code § 226(e) and 226.3;

3. For reasonable costs and attorney’s fees pursuant to California Labor Code § 226(e); -

4. For civil penalties pursuant to California Labor Code § 2699(f) and (g) in the amount of $100 dollars
for each violation per pay period for the initial violation and $200 for each aggrieved employee per pay
period for each subsequent violation, plus costs and attorneys’ fees for violation of California Labor
Code § 226(a); and :

5. For such other and further relief as the Arbitrator may deem equitable and appropriate.

As to the California Labor Code § 226.7(a) {Missed Rest Periods):
1. For all actual, consequential, and incidental losses and damages, according to proof;

2. For statutory penalties pursuant to California Labor Code § 226.7(b);
3. For costs of suit incurred herein;

4. For civil penalties pursuant to California Labor Code § 2699(f) and {g) in the amount of $100 dollars
for each violation per pay period for the initial violation and $200 for each aggrieved employee per pay
period for each subsequent violation, plus costs and attorneys’ fees for violation of California Labor
Code § 226.7{a); and

S. For such other and further relief as the Arbitrator may deem appropriate.

As to the California Labor Code §§ 226.7(a) and 512 {(Missed Meal Periods):
1. For all actual, consequential, and incidental losses and damages, according to proof;

2. For statutory penalties pursuant to California Labor Code § 226.7(b);
3. For costs of suit incurred herein;

4. For civil penalties pursuant to California Labor Code § 2699{f) and {g) in the amount of $100 dollars
for each violation per pay period for the initial violation and $200 for each aggrieved employee per pay
period for each subsequent violation, plus costs and attorneys’ fees for vioiation of California Labor
Code §§ 226.7(a) and 512; and

5. For such other and further relief as the Arbitrator may deem appropriate.



As to the California Labor Code §§ 221 and 2800 (!mproper Withholding of Wages and Non-
Indemnification of Business Expenses): )
1. For all actual, consequential and incidental losses and damages, according to proof;

2. For costs of suit incurred herein;

-3. For civil penalties pursuant to California Labor Code § 225.5;

4. For civil penalties pursuant to California Labor Code § 2699(f) and (g) in the amount of $100 dollars
for each violation per pay period for the initial violation and $200 for each aggrieved employee per pay
period for each subsequent violation, plus costs and attorneys’ fees for violation of California Labor
Code §§ 221 and 2802; and

5. For such other and further relief as the Arbitrator may deem appropriate.

As to the California Labor Code § 351 {Confiscation of Gratuities):
1. For all actual, consequential and incidental Josses and damages, according to proof;

2. For restitution of confiscated gratuities to all aggrieved employees and class members and
prejudgment interest from the day such amounts were due and payable;

3. For costs of suit incurred herein;

4. For civil penalties pursuant to California Labor Code § 2699(f) and {g) in the amount of $100 dollars
for each violation per pay period for the initial violation and 5200 for each aggrieved employee per pay
period for each subsequent violation, plus costs and attorneys’ fees for violation of California Labor
Code § 351; and

5. For other such and further relief as the Arbitrator may deem appropriate.

As to the California Business & Professions Code § 17200, et seq. claims:
1. For disgorgement of any and all “unpaid wages” and incidental losses, according to proof;

2. For restitution of "unpaid wages” to all class members and prejudgment interest from the day such
amounts were due and payable;

3. For the appointment of a receiver to receive, manage and distribute any and sl funds disgorged from
Deferidants and determined to have been wrongfully acquired by Defendants as a result of violations of
California Business & Professions Code § 17200 et seq.;

4. For reasonable attorney’s fees that Plaintiff and other members of the class are entitled to recover
under California Code of Civil Procedure § 1021.5;

5. For costs of suit incurred herein; and

For such other and further relief as the Arbitrator may deem equitable and appropriate.



SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

DATE: 03/13/07

DEPT. 24
HONORABLE ROBERT L. HESS JUDGE}j G. CHARLES DEPUTY CLERK
}#iONORABLE JUDGE PRO TEM ELECTRONIC RECORDING MONITOR
6
B. BELL C/A Depuly Sheritiff C. Crawley . Reporter
8:33 am|BC356521 Plainciff Matthew Theriault (x)
Counse)
ARSHAVIR ISKANIAN
Defendant Nima Shivayi {x)

Vs
CLS TRANSPORTATION LOS ANGELES

Counsel

NATURE OF PROCEEDINGS:

The motion is granted.

at B:30am November 13, 2007.

Notice is waived.

LXS]
i~ Page 1 of
)
=

The cause is called for hearing.

MOTION OF DEFENDANT CLS TRANSPORTATION OF LOS ANGELES
FOR ORDER COMPELLING ARBITRATION, DISMISSING CLASS
ACTION PENDING THE OUTCOME OF ARBITRATION;

The Court finds the agreement is neither procedurally
nor substantively unconsciable.

The matter will be stayed pending arbitration.

The case is set for post arbitration status conference

MINUTES ENTERED
1 DEPT. 24 03/13/07
COUNTY CLERK
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. Delaware corporation; EMPIRE

Raul Perez (SBN 174687)
RPerez@InitiativeLegal.com
Melissa Grant (SBN 205633)
MGrant@]nitiativeLegal.com
Suzy E. Lee (SBN 271120)
SuzyLee@InitiativeLegal.com
Initiative Legal Group APC
1800 Century Park East, 2nd Floor
Los Angeles, California 90067
Telephone:  (310) 556-5637
Facsimile: ~ (310) 861-9051

Attorneys for Plaintiff Arshavir Iskanian

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

ARSHAVIR ISKANIAN, an individual, Case No. BC 356521

Plaintiff, [Assigned for All Purposes to:
- The Honorable Robert Hess]
VS.
_ CLASS ACTION
CLS TRANSPORTATION LOS
ANGELES, LLC, a Delaware corporation; PROOF OF SERVICE
CLS WORLDWIDE SERVICES, LLC, a

INTERNATIONAL, LTD, a New Jersey
Corporation; GTS HOLDINGS, INC, a
Defaware corporation and DOES 1 through
10, inclusive,

Defendants.

PROOF OF SERVICE
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

1 am employed in the State of California, County of Los Angeles. I am over thedage of
18 and not a party to the within suit; my business address is 1800 Century Park East, 2™ Floor,
Los Angeles, California 90067.

On August 17, 2011, [ served the documents described as:
See ATTACHMENT 1 for list of documents

on the interested parties in this action by sending [ ] the original [or] [v'] a true copy
thereof [] to interested parties as follows [or] [ ] as stated on the attached service list:

David Faustman, Esq.

Yesenia Gallegos, Esq.

FOX ROTHSCHILD LLP

1800 Century Park East, Suite 300
Los Angeles, CA 90067

[ ] BYMAIL(ENCLOSED IN A SEALED ENVELOPE): I degosited the envelope(s)
for mailing in the ordinary course of business at Los Angeles, California. I am “readily
familiar” with this firm’s practice of collection and (frocessing correspondence for
mailing. Under that practice, sealed envelopes are deposited with the U.S. Postal
Service that same day in the ordinary course of business with postage thereon fully
prepaid at Los Angeles. California.

[ ] BY E-MAIL: I hereby certify that this document was served from Los Angeles,
California, by e-mail delivery on the parties listed herein at their most recent known e-
mail address or e-mail of record in this action.

[ 1 BY FAX:Ihereby certtify that this document was served from Los Angeles, California,
by facsimile delivery on the parties listed herein at their most recent fax number of
record in this action.

[v] BYPERSONAL SERVICE: I delivered the document, enclosed in a sealed envelope,
by hand to the offices of the addressee(s) named herein.

[ 1 BYOVERNIGHT DELIVERY: I am “readily familiar” with this firm’s practice of
collection and processing correspondence for overnight delivery. Under that practice,
overnight packages are enclosed in a sealed envelope with a packing slip attached
thereto fully prepaid. The packages are picked up by the carrier at our offices or
delivered by our office to a designated collection site.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed this August 17, 2011, at Los Angeles, Califogafa,

Navid Zivari

Type or Print Name Signﬂ;a/

PROOF OF SERVICE
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ATTACHMENT 1

1. DEMAND FOR ARBITRATION FOR CASSANDRA LINDSEY
2. DEMAND FOR ARBITRATION FOR DANIEL ARAYA

3. DEMAND FOR ARBITRATION FOR DANIEL ROGERS MILLINGTON, JR.
4. DEMAND FOR ARBITRATION FOR DAROLD CALDWELL

5. DEMAND FOR ARBITRATION FOR DAVID MONTOYA

6. DEMAND FOR ARBITRATION FOR EDWIN GARCIA

7. DEMAND FOR ARBITRATION FOR ELIJHA NORTON

8. DEMAND FOR ARBITRATION FOR FRANK G. DUBUY

9. DEMAND FOR ARBITRATION FOR GERALD GRIFFIN

10. DEMAND FOR ARBITRATION FOR GREG KEMPLER

~ 11. DEMAND FOR ARBITRATION FOR IGOR KROO

12. DEMAND FOR ARBITRATION FOR JAMES STERLING
13. DEMAND FOR ARBITRATION FOR JERRY BOYD

14. DEMAND FOR ARBITRATION FOR JIRO FUMUTO

15. DEMAND FOR ARBITRATION FOR JOHNNY EVANS

16. DEMAND FOR ARBITRATION FOR JONATHON SCOTT

17. DEMAND FOR ARBITRATIlON FOR JULIUS FUNES

'18. DEMAND FOR ARBITRATION FOR KARIM SHARIF

19. DEMAND FOR ARBITRATION FOR KUNG MING CHANG
20. DEMAND FOR ARBITRATION FOR LEROY CLARK

21. DEMAND FOR ARBITRATION FOR MARCIAL SAZO

22. DEMAND FOR ARBITRATION FOR MARQUEL ROSE

23. DEMAND FOR ARBITRATION FOR MASOOD SHAFIIL

24. DEMAND FOR ARBITRATION FOR MATTHEW LOATMAN
25. DEMAND FOR ARBITRATION FOR MIGUEL DE LA MORA

PROOF OF SERVICE
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26. DEMAND FOR ARBITRATION FOR MYRON ROGAN
27. DEMAND FOR ARBITRATION FOR NEIL BEN YAIR
28. DEMAND FOR ARBITRATION FOR PATER PAULL

29. DEMAND FOR ARBITRATION FOR PATRICK COOLEY
30. DEMAND FOR ARBITRATION FOR RAFAEL CANDELARIA

31. DEMAND FOR ARBITRATION FOR REGINALD COLWELL
32. DEMAND FOR ARBITRATION FOR ROGER PERRY

33. DEMAND FOR ARBITRATION FOR SCOTT SULIVAN
34. DEMAND FOR ARBITRATION FOR STEVE MAYNARD
35. DEMAND FOR ARBITRATION FOR SUSAN STELLMAN
36. DEMAND FOR ARBITRATION FOR THOMAS MARTIN
37. DEMAND FOR ARBITRATION FOR WAYNE IKNER

38. DEMAND FOR ARBITRATION FOR WILLIAM BAKER

PROOF OF SERVICE
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Fox Rothschild ue

ATTORNEYS AT LAW

1800 Century Park East, Suite 300
Los Angeles, CA 90067-1506

Tel 310.598.4150 Fax 310.5656.9828
www.foxrothschild.com

DATE: SEPTEMBER 19, 2011

FACSIMILE TRANSMITTAL SHEET

TO: . COMPANY: FAX NUMBER: PHONE NUMBER:

Raul Perez, Esq. and Initiative Legal Group 310-861-9051 310-556-5637
FROM: . PHONE NUMBER: EMAIL:. BILLING NUMBER:
Yesenia Gallegos (310) 598-4159 yeallegos@foxrothschild.com

NUMBER OF PAGES: CHARGE FILE #: PRIORITY: LOG NUMBER:

3 15135-00005 ~ REGULAR

IF YOU DO NOT RECEIVE ALL OF THE PAGES,
PLEASE CALL (310) 598-4150 AS SOON AS POSSIBLE.
ORIGINAL DOCUMENT WILL FOLLOW BY MAIL

Ourcint [OForRREVIEW DO PLEASK COMMENT [JPLEASE REPLY M FOR YOUR INFORMATION

NOTES/COMMENTS:
Arshavir Iskanian v. CLS Transportation

Attached please find correspondence of today’s date.

TRS CIRCULAR 230 DISCLOSURE:

PURSUANT TO TREASURY REGULATIONS, ANY TAX ADVICE CONTAINED IN 1HIS COMMUNICATION (INCLUDING ANY
ATTACHMENTS) IS NOT INTENDED OR WRITTLN TO BE USED, AND CANNOT BE USED OR RELIED UPON B8Y YQU OR ANY
OTHER PERSON, FOR THE PURPOSE OF () AVOIDING PENALTIES UNDER THE INTERNAL REVENUE CODF, OR (i) PROMOTING,
MARKETING OR RECOMMENDING TO ANOTHER PAR1Y ANY TAX ADVICE ADDRESSED [ IEREIN.

THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE 1S PRIVILEGED AND CONFIDENTIAL INFORMATION INTENDED ONLY
FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. IF THE READER OF THIS MESSAGE 1S NOT THE INTENDED RECIPIENT,
YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION [S STRICTLY
PROHIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE IMMEDIATELY NOTIFY US BY TELEPHONE AND
RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA THE U.S. POSTAL SERVICE. THANK YOU.

LA 87267v1 05/26/11
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Fox Rothschild i

ATTORNEYS AT LAW

18600 Century Park East, Suile 300

Laos Angeles, CA S0067-1506

Tet 310.598.4150 Fax 31C.556.9828
www faxrothschild .com .

. Yesenia Gallegos
Direct Dial: (310) 598-4159
Email Address: ygallegos@foxrothschild.com

September 19, 2011

VIA FACSIMILE AND FIRST CLASS MAIL

Terry Shea

Arbitration Coordinator

ADR Services, Inc.

915 Wilshire Blvd., Suite 1900
Los Angeles, CA 90017

Re: Alston, Glen-ADR Case No. 11-5401
Araya, Daniel-ADRS Case No. 11-5223
Bailey, Karen-ADR Case No. 11-5402

. Baker, William-ADRS Case No. 11-5240
Baranco, David-ADRS Case No. 11-5197
Ben Yair, Neil-ADRS Case No. 11-5220
Boyd, Jerry-ADRS Case No. 11-5206
Caldwell, Darold-ADRS Case No. 11-5225
Candelaria, Rafacl-ADRS Case No. 11-5232
Chang, Kung Ming-ADRS Case No. 11-5212
Cheng, Kenny-ADRS Case No. 11-5202
Clark, LeRoy-ADRS Case No. 11-5213
Collins, Cleophus-ADRS Case No. 11-5291
Colwell, Reginald-ADRS Case No. 11-5233
Cooley, Patrick-ADRS Case No. 11-5231
De La Mora, Miguel-ADRS Case No, 11-5218
Denison, James-ADRS Case No. 11-5199
Dubuy, Frank G.-ADRS Case No. 11-5229
Earnshaw, Luis-ADRS Case No. 11-5201
Evans, Johnnie-ADRS Case No. 11-5208
Fuentes, Raul-ADRS Case No. 11-5404
Fumoto, Jiro-ADRS Case No. 11-5207
Funes, Julius-ADRS Case No. 11-5210
Garcia, Angelo-ADRS Case No. 11-5193
Garcia, Edwin-ADRS Case No. 11-5227
Griffin, Gerald-ADRS Case No. 11-5230

A Fermsyivania Limiten Liabiity Partnershsn

- California Connecticut Delaware Florida Nevada New Jersey New Yark

[910002/0004

Pennsyivania
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Ms. Shea
September 19, 2011
Page 2

. Ikner, Wayne-ADRS Case No. 11-5239
Kempler, Greg-ADRS Case No. 11-5203
Kroo, Igor -ADRS Case No. 11-5204
Lindsey, Cassandra-ADRS Case No. 11-5222
Loatman, Matthew-ADRS Case No. 11-5217
Martin, Thomas-ADRS Case No. 11-5238
Maynard, Steve~-ADRS Case No. 11-5236
Millington Jr, Daniel Rogers-ADRS Case No, 11-5224
Montoya, David-ADRS Case No. 11-5226
Mueller, Carl-ADRS Case No. 11-5196
Norton, Elijha-ADRS Case No. 11-5228
Olmedo, Robert-ADRS Case No. 11-5406
Paull, Pater-ADRS Case No. 11-5221

_Perry, Roger-ADRS Case No. 11-5234
Pinkerton, William-ADRS Case No. 11-5293
Post, Arthur E.-ADRS Case No. 11-5405
Richmond, James-ADRS Case No. 11-5200
Rogan, Myron-ADRS Case No. 11-5219
Rose, Marquel-ADRS Case No. 11-5215
Sazo, Marcial-ADRS Case No. 11-5214
Scott, Jonathan-ADRS Case No. 11-5209
Sharif, Karim-ADRS Case No. 11-5211
Shafii, Masood-ADRS Case No. 11-5216
Siiva, Flavio-ADRS Case No. 11-5198
Sloan, Bennett-ADRS Case No. 11-5195
Smith, Edward-ADRS Case No. 11-5181
Stellman, Susan-ADRS Case No. 11-5237
Sterling, James-ADRS Case No. 11-5205
Sullivan, Scott-ADRS Case No. 11-5235
Swartz, Carl-ADRS Case No. 11-5292
Toailoa, Avaavau-ADRS Case No. 11-5194
Warren, Adrien-ADRS Case No. [1-5192

Washington, Belinda-ADRS Case No. 11-5403
Dear Ms, Shea:

This shall respond to your recent request that CLS Transportation of Los Angeles, LLC and other
named defendants select an arbitrator in the above-referenced matters. Please be advised that we
do not recognize the purported Plaintiffs’ demands for arbitration as valid submissions. As a
preliminary matter, the procedure you have provided for choosing an arbitrator is inconsistent
with the requirement set forth in the arbitration agreement at issue, which requires that the parties
select a retired judge as the arbitrator. In any event, the arbitration agreement at issue invokes

LA1 101953v1 09/18/11
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Ms. Shea
September 19, 20611
Page 3

the services of the American Arbitration Association (“AAA™), and requires that the parties
follow AAA’s rules. Moreover, Plaintiffs’ counsel has not presented anything to show that he is
authorized by the purported Plaintiffs to initiate arbitration.

If the purported Plaintiffs exist and seek to arbitrate, they will need to file with AAA and tender
the appropriate fees. '

Should you have any questions, please feel free to call me.

Very truly yours,

Yesenia Gall-eg'os

-cc: Raul Perez, Esq.

LAl 101953v1 09/18/11
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@ American Arbitration Association Employment Arbitration Rul('es Deman_d for Ar.bntratxon
Dispute Resoluiion Services Worldwide Please visit our website al www.adr.org if you would like to file this case online.

Please visit our website at www.adr.org if you
would like to file this case online.
AAA Customer Service can be reached at 800-778-7879

Mediation:-If you would Lke the AAA to contact the other parties and allempt to arrange mediation, please check this box. D B;’,,’;,:':,m this service.
Parties (Claimant) Raul Perez (SBN 174687)
Representative’s Name (if known):
Greg Kempler e
Name of Claimants Initiative Legal Group APC
Firm (if applicable):
Address: 1800 Century Park East, 2nd Floor
Address:

- — Los Angeles CA 90067
Ciy: State Zip: City: State Zip:
Phone: T (310) 556-5637 (310) 861-9051

Phone: Fax:
: " rperez@initiativelegal.com

Email Address: Eoal Address:

: . David F. Faustman
Parties (Respondent)' Representative’s Name (if known):
See Attachment A | Fox Rothschild LLP
Name of Respondent: - Firm GF applicable):

. 1800 Century Park East, Suite 300

Address: Address:

_ . Los Angeles CA 90067

Ciry: State Zip: City: State Zip:
(310) 598-4150 (201) 556-9828
Phone: Fax: Phone: Fax:
dfaustman@foxrothschild.com
Email Address: Emafl Address:
Claim: What was/is the employee’s annual wage range? In detail, please des.cribe the nature of each claim.
Note: This question is required by California law. You may attach additional pages if necessary:
See Attachment B

&) Less than $100,000 I3 $100,000 - $250,000 [J Over $250,000

Amount of Claim: [See Attachment C ]

Claim involves:

Statutorily Protected Rights [J Non-statutorily protected rights

Other Relief Sought: & Arbitration Costs & Attorney’s Fees & Interest X Punitive/Exemplary Damages O Other: [::

Neutral: Please describe the qualifications for arbitrator(s) Hearing: Estimated time needed to present case at hearing:
- to hear this dispute: ' i Hours: ____8.00 Days: 2
A mutually agreeable arbitrator (who shall be a retired judge) from a list of K
arbitrators provided by ADR Services, ARC, Judicate West, or JAMS. Hearing locale: Los Angeles
If, however, the parties are unable to agres, a neutral arbitrator (who shall be - . ) N .
arelired judge) shall be appointed in the manner proved by CCP 1283.05 a Requested by Claimant & Locale provision included in the contract

Filing Fee: aﬁployer-homulgated Plan fee requirement or $175  (max emount per AAA rules)
{1 standard Fee Schedule for individually negotiated contracts [ Flexible Fee Schedule for individually negotiated contracts
Amout Tendered:

Notice: To begin proceedings, please send a copy of this Demand and the Arbitration Agreement, along with the filing fee as
provided for in the Rules, to: American Arbitration Association, Case Filing Services, 1101 Laurel Oak Road, Suite 100
Voorhees, NJ 08043. Send the original Demand to the Respondent.

Pursuant to Scction 1284.3 of the California Code of Civil Procedure. consumers with a gross monthly income of Icss than 300% of the federal poverty guidclines arc
entitled to a waiver of arbitration fces and costs, exclusive of arbitrator fees. This law applies to al} consumcr agrcements subject to the California Arbitration Act, and to
all consumer arbitrations conducted in California. Only those disputes arising out of employer promulgated plans are included in the consumer defimition. 1{ you believe
that you micct these requircmcnts, you rmust submit to the AAA a declaration under oath regarding your monthly income and the number of persons in your houschold.

Plcasc conlact thc AAA’s Western Casc Management Center at l-?ﬂ- 0879. 1f you have any questions regarding the waiver of administrative focs, AAA Case

Filing Serviccs can be rcached at 877-495-4185.

Signature of claimant or representative: Date: September 28, 2011




Attachment A

RESPONDENTS:

CLS Transportation of Los Angeles, LLC; CLS Worldwide Services, LLC; Empire International, Ltd.;
Empire/CLS Worldwide Chauffeured Services; GTS Holdings, Inc.; David Seelinger



Attachment C

CLAIM/RELIEF SOUGHT:

As to the Californja Labor Code §§ 1194, 1197, and 1197.1 claims {Minimum Wages):

1.

7.

For general unpaid wages at overtime wage rates and such general and special damages as may
be appropriate;

For statutory wage penalties pursuant to California Labor Code §1197.1 in amount as may be
established according to proof.

For pre-judgment interest on any unpaid overtime compensation from the date such amounts
were due;

For reasonable attorney’s fees and for costs of suit incurred herein pursuant to California Labor
Code § 1194(a);

For liquidated damages pursuant to California Labor Code § 1194.2;

For civil penalties pursuant to California Labor Code § 2699(f) and {g) in the amount of $100
dollars for each violation per pay period for the initial violation and $200 for each aggrieved
employee per pay period for each subsequent violation, plus costs and attorneys’ fees for
violation of California Labor Code §§ 510, 1194 and 1188; and

For such other and further relief as the Arbitrator may deem equitable and appropriate.

As to the California Labor Code §§ 510 and 1198 claims (Unpaid Overtime):

1.

5.

For general unpaid wages at overtime wage rates and such general and special damages as may
be appropriate;

For pre-judgment interest on any unpaid overtime compensation from the date such amounts
were due;

For reasonable attorney’s fees and for costs of suit incurred herein pursuant to California Labor
Code § 1194(a);

For civil penalties pursuant to California Labor Code § 2699(f} and (g) in the amount of $100
dollars for each violation per pay period for the initial violation and $200 for each aggrieved
employee per pay period for each subsequent violation, plus costs and attorneys’ fees for
violation of California Labor Code §§ 510, 1194 and 1198; and

For such other and further relief as the Arbitrator may deem equitable and appropriate.

As to the California Labor Code §§ 201 and 202 claims (Non-payment of Wages Upon Termination):

w

For all actual, consequential and incidental losses and damages, according to proof;

For statutory penalties pursuant to California Labor Code § 203 for Plaintiff and all other class
members who have left Defendants’ employ;

For costs of suit incurred herein;

For civil penalties pursuant to California Labor Code § 2699{f} and (g) in the amount of $100
dollars for each violation per pay period for the initial violation and $200 for each aggrieved
employee per pay period for each subsequent violation, plus costs and attorneys’ fees for
violation of California Labor Code §§ 201, 202 and 203; and

For such other and further relief as the Arbitrator may deem equitable and appropriate.



As to the California Labor Code § 226(a) claims {Improper Wage Statements):

For all actual, consequential and incidental losses and damages, according to proof;

For statutory penalties pursuant to California Labor Code § 226(e) and 226.3;

For reasonable costs and attorney’s fees pursuant to California Labor Code § 226(e);

For civil penalties pursuant to California Labor Code § 2699(f) and (g) in the amount of $100
dollars for each violation per pay period for the initial violation and $200 for each aggrieved
employee per pay period for each subsequent violation, plus costs and attorneys’ fees for
violation of California Labor Code § 226(a); and

5. For such other and further relief as the Arbitrator may deem equitable and appropriate.

tallh oA

As to the California Labor Code § 226.7(a) claims (Missed Rest Periods):

For all actual, consequential, and incidental losses and damages, according to proof;

For statutory penalties pursuant to California Labor Code § 226.7(b);

For costs of suit incurred herein;

For civil penalties pursuant to California Labor Code § 2699(f) and (g} in the amount of $100
dollars for each violation per pay period-for the initial violation and $200 for each aggrieved
employee per pay period for each subsequent-violation, plus costs and attorneys’ fees for
violation of California Labor Code § 226.7(a); and

5. For such other and further relief as the Arbitrator may deem appropriate.

PwnNPE

As to the California Labor Code §§ 226.7(a) and 512 claims (Missed Meal Periods):

For all actual, conéequential, and incidental losses and damages, according to proof;

For statutory penalties pursuant to California Labor Code § 226.7(b);

For costs of suit incurred herein;

For civil penalties pursuant to California Labor Code § 2699(f) and (g) in the amount of $100
dollars for each violation per pay period for the initial violation and $200 for each aggrieved
employee per pay period for each subsequent violation, plus costs and attorneys’ fees for
violation of California Labor Code §§ 226.7(a) and 512; and

5. For such other and further relief as the Arbitrator may deem appropriate.

el A

As to the California Labor Code §§ 221 and 2800 claims (Improper Withholding of Wages and Non-
Indemnification of Business Expenses):

For all actual, consequential and incidental losses and damages, according to proof;

For costs of suit incurred herein;

For civil penalties pursuant to California Labor Code § 225.5;

For civil penalties pursuant to California Labor Code § 2699(f) and (g) in the amount of $100
dollars for each violation per pay period for the initial violation and $200 for each aggrieved
employee per pay period for each subsequent violation, plus costs and attorneys’ fees for
violation of California Labor Code §§ 221 and 2802; and

5. For such other and further relief as the Arbitrator may deem appropriate.

Bwne



As to the California Labor Code § 351 claims (Confiscation of Gratuities):

5.

For all actual, consequential and incidental losses and damages, according to proof;

For restitution of confiscated gratuities to all aggrieved employees and class members and
prejudgment interest from the day such amounts were due and payable;

For costs of suit incurred herein;

For civil penalties pursuant to California Labor Code § 2699(f) and (g) in the amount of $100
dollars for each violation per pay period for the initial violation and $200 for each aggrieved
employee per pay period for each subsequent violation, plus costs and attorneys’ fees for
violation of California Labor Code § 351; and

For other such and further relief as the Arbitrator may deem appropriate.

As to the California Business & Professions Code § 17200, et seq. claims:

o

4.

5.

For disgorgement of any and ail “unpaid wages” and incidental losses, according to proof;

For restitution of “unpaid wages” to all class members and prejudgment interest from the day
such amounts were due and payable;

“For the appointment of a receiver to receive, manage and distribute any and all funds disgorged
from Defendants and determined to have been wrongfully acquired by Defendants as a result of
violations of California Business & Professions Code § 17200 et seq.;

For reasonable attorney’s fees that Plaintiff and other members of the class are entitled to
recover under California Code of Civil Procedure § 1021.5; and

For costs of suit incurred herein

As to the California Labor Code §§ 226(b), 432 and 1198.5 claims:

Pwne

5.

For all actual, consequential and incidental losses and damages, according to proof;

For costs of suit incurred herein;

For civil penalties pursuant to California Labor Code § 226(f} in the amount of $750;

For injunctive relief, costs and reasonable attorneys’ fees pursuant to California Labor Code §
226(g); and

For such other and further relief as the Arbitrator may deem appropriate.

For such other and further relief as the Arbitrator may deem equitable and appropriate.



EXHIBIT 6



Fox Rotchild LLp

ATTCANEYS AT LAW

18GG Century Park £ast, Suite 300
Los Angeles, CA 90067-1506
Te1310.598.4150 Fax 310.556.5828

suse foxrethschild.com

Yesenia Gallegos
Direct Dial: (310) 598-4159

Email Address: ygallepos@foxrothschild.com

October 10, 2011

VIA FACSIMILE/FIRST CLASS MAIL,

Adam Shoneck

Intake Specialist

American Arbitration Association
1101 Laurel Oak Road, Suite 100
Vorhees, NJ 08043

Fax: 877-304-8457

Re:  Glen Alston, et al. v. CLS Transportation of Los Angeles LLC, et al.

Dear Mr. Shoneck:

We are in receipt of your letter of October 6, 2011, requesting that CLS Transportation of Los
Angeles, LLC, CLS Worldwide Services, LLC, Empire International, Ltd., Empire/CLS
Worldwide Chauffeured Services, GTS Holdings, Inc., and David Seelinger tender a non-
refundable fee in the amount of $52,275.00 in the above referenced matter.

We do not at this time recognize the validity of the filings. All of the claimants are part of a
class action that is currently on appeal. We have not received anything authoritative confirming
that the claimants have opted out of the class, or that they even know that these demands to-
arbitrate have been made on their behalf. If the demands are genuine, they are IDENTICAL and
the parties are IDENTICAL. The arbitrations, therefore, should be completely consolidated
before a single arbitrator with a substantially reduced fee for the employer.

Very truly yours,

Yesenia Gallegos

A Pancrsgivintio Linitad Lshidy Sadinershic

Caiifornia Connecticut Delaware District of Celumbia Floride Navadia New Jersay New York Pennsyivaria
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@ American Arbitration Association

Dispute Resolution Services Worldwide

phone: 877-495-4185
fax: 877-304-8457

October 20%, 2011 Case Filing Services
1101 Laurel Oak Road, Suite 100

VIA E-MAIL to rperez@initiativelegal.com Voorhees, NJ 08043

Raul Perez, Esq. www.adr.org

Initiative Legal Group, APC

1800 Century Park East

2" Floor

Los Angeles, CA 90067

VIA E-MAIL to dfaustman@foxrothschild.com
David F. Faustman, Esq.

Fox Rothschild LLP

1800 Century Park East

Suite 300

Los Angeles, CA 90067

Dear Mr. Perez and Mr. Faustman:

As of this date we have not received the fees requested from Respondent in my letter of October 6™, 2011.
On October 10", 2011, we received a letter from Ms. Gallegos confirming Respondent would not be
paying the fees requested in the October 6™ 2011 letter; accordingly, we must decline to administer this
case. We will issue a full refund for the fees paid by Claimants,

Furthermore, since the Respondent has not complied with our request to pay the requisite administrative
fees in accordance with the employer-promulgated plan fee schedule, we must decline to administer any
other employment disputes involving this company. We request that the business remove the AAA name
from its arbitration clauses so that there is no confusion to the company’s employees regarding our
decision.

Sincerely,

Adam Shoneck
Intake Specialist
856-679-4610
ShoneckA@adr.org

Supervisor Information: Tara Parvey, ParveyT(@adr.org

CC: VIA E-MAIL to ygaliegos@foxrothschild.com
Yesenia Gallegos, Esq.
Fox Rothschild LLP
1800 Century Park East
Suite 300
Los Angeles, CA 90067
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Raul Perez (SBN 174687)
RPerez@InitiativeLegal.com
Melissa Grant (SBN 205633)
MGrant@]InitiativeLegal.com
Suzy E. Lee (SBN 271120)
SuzyLee@]InitiativeLegal.com
Initiative Legal Group APC

1800 Century Park East, 2nd Floor
Los Angeles, California 90067

Telephone:  (310) 556-5637
Facsimile:  (310) 861-9051
Attorneys for Plaintiffs

Contormed Gopy

CONFORMED COPY

OF ORIGINAL FILED
Los Angeles Superior Court

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

GREG KEMPLER, ADRIEN WARREN,
ANANTRAY SANATHARA, ANGELO
GARCIA, ARTHUR POST, AVAAVAU
TOAILOA, BELINDA WASHINGTON,
BENNETT SLOAN, BRUCE GOLD, CARL
MUELLER, CARL SWARTZ, CASSANDRA
LINDSEY, CLEOPHUS COLLINS, DANIEL
ARAYA, DANIEL ROGERS MILLINGTON,
JR., DAROLD CALDWELL, DAVID
BARANCO, DAVID MONTOYA, DAWN
BINGHAM, EDWARD SMITH, EDWIN
GARCIA, ELIJHA NORTON, FLAVIO
SILVA, FRANK G. DUBUY, GERALD
GRIFFIN, GLEN ALSTON, IGOR KROO,
JAMES C. DENISON, JAMES RICHMOND,
JAMES STERLING, JERRY BOYD, JIRO
FUMOTO, JOHNNIE EVANS, JONATHON
SCOTT, JULIUS FUNES, KAREN BAILEY,
KARIM SHARIF, KENNY CHENG, KUNG
MING CHANG, LAMONT CRAWFORD,
LEROY CLARK, LUIS EARNSHAW,
MARCIAL SAZO, MARQUEL ROSE,
MASOOD SHAFIl, MATTHEW LOATMAN,
MIGUEL DE LA MORA, MYRON ROGAN,
NEIL BEN YAIR, PATER PAULL,
PATRICK COOLEY, RAFAEL
CANDELARIA, RAUL FUENTES,
REGINALD COLWELL, ROBERT
OLMEDO, ROGER PERRY, SCOTT
SULLIVAN, STEVE MAYNARD, SUSAN

NOTICE OF MOTION AND MOTION
FOR ORDER COMPELLING SPECIFIC
PERFORMANCE OF INDIVIDUAL
ARBITRATION; OR, IN THE
ALTERNATIVE, SETTING ASIDE THE
ARBITRATION AGREEMENT

[Filed concurrently with Memorandum of Points
and Authorities in Support Thereof; Declaration
of Raul Perez; the Request for Judicial Notice;
and [Proposed} Order}

Date:

2o ]\
Time: é *30 A"’YI
Place: D12
Complaint Filed:
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STELLMAN, THOMAS MARTIN, WAYNE
IKNER, WILLIAM BANKER, AND
WILLIAM PINKERTON,

Plaintiffs,
VS.
CLS TRANSPORTATION LOS ANGELES
LLC, a Delaware corporation; and DOES 1

through 10, inclusive,

Defendants.

NOTICE OF MOTION AND MOTION FOR ORDER COMPELLING SPECIFIC PERFORMANCE OF INDIVIDUAL ARBITRATION; OR, IN
THE ALTERNATIVE, SETTING ASIDE THE ARBITRATION AGREEMENT
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TO DEFENDANT CLS TRANSPORTATION LOS ANGELES LLC AND ITS ATTORNEY
OF RECORD:

PLEASE TAKE NOTICE THAT on a date to be determined, in a Department to be
assigned in the above-captioned court, located at 111 North Hill Street, Los Angeles, California,
90012, the Plaintiffs named above will, and hereby do move the Court for an order for compelling
specific performance of individual arbitration; or, in the alternative, setting aside the arbitration
agreement. Once the case is assigned to a judge in the above-captioned court, Plaintiffs will file
and serve an amended notice of this motion setting forth the date, time and place of hearing.

Plaintiffs’ motion is made pursuant to California Code of Civil Procedure §§ 526,
1281.8(2)(3) and the Court’s equitable powers to specifically enforce the agreements for individual
arbitration (“Agreement”). Specifically, Defendant has breached the Agreement with Plaintiffs by first
compelling individual arbitration in Court, causing Plaintiffs’ class claims to be dismissed, and then
refusing to participate in individual arbitration when Plaintiffs attempted to comply with the Court
Order. Defendant has taken specific acts, memorialized in writing, which repudiates the same
Agreement that Defendant previously attempted to enforce in Court. Equity and justice would not
permit Defendant to take contradictory positions in order to deny Plaintiffs a forum to pursue their
claims. Thus, Plaintiffs seek an order to secure an appropriate forum to adjudicate their claims.

In the alternative, Plaintiffs moves to have the Court revoke, rescind, or set aside the
Agreement pursaant to Code of Civil Procedure § 1281.2(b) and the court’s equitable powers. This
alternative remedy is made on three grounds. First, due to Defendant’s intransigence, the only body
contractually permitted to administer the arbitration, the American Arbitration Association, now flatly
refuses to conduct business with Defendant. Due to this impracticable condition, the Arbitration
cannot be performed and thus the Agreement should be set aside to allow Plaintiffs to pursue their
claims in Court. Second, Defendant has taken contradictory positions in Court, which is contrary to
equity, in a clear attempt to deprive Plaintiffs of their due process. Though Defendant had heavily
litigated a certified class action for four years, Defendant suddenly insisted that all matters must be
resolved through individual arbitration within sixty days of trial. It then successfully compelled

Page 1
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individual arbitration of the named Plaintiff, with the remaining class members’ claims dismissed.
When Plaintiffs demanded individual arbitration, Defendant resisted, refusing to tender the requisite
fees. Defendants finally filed a procedurally defective motion to consolidate the arbitration demands
on grounds of efficiency and cost-effectiveness — which are the same bases for class actions.
Defendant must thus be estopped from enforcing the Agreement since it had taken contradictory legal
positions in an effort to deprive Plaintiffs of the right to adjudicate their claims.

Lastly, the Agreements should be rescinded on the simple ground that Defendant
unmistakably breached the Agreement by failing to tender arbitration fees. Rescission is thus the
most appropriate remedy to restore Plaintiffs’ rights. On any one of the three foregoing grounds,
the Court should revoke, rescind, or set aside the Agreement and grant Plaintiffs leave to amend
the complaint to allege their class wage and hour claims in this action.

Plaintiffs’ Motion is based on this Notice of Motion, the accompanying Memorandum of
Points and Authorities, the declaration of Raul Perez and all exhibits attached thereto, the Request
for Judicial Notice and all exhibits attached thereto, all pleadings and papers on file in this action

and in the related action Iskanian v. CLS Transportation Los Angeles LLC, Los Angeles Superior

Court Case No. BC356521, and such other matters as may be presented to the Court at or before
the time of the hearing.
Dated: November 18,2011 Respectfully submitted,

Initiative Legal Group APC

By: / j -

RauTPerez L7

Melissa Grant

Suzy E. Lee

Attorneys for Plaintiffs
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MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF MOTION
FOR ORDER COMPELLING SPECIFIC
PERFORMANCE OF INDIVIDUAL
ARBITRATION; OR, IN THE
ALTERNATIVE, SETTING ASIDE THE
ARBITRATION AGREEMENT

[Filed concurrently with the Notice of Motion and
Motion for an Order Compelling Specific
Performance of Individual Arbitration; or, in the
Altemative, Setting Aside the Arbitration
Agreement, Declaration of Raul Perez, the
Request for Judicial Notice, and [Proposed] Order}
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Place: Dy

Complaint Filed:
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I. INTRODUCTION

Over the course of one year, Defendant CLS Transportation Los Angeles LLC’s (“CLS”) have
taken at least three contradictory positions in an effort to deny Plaintiffs a forum to adjudicate their
claims. CLS employed Plaintiffs as limousine drivers, and as a condition of their employment,
required that each employee sign, or be bound by, an agreement containing an arbitration clause with
class action and representative action waivers (“Agreement™).' However, when Plaintiffs attempted to
arbitrate their claims as per the Agreement, CLS began its gamesmanship to deprive Plaintiffs of their
due process rights. A provisional remedy is particularly appropriate here because, with this action,
Plaintiffs are seeking to secure a forum to adjudicate their underlying substantive claims.

Initially, CLS maintained that all disputes arising out of Labor Code violations must be
individually arbitrated under the Agreement. In June 2011, CLS successfully argued this position,
obtaining a court order compelling individual arbitration and dismissing Plaintiffs’ class claims in
Iskanian v. CLS Transportation Los Angeles, LLC 2 (“Iskanian’) to which Plaintiffs had belonged as
members of a certified class. Following this order, in September 2011, sixty-three former ]skgnian
class members (“Plaintiffs”) filed individual arbitration demands with ADR Services, Inc. (“ADR™).
However, CLS refused to recognize the validity of Plaintiffs® arbitration demands, arguing that only
the American Arbitration Association (“AAA”) was authorized to administer the arbitrations. CLS

instead demanded Plaintiffs submit their claims to arbitration with AAA, otherwise they refused to

! A true and correct copy of the Proprietary Information and Arbitration
Policy/Agreement (“Agreement”) signed by Arshavir Iskanian is attached to the Declaration
of Raul Perez as Exhibit A. On information and belief, many, but not all, of the Plaintiffs
signed the Agreement. However, paragraph 17 of the Agreement states that the terms of the
Agreement are binding on all employees irrespective of signing. Plaintiffs proceed in this
action assuming they are bound by this form Agreement, as CLS had repeatedly contended
they were.

? Los Angeles Superior Court Case No. BC356521, consolidated with BC381065,
assigned to Hon. Robert L. Hess.

3 Former class representative Arshavir Iskanian opted to file an appeal of the trial
court’s order granting CLS’s motion to compel individual arbitration, rather than file an
individual arbitration claim. (See Iskanian v. CLS Transportation Los Angeles, LLC, No.
B198999 (Cal. Ct. App. 2d Dist., May 27, 2008) (order remanding trial court’s order
compelling arbitration for application of the Gentry test) (“Iskanian appeal”).). A true and
correct copy of the slip opinion is attached to the RIN as Exhibit 1.
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recognize their validity. Yet when the conciliatory Plaintiffs acceded to CLS’s demand and tendered
fees to initiate arbitration with AAA, CLS abruptly changed its position.

Upon receipt of the arbitration demands with AAA in October, 2011, CLS adopted a second
position. Under the Agreement and AAA rules, CLS was obligated to pay $925.00 to commence the
arbitration for each individual claimant. Rather than comply with the terms of the Agreement, CLS
adamantly refused to pay the non-refundable arbitration fee. Excuses accompanied the non-payment,
including the baseless charge that Plaintiffs’ counsel Initiative Legal Group (“ILG”) did not have
authority to represent Plaintiffs and that the arbitration was stayed pending the appeal in Iskanian. At
that time, CLS also insisted that the individual arbitration claims must be consolidated.

By November, 2011, CLS had abandoned its argument, made only weeks earlier, that the
Iskanian appeal stayed the arbitrations. Instead, CLS staked out a third—contradictory—position.
Filing a procedurally-defective Motion for Consolidation of Arbitrations in the Iskanian court, CLS
now firmly contends that individual arbitrations of employee disputes would be inefficient and
prohibitively expensive. The arbitrations, CLS argues, should be consolidated by the Superior Court.
CLS’s new position, however, finds no support in the Agreement that CLS previously insisted must be
enforced “according to its terms.”

By refusing to honor its own Agreement and the Order it sought and obtained by motion, CLS
proves that it will adopt inconsistent, even contradictory, positions solely to stymie Plaintiffs from
vindicating their individual claims. Plaintiffs have now been waiting for over five years to have their
claims against CLS adjudicated, having had their claims thwarted by CLS less than two months before
trial. CLS should not be permitted to adopt successive contradictory positions to deny Plaintiffs their

due process. Thus, the Court should immediately rectify this gross injustice by ordering CLS to pay

* A true and correct copy of the Motion for Consolidation of Arbitrations Pursuant to
CCP 1281.3 and for Clarification of the Court’s Order of June 13, 2011 is attached to the
Request for Judicial Notice (“RIN™) as Exhibit 4. This motion is procedurally defective for
two reasons: (a) the action in the Iskanian trial court is stayed pending appeal, and (b) after
dismissal of class claims, the Iskanian court is divested of personal jurisdiction over the
former class members.

3 Ironically, CLS’s arguments in support of consolidation echo the rationale for class actions,
argued by the plaintiff class in Iskanian — that individual arbitrations are impracticable, expensive
and inefficient to conduct a multiplicity of suits.
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the requisite fees to AAA (along with all costs CLS is obligated to pay under the Agreement and AAA
rules) to conduct separate arbitrations with each individual Plaintiff. In the alternative, the Court may
prevent an unjust result by issuing a declaratory judgment invalidating or rescinding the Agreement on
equitable or unenforceability grounds, thereby permitting Plaintiffs to proceed in court on a class-wide
basis.
II. FACTS AND PROCEDURE

Plaintiffs previously belonged to a certified class in Iskanian, which was filed on August 4,
2006. In that action, plaintiff Arshavir Iskanian brought wage and hour claims on behalf of himself
and a class of similarly situated drivers currently or formerly employed by CLS, the largest provider of
chauffeured limousine services in California. (“Declaration of Raul Perez (“Perez Decl.”), §2.) In
early 2007, CLS moved for an order compelling individual arbitration, based on the Agreement
allegedly signed by Iskanian in 2004 (and all of the other unnamed class members at various times).
(Perez Decl., §3.) The Iskanian court granted the motion, which was immediately appcaled.6 (Perez
Decl,, 1§ 4-5.) While the appeal was pending, the California Supreme Court issued Gentry v. Superior
Court, 42 Cal. 4th 443 (2007), which promulgated a fact-intensive test to determine whether class
action waivers are enforceable. (Perez Decl, §6.) The Court of Appeal then reversed and remanded
with instructions to “apply Gentry to the factual record.” (Iskanian, Slip. op., at 4.) However, on
remand, CLS proceeded to litigate the matter as a class action. (Perez Decl, §8.) On August 24,
2009, the Iskanian trial court granted the plaintiff’s class certification motion, certifying five
subclasses with Iskanian appointed as class representative for each subclass. (Perez Decl, §9.)
Thereafter, the parties continued to litigate on a class-wide basis.

After four years of litigation, with the August 6, 2011 trial date fast approaching, on May 16,
2011 CLS filed a motion “for renewal” of its prior motion seeking to compel arbitration. (Perez Decl.,
19 9-10.) In its Motion for Renewal, CLS invoked the U.S. Supreme Court’s recently issued AT&T
Mobility LLC v. Concepcion, 131 S. Ct. 1740 (201 1) (“Concepcion”) to argue that the Federal

8 Iskanian v. CLS Transportation Los Angeles, LLC, No. B198999 (Cal. Ct. App. 2d
Dist., May 27, 2008) (order remanding trial court’s order compelling arbitration for

application of the Gentry test). A true and correct copy of the slip opinion is attached to the
RJIN as Exhibit 1.
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Arbitration Act (“FAA”) preempted the rule in Gentry, and insisted that arbitration agreements “must
be enforced according to their terms” in all respects under the FAA. (Def.’s Mot. for Renewal, at
6:14-15, attached as Exhibit 2 to the RIN; see also Perez Decl., 111.) Specifically, CLS focused on
the class and representative action waivers, arguing that both should be enforced. (Id. at 6:15-17.) On
June 14, 2011, the trial court granted CLS’s motion and issued an order dismissing the class claims
and compelling Iskanian to individual arbitration. (See Order Granting Motion for Renewal, attached
as Exhibit 3 to the RIN.) Iskanian filed a timely notice of appeal of this order.” (Perez Decl., 113)

Beginning in August, 2011, a number of former Iskanian class members demanded individual
arbitration, (Perez Decl,, § 14.) These former class members first filed with ADR, which was
identified in paragraph 16(d) of the Agreement as a muﬂally acceptable arbitration provider. (Perez
Decl., §15.) CLS, however, rejected the validity of these arbitration demands, claiming by letter that
the Agreement “invokes the services of the American Arbitration Association and requires that the
parties follow AAA’s rules.” (Perez Decl., § 16; a true and correct copy of the September 19, 2011
letter from CLS to ADR is attached as Exhibit B.) CLS then advised that “if the purported Plaintiffs
exist and seek to arbitrate, they will need to file with AAA and tender the appropriate fees.”
(Exhibit B (emphasis added).) The 63 individual employees chose to avoid further delay and expense
and agreed to arbitrate before CLS’s preferred arbitration organization, AAA. (Perez Decl., § 17.)
Each individual plaintiff then promptly tendered the $175.00 filing fee to AAA to begin separate
arbitration proceedings. (Id.)

Yet CLS again failed to abide by its own Agreement, this time by refusing to pay its share of
the filing fees owed to AAA, the only service it claims can administer the arbitration. CLS’s refusal to
pay its filing fees to commence arbitration is a material breach of its duties under the Agreement,
which provides:

Unless otherwise provided or permitted under applicable law, [CLS]
shall pay the arbitrator’s fee and any other type of expense or cost that
EMPLOYEE would not be required to bear if he or she were free to

bring the dispute or claim in court as well as any other expense or cost
that is unique to arbitration.

" Notice of Appeal filed August 11, 2011, appellate no. B235138.
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(Arbitration Agreement, § 16(h) attached to the Perez Decl. as Exhibit A.) Under AAA rules, the
employer must pay a $925.00 nonrefundable fee, along with a $300 hearing fee, and all expenses
incurred by the arbitrator, among other fees. (AAA’s Employment Arbitration Rules and Mediation
Procedures, 9 48, attached to the RN as Exhibit 5.)

CLS resorts to a number of contradictory excuses to justify its refusal to pay the non-
refundable fees for each individual arbitration. CLS initially suggested, without any evidence, that
Plaintiffs’ attorneys did not represent them and also that the arbitrations were stayed pending appeal.
(Perez Decl, 1 18; a true and correct copy of the October 10, 2011 letter from CLS to AAA is attached
as Exhibit C.) This was false, as ILG had obtained individual retainer agreements from each Plaintiff
beginning in July 2011 to early September 2011 to represent these Plaintiffs. (Perez Decl., §14.)
However, quickly abandoning the position that the action was stayed pending appeal, CLS filed a
motion for consolidation of the arbitrations. (A true and correct copy of this motion is attached to the
RIN as Exhibit 4; see also Perez Decl., 4 19.) The thrust of CLS’s motion for consolidation is that
individual arbitrations are too expensive and inefficient, and that CLS wants to avoid the possibility of
inconsistent judgments. (See Def.’s Mot. for Consolidation, at 8:20-10:15.) CLS’s newly stated
rationale departed from its prior position in compelling individual arbitration, when it argued that the
Court must give effect to the parties” expectations embodied in the terms of the agreement. (Def’’s
Mot. for Renewal, at 6:4-8.)

After CLS repeatedly failed to tender arbitration fees, AAA finally determined not only that it
could not administer Plaintiffs’ individual arbitrations, but that it “must decline to administer any other
employment disputes with [CLS].” (Perez Decl., § 19; a true and correct copy of the letter from AAA
to CLS is attached hereto as Exhibit D.) Thus, CLS’s bad-faith tactics have rendered the arbitration
Agreement unenforceable as written and leave Plaintiffs without a forum to adjudicate their claims.
This unjust result cannot be permitted. The Court should use its equitable powers to ensure that
Plaintiffs will be able to properly adjudicate their individual claims.

1.  ARGUMENT
A The Court Has Jurisdiction to Order Specific Performance of the Agreement

The Court has jurisdiction to hear and decide this issue. First, the Court has authority to issue
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orders in aid of arbitration. Under paragraph 16(i) of the Arbitration Agreement, the Court is

- empowered to render any orders in aid of arbitration as “nothing in this Policy/Agreement prohibits

either Party from seeking provisional remedies in court in aid of arbitration including temporary
restraining orders, preliminary injunctions and other provisional remedies.” This contractual authority
is supported by California statute, which grants a court authority to issue a preliminary injunction to
further the arbitration. CCP § 128].8(a)(3).8 Under this provision, the court may issue injunctive
relief pending arbitration “if it is necessary to preserve the effectiveness of arbitration.” Davenport v.
Blue Cross, 52 Cal. App. 4th 435, 453 (1997).

Second, a party may bring an equitable motion seeking specific performance of an arbitration
agreement. See Freemanv. State Farm Mut. Auo Ins. Co., 14 Cal. 3d 473, 479 (1975) (holding that
motion to compel performance of arbitration agreement is essentially an equitable motion for specific
performance). Because CLS has already successfully compelled arbitration but is now refusing to
comply with the trial court’s order or the terms of the Agreement, the Court may order CLS to perform
its obligations under the Agreement.

Third, the Court has authority rooted in case law to resolve a dispute regard‘in gthe
appointment of the arbitrator or the arbitrator’s fees. Burgess v. Kaiser Found. Hosp., 16 Cal. App. 4th
1077, 1079 (1993). In Burgess, the plaintiff disagreed with the reservation fee requested by the
arbitrator, but instead of petitioning the court for a resolution on the fee dispute, plaintiff did nothing
for sixteen months. /d. at 1081. Finally, the arbitrator dismissed the action upon defendant’s request,
a dismissal affirmed by the trial court. Jd. The Burgess court held that “[a]rbitration is intended to be
more expeditious than litigation...[a]ccordingly, if there is any delay by an arbitrator, the appropriate

remedy is not tolling of the five-year period, but rather a petition to the court for an appropriate order

8 This California statutory provision does not run afoul of the FAA, which purportedly
governs this Agreement under Paragraph 16(f). See Davenport, 52 Cal. App. 4th at 452
(holding “a court may grant provisional relief pending arbitration under the FAA if the party
seeking the relief establishes the necessity of the injunction to preserve the status quo pending
arbitration in order to avoid nullification of the arbitration process.”); see also Rosenthal v.
Great Western Fin. Securities Corp., 14 Cal. 4th 394, 409 (1996) (holding that state rules
apply in state court unless the application of such rules would defeat the purpose and
objectives of the FAA). As the California rule here would facilitate rather than frustrate
arbitration, there conflict with the FAA.
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expediting the arbitration proceeding.” Id.

By this motion, Plaintiffs seek exactly this “appropriate remedy” of petitioning the Court to
expedite the arbitration proceeding. As in Burgess, the delay in this case stemmed from a payment
dispute, only here the dilatory party is the defendant CLS, who refused to pay its share of the fees for
the very individual arbitrations it compelled. Indeed, even after each Plaintiff sent a demand to AAA
along with the $175.00 per person payment, CLS still refised to meet its contractual obligations,
which provide that CL.S must pay the arbitrator’s fee and “any other expense or cost unique to
arbitration.” (Arb. Agmt., §16(h).) CLS is thus required to pay the arbitration fees and can be ordered
to do so by this Court. Based on the foregoing, if the Court finds that the Agreement remains
enforceable, the Court should order CLS to comply with -a]l of its terms, including the payment of
requisite fees, in order to give effect to the individual arbitrations.

B. The Court Should Order CLS to Specifically Perform the Arbitration

Agreement
1. The Court Should Enforce the Arbitration Agreements

If the Court finds that the Agreement remains enforceable, the Court should order CLS to
comply with all the terms of the Agreement, including the payment of fees for individual arbitrations.
A short summary of CLS’s conduct is instructive in illustrating the inequitable conduct at issue. In the
long-running Iskanian action, five subclasses were certified in 2009. However, after four years of
litigation and less than two months before trial, CLS renewed its motion to compel arbitration, arguing
that the court must ‘ensure that private arbitration agreements are enforced according to their terms.”
(Def.’s Mot. for Renewal, at 6:14-15, citing AT&T Mobility LLC v. Conception, 131 S. Ct 1740, 1748
(2011) (quoting Volit Information Sciences v. Board of Trustees of Leland Stanford Junior Univ, 489
U.S. 468, 478 (1989)). CLS highlighted language from the Agreement, including, “each of
EMPLOYEE and COMPANY shall only submit their own individual claims in arbitration and will
not seek to represent the interests of any other person.” (Def.’s Mot. for Renewal, at 2:17-19.)

CLS eventually prevailed on its argument that Gentry was preempted by the FAA under
Concepcion. Consequently, the Iskanian court dismissed the class claims with prejudice and ordered

plaintiff to individual arbitration. (Order Granting Mot. for Renewal, at 2, attached to the RIN as
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Exhibit 3.)

While the Iskanian plaintiff appealed the ruling, certain former members of the decertified
class decided to take CLS at its word and demanded individual arbitration. However, faced with
parties who actually seek to arbitrate individually, CLS became evasive. First, CLS contended that
ADR, despite being identified in CLS’s own form arbitration agreement as an acceptable provider of
arbitration, could not administer the arbitration. (Perez Decl., § 16; Exhibit B.) When Plaintiffs
acceded to CLS’s demands to conduct arbitration with AAA, CLS again refused to cooperate. (Perez
Decl,, § 18; Exhibit C.) CLS instead tried to box Plaintiffs in by adopting a new posture: that even
though Plaintiffs are precluded from conducting class-wide arbitration under CLS’s Agreement,
Plaintiffs must nonetheless “consolidate” their arbitrations in spite the Agreement’s express mandate
under paragraph 16(b) that parties shall “only submit their own individual claims in arbitration.” (See
Exhibit C.) In other words, after vigilantly arguing that all disputes must be resolved through
individual arbitrations to defeat the class action, now that some employees have actually agreed to
individual arbitrations, CLS opposes that as well. _

Aside from being fundamentally unfair and evidencing bad faith, CLS’s position is belied by
the language in its own arbitration Agreement. Indeed, it was only by arguing that the Agreement
must be enforced “according to its terms™ that CLS was able to defeat class arbitration. However, no
sooner had CLS obtained its desired forum did it shift to a second, contradictory posture. Where
individual arbitration was once the embodiment of the parties’ expectations — the only forum which
CLS and employees purportedly agreed to avail themselves — the very same forum is now inefficient,
prohibitively expensive, and cannot govern the parties’ dispute. (See Mot. to Consolidate Arbitrations,
at 8:20-10:15.) These two positions cannot be reconciled.

By now, it is clear that CLS’s only consistent position is to do whatever it takes to deprive
Plaintiffs of a forum to adequately adjudicate their claims. To redress the effects of this bad faith
conduct, Court should order CLS to pay fees to AAA for separate arbitrations with each individual
Plaintiff.

2. Plaintiffs Have Also Satisfied Other Injunctive Relief Factors

Meeting traditional requirements for injunctive relief is not necessary because the Court has
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independent statutory authority to issue an injunctive order to effectuate arbitration. Nonetheless,
Plaintiffs can alternatively obtain injunctive relief on statutory grounds. Under Code of Civ. Proc.

§ 526(a)(3), an injunction may issue if “‘a party to the action is doing, or threatens, or is about to
do...some in act in violation of the rights of another party to the action. . .and tending to render the
judgment ineffectual.” In addition, an injunction may issue where legal remedy is inadequate, such as
when “compensation would not afford adequate relief.” Code of Civ. Proc. § 526(a)(4). Inadequate
legal remedy will be found “where it would be extremely difficult to ascertain the amount of
compensation which would afford adequate legal relief. Code Civ. Proc. § 526(a)(5).

These factors are satisfied here. Plaintiffs are left with no way of obtaining monetary damages
because no forum is available to adjudicate their claims to make such an award. See Dept. of Fish &
Game v. Anderson-Cottonwood Irrig. Dist., 8 Cal. App. 4th 1554, 1564 (1992) (holding that an
injunction should be granted where monetary damages are prohibited by law). CLS is interfering with
its employees’ rights by preventing individual adjudication of their claims in any forum. This is
exactly the kind of violation of rights — in this case, Plainti{fs’ due process rights — that would render
Jjudgment ineffectual. In these unusual circumstances, Plaintiffs could not even “render judgment”
against CLS, since CLS’s misconduct has stymied Plaintiffs from being able to resolve the dispute
aliogether. Indeed, if Plaintiffs were to file a separate action to pursue their wage and hour class action
in court, CLS would likely invoke collateral estoppel based on its Motion for Renewal of Prior Motion
to Compel Arbitration to compel this action to arbitration — which CLS would then refuse to fund.
The end result is that Plaintiffs would be left in the same position — without a forum to resolve their
claims.

An injunction is both proper and necessary because Plaintiffs cannot obtain compensatory
damages. The monetary value of CLS breaching its own Agreement cannot be ascertained because it
1s purely a forum-selection agreement. And a breach of the agreement will yield no liquidated
damages or compensatory damages that could be readily calculated. With no adequate legal remedy,
the Court is empowered to grant injunctive relief by ordering CLS to pay individual arbitration fees to

prevent gross injustice.
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3. The Doctrine of Judicial Estoppel Bars CLS From Compelling Individual
Arbitration of Employees and Subsequently Opposing Same

Judicial estoppel “precludes a party from gaining an advantage by taking one position, and
then seeking a second advantage by taking an incompatible position.” Aguilar v. Lerner, 32 Cal. 4th
974, 986 (2004). This doctrine applies when “(1) the same party has taken two positions; (2) the
positions were taken in judicial or quasi-judicial administrative proceedings; (3) the party was
successful in asserting the first position (i.e., the tribunal adopted the position or accepted it as true);
(4) the two positions are totally inconsistent; and (5) the first position was not taken as a result of
ignorance, fraud, or mistake.” Jackson v. County of Los Angeles, 60 Cal. App. 4th 171, 183 (1997).

All of these elements are met here. After CLS prevailed in court on its position that only
individual arbitrations with employees are permitted under the Agreement, it took the opposite
position once certain employees decided to proceed in individual arbitration. Because CLS has taken
these calculated positions, which were set forth in affirmative motion papers after presumed
consultation with its counsel, it cannot be relieved from estoppel on the grounds of ignorance, fraud or
mistake.

CLS’s stated grounds for refusing to pay for individual arbitrations are invalid under the
doctrine of judicial estoppel. Furthermore, CLS should be judicially estopped from taking any
position that impairs a Plaintiff from resolving his or her dispute through individual arbitration that
CLS itself had previously compelled.

C. In the Alternative, the Court Should Rescind or Set Aside the Agreement

Because It Cannot Be Enforced

Altematively, the Court may revoke CLS’s Arbitration agreement if such grounds exist. See
Cal. Code Civ. Proc. § 1281.2(b). Three grounds exist to rescind or set aside the Agreement. First, the
agreement should be set aside or rescinded due to impracticability or impossibility of performance due
to factors outside of Plaintiffs’ control. Second, CLS should be equitably estopped from benefiting
from asserting positions that have caused injury to Plaintiffs. Finally, because CLS has clearly
breached the material terms of the Agreement by refusing to pay the AAA as obligated, the

Agreement may be rescinded.
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1. The Agreement Cannot Be Enforced Due to Impracticability.

Under California Jaw, impracticability related to the difficulty and expense of performance
may provide grounds to excuse performance. Kennedy v. Reece, 225 Cal. App. 2d 717, 724-25
(1964). As Kennedy explained, the impracticability defense is an “enlargement of the meaning of
‘impossibility” as a defense.” Id at 725. This doctrine may be invoked against contractual
enforcement, “[w}here, after a contract is made, a party’s performance is made impracticable without
his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which
the contract was made.” Maudlin v. Pacific Decision Sciences Corp., 137 Cal. App. 4th 1001, 1017
(2006) (quoting Rest.2d Contracts, § 261).

Furthermore, under the FAA Section 2, general defenses to the enforceability of contracts are
preserved, and the Court may hold an arbitration agreement unenforceable under a valid contractual
enforcement defense. 9 U.S.C. § 2. See also Doctor’s Assocs. v. Casarotto, 517 U.S. 681, 687 (1996)
(“[Glenerally applicable contract defenses, such as fraud, duress, or unconscionability, may be applied
to invalidate arbitration agreements without contravening § 2”). CLS’s Agreement requires AAA to
administer the arbitration, but, due to CLS’s chicanery, AAA now refuses to work with CLS.
Therefore, the Agreement cannot be enforced as it is written.

Through no fault of Plaintiffs, the Agreement now cannot be performed by either party. When
the Iskanian court granted CLS’s motion to compel individual arbitration, it did so after CLS
highlighted the principle purpose of the FAA, which is to “ensure that private arbitration agreements
are enforced according to their terms.” (See Def. Mot. for Renewal, at 6:14-15, quoting Conception,
131S. Ctat 1748.) However, CLS’s exalted, “most important” idea — that the terms of the Agreement
are the only ones that give effect to the parties’ expectations — must be consistently applied. If the
class and representative action waivers contained in the Agreement are to be enforced by Court, then
so too should all of the other terms.

One such term requires that only the AAA may administer the arbitration. Under paragraph
16(a) of the Agreement, the arbitration shall be governed by the “then-current dispute resolution rules
and procedures of the American Arbitration Association.” CLS reiterated this position in its letter

declining to arbitrate with ADR Services, stating that the “the arbitration agreement at issue invokes
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the services of the American Arbitration Agreement (“AAA”), and requires that the parties follow
AAA’s rules.” (See Exhibit B.) Under the AAA rules, “when the parties agree to arbitrate under
these rules . . . they thereby authorize the AAA to administer the arbitration.” (AAA Emp. Arb. Rules
and Med. Proc., Rule 3.) CLS’s position was reinforced in Maggio v. Windward Capital Management
Co., 80 Cal. App. 4th 1210, 1213 (2000), which held that only AAA can administer the arbitration
when an agreement sets forth that the arbitration is governed “according to AAA rules.” Thus, by the
narrow interpretation of the Agreement that CLS has urged, the only service that may administer the
arbitration is AAA.

However, due to CLS’s recalcitrance, AAA will no longer administer any arbitrations to
which CLS is a party, going so far as to demand that CLS “remove the AAA name from its arbitration
clauses so that there is no confusion to the company’s employees regarding our decision.” (Perez
Decl,, § 19; Exhibit D.) This development renders a material condition of the Agreement
impracticable — if not impossible — to perform. The parties currently have no means to submit their
arbitral claims to the appropriate administrative body, since the sole body authorized to do so, AAA,
now refuses to accept their submissions after it unequivocally rejected CLS as a customer. Because
the parties did not bargain for any other body to administer the arbitration, the Court may set aside the
Agreement under the general contract defense of impracticability or impossibility. Once the
Arbitration Agreement is set aside, the parties may again form a class for the purposes of proceeding
as a class action.

2. The Arbitration Agreement Must Be Set Aside Due to Equitable Estoppel

Equitable estoppel precludes a party from asserting rights “he otherwise would have had
against another” when his own conduct renders assertion of those rights contrary to equity. Metalclad
Corp. v. Ventana Environmental Organizational Partnership, 109 Cal. App. 4th 1705, 1713 (2003).
The elements of equitable estoppel are the following: (1) The party to be estopped must know the
facts; (2) he must intend that his conduct shall be acted upon, or must so act that the party asserting the
estoppel had the right to believe that it was so intended; (3) the party asserting the estoppel must be
ignorant of the true state of facts; and, (4) he must rely upon the conduct to his injury.” Nicolopulos v.

Super. Ct., 106 Cal. App. 4th 304, 311 (2003) (citation omitted).
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This doctrine is “based on the theory that a party who by his declarations or conduct
misleads another to his prejudice should be estopped from obtaining the benefits of his
misconduct.” Cotta v. City and County of San Francisco, 157 Cal. App. 4th 1550, 1567 (2007). In
the arbitration context, equitable estoppel has applied where “a party who has not signed a contract
containing an arbitration clause may nonetheless be compelled to arbitrate when he seeks enforcement
of other provisions of the same contract that benefit him.” Metalclad, 109 Cal. App. 4th at 1713. The
principles of equitable estoppel should work in the converse as well, to prevent enforcement of an
arbitration agreement by a party which has selectively sought to enforce its provisions. Three separate
reasons exist for invalidating the Agreement under this doctrine.
First, equitable estoppel is invoked where a party seeks to benefit by taking contradictory
positions in bad faith. This is especially poignant as CLS deprived Plaintiffs of their class claims by
arguing that the terms of the agreement must be strictly enforced, yet now seeks relief from strict
enforcement of contract on the rationale of judicial efficiency and costs-savings, which echo policy
arguments in support of class actions.
Under Code of Civil Procedure 382, when “the question is one of common or general interest,
of many persoris, or when the parties are numerous, and it is impracticable to bring them all before the
court, one or more may sue or defend for the benefit of all.” One reason for judicial preference of
class treatment it to avoid the high costs and inefficiencies associated with a multiplicity of suits:
Absent class treatment, each individual plaintiff would present in
separate, duplicative proceedings the same or essentially the same
arguments and evidence, including expert testimony. The result would
be a multiplicity of trials conducted at enormous expense to both the
judicial system and the litigants.

Sav-On Drug Stores, Inc. v. Super. Ct., 34 Cal. 4th 319, 340 (2004).

Although CLS vigilantly attacked class treatment of PlaintifTs, it proffers exactly the same
rationale to support consolidation. CLS first argues that consolidation would “avoid repetitive,
separate arbitrations dealing with common issues of law and fact arising from the same set of facts.”
(Def.’s Mot. for Consolidation, at 9:7-9.) Then, CLS contends that consolidation would “avoid

unnecessary costs and delays” associated with individual arbitration. (/d. at 9:11-13.) Consolidation,

according to CLS, will also “avoid repetitive and overlapping discovery” that would result with
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individual arbitrations. (/d. at 9:25-26.) By extolling the virtues of class treatment when convenient,
CLS inadvertently concedes that allowing the claims to proceed as class action is an appropriate and
fair remedy in light of CLS’s continuing gamesmanship. Indeed, if CLS is willing to engage in bad
faith conduct to further the interests of efficiency and cost-effectiveness, it should not complain if the
Court invalidates the arbitration agreement so that Plaintiffs’ claims are resolved more efficiently and
less expensively — as a class action.

Furthermore, when CLS moved to compel individual arbitration in Iskanian, it had no
intention of actually arbitrating the class’s employmént claims individually, as its subsequent conduct
confirmed. Instead, CLS planned to default on the arbitrator’s fees in order to deprive Plaintiffs of the
arbitral forum it demanded (and which was contractuall).' provided). By contrast, Plaintiffs simply
took CLS at its word and proceeded to individual arbitration when CLS insisted that the Agreement
provides for only this method to resolve their dispute. CLS clearly misrepresented its intentions, and
by doing so, prevented Plaintiffs from asserting their rights. Equitable estoppel should therefore apply
to prevent CLS from unjustly reaping benefits from its misconduct.

Separately, CLS’s subsequent conduct confirms that the fees provision, as stated in the
Agreement, is a sham designed solely to prevent the Agreement from being invalidated on grounds of
unconscionability. In Califomia, an employee who signs an arbitration agreement as a condition of
employment cannot be asked to “bear any type of expense that the employee would not be required to
bear if he or she were free to bring the action in court.” Armendariz v. Foundation Health Psychcare
Serv,, Inc., 24 Cal. 4th 83, 110-111 (2000); see also Gutierrez v. Autowest, Inc., 114 Cal. App. 4th 77,
90 (2003) (invalidating an agreement as unconscionable when a provision required a consumer to pay
the AAA initiation fee to arbitrate in an adhesion contract drafted by defendant). CLS’s inclusion of
such a term is an attemnpt to circumvent judicial scrutiny of its unconscionable arbitration system. CLS
presents its Agreement as obligating it, the employer, to pay the arbitrator’s fee — thus ensuring that the
Agreement will not be held unconscionable on that basis. Yet when the arbitrator’s fee actuaily comes
due, CLS refuses to pay it. Therefore, in practice, the fee provision is ineffective since CLS will not
comply with its terms. Instead, CLS chooses to pass the costs of arbitration to its employees, who are

forced by CLS’s breach into the expensive proposition of filing an action, and then a motion, in order
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to enforce the fee terms.

The issue now before the Court is simply what to do with a party that now refuses to
participate in the individual arbitrations that it itself compelled. Because it is hard to imagine a more
clear-cut case of bad faith conduct than CLS’s here, the Court should order an equitable remedy —~
either to compel CLS to pay arbitration fees and participate in individual arbitration with each
individual Plaintiff, or to set aside the Agreement under equitable estoppel or the impossibility or
impracticability defense so that Plaintiffs may proceed to litigate their class claims in Court.

3. Rescission Is An Appropriaté Remedy Under the Instant Facts

The court may order rescission as a provisional remedy when legal remedies would not
provide appropriate relief. Lenard v. Edmonds, 151 Cal. App. 2d 764, 769 (1957) (affirming that
rescission may issue as a provisional remedy on a breach of contract). As established above, the
traditional factors for injunctive relief are satisfied, and CLS has clearly breached the Agreement by
failing to tender fees for individual arbitration as required. Therefore, the Court may rescind the
Agreement so that the Parties may litigate their claims in court.

IV.  CONCLUSION

Based on the foregoing, the Court should order CLS to pay the arbitration fees and take all
necessary action to effectuate individual arbitrations with Plaintiffs. In the altemative, the Court
should set aside the Agreement because CLS is equitably estopped from enforcing the agreement, or
because the terms of the Agreement cannot be performed.

Dated: November 18,2011 Respectfully submitted,

Initiative Legal Group APC

By: @v/ ;;.u;

Raul Perez
Melissa Grant
SuzyE. Lee

Attorneys for Plaintiffs
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Raul Perez (SBN 174687)
RPerez@InitiativeLegal.com
Melissa Grant (SBN 205633)
MGrant@]InitiativeLegal.com
Suzy E. Lee (SBN 271120)
SuzyLee@InitiativeLegal.com
Initiative Legal Group APC
1800 Century Park East, 2nd Floor
Los Angeles, California 90067
Telephone:  (310) 556-5637
Facsimile:  (310) 861-9051

Attorneys for Plaintiffs
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LLC, a Delaware corporation; and DOES 1

through 10, inclusive,

Defendants.
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DECLARATION OF RAUL PEREZ

I, Raul Perez, declare:

1. I am an attorney admitted to the Bar of the State of California. I am an attorney at
Initiative Legal Group APC (ILG), counsel of record for the above named Plaintiffs (“Plaintiffs”)
in this action. [ make this declaration in support of Plaintiffs’ Motion for Order Compelling
Specific Performance of Individual Arbitration; or, in the Alternative, Setting Aside the
Arbitration Agreement. Unless the context indicates otherwise, 1 have personal knowledge of the
following facts, and if called as a witness, [ could and would testify competently to them.

2. On August 4, 2006, Plaintiff Arshavir Iskanian (“Iskanian) brought wage and hour
claims against CLS Transportation (“CLS”), on behalf of himself and a class of currently and
formerly employed CLS limousine drivers. On information and belief, CLS is the largest provider
of chauffeured limousine services in California.

3. On or about February 9, 2007, Defendants moved for an order compelling
individual arbitration based on the form Proprietary Information and Arbitration
Policy/Agreement (“Agreement”) signed by Iskanian and putative class members as a condition of
their employment A true and correct copy of the Agreement is attached hereto as Exhibit A. On
information and belief, not all Plaintiffs signed the Agreement, but paragraph 17 of the Agreement
states that the terms of the Agreement are binding on all employees irrespective of signing.

4. On or about March 13, 2007, the Iskanian Court granted Defendant’s motion for an
order compelling individual arbitration. ,

5. On or about May 11, 2007, Plaintiff immediately appealed the Iskanian Court’s
decision in the California Court of Appeals, Second Appellate District, Case No. B198999.

6. While the appeal was pending, the California Supreme Court issued Gentry v.
Superior Court, 42 Cal. 4th 443 (2007), which promulgated a fact-intensive test to determine
whether a class action waiver is enforceable.

7. On or about May 27, 2008, the Court of Appeais reversed and remanded the order
compelling arbitration with specific instructions for the trial court to apply the new Gentry test to
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the record. (A true and correct copy of the Slip Opinion is attached to the concurrently filed
Request for Judicial Notice (“RIN™) as Exhibit 1.)

8. On remand, CLS, apparently conceding that the Gentry factors would be satisfied,
decided to proceed to litigate the matter in state court.

9. On or about August 24, 2009, the Iskanian trial court granted Plaintiff’s contested
class action motion, certifying five subclasses with Iskanian appointed as class representative for
each subclass.

10.  The parties continued to litigate on a classwide basis, with a trial date set for
August 6, 2011.

11.  On May 16, 2011, less than sixty days before trial, CLS filed a Motion for Renewal
of lts Prior Motion for Order Compelling Arbitration. (A true and correct copy of this Motion is
attached to the RJN as Exhibit 2.) In the Motion for Renewal, CLS invoked the U.S. Supreme
Court’s then-issued AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740 (2011) to argue that
Gentry has been preempted. CLS also insisted in this motion that agreements “must be enforced
according to their terms” under the Federal Arbitration Act.

12.  On or about June 14, 2011, the Court granted Defendant’s motion and issued an
order dismissing class claims and compelling Iskanian to individual arbitration.

13.  Onor about August 11, 2011, Iskanian filed a notice of appeal based on the trial
court’s order compelling individual arbitration.

14.  Beginning August 2011, former Iskanian class members Greg Kempler, Adrien
Warren, Anantray Sanathara, Angelo Garcia, Arthur Post, Avaavau Toailoa, Belinda Washington,
Bennett Sloan, Bruce Gold, Carl Mueller, Carl Swartz, Cassandra Lindsey, Cleophus Collins,
Daniel Araya, Daniel Rogers Millington, Jr., Darold Caldwell, David Baranco, David Montoya,
Dawn Bingham, Edward Smith, Edwin Garcia, Elijha Norton, Flavio Silva, Frank G. Dubuy,
Gerald Griffin, Glen Alston, Igor Kroo, James C. Denison, James Richmond, James Sterling, Jerry
Boyd, Jiro Fumoto, Johnnie Evans, Jonathon Scott, Julius Funes, Karen Bailey, Karim Sharif,
Kenny Cheng, Kung Ming Chang, Lamont Crawford, Leroy Clark, Luis Earnshaw, Marcial Sazo,
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Marquel Rose, Masood Shafii, Matthew Loatman, Miguel De La Mora, Myron Rogan, Neil Ben
Yair, Pater Paull, Patrick Cooley, Rafael Candelaria, Raul Fuentes, Reginald Colwell, Robert
Olmedo, Roger Perry, Scott Sullivan, Steve Maynard, Susan Stellman, Thomas Martin, Wayne
Ikner, William Banker, and William Pinkerton retained ILG to represent them in their efforts.
Retainer agreements were signed beginning in July 2011 to early September 2011. Each Plaintiff
sought to resolve his or her dispute through individual arbitration with CLS.

15.  Beginning in August, 2011, each Plaintiff filed a demand for arbitration with ADR
Services, Inc., which was named in the Agreement as a mutually accepted provider.

16.  Inaletter to ADR Services, Inc. dated September 19, 2011, CLS’s counsel
Yessenia Gallegos rejected the validity of Plaintiffs’ arbitration demands, maintaining that the
American Arbitration Association (“AAA”) was the sole arbitrator under the Agreement. A true
and correct of the September 19, 2011 Letter from Gallegos to Terry Shea, Arbitration
Coordinator for ADR Services, Inc. is attached hereto as Exhibit B.

17.  Beginning in September, 2011, and to avoid further delay and expense, each
Plaintiff tendered a $175.00 filing fee and demanded separate arbitration proceedings with AAA.

18. [n a letter to AAA dated October 10, 2011, CLS’s counsel conﬁl;med that CLS will
not pay the nonrefundable fee of $52,275 to AAA that it was obligated to pay under both its own
Agreement and the AAA rules,’ which call for the employer to pay a $925 refundable fee per
arbitration. A true and correct copy of this letter from Gallegos to Adam Shoneck, Intake
Specialist for AAA is attached as Exhibit C_. Instead, in this letter, CLS offered numerous reasons
for its refusal to pay, inc'luding “claimants are part of a class action that is currently on appeal” and
“we have not received anything authoritative confirming that claimants have opted out of the
class.” CLS then argued that the arbitrations should be consolidated.

19. On October 20, 2011, AAA sent a letter to Plaintiffs’ counsel and CLS counsel
stating unequivocally that, because CLS “has not complied with [AAA’s] request to pay the

requisite administrative fees in accordance with the employer-promulgated plan fee schedule, we

' A true and correct copy of the current AAA rules is attached to the Request for Judicial Notice as Exhibit 5.
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must decline to administer any other employment disputes involving this company.” AAA further
added that CLS “remove the AAA name from its arbitration clauses so that there is no confusion
to the company’s employees regarding our decision.” A true and correct copy of the October 20,
2011 letter from Adam Shoneck, Intake Specialist for AAA, to Raul Perez and CLS’s counsel
David Faustman is attached hereto as Exhibit D.

20. Although CLS alleged that the action is stayed in the trial court pending the appeal,
Defendant filed a motion for consolidation of arbitrations on October 27, 2011. In this motion,
CLS argues that individual arbitrations are too expensive and inefficient and consolidation is
needed to avoid the possibility of inconsistent judgments. (This motion is attached to the RIN as
Exhibit 4.)

21, Plaintiffs are left without a forum to individually resolve their claims, which
necessitate court intervention.

I declare under penalty of perjury under the laws of the State of California and the United

States of America that the foregoing is true and correct. Executed this 18" day of November,

(22

~7

2011, at Los Angeles, California.

Raul Perez
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PROPRIETARY INFORMATION AND ARBITRATION POLICY/AGREEMENT

This Proprietary Information and Arbitration Policy/Agreement (*“Policy/Agreement”) is
entered into by and between ARSHAVIR ISKANIAN (hereinafier referred to as
“EMPLOYEE"), on the one hand, and CLS WORLDWIDE SERVICES, LLC (hereinafter,
together with parent, subsidiary and affiliated corporations and entities, and their successors and
assigns, referred to as “COMPANY™), on the other hand. In consideration of the mutual
representations, warranties, covenants and agreements set forth below, and for other good and
valuable consideration, including EMPLOYEE'S employment and/or continued employment and
for other consideration, the receipt and sufficiency of which is hereby acknowledged,

EMPLOYEE and COMPANY agree as follows:

I PROPRIETARY INFORMATON.

a. EMPLOYEE understznds that, by virtue of EMPLOYEE'S employment
with COMPANY, EMPLOYEE will acquire and be exposed to Proprietary Information of
COMPANY. “Proprietary Information™ includes all ideas, information and materials, tangible or
intangible, not generally known te the public, relating in any manner to the business of
COMPANY, its products and services (including all trade secrets), its personnel (including its
officers, directors, employees, and contractors), its clients, vendors and suppliers and all others
with whom it does business that EMPLOYEE leams or acquires during EMPLOYEE’S
employment with COMPANY. Proprietary Information includes, but is not limited to, manuals,
documents, computer programs and software used by COMPANY, users manuals, compilations
of technical, financial, legal or other data, salary informnation, client or prospective client lists,
names of suppliers or vendors, client, supplier or vendor contact information, customer contact
information, business referral sources, specifications, designs, devices, inventions, processes,
business or marketing plans or strategies, pricing information, information regarding the identity
of COMPANY'S designs, mock-ups, prototypes, and works in progress, all other research and
development information, forecasts, financial information, and all other techmcal or business
information. Proprietary Information does not include basic information that is generally known

and used within the limousine industry.

b. EMPLOYEE agrees to hold in trust and confidence all Proprietary
Information during and after the period of EMPLOYEE'S employment with COMPANY.
EMPLOYEE shall not disclose any Proprietary Information to anyone outside COMPANY
without the written approval of an authorized officer of COMPANY or use any Proprietary
Information for any purpose other than for the benefit of COMPANY as required by
EMPLOYEE'S authorized duties for COMPANY. At all times during EMPLOYEE'S
employment with COMPANY, EMPLOYEE shall comply with all of COMPANY'S policies.
procedures, regulations or directives relating to the protection and confidentiality of Proprietary
Information. Upon termination of EMPLOYEE’S employment with COMPANY, (a)
EMPLOYEE shall not use Proprietary Information, or disclose Proprietary Information to
anyone, for any purpose, unless expressly requested to do so in writing by an authorized officer
of COMPANY, (b) EMPLOYEE shall not retain or take with EMPLOYEE any Proprietary
Information in a Tangible Form (defined below), and {c) EMPLOYEE shall immediately deliver
to COMPANY any Proprietary Information in a Tangible Form that EMPLOYEE may then or
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thereafter hold or control, as well as all other property, equipment, documents or things that
EMPLOYEE was issued or otherwise received or obtained during EMPLOYEE’S employment
with COMPANY. “Tangible Form” includes ideas, information or matenals in written or
graphic form, on a computer disc or other medium, or otherwise stored in or available through

electronic, magnetic, videotape or other form.

2. NON-SOLICITATION OF CUSTOMERS/CLIENTS. EMPLOYEE
acknowledges that, because of the nature of EMPLOYEE'S work for COMPANY,
EMPLOYEE'S solicitation or serving of certain customers or clients would necessanly involve
the unauthorized use or disclosure of Proprietary Information, and specifically trade secret
information, as well as the proprietary relationships and goodwill of COMPANY. Accordingly,
for one (1) year following the termination of EMPLOYEE’S employment with COMPANY for
any reason, EMPLOYEE shall not, directly or indirectly, solicit, induce, or attempt to solicit or
induce, any person or eatity then known to be a customer or client of COMPANY (a "Restricted
Customer/Client”), to terminate his, her or its relationship with COMPANY for any purpose,
including the purpose of associating with or becoming a customer or client, whether or not
exclusive, of EMPLOYEE or any entity of which EMPLOYEE is or becomes an officer,
director, member, agent, employee or consultant, or otherwise solicit, induce, or attempt to
solicit or induce, any Restricted Custorner/Client to terminate his, her or its relationship with
COMPANY for any other purpose or no purpose; provided, however, this Section 2 seeks to
protect COMPANY’S trade secrets and/or to prohibit EMPLOYEE from improperly disclosing
or using Proprietary Information. Accordingly, if, during EMPLOYEE’S employment,
EMPLOYEE never leamed nor was exposed to Propretary Information regarding the
identification of such customers/clients or customer/client contact information, pricing
information, business development information, sales and marketing plan information, financial
information or other Proprietary Information, EMPLOYEE shall not be restrained from such -
solicitation or attempted solicitation but EMPLOYEE shall not use any Proprietary Information
during or in connection with any such solicitation, nor shall EMPLOYEE interfere or attempt to
interfere with COMPANY'S contractual or prospective economic relationships with any
customer or client through unlawful or improper means.

3. NON-SOLICITATION OF _PERSONNEL. During EMPLOYEE’S
employment with COMPANY and for one (1) year thereafter, EMPLOYEE shall not, directly or
indirectly, solicit, induce, or attempt to solicit or induce, any person known to EMPLOYEE to be
an employee of COMPANY (each such person, a “Company Person”), to terminate his or her
employment or other relationship with COMPANY for the purpose of associating with (a) any
entity of which EMPLOYEE is or becomes an officer, director, member, partner, principal,
agent, employee or consultant, or (b) any competitor of COMPANY, or otherwise encourage any
Company Person to terminate his or her employment or other relationship with COMPANY for

any other purpose or no purpose.

4. COMPETING ACTIVITIES. To protect COMPANY'S Proprietary
lnformation, during EMPLOYEE’S employment with COMPANY, EMPLOYEE shall not
engage in any activity that is or may be competitive with COMPANY in the limousine industry
or otherwise in any state in the United States, where COMPANY engages in business, whether
or not for compensation including, but not limited to, providing services or sclling products
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similar to those provided or sold by COMPANY, offering, or soliciting or accepting an offer, to
provide such services or to sell such products, or taking any action to form, or become employed
by, a COMPANY or business to provide such services or to sell such products; provided,
however, nothing in this Policy/A greement shall be construed as limiting EMPLOYEE’S ability

to engage in any lawful off-duty conduct.

S. RETURN OF DOCUMENTS AND MATERIALS. Immediately upon the
termination of EMPLOYEE’S employment or at any lime prior thereto if requested by
COMPANY, EMPLOYEE shall return all records, documents, equipment, proposals, notes, lists,
files, and any and all other materials, including but not limited to Proprietary Information in a
Tangible Form, that refers, relates or otherwise pertains to COMPANY and its business,
including its products and services, personnel, customers or clients (actual or potential), investors
{actual or potential), and/or vendors and suppliers (actual or potential), or any of them, and any
and all business dealings with said persons and entities (the “Retumed Property and Equipment”)
to COMPANY at its offices in Los Angeles, California. EMPLOYEE is not authorized to retain
any copies or duplicates of the Returned Property and Equipment or any Proprietary Information
that EMPLOYEE obtained or received as a result of EMPLOYEE’S employment or other
relationships with COMPANY. '

6. PROPRIETARY INFORMATION OF OTHERS/COMPLIANCE WITH
LAWS. EMPLOYEE shall not breach any lawful, enforceable agreement to keep in confidence,
or to refrain from using, the nonpublic ideas, information or materials of a third party, including,
but not limited to, a former employer or present or former customer or client. EMPLOYEE shall
not bring any such ideas, information or materials to COMPANY, or use any such ideas,
information or matenals in connection with EMPLOYEE’S employment by COMPANY.
EMPLOYEE shall comply with all national, state, local and other laws, regulations and

ordinances.

7. RIGHTS AND REMEDIES UPON BREACH. If EMPLOYEE breaches, or
threatens to commit a breach of, any of the provisions of this Policy/Agreement, EMPLOYEE
agrees that, in aid of arbitration and as a provisional remedy (or permanent remedy ordered by an
arbitrator), COMPANY shall have the right and remedy to have each and every one of the
covenants in this Policy/Agreement specifically enforced and the right and remedy to obtain
temporary and permanent injunctive relief, it being acknowledged and agreed by EMPLOYEE
that any breach or threatened breach of any of the covenants and agreements contained herein
would cause irreparable injury to COMPANY and that money damages would not provide an
adequate remedy at law to COMPANY. Moreover, if EMPLOYEE breaches or threatens to
commit a breach of this Policy/Agreement dunng EMPLOYEE’S employment with
COMPANY, EMPLOYEE may be subject to the immediate termination of EMPLOYEE'S
employment. In any proceeding seeking 1o enforce Sections 1 through 6 of this
Policy/Agreement, the prevailing Party shall be entitled to recover all reasonable attorneys’ fees,
costs and expenses, including any expert fees, which were incurred by that Party in connection

with any such proceeding.

8. SEVERABILITY/BLUE-PENCIL. EMPLOYEE acknowledges and agrees thal
(a) the covenants and agreements contained herein are reasonable and valid in geographic,
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temporal and subject matter scope and in all other respects, and do not impose limitations greater
than are necessary to protect the goodwill, Proprietary Information, and other business interests
of COMPANY; (b) if any arbitrator (or a court when COMPANY seeks 2 provisional remedy in
aid of arbitration) subsequently determines that any of such covenants or agreements, or any part
thereof, is invalid or unenforceable, the remainder of such covenants and agreements shall not
thereby be affected and shall be given full effect without regard to the invalid portions; and (c) if
any arbitrator (or a court when COMPANY seeks a provisional remedy in aid of arbitration)
determines that any of the covenants and agreements, or any part thereof, is invalid or
unenforceable because of the duration or scope of such provision, such arbitrator (or a court
when COMPANY seeks a provisional remedy in aid of arbitration) shall have the power to
reduce the duration or scope of such provision, as the case may be, and, in its reduced form, such
provision shall then be enforceable to the maximum extent permitted by applicable law.
EMPLOYEE intends to and hereby confers jurisdiction to enforce each and every one of the
covenants and agreements contained in Sections 1 through 7 of this Policy/Agreement upon the
arbitrators (or courts when COMPANY seeks a provisional remedy in aid of arbitration) of any
jurisdiction within the geographic scope of such covenants and agreements, and if the arbitrator
{or a court when COMPANY seeks a provisional remedy in aid of arbitration) in any one or
more of such jurisdictions hold any such covenant or agreement unenforceable by reason of the
breadth or scope or otherwise, it is the intention of EMPLOYEE that such determination shall
not bar or in any way affect COMPANY'S right to the relief provided above in any other
junsdiction within the geographic scope of such covenants and agreements, as to breaches of
such covenants and agreements in such other respective jurisdictions, such covenants and
agreements as they relate to each jurisdiction being, for this purposes, severable into diverse and

independent covenants and agreements.

9. CONFIRMATION OF AT-WILL EMPLOYMENT. Unless EMPLOYEE and
COMPANY have otherwise entered into an express, written employment contract or agreement
for a specified term, EMPLOYEE and COMPANY acknowledge and agree that: (a)
EMPLOYEE'S employment with COMPANY is and shall be at all times oh an at-wil) basis, and
COMPANY or EMPLOYEE may terminate EMPLOYEE’S employment at any time, for any
reason, with or without causc or advance notice; (b) nothing in this Policy/Agreement or in
COMPANY'S EMPLOYEE manuals, handbooks or other wntten matenals, and no oral
statements or representations of any COMPANY officer, director, agent or employee, create or
are intended to create an express or implied contract for employment or continuing employment;
(c) nothing in the Policy/Agreement obligates COMPANY to hire, retain or promote
EMPLOYEE; (d) all definitions, terms and conditions of this Policy/Agreement apply for
purposes of this Policy/Agreement, and for no other purpose, and do not alter or otherwise effect
the at-will status of EMPLOYEE’S employment with COMPANY; and (e} no representative of
COMPANY has any authority to enter into any express or implied, oral or written agreements
that are contrary to the terms and conditions of this Policy/Agreement or to enter into any
express ot implied contracts for employment (other than for at-will employment) except for the
President, Chief Executive Officer or Chief Operaling Officer of COMPANY, and any
agreement between EMPLOYEE and the President, Chief Executive Officer or Chief Operating
Officer must be in writing and signed by EMPLOYEE and the President, Chief Executive

Officer or Chief Operating Officer.
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10. INFORMATION ON COMPANY PREMISES. EMPLOYEE acknowledges
that, by virtue of EMPLOYEE’S employment with COMPANY, EMPLOYEE will have use of
the premises and equipment of COMPANY including the electronic mail systems, the computer
system, internet access, and the voicemail system (collectively, the “COMPANY Information
Systems™). EMPLOYEE acknowledges and agrees that (a) COMPANY Information Systems
shall be used solely for COMPANY business and shall not be used for personal business, (b)
EMPLOYEE has no right to privacy in any matter, file or information that is stored or
transmitted on COMPANY Information Systems, and (¢} COMPANY reserves the right to
monitor or inspect any matter or file EMPLOYEE sends, stores, receives, or creates on
COMPANY Information Systems, even if they contain EMPLOYEE'S personal information or
materials. In addition, EMPLOYEE acknowledges and agrees that (a) EMPLOYEE has no right
to privacy in any items, property, documents, materials, or other information that is contained,
stored or tramsported in COMPANY'S vehicles, and (b)) COMPANY reserves the right to
monitor or inspect any items, property, documents, materials, or other information that is
contained, stored or transported in COMPANY’S vehicles, even if they contain EMPLOYEE'S
personal property, information or materials.

11. GOVERNING LAW. This Policy/Agreement shall be construed, interpreted,
and govemed in accordance with either (a) the laws of the State of California, regardless of
applicable conflicts of law principles, or (b) in the event of a breach of any of the covenants
contained in Sections 1 through 6, the law of the State where such breach actually occurs,
depending on whichever choice of law shall ensure to the maximum extent that the covenants
shall be enforced in accordance with the intent of the Parties as reflected in this

Policy/Agreement.

13. ENTIRE AGREEMENT/MODIFICATION/NO  WAIVER. This
Policy/Agreement (a) represent the entire agreement of the Parties with respect to the subject
matter hereof, (b) shall supersede any and all previous contracts, arrangements or understandings
between the Parties hereto with respect to the subject matter hereof, and (c) may not be medified
or amended except by an instrument in writing signed by each of the Parties hereto.

4. PARTIES IN INTEREST/ASSIGNMENT/SURVIVAL. Neither this
Policy/Agreement nor any of the rights, interests or obligations under this Policy/Agreement
shall be assigned, in whole or in part, by operation of law or otherwise, by EMPLOYEE.
COMPANY may sell, assign, and transfer all of its right, tile and intetests in this
Policy/Agreement without the prior consent of EMPLOYEE, whether by operation of law or
otherwise, in which case this Policy/Agreement shall remain in full force after such sale,
assignment or other transfer and may be enforced by (a) any successor, assignee or transferee of
all or any part of COMPANY'S business as fully and completely as it could be enforced by
COMPANY if no such sale, assignment or transfer had occurred, and (b) COMPANY in the case
of any sale, assignment or other transfer of a part, but not all, of the business. The benefits under
this Policy/Agreement shall inure to and may be enforced by COMPANY, and its parent,
subsidiary and affiliated corporations and entities, and their successors, transferees and assigns.
EMPLOYEE’S duties and obligalions under this Policy/Agreement shall survive the termination
of EMPLOYEE’S employment with COMPANY.

5of9



15. NOTIFICATION TO NEW EMPLOYER. EMPLOYEE understands that the
vanous terms. and conditions of this Policy/Agreement shall survive and confinue afler
EMPLOYEE’S employment with COMPANY terminates. Accordingly, EMPLOYEE hereby
expressly agrees that COMPANY may inform EMPLOYEE'S new employer regarding
EMPLOYEE'S duties and obligations under this Policy/Agreement.

16. ARBITRATION.

a, EMPLOYEE and COMPANY agree that any and all disputes that may
arise in connection with, arise out of or relate to this Policy/Agreement, or any dispute that
relates in any way, in whole or in part, to EMPLOYEE'S hinng by, employment with or
separation from COMPANY, or any other dispute by and between EMPLOYEE, on the one
hand, and COMPANY, its parent, subsidiary and affiliated corporations and entities, and each of
their respective officers, directors, agents and employees (the “Company Parties”), on the other
hand, shall be submitted to binding arbitration before a neutral arbitrator (who shall be a retired
judge) pursuant to the then-cwirent dispute resolution rules and procedures of the American
Arbitralion Association (“AAA™), or such other rules and procedures to which the Parties may
otherwise agree. This arbitration obligation extends to any and all claims that may arise by and
between the Parties and, except as expressly required by applicable law, extends to, without
limitation, claims or causes of action for wrongful termination, impairment of ability to compete
in the open labor market, breach of express or implied contract, breach of the covenant of good

_faith and fair dealing, breach of fiduciary duty, breach of duty of loyalty, faud,
" misrepresentation, defamation, slander, infliction of emotional distress, discrimination,
harassment, disability, loss of future earnings, and claims under any applicable state
Constitution, the United States Constitution, and applicable state and federal fair employment
laws, federal equal employment opportunity laws, and federal and state labor statutes and
regulations, including, but not limited to, the Civil Rights Act of 1964, as amended, the Fair
Labor Standards Act, as amended, the Worker Retraining and Notification Act of 1983, as
amended, the Americans With Disabilities Act of 1990, as amended, the Rehabilitation Act of
1973, as amended, the Family Medical Leave Act, as amended, the Employee Retirement
Income Security Act of 1974, as amended, the Age Discnmination in Employment Act, as
amended, the California Fair Employment and Housing Act, as amended, the California Family
Rights Act, as amended, the California Labor Code, as amended, the Califomia Business and
Professions Code, as amended, and all other applicable state or federal law. COMPANY and
EMPLOYEE understand and agree that arbitration of the disputes and claims covered by this
Policy/Agreement shall be the sole and exclusive method of resolving any and all existing and
future disputes or claims arising by and between the Parties; provided, however, nothing in this
Policy/Agreement should be interpreted as restricting or prohibiting EMPLOYEE from filing a
charge or complaint with a federal, state, or local administrative agency charged with
investigating and/or prosecuting complaints under any applicable federal, state or municipal law
or regulation, but any dispute or claim that is not resolved through the federal, state, or local
agency must be submitted to arbitration in accordance with this Policy/Agreement.

b. COMPANY and EMPLOYEE further understand and agree that claims

for workers' compensation benefits, unemployment insurance, or state or federal disability
insurance are not covered by this Policy/Agreement and shall therefore be resolved in any
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appropriate forum, including the Workers’ Compensation Appeals Board, as required by the laws
then in effect. Furthermore, except as otherwise required under applicable law, (1) EMPLOYEE
and COMPANY expressly intend and agreethat class action and representative action
procedures shall not be asserted, nor will they apply, in any arbitration pursuant to this
Policy/Agreement; (2) EMPLOYEE and COMPANY agree that each will not assert class action
or representative action claims against the other in arbitration or otherwise; and (3) each of
EMPLOYEE and COMPANY shall only submit their own, individual claims in arbitration and
will not seek to represent the interests of any other person.

c. Any demand for arbitration by either EMPLOYEE or COMPANY shall be
served or filed within the statute of limitations that is applicable to the claim(s) upon which
arbitration is sought or required. Any failure to demand arbitration within this time frame and
according to these rules shali constitute a waiver of all rights to raise any claims in any forum
arising out of any dispute that was subject to arbitration to the same extent such claims would be
barred if the matter proceeded in court (along with the same defenses to such claims).

d The Parties shall select a mutually agreeable arbitrator (who shall be a
retired judge) from a list of arbitrators provided by ADR Services, ARC, Judicale West, or
JAMS/Endispute. If, however, the Parties are unable to reach an agreement regarding the
selection of an arbitrator, without incorporating the California Arbitration Act into this
Policy/Agreement, the Parties nevertheless agree that a neutral arbitrator (who shall be a retired
judge) shall be selected or appointed in the manner provided under the then-effective provisions
of the California Arbitration Act, California Code of Civil Procedure section 1282 et seq.

e The arbitration shall take place in Los Angeles, Califonia, or, at
EMPLOYEE'S option, the state and county where EMPLOYEE works or last worked for

COMPANY.

f. This arbitration agreement shall be governed by and construed and
enforced pursuant to the Federal Arbitration Act, 9 US.C. § 1 et seq., and not individual state
laws regarding enforcement of arbitration agreements or otherwise. The Arbitrator shall allow
reasonable discovery to prepare for arbitration of any claims. At a minimum, without adopting
or incorporating ‘the California Arbitration Act into this Policy/Agreement, the Arbitrator shall -
allow at least that discovery that is authorized or permitted by Califomia Code of Civil
Procedure section 1283.05 and any other discovery required by law in arbitration proceedings.
Nothing in this Policy/Agreement relieves either Party from any obligation they may have to
exhaust certain administrative remedies before arbitrating any claims or disputes under this

Policy/Agreement.

g In any arbitration proceeding under this Policy/Agreement, the Arbitrator
shall issue a written award that sets forth the essential findings and conclusions on which the
award is based. The Arbitrator shall have the authonty to award any relief authorized by law in
connection with the asserted claims or disputes. The Arbitrator’s award shall be subject 10
cérrcction, confirmation, or vacation, as provided by any applicable governing judicial review of
arbitration awards.
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h. Unless otherwise provided or permitted under applicable law, COMPANY

shall pay the arbitrator’s fee and any other type of expense or cost that EMPLOYEE would not
be required to bear if he or she were free to bring the dispute or claim in court as well as any
other expense or cost that is unique to arbitration. Except as otherwise required under applicable
law (or the Parties’ agreement), COMPANY and EMPLOYEE shall each pay their own
attorneys’ fees and costs incurred in connection with the arbitration, and the arbitrator will not
have authority to award attorneys’ fees and costs unless a statute or contract at issue in the
dispute authorizes the award of attorneys’ fees and costs to the prevailing Party, in which case
the arbitrator shall have the authority to make an award of attorneys” fees and costs to the same
extent available under applicable Jaw. If there is a dispute as to whether COMPANY or
EMPLOYEE is the prevailing party in the arbitration, the Arbitrator will decide this issue.

i The arbitration of disputes and claims under this Policy/A greement shall
be instead of a trial before a court or jury and COMPANY and EMPLOYEE understand that they
are expressly waiving any and all rights to a tral before a court and/or jury regarding any
disputes and claims which they now have ot which they may in the future have that are subject to
arbitration under this Policy/Agreement; provided, however, nothing in this Policy/Agreement
prohibits either Party from seeking provisional remedies in court in aid of arbitration including
temporary restraining orders, preliminary injunctions and other provisional remedies.

17. COMPANY POLICY. The foregoing provisions of this Policy/Agreement are
binding upon EMPLOYEE and COMPANY imrespective of whether EMPLOYEE and/or
COMPANY signs this Policy/Agreement. The terms and conditions of this Policy/Agreement
describe some of COMPANY'S policies and procedures and supplement such policies and
procedures set forth in COMPANY’S EMPLOYEE handbook and other policy and procedure
statements or communications of COMPANY. EMPLOYEE'S and COMPANY'S signatures on
this Policy/Agreement confirms EMPLOYEE’S and COMPANY'S knowledge of such policies
and procedures and EMPLOYEE’S and COMPANY'S agreement to comply with such policies,
procedures, and terms and conditions of employment and/or conlinuing employment.
EMPLOYEE affimatively represents that EMPLOYEE has other comparable employment
opportunities available to EMPLOYEE (other than employment with COMPANY) and
EMPLOYEE freely and voluntarily enters into this Policy/Agreement and agrees to be bound by
the foregoing without any duress or undue pressure whatsoever and without relying on any
promises, representations or warranties regarding the subject matter of this Policy/Agreement

except for the express terms of this Policy/Agreement.
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To acknowledge EMPLOYEE'’S receipt of this Policy/Agreement, EMPLOYEE has
signed this acknowledgement on the day and year written below; but, EMPLOYEE and
COMPANY are bound by the Arbitration Policy/Agreement with or without signing this

Policy/Agreement.

EMPLOYEE P

Name: AR SHAV, A _L5rnl/ 4 : _
Addresss Tis T MEL TA A AN Mo Che. 468
Date: l/,;? =2/ , 2004

CLS WORLDWIDE SERVICES, %
oy, oA
Cts: fASLITEA T ¢ OO0
Date: /'/7 - [ O'jZ , 2004

Los_Angeles:362501.2 820000.1684
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Fox Rothschild we

ATTORNEYS AT LAW

1800 Century Park East, Suite 300
Los Angeles, CA 90067-1506

Tel 310.598.4150 Fax 310.556.9828
www foxsothschitd.com

DATE: SEPTEMBER 19, 2011

FACSIMILE TRANSMITTAL SHEET

TO: ' COMPANY: FAX NUMBER: PHONE NUMBER:

Raul Perez, Esq. and Initiative Legal Group 310-861-9051 310-556-5637
FROM: ) PHONE NUMBER: EMAIsz BILLING NUMBER:
Yesenia Gallegos (310) 598-4159 ygallegos@foxrothschild.com

NUMBER OF PAGES: CHARGE FILE #: PRIORITY: LOG NUMBER:

3 15135-00005 REGULAR

IF YOU DO NOT RECEIVE ALL OF THE PAGES,
PLEASE CALL (310} 598-4150 AS SOON AS POSSIBLE.
ORIGINAL DOCUMENT WILL FOLLOW BY MAIL

Ourc:eNnT [JFOR REVIEW D PLEASE COMMENT  [IPLEASE REPLY M FOR YOUR INFORMATION

NOTES/COMMENTS:
Arshavit Iskanian v. CLS Transportation

Attached please find correspondence of today’s date.

IRS CIRCULAR 230 DISCLOSURE:

PURSUANT TO TREASURY REGULATIONS, ANY TAX ADVICE CONTAINED IN '1HIS COMMUNICATION (INCLUDING ANY
ATTACHMENTS) IS NOT INTENDED OR WRITTEN TO BFE. USED, AND CANNOT BE USED OR RELIED UPON 8Y YOU OR ANY
OTHER PERSON, FOR THE PURPOSE OF () AVOIDING PENALTIES UNDER THE INTERNAL REVENUE CODF;, OR (i) PROMOTING,
MARKETTNG OR RECOMMENDING TO ANOTHER PARTY ANY TAX ADVICE ADDRESSED [HEREIN.

THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE 1S PRIVILEGED AND CONFIDENTIAL INFORMATION INTENDED ONLY
FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. [F THE READER OF THIS MESSAGE 1S NOT THE INTENDED RECIPIENT,
YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY
PROHIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE IMMEDIATELY NOTIFY US BY TELEPHONE AND
RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA THE U.S. POSTAL SERVICE. THANK YOU.

LAl 87267v1 065/26/11




Fox Rothschild we

ATTORNEYS AT LAW

1800 Century Park East, Suile 300

L.os Angeles, CA 30067-1506

Tel 310.598.4150 Fax 31¢.556.9828
www faxrothschild com »

_ Yesenia Gallegos
Direct Dial: (310) 598-4159
Email Address: ygallegos@foxrothschild.com

September 19, 2011

VIA FACSIMILE AND FIRST CLASS MAIL

Terry Shea

Arbitration Coordinator

ADR Services, Inc.

915 Wilshire Blvd., Suite 1900
Los Angeles, CA 90017

Re: Alston, Glen-ADR Case No. 11-5401
Araya, Daniel-ADRS Case No. 11-5223
Bailey, Karen-ADR Case No. 11-5402
Baker, William-ADRS Case No. 11-5240
Baranco, David-ADRS Case No. 11-5197
Ben Yair, Neil-ADRS Case No. 11-5220
Boyd, Jerry-ADRS Case No. 11-5206
Caldwell, Darold-ADRS Case No. 11-5225
Candelaria, Rafacl-ADRS Case No. 11-5232
Chang, Kung Ming-ADRS Case No. 11-5212
Cheng, Kenny-ADRS Case No. 11-5202
Clark, LeRoy-ADRS Case No. 11-5213
Collins, Cleophus-ADRS Case No. 11-5291
Colwell, Reginald-ADRS Case No. 11-5233
Cooley, Patrick-ADRS Case No. 11-5231
De La Mora, Miguel-ADRS Case No. 11-5218
Denison, James-ADRS Case No. 11-5199
Dubuy, Frank G.-ADRS Case No. 11-5229
Eamshaw, Luis-ADRS Case No. 11-5201
Evans, Johnnie-ADRS Case No. 11-5208
Fuentes, Raul-ADRS Case No. 11-5404
Fumoto, Jiro-ADRS Case No. 11-5207
Funes, Julius-ADRS Case No. 11-5210
Garcia, Angelo-ADRS Case No. 11-5193
Garcia, Edwin-ADRS Case No. 11-5227
Griffin, Gerald-ADRS Case No. 11-5230

A Fermsytvania Linmlen) Labddy Farinership

Califernia Connecticui Detoware Florida Nevada New Jersey New York
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MS. Shea
September 19, 2011
Page 2

Ikner, Wayne-ADRS Case No. 11-5239
Kempler, Greg-ADRS Case No. 11-5203
Kroo, Igor -ADRS Case No. 11-5204
Lindsey, Cassandra-ADRS Case No. 11-5222
Loatman, Matthew-ADRS Case No. 11-5217
Martin, Thomas-ADRS Case No. 11-5238
Maynard, Steve-ADRS Case No. 11-5236
Millington Jr, Daniel Rogers-ADRS Case No, 11-5224
Montoya, David-ADRS Case No. 11-5226
Mueller, Carl-ADRS Case No. 11-5196
Norton, Elijha-ADRS Case No. 11-5228
Olmedo, Robert-ADRS Case No. 11-5406
Paull, Pater-ADRS Case No. 11-5221

Perry, Roger-ADRS Case No. 11-5234
Pinkerton, William-ADRS Case No. 11-5293
Post, Arthur E-ADRS Case No. 11-5405
Richmond, James-ADRS Case No. 11-5200
Rogan, Myron-ADRS Case No. 11-5219
Rose, Marquel-ADRS Case No. 11-5215
Sazo, Marcial-ADRS Case No. 11-5214
Scott, Jonathan-ADRS Case No. 11-5209
Sharif, Karim-ADRS Case No. 11-5211
Shafii, Masood-ADRS Case No. 11-5216
Silva, Flavio-ADRS Case No, 11-5198
Sloan, Bennett-ADRS Case No. 11-5195
Smith, Edward-ADRS Case No. 11-5181
Stellman, Susan-ADRS Case No. 11-5237
Sterling, James-ADRS Case No. 11-5205
Sullivan, Scott-ADRS Case No. 11-5235
Swartz, Carl-ADRS Case No. 11-5292
Toailoa, Avaavau-ADRS Case No. 11-5194
Warren, Adrien-ADRS Case No. 11-5192
Washington, Belinda-ADRS Case No. 11-5403

Dear Ms. Shea:

This shall respond to your recent request that CLS Transportation of Los Angeles, LL.C and other
named defendants select an arbitrator in the above-referenced matters. Please be advised that we
do not recognize the purported Plaintiffs’ demands for arbitration as valid submissions. As a
preliminary matter, the procedure you have provided for choosing an arbitrator is inconsistent
with the requirement set forth in the arbitration agreement at issue, which requires that the parties
select a retired judge as the arbitrator. In any event, the arbitration agreement at issue invokes
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Ms. Shea
September 19, 2011
Page 3

the services of the American Arbitration Association (“AAA™), and requires that the parties
follow AAA’s rules. Moreover, Plaintiffs’ counsel has not presented anything to show that he is
authorized by the purported Plaintiffs to initiate arbitration.

If the purported Plaintiffs exist and seek to arbitrate, they will need to file with AAA and tender
the appropriate fees.

Should you have any questions, please feel free to call me.

Very truly yours,

Yesenia Gallégos

cc: Raul Perez, Esq.
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Fox ROthSChild e

ATYCRNEYS AT LAW

18GE Century Park Zest, Suite 300
Los Angeies, CA 90067-1506
Tel 31659824150 Fax 310.556.5828

syer fonrciiischild.com

Yesenia Gallegos
Direct Dial: (310) 598-4159

Email Address: ygallegos@foxrothschild.com

October 10, 2011

VIA FACSIMILE/FIRST CLASS MAIL

Adam Shoneck

Intake Specialist

American Arbitration Association
1101 Laurel Oak Road, Suite 100
Vorhees, NJ 08043

Fax: 877-304-8457

Re: Glen Alston, et al. v. CLS Transportation of Los Angeles LLC, et al.

Dear Mr. Shoneck:

We are in receipt of your letter of October 6, 2011, requesting that CLS Transportation of Los
Angeles, LLC, CLS Worldwide Services, LLC, Empire International, Ltd., Empire/CLS
Worldwide Chauffeured Services, GTS Holdings, Inc., and David Seelinger tender a non-
refundable fee in the amount of $52,275.00 in the above referenced matter.

We do not at this time recognize the validity of the filings. All of the claimants are part of a
class action that is currently on appeal. We have not received anything authoritative confirming
that the claimants have opted out of the class, or that they even know that these demands to
arbitrate have been made on their behalf. If the demands are genuine, they are IDENTICAL and
the parties are IDENTICAL. The arbitrations, therefore, should be completely consolidated
before a single arbitrator with a substantially reduced fee for the employer.

Very truly yours,

Yesenia Gallegos

Catitornia Connecticut Celaware Bistrict of Cottmbia Finwick: Nevacs Now Jersay MNew York Panrsyvania
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1;@ A};melnc.an ?rb‘ltrauorldi.?:ocmuon phone: 877-495-4185
ispute Resolulion Services Worldwide fax: 877-304-8457

October 20%, 2011 Case Filing Services
1101 Laure! Oak Road, Suite 100

Voorhees, NJ 03043

VIA E-MAIL to rperez@initiativelegal.com
www.adr.org

Raul Perez, Esq.

Initiative Legal Group, APC
1800 Century Park East

2™ Floor

Los Angeles, CA 90067

VIA E-MAIL to dfaustman@foxrothschild.com
David F. Faustman, Esq.

Fox Rothschild LLP

1800 Century Park East

Suite 300

Los Angeles, CA 90067

Dear Mr. Perez and Mr. Faustman:

As of this date we have not received the fees requested from Respondent in my letter of October 6%, 2011.
On October 10™, 2011, we received a letter from Ms. Gallegos confirming Respondent would not be
paying the fees requested in the October 6", 2011 letter; accordingly, we must decline to administer this
case. We will issue a full refund for the fees paid by Claimants.

Furthermore, since the Respondent has not complied with our request to pay the requisite administrative
fees in accordance with the employer-promulgated plan fee schedule, we must decline to administer any
other employment disputes involving this company. We request that the business remove the AAA name
from its arbitration clauses so that there is no confusion to the company’s employees regarding our
decision.

Sincerely,

Adam Shoneck
Intake Specialist
856-679-4610
ShoneckA@adr.org

Supervisor Information: Tara Parvey, Parveyl{@adr.org

CC: V1A E-MAIL to ygallegos@foxrothschild.com
Yesenia Gallegos, Esq.
Fox Rothschild LLP
1800 Century Park East
Suite 300
Los Angeles, CA 90067
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Raul Perez (SBN 174687)
RPerez@]InitiativeLegal.com
Melissa Grant (SBN 205633)
MGrant@]InitiativeLegal.com
Suzy E. Lee (SBN 271120)
SuzyLee@InitiativeLegal.com
Initiative Legal Group APC
1800 Century Park East, 2nd Floor
Los Angeles, California 90067
Telephone:  (310) 556-5637
Facsimile:  (310) 861-9051

Attorneys for Plaintiffs

Conformed Gopy

CONFORMED COPY
OF ORIGINAL FILED
Los Angeles Superior Court

NOV 18 2011

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

GREG KEMPLER, ADRIEN WARREN,
ANANTRAY SANATHARA, ANGELO
GARCIA, ARTHUR POST, AVAAVAU
TOAILOA, BELINDA WASHINGTON,
BENNETT SLOAN, BRUCE GOLD, CARL
MUELLER, CARL SWARTZ, CASSANDRA
LINDSEY, CLEOPHUS COLLINS, DANIEL
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LLC, a Delaware corporation; and DOES 1

through 10, inclusive,

Defendants.
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TO DEFENDANT CLS TRANSPORTATION LOS ANGELES LLC AND ITS ATTORNEY
OF RECORD:

PLEASE TAKE NOTICE THAT on a date to be determined, in a Department to be
assigned in the above-captioned court, located at 111 North Hill Street, Los Angeles, California,
90012, the Plaintiffs named above will, and hereby do move the Court for an order for compelling
specific performance of individual arbitration; or, in the alternative, setting aside the arbitration
agreement. Once the case is assigned to a judge in the above-captioned court, Plaintiffs will file
and serve an amended notice of this motion setting forth the date, time and place of hearing.

Plaintiffs’ motion is made pursuant to California Code of Civil Procedure §§ 526,
1281.8(2)(3) and the Court’s equitable powers to specifically enforce the agreements for individual
arbitration (“Agreement”). Specifically, Defendant has breached the Agreement with Plaintiffs by first
compelling individual arbitration in Court, causing Plaintiffs’ class claims to be dismissed, and then
refusing to participate in individual arbitration when Plaintiffs attempted to comply with the Court
Order. Defendant has taken specific acts, memorialized in writing, which repudiates the same
Agreement that Defendant previously attempted to enforce in Court. Equity and justice would not
permit Defendant to take contradictory positions in order to deny Plaintiffs a forum to pursue their
claims. Thus, Plaintiffs seek an order to secure an appropriate forum to adjudicate their claims.

In the altemative, Plaintiffs moves to have the Court revoke, rescind, or set aside the
Agreement pursiant to Code of Civil Procedure § 1281.2(b) and the court’s equitable powers. This
alternative remedy is made on three grounds. First, due to Defendant’s intransigence, the only body
contractually permitted to administer the arbitration, the American Arbitration Association, now flatly
refuses to conduct business with Defendant. Due to this impracticable condition, the Arbitration
cannot be performed and thus the Agreement should be set aside to allow Plaintiffs to pursue their
claims in Court. Second, Defendant has taken contradictory positions in Court, which is contrary to
equity, in a clear attempt to deprive Plaintiffs of their due process. Though Defendant had heavily
litigated a certified class action for four years, Defendant suddenly insisted that all matters must be
resolved through individual arbitration within sixty days of trial. It then successfully compelled
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individual arbitration of the named Plaintiff, with the remaining class members’ claims dismissed.
When Plaintiffs demanded individual arbitration, Defendant resisted, refusing to tender the requisite
fees. Defendants finally filed a procedurally defective motion to consolidate the arbitration demands
on grounds of efficiency and cost-effectiveness — which are the same bases for class actions.
Defendant must thus be estopped from enforcing the Agreement since it had taken contradictory legal
positions in an effort to deprive Plaintiffs of the right to adjudicate their claims.

Lastly, the Agreements should be rescinded on the simple ground that Defendant
unmistakably breached the Agreement by failing to tender arbitration fees. Rescission is thus the
most appropriate remedy to restore Plaintiffs’ rights. On any one of the three foregoing grounds,
the Court should revoke, rescind, or set aside the Agreement and grant Plaintiffs leave to amend
the complaint to allege their class wage and hour claims in this action.

Plaintiffs’ Motion is based on this Notice of Motion, the accompanying Memorandum of
Points and Authorities, the declaration of Raul Perez and all exhibits attached thereto, the Request
for Judicial Notice and all exhibits attached thereto, all pleadings and papers on file in this action
and in the related action Iskanian v. CLS Transportation Los Angeles LLC, Los Angeles Superior
Court Case No. BC356521, and such other matters as may be presented to the Court at or before

the time of the hearing.

Dated: November 18,2011 Respectfully submitted,
Initiative Legal Group APC

By: @QE

RautPerez

Melissa Grant
Suzy E. Lee

Attorneys for Plaintiffs
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Suzylee@Initiativel egal.com
Initiative Legal Group APC
1800 Century Park East, 2nd Floor
Los Angeles, California 90067
Telephone:  (310) 556-5637
Facsimile: (310) 861-9051

Attomeys for Plaintiffs
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I. INTRODUCTION

Over the course of one year, Defendant CLS Transportation Los Angeles LLC’s (“CLS”) have
taken at least three contradictory positions in an effort to deny Plaintiffs a forum to adjudicate their
claims. CLS employed Plaintiffs as limousine drivers, and as a condition of their employment,
required that each employee sign, or be bound by, an agreement containing an arbitration clause with
class action and representative action waivers (“Agreement”). However, when Plaintiffs attempted to
arbitrate their claims as per the Agreement, CLS began its gamesmanship to deprive Plaintiffs of their
due process rights. A provisional remedy is particularly appropriate here because, with this action,
Plaintiffs are seekirig to secure a forum to adjudicate their underlying substantive claims.

Initially, CLS maintained that all disputes arising out of Labor Code violations must be
individually arbitrated under the Agreement. In June 2011, CLS successfully argued this position,
obtaining a court order compelling individual arbitration and dismissing Plaintiffs’ class claims in
Iskanian v. CLS Transportation Los Angeles, LLC 2 (“Iskanian”) to which Plaintiffs had belonged as
members of a certified class. Following this order, in September 2011, sixty-three former Iskanian
class members (“Plaintiffs™) filed individual arbitration demands with ADR Services, Inc. (“ADR”).?
However, CLS refused to recognize the validity of Plaintiffs” arbitration demands, arguing that only
the American Arbitration Association (“AAA™) was authorized to administer the arbitrations. CLS

instead demanded Plaintiffs submit their claims to arbitration with AAA, otherwise they refused to

' A true and correct copy of the Proprietary Information and Arbitration
Policy/Agreement (“Agreement”) signed by Arshavir Iskanian is attached to the Declaration
of Raul Perez as Exhibit A. On information and belief, many, but not all, of the Plaintiffs
signed the Agreement. However, paragraph 17 of the Agreement states that the terms of the
Agreement are binding on all employees irrespective of signing. Plaintiffs proceed in this
action assuming they are bound by this form Agreement, as CLS had repeatedly contended
they were.

2108 Angeles Superior Court Case No. BC356521, consolidated with BC381065,
assigned to Hon. Robert L. Hess.

? Former class representative Arshavir Iskanian opted to file an appeal of the trial
court’s order granting CLS’s motion to compel individual arbitration, rather than file an
individual arbitration claim. (See Iskanian v. CLS Transportation Los Angeles, LL.C, No.
B198999 (Cal. Ct. App. 2d Dist., May 27, 2008) (order remanding trial court’s order
compelling arbitration for application of the Gentry test) (“Iskanian appeal™).). A true and
correct copy of the slip opinion is attached to the RJN as Exhibit 1.
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recognize their validity. Yet when the conciliatory Plaintiffs acceded to CLS’s demand and tendered
fees to initiate arbitration with AAA, CLS abruptly changed its position.

Upon receipt of the arbitration demands with AAA in October, 2011, CLS adopted a second
position. Under the Agreement and AAA rules, CLS was obligated to pay $925.00 to commence the
arbitration for each individual claimant. Rather than comply with the terms of the Agreement, CLS
adamantly refused to pay the non-refundable arbitration fee. Excuses accompanied the non-payment,
including the baseless charge that Plaintiffs’ counsel Initiative Legal Group (“ILG”) did not have
authority to represent Plaintiffs and that the arbitration was stayed pending the appeal in Iskanian. At
that time, CLS also insisted that the individual arbitration claims must be consolidated.

By November, 2011, CLS had abandoned its argument, made only weeks earlier, that the
Iskanian appeal stayed the arbitrations. Instead, CLS staked out a third—contradictory—position.
Filing a procedurally-defective Motion for Consolidation of Arbitrations in the Iskanian court,® CLS
now firmly contends that individual arbitrations of employee disputes would be inefficient and
prohibitively expensive. The arbitrations, CLS argues, should be consolidated by the Superior Court.
CLS’s new position, however, finds no support in the Agreement that CLS previously insisted must be
enforced “according to its terms.”

By refusing to honor its own Agreement and the Order it sought and obtained by motion, CLS
proves that it will adopt inconsistent, even contradictory, positions solely to stymie Plaintiffs from
vindicating their individual claims. Plaintiffs have now been waiting for over five years to have their
claims against CLS adjudicated, having had their claims thwarted by CLS less than two months before
trial. CLS should not be permitted to adopt successive contradictory positions to deny Plaintiffs their

due process. Thus, the Court should immediately rectify this gross injustice by ordering CLS to pay

% A true and correct copy of the Motion for Consolidation of Arbitrations Pursuant to
CCP 1281.3 and for Clarification of the Court’s Order of June 13, 2011 is attached to the
Request for Judicial Notice (“RIN”) as Exhibit 4. This motion is procedurally defective for
two reasons: (a) the action in the Iskanian trial court is stayed pending appeal, and (b) after
dismissal of class claims, the Iskanian court is divested of personal jurisdiction over the
former class members.

3 Tronically, CLS’s arguments in support of consolidation echo the rationale for class actions,
argued by the plaintiff class in Iskanian — that individual arbitrations are impracticable, expensive
and inefficient to conduct a multiplicity of suits.
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the requisite fees to AAA (along with all costs CLS is obligated to pay under the Agreement and AAA
rules) to conduct séparate arbitrations with each individual Plaintiff. In the altemative, the Court may
prevent an unjust result by issuing a declaratory judgment invalidating or rescinding the Agreement on
equitable or unenforceability grounds, thereby permitting Plaintiffs to proceed in court on a class-wide
basis.
II.  FACTS AND PROCEDURE

Plaintiffs previously belonged to a certified class in Iskanian, which was filed on August 4,
2006. In that action, plaintiff Arshavir Iskanian brought wage and hour claims on behalf of himself
and a class of similarly situated drivers currently or formerly employed by CLS, the largest provider of
chauffeured limousine services in California. (“Declaration of Raul Perez (“Perez Decl.”), §2.) In
early 2007, CLS moved for an order compelling individual arbitration, based on the Agreement
allegedly signed by Iskanian in 2004 (and all of the other unnamed class members at various times).
(Perez Decl., § 3.) The Iskanian court granted the motion, which was immediately appealed.6 (Perez
Decl., 99 4-5.) While the appeal was pending, the California Supreme Court issued Gentry v. Superior
Court, 42 Cal. 4th 443 (2007), which promulgated a fact-intensive test to determine whether class
action waivers are enforceable. (Perez Decl., § 6.) The Court of Appeal then reversed and remanded
with instructions to “apply Geniry to the factual record.” (Iskanian, Slip. op., at 4.) However, on
remand, CLS proceeded to litigate the matter as a class action. (Perez Decl., §8.) On August 24,
2009, the Iskanian trial court granted the plaintiff’s class certification motion, certifying five
subclasses with Iskanian appointed as class representative for each subclass. (Perez Decl., §9.)
Thereafter, the parties continued to litigate on a class-wide basis.

After four years of litigation, with the August 6, 2011 trial date fast approaching, on May 16,
2011 CLS filed a motion “for renewal” of its prior motion seeking to compel arbitration. (Perez Decl.,
199-10.) In its Motion for Renewal, CLS invoked the U.S. Supreme Court’s recently issued AT&T
Mobility LLC v. Concepcion, 131 S. Ct. 1740 (2011) (“Concepcion™) to argue that the Federal

® Iskanian v. CLS Transportation Los Angeles, LLC, No. B198999 (Cal. Ct. App. 2d
Dist., May 27, 2008) (order remanding trial court’s order compelling arbitration for
application of the Gentry test). A true and correct copy of the slip opinion is attached to the
RIN as Exhibit 1.
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Arbitration Act (“FAA”) preempted the rule in Gentry, and insisted that arbitration agreements “must
be enforced according to their terms” in all respects under the FAA. (Def.’s Mot. for Renewal, at
6:14-15, attached as Exhibit 2 to the RIN; see also Perez Decl., {11.) Specifically, CLS focused on
the class and representative action waivers, arguing that both should be enforced. (Jd. at 6:15-17.) On
June 14,2011, the tnal court granted CLS’s motion and issued an order dismissing the class claims
and compelling Iskanian to individual arbitration. (See Order Granting Motion for Renewal, attached
as Exhibit 3 to the RIN.) Iskanian filed a timely notice of appeal of this order.” (Perez Decl., 113)

Beginning in August, 2011, a number of former Iskanian class members demanded individual
arbitration. (Perez Decl,, § 14.) These former class members first filed with ADR, which was
identified in paragraph 16(d) of the Agreement as a mutu'ally acceptable arbitration provider. (Perez
Decl, §15.) CLS, however, rejected the validity of these arbitration demands, claiming by letter that
the Agreement “invokes the services of the American Arbitration Association and requires that the
parties follow AAA’s rules.” (Perez Decl., § 16; a true and correct copy of the September 19, 2011
letter from CLS to ADR is attacher as Exhibit B.) CLS then advised that “if the purported Plaintiffs
exist and seek to arbitrate, they will need to file with AAA and tender the appropriate fees.”
(Exhibit B (emphasis added).) The 63 individual employees chose to avoid further delay and expense
and agreed to arbitrate before CLS’s preferred arbitration organization, AAA. (Perez Decl., §17.)
Each individual plaintiff then promptly tendered the $175.00 filing fee to AAA to begin separate
arbitration proceedings. (Id.)

Yet CLS again failed to abide by its own Agreement, this time by refusing to pay its share of
the filing fees owed to AAA, the only service it claims can administer the arbitration. CLS’s refusal to
pay its filing fees to commence arbitration is a material breach of its duties under the Agreement,
which provides:

Unless otherwise provided or permitted under applicable law, [CLS]
shall pay the arbitrator’s fee and any other type of expense or cost that
EMPLOYEE would not be required to bear if he or she were free to

bring the dispute or claim in court as well as any other expense or cost
that is unique to arbitration.

7 Notice of Appeal filed August 11, 2011, appellate no. B235138.
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(Arbitration Agreement, ¥ 16(h) attached to the Perez Decl. as Exhibit A.) Under AAA rules, the
employer must pay a $925.00 nonrefundable fee, along with a $300 hearing fee, and all expenses
incurred by the arbitrator, among other fees. (AAA’s Employment Arbitration Rules and Mediation
Procedures, 4 48, attached to the RIN as Exhibit 5.)

CLS resorts to a number of contradictory excuses to justify its refusal to pay the non-
refundable fees for each individual arbitration. CLS initially suggested, without any evidence, that
Plaintiffs’ attorneys did not represent thern and also that the arbitrations were stayed pending appeal.
(Perez Decl, 4 18; a true and correct copy of the October 10, 2011 letter from CLS to AAA is attached
as Exhibit C.) This was false, as ILG had obtained individual retainer agreements from each Plaintiff
beginning in July 2011 to early September 2011 to represent these Plaintiffs. (Perez Decl,, §14.)
However, quickly abandoning the position that the action was stayed pending appeal, CLS filed a
motion for consolidation of the arbitrations. (A true and correct copy of this motion is attached to the
RIN as Exhibit 4; see also Perez Decl., 1 19.) The thrust of CLS’s motion for consolidation is that
individual arbitrations are too expensive and inefficient, and that CLS wants to avoid the possibility of
inconsistent judgments. (See Def.’s Mot. for Consolidation, at 8:20-10:15.) CLS’s newly stated
rationale departed from its prior position in compelling individual arbitration, when it argued that the
Court must give effect to the parties” expectations embodied in the terms of the agreement. (Def.’s
Mot. for Renewal, at 6:4-8.)

After CLS repeatedly failed to tender arbitration fees, AAA finally determined not only that it
could not administer Plaintiffs’ individual arbitrations, but that it “must decline to administer any other
employment disputes with [CLS].” (Perez Decl., § 19; a true and correct copy of the letter from AAA
to CLS is attached hereto as Exhibit D.) Thus, CLS’s bad-faith tactics have rendered the arbitration
Agreement unenforceable as written and leave Plaintiffs without a forum to adjudicate their claims.
This unjust result cannot be permitted. The Court should use its equitable powers to ensure that
Plaintiffs will be able to properly adjudicate their individual claims.

11I.  ARGUMENT
A. The Court Has Jurisdiction to Order Specific Performance of the Agreement

The Court has jurisdiction to hear and decide this issue. First, the Court has authority to issue
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orders in aid of arbitration. Under paragraph 16(i) of the Arbitration Agreement, the Court is

" empowered to render any orders in aid of arbitration as “nothing in this Policy/Agreement prohibits

either Party from seeking provisional remedies in court in aid of arbitration including temporary
restraining orders, preliminary injunctions and other provisional remedies.” This contractual authority
is supported by California statute, which grants a court authority to issue a preliminary injunction to
further the arbitration. CCP § 1281.8(a)(3).} Under this provision, the court may issue injunctive
relief pending arbitration “if it is necessary to preserve the effectiveness of arbitration.” Davenport v.
Blue Cross, 52 Cal. App. 4th 435, 453 (1997).

Second, a party may bring an equitable motion seeking specific performance of an arbitration
agreement. See Freemanv. State Farm Mut. Auo Ins. Co., 14 Cal. 3d 473, 479 (1975) (holding that
motion to compel performance of arbitration agreement is essentially an equitable motion for specific
performance). Because CLS has already successfully compelled arbitration but is now refusing to
comply with the trial court’s order or the terms of the Agreement, the Court may order CLS to perform
its obligations under the Agreement.

Third, the Court has authority rooted in case law to resolve a dispute regarding the
appointment of the arbitrator or the arbitrator’s fees. Burgess v. Kaiser Found. Hosp., 16 Cal. App. 4th
1077, 1079 (1993). In Burgess, the plaintiff disagreed with the reservation fee requested by the
arbitrator, but instead of petitioning the court for a resolution on the fee dispute, plaintiff did nothing
for sixteen months. Jd. at 1081. Finally, the arbitrator dismissed the action upon defendant’s request,
a dismissal affirmed by the trial court. Jd. The Burgess court held that “[a]rbitration is intended to be
more expeditious than litigation...[a]ccordingly, if there is any delay by an arbitrator, the appropriate

remedy is not tolling of the five-year period, but rather a petition to the court for an appropriate order

® This California statutory provision does not run afoul of the FAA, which purportedly
governs this Agreement under Paragraph 16(f). See Davenport, 52 Cal. App. 4th at 452
(holding ““a court may grant provisional relief pending arbitration under the FAA if the party
seeking the relief establishes the necessity of the injunction to preserve the status quo pending
arbitration in order to avoid nullification of the arbitration process.”); see also Rosenthal v.
Great Western Fin. Securities Corp., 14 Cal. 4th 394, 409 (1996) (holding that state rules
apply in state court unless the application of such rules would defeat the purpose and
objectives of the FAA). As the California rule here would facilitate rather than frustrate
arbitration, there conflict with the FAA.
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expediting the arbitration proceeding.” /d.

By this motion, Plaintiffs seek exactly this “appropriate remedy” of petitioning the Court to
expedite the arbitration proceeding. As in Burgess, the delay in this case stemmed from a payment
dispute, only here the dilatory party is the defendant CLS, who refused to pay its share of the fees for
the very individual arbitrations it compelled. Indeed, even after each Plaintiff sent a demand to AAA
along with the $175.00 per person payment, CLS still refused to meet its contractual obligations,
which provide that CLS must pay the arbitrator’s fee and “any other expense or cost unique to
arbitration.” (Arb. Agmt., §16(h).) CLS is thus required to pay the arbitration fees and can be ordered
to do so by this Court. Based on the foregoing, if the Court finds that the Agreement remains
enforceable, the Court should order CLS to comply with va]l of its terms, including the payment of
requisite fees, in order to give effect to the individual arbitrations.

B. The Court Should Order CLS to Specifically Perform the Arbitration

Agreement
1. The Court Should Enforce the Arbitration Agreements

If the Court finds that the Agreement remains enforceable, the Court should order CLS to
comply with all the terms of the Agreement, including the payment of fees for individual arbitrations.
A short summary of CLS’s conduct is instructive in illustrating the inequitable conduct at issue. In the
long-running Iskanian action, five subclasses were certified in 2009. However, after four years of
litigation and less than two months before trial, CLS renewed its motion to compel arbitration, arguing
that the court must ‘ensure that private arbitration agreements are enforced according to their terms.”
(Def.’s Mot. for Renewal, at 6:14-15, citing AT&T Mobility LLC v. Conception, 131 S. Ct 1740, 1748
(2011) (quoting Volt Information Sciences v. Board of Trustees of Leland Stanford Junior Univ, 489
U.S. 468, 478 (1989)). CLS highlighted language from the Agreement, including, “each of
EMPLOYEE and COMPANY shall only submit their own individual claims in arbitration and will
not seek to represent the interests of any other person.” (Def.’s Mot. for Renewal, at 2:17-19.)

CLS eventually prevailed on its argument that Gentry was preempted by the FAA under
Concepcion. Consequently, the Iskanian court dismissed the class claims with prejudice and ordered

plaintiff to individual arbitration. (Order Granting Mot. for Renewal, at 2, attached to the RIN as
Page 7

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR ORDER COMPELLING SPECIFIC PERFORMANCE OF
INDIVIDUAL ARBITRATION; OR, IN THE ALTERNATIVE, SETTING ASIDE THE ARBITRATION AGREEMENT




INITIATIVE LEGAL GROUP APC

1500 CENTURY PARK EANT, SECOND FLOUK LOS ANGELES CALIFORNIA 96067

& W N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Exhibit 3.)

While the Iskanian plaintiff appealed the ruling, certain former members of the decertified
class decided to take CLS at its word and demanded individual arbitration. However, faced with
parties who actually seek to arbitrate individually, CLS became evasive. First, CLS contended that
ADR, despite being identified in CLS’s own form arbitration agreement as an acceptable provider of
arbitration, could not administer the arbitration. (Perez Decl., § 16; Exhibit B.) When Plaintiffs
acceded to CLS’s demands to conduct arbitration with AAA, CLS again refused to cooperate. (Perez
Decl., § 18; Exhibit C.} CLS instead tried to box Plaintiffs in by adopting a new posture: that even
though Plaintiffs are precluded from conducting class-wide arbitration under CLS’s Agreement,
Plaintiffs must nonetheless “consolidate” their arbitrations in spite the Agreement’s express mandate
under paragraph 16(b) that parties shall “only submit their own individual claims in arbitration.” (See
Exhibit C.) In other words, after vigilantly arguing that all disputcs must be resolved through
individual arbitrations to defeat the class action, now that some employees have actually agreed to
individual arbitrations, CLS opposes that as well.

Aside from being fundamentally unfair and evidencing bad faith, CLS’s position is belied by
the language in its own arbitration Agreement. Indeed, it was only by arguing that the Agreement
must be enforced “according to its terms” that CLS was able to defeat class arbitration. However, no
sooner had CLS obtained its desired forum did it shift to a second, contradictory posture. Where
individual arbitration was once the embodiment of the parties’ expectations — the only forum which
CLS and employees purportedly agreed to avail themselves — the very same forum is now inefficient,
prohibitively expensive, and cannot govern the parties’ dispute. (See Mot. to Consolidate Arbitrations,
at 8:20-10:15.) These two positions cannot be reconciled.

By now, it is clear that CLS’s only consistent position is to do whatever it takes to deprive
Plaintiffs of a forum to adequately adjudicate their claims. To redress the effects of this bad faith
conduct, Court should order CLS to pay fees to AAA for separate arbitrations with each individual
Plaintiff.

2. Plaintiffs Have Also Satisfied Other Injunctive Relief Factors

Meeting traditional requirements for injunctive relief is not necessary because the Court has
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independent statutory authority to issue an injunctive order to effectuate arbitration. Nonetheless,
Plaintiffs can alternatively obtain injunctive relief on statutory grounds. Under Code of Civ. Proc.

§ 526(a)(3), an injunction may issue if “a party to the action is doing, or threatens, or is about to
do...some in act in violation of the rights of another party to the action. . .and tending to render the
Judgment ineffectual.” In addition, an injunction may issue where legal remedy is inadequate, such as
when “compensation would not afford adequate relief.” Code of Civ. Proc. § 526(a)(4). Inadequate
legal remedy will be found “where it would be extremely difficult to ascertain the amount of
compensation which would afford adequate legal relief. Code Civ. Proc. § 526{a)(5).

These factors are satisfied here. Plaintiffs are left with no way of obtaining monetary damages
because no forum is available to adjudicate their claims to make such an award. See Dept. of Fish &
Game v. Anderson-Cottonwood Irrig. Dist., 8 Cal. App. 4th 1554, 1564 (1992) (holding that an
injunction should be granted where monetary damages are prohibited by law). CLS is interfering with
its employees’ rights by preventing individual adjudication of their claims in any forum. This is
exactly the kind of violation of rights — in this case, Plaintiffs’ due process rights — that would render
Judgment ineffectual. In these unusual circumstances, Plaintiffs could not even “render judgment”
against CLS, since CLS’s misconduct has stymied Plaintiffs from being able to resolve the dispute
altogether. Indeed, if Plaintiffs were to file a separate action to pursue their wage and hour class action
in court, CLS would likely invoke collateral estoppel based on its Motion for Renewal of Prior Motion
to Compel Arbitration to compel this action to arbitration — which CLS would then refuse to fund.
The end result is that Plaintiffs would be left in the same position — without a forum to resolve their
claims.

An injunction is both proper and necessary because Plaintiffs cannot obtain compensatory
damages. The monetary value of CLS breaching its own Agreement cannot be ascertained because it
is purely a forum-selection agreement. And a breach of the agreement will yield no liquidated
damages or compensatory damages that could be readily calculated. With no adequate legal remedy,
the Court is empowered to grant injunctive relief by ordering CLS to pay individual arbitration fees to

prevent gross injustice.
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3. The Doctrine of Judicial Estoppel Bars CLS From Compelling Individual
Arbitration of Employees and Subsequently Opposing Same

Judicial estoppel “precludes a party from gaining an advantage by taking one position, and
then seeking a second advantage by taking an incompatible position.” Aguilar v. Lerner, 32 Cal. 4th
974, 986 (2004). This doctrine applies when (1) the same party has taken two positions; (2) the
positions were taken in judicial or quasi-judicial administrative proceedings; (3) the party was
successful in asserting the first position (i.e., the tribunal adopted the position or accepted it as true);
(4) the two positions are totally inconsistent; and (5) the first position was not taken as a result of
ignorance, fraud, or mistake.” Jackson v. County of Los Angeles, 60 Cal. App. 4th 171, 183 (1997).

All of these elements are met here. After CLS prevailed in court on its position that only
individual arbitrations with employees are permitted under the Agreement, it took the opposite
position once certain employees decided to proceed in individual arbitration. Because CLS has taken
these calculated positions, which were set forth in affirmative motion papers after presumed
consultation with its counsel, it cannot be relieved from estoppel on the grounds of ignorance, fraud or
mistake.

CLS’s stated grounds for refusing to pay for individual arbitrations are invalid under the
doctrine of judicial estoppel. Furthermore, CLS should be Judicially estopped from taking any
position that impairs a Plaintiff from resolving his or her dispute through individual arbitration that
CLS itself had previously compelled.

C. In the Alternative, the Court Should Rescind or Set Aside the Agreement

Because It Cannot Be Enforced

Alternatively, the Court may revoke CLS’s Arbitration agreement if such grounds exist. See
Cal. Code Civ. Proc. § 1281.2(b). Three grounds exist to rescind or set aside the A greement. First, the
agreement should be set aside or rescinded due to impracticability or im possibility of performance due
to factors outside of Plaintiffs’ control. Second, CLS should be equitably estopped from benefiting
from asserting positions that have caused injury to Plaintiffs. Finally, because CLS has clearly
breached the material terms of the Agreement by refusing to pay the AAA as obligated, the

Agreement may be rescinded.
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1. The Agreement Cannot Be Enforced Due to Impracticability.

Under California law, impracticability related to the difficulty and expense of performance
may provide grounds to excuse performance. Kennedy v. Reece, 225 Cal. App. 2d 717, 724-25
(1964). As Kennedy explained, the impracticability defense is an “enlargement of the meaning of
‘impossibility’ as a defense.” Id at 725. This doctrine may be invoked against contractual
enforcement, “{w]here, after a contract is made, a party’s performance is made impracticable without
his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which
the contract was made.” Maudlin v. Pacific Decision Sciences Corp., 137 Cal. App. 4th 1001, 1017
(2006) (quoting Rest.2d Contracts, § 261).

Furthermore, under the FAA Section 2, general defenses to the enforceability of contracts are
preserved, and the Court may hold an arbitration agreement unenforceable under a valid contractual
enforcement defense. 9 U.S.C. § 2. See also Doctor’s Assocs. v. Casarotto, 517 US. 681, 687 (1996)
(“[Glenerally applicable contract defenses, such as fraud, duress, or unconscionability, may be applied
to invalidate arbitration agreements without contravening § 2). CLS’s Agreement requires AAA to
administer the arbitration, but, due to CLS’s chicanery, AAA now refuses to work with CLS.
Therefore, the Agreement cannot be enforced as it is written.

Through no fault of Plaintiffs, the Agreement now cannot be performed by either party. When
the Iskanian court granted CLS’s motion to compel individual arbitration, it did so after CLS
highlighted the principle purpose of the FAA, which is to ‘ensure that private arbitration agreements
are enforced according to their terms.” (See Def. Mot. for Renewal, at 6:14-15, quoting Conception,
131 8. Ctat 1748.) However, CLS’s exalted, “most important™ idea — that the terms of the Agreement
are the only ones that give effect to the parties’ expectations ~ must be consistently applied. If the
class and representative action watvers contained in the Agreement are to be enforced by Court, then
so too should all of the other terms.

One such term requires that only the AAA may administer the arbitration. Under paragraph
16(a) of the Agreement, the arbitration shall be governed by the “then-current dispute resolution rules
and procedures of the American Arbitration Association.” CLS reiterated this position in its letter

declining to arbitrate with ADR Services, stating that the “the arbitration agreement at issue invokes
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the services of the American Arbitration Agreement (“*AAA”), and requires that the parties follow
AAA’s rules.” (See Exhibit B.) Under the AAA rules, “when the parties agree to arbitrate under
these rules . . . they thereby authorize the AAA to administer the arbitration.” (AAA Emp. Arb. Rules
and Med. Proc., Rule 3.) CLS’s position was reinforced in Maggio v. Windward Capital Management
Co., 80 Cal. App. 4th 1210, 1213 (2000), which held that only AAA can administer the arbitration
when an agreement sets forth that the arbitration is governed “according to AAA rules.” Thus, by the
narrow interpretation of the Agreement that CLS has urged, the only service that may administer the
arbitration is AAA.

However, due to CLS’s recalcitrance, AAA will no longer administer any arbitrations to
which CLS is a party, going so far as to demand that CLS “remove the AAA name from its arbitration
clauses so that there is no confusion to the company’s employees regarding our decision.” (Perez
Decl., 1 19; Exhibit D.) This development renders a material condition of the Agreement
impracticable — if not impossible ~ to perform. The parties currently have no means to submit their
arbitral claims to the appropriate administrative body, since th(_e sole body authorized to do so, AAA,
now refuses to accept their submissions after it unequivocally rejected CLS as a customer. Because
the parties did not bargain for any other body to administer the arbitration, the Court may set aside the
Agreement under the general contract defense of impracticability or impossibility. Once the
Arbitration Agreement is set aside, the parties may again form a class for the purposes of proceeding
as a class action. |

2. The Arbitration Agreement Must Be Set Aside Due to Equitable Estoppel

Equitable estoppel precludes a party from asserting rights “he otherwise would have had
against another’” when his own conduct renders assertion of those rights contrary to equity. Metalclad
Corp. v. Ventana Environmental Organizational Partrership, 109 Cal. App. 4th 1705, 1713 (2003).
The elements of equitable estoppel are the following: (1) The party to be estopped must know the
facts; (2) he must intend that his conduct shall be acted upon, or must so act that the party asserting the
estoppel had the right to believe that it was so intended; (3) the party asserting the estoppel must be
ignorant of the true state of facts; and, (4) he must rely upon the conduct to his injury.” Nicolopulos v.

Super. Ct., 106 Cal. App. 4th 304, 311 (2003) (citation omitted).
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This doctrine is “based on the theory that a party who by his declarations or conduct
misleads another to his prejudice should be estopped from obtaining the benefits of his
misconduct.” Cotta v. City and County of San Francisco, 157 Cal. App. 4th 1550, 1567 (2007). In
the arbitration context, equitable estoppel has applied where “a party who has not signed a contract
containing an arbitration clause may nonetheless be compelled to arbitrate when he seeks enforcement
of other provisions of the same contract that benefit him.” Metalclad, 109 Cal. App. 4th at 1713. The
principles of equitable estoppel should work in the converse as well, to prevent enforcement of an
arbitration agreement by a party which has selectively sought to enforce its provisions. Three separate
reasons exist for invalidating the Agreement under this doctrine.
First, equitable estoppel is invoked where a party seeks to benefit by taking contradictory
positions in bad faith. This is especially poignant as CLS deprived Plaintiffs of their class claims by
arguing that the terms of the agreement must be strictly enforced, yet now seeks relief from strict
enforcement of contract on the rationale of judicial efficiency and costs-savings, which echo policy
arguments in support of class actions.
Under Code of Civil Procedure 382, when “the question is one of common or general interest,
of many persons, or when the parties are numerous, and it is impracticable to bring them all before the
court, one or more may sue or defend for the benefit of all.” One reason for judicial preference of
class treatment it to avoid the high costs and inefficiencies associated with a multiplicity of suits:
Absent class treatment, each individual plaintiff would present in
separate, duplicative proceedings the same or essentially the same
arguments and evidence, including expert testimony. The result would
be a multiplicity of trials conducted at enormous expense to both the
judicial system and the litigants.

Sav-On Drug Stores, Inc. v. Super. Ct., 34 Cal. 4th 319, 340 (2004).

Although CLS vigilantly attacked class treatment of Plaintiffs, it proffers exactly the same
rationale to support consolidation. CLS first argues that consolidation would “avoid repetitive,
separate arbitrations dealing with common issues of law and fact arising from the same set of facts.”
(Def.’s Mot. for Consolidation, at 9:7-9.) Then, CLS contends that consolidation would “avoid

unnecessary costs and delays” associated with individual arbitration. (/d. at 9:11-13.) Consolidation,

according to CLS, will also “avoid repetitive and overlapping discovery” that would result with
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individual arbitrations. (Id. at 9:25-26.) By extolling the virtues of class treatment when convenient,
CLS inadvertently concedes that allowing the claims to proceed as class action is an appropriate and
fair remedy in light of CLS’s continuing gamesmanship. Indeed, if CLS is willing to engage in bad
faith conduct to further the interests of efficiency and cost-effectiveness, it should not complain if the
Court invalidates the arbitration agreement so that Plaintiffs’ claims are resolved more efficiently and
less expensively — as a class action.

Furthermore, when CLS moved to compel individual arbitration in Iskanian, it had no
intention of actually arbitrating the class’s employmént claims individually, as its subsequent conduct
confirmed. Instead, CLS planned to default on the arbitrator’s fees in order to deprive Plaintiffs of the
arbitral forum it demanded (and which was contractuall).' provided). By contrast, Plaintiffs simply
took CLS at its word and proceeded to individual arbitration when CLS insisted that the Agreement
provides for only this method to resolve their dispute. CLS clearly misrepresented its intentions, and
by doing so, prevented Plaintiffs from asserting their rights. Equitable estoppel should therefore apply
to prevent CLS from unjustly reaping benefits from its misconduct.

Separately, CLS’s subsequent conduct confirms that the fees provision, as stated in the
Agreement, is a sham designed solely to prevent the Agreement from being invalidated on grounds of
unconscionability. In California, an employee who signs an arbitration agreement as a condition of
employment cannot be asked to “bear any type of expense that the employee would not be required to
bear if he or she were free to bring the action in court.” Armendariz v. Foundation Health Psychcare
Serv., Inc., 24 Cal. 4th 83, 110-111 (2000); see also Gutierrez v. Autowest, Inc., 114 Cal. App. 4th 77,
90 (2003) (invalidating an agreement as unconscionable when a provision required a consumer to pay
the AAA initiation fee to arbitrate in an adhesion contract drafted by defendant). CLS’s inclusion of
such a term is an attempt to circumvent judicial scrutiny of its unconscionable arbitration system. CLS
presents its Agreement as obligating it, the employer, to pay the arbitrator’s fee — thus ensuring that the
Agreement wil} not be held unconscionable on that basis. Yet when the arbitrator’s fee actuaily comes
due, CLS refuses to pay it. Therefore, in practice, the fee provision is ineffective since CLS will not
comply with its terms. Instead, CLS chooses to pass the costs of arbitration to its employees, who are

forced by CLS’s breach into the expensive proposition of filing an action, and then a motion, in order
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to enforce the fee terms.

The issue now before the Court is simply what to do with a party that now refuses to
participate in the individual arbitrations that it itself compelled. Because it is hard to imagine a more
clear-cut case of bad faith conduct than CLS’s here, the Court should order an equitable remedy ~
either to compel CLS to pay arbitration fees and participate in individual arbitration with each
individual Plaintiff, or to set aside the Agreement under equitable estoppel or the impossibility or
impracticability defense so that Plaintiffs may proceed to litigate their class claims in Court.

3. Rescission Is An Appropriate Remedy Under the Instant Facts

The court may order rescission as a provisional remedy when legal remedies would not

provide appropriate relief. Lenard v. Edmonds, 151 Cal. App. 2d 764, 769 (1957) (affirming that
rescission may issue as a provisional remedy on a breach of contract). As established above, the
traditional factors for injunctive relief are satisfied, and CLS has clearly breached the Agreement by
failing to tender fees for individual arbitration as required. Therefore, the Court may rescind the
Agreement so that the Parties may litigate their claims in court.

V. CONCLUSION

Based on the foregoing, the Court should order CLS to pay the arbitration fees and take all

necessary action to effectuate individual arbitrations with Plaintiffs. In the alternative, the Court
should set aside the Agreement because CLS is equitably estopped from enforcing the agreement, or
because the terms of the Agreement cannot be performed.

Dated: November 18,2011 Respectfully submitted,

Initiative Legal Group APC

By: g’/v/ ; ey

Raul Perez >
Melissa Grant
Suzy E. Lee

Attorneys for Plaintiffs
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Raul Perez (SBN 174687)
RPerez@InitiativeLegal.com
Melissa Grant (SBN 205633)
MGrant@InitiativeLegal .com
Suzy E. Lee (SBN 271120)
SuzyLee@InitiativeLegal.com
Initiative Legal Group APC
1800 Century Park East, 2nd Floor
Los Angeles, California 90067
Telephone:  (310) 556-5637
Facsimile:  (310) 861-9051

Attomeys for Plaintiffs
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STELLMAN, THOMAS MARTIN, WAYNE
IKNER, WILLIAM BANKER, AND
WILLIAM PINKERTON,

Plaintiffs,
Vs.
CLS TRANSPORTATION LOS ANGELES
LLC, a Delaware corporation; and DOES 1

through 10, inclusive,

Defendants.
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DECLARATION OF RAUL PEREZ

I, Raul Perez, declare:

I I'am an attorney admitted to the Bar of the State of California. I am an attorney at
Initiative Legal Group APC (ILG), counsel of record for the above named Plaintiffs (“Plaintiffs™)
in this action. [ make this declaration in support of Plaintiffs’ Motion for Order Compelling
Specific Performance of Individual Arbitration; or, in the Alternative, Setting Aside the
Arbitration Agreement. Unless the context indicates otherwise, 1 have personal knowledge of the
following facts, and if called as a witness, I could and would testify competently to them.

2. On August 4, 2006, Plaintiff Arshavir Iskanian (“Iskanian”) brought wage and hour
claims against CLS Transportation (“CLS"), on behalf of himself and a class of currently and
formerly employed CLS limousine drivers. On information and belief, CLS is the largest provider
of chauffeured limousine services in California.

3. On or about February 9, 2007, Defendants moved for an order compelling
individual arbitration based on the form Proprietary Information and Arbitration
Policy/Agreement (“Agreement”) signed by Iskanian and putative class members as a condition of
their employment A true and correct .copy of the Agreement is attached hereto as Exhibit A. On
information and belief, not all Plaintiffs signed the Agreement, but paragraph 17 of the Agreement
states that the terms of the Agreement are binding on all employees irrespective of signing.

4, On or about March 13, 2007, the Iskanian Court granted Defendant’s motion for an
order compelling individual arbitration.

5. On or about May 11, 2007, Plaintiff immediately appealed the Iskanian Court’s
decision in the California Court of Appeals, Second Appellate District, Case No. B1938999.

6. While the appeal was pending, the California Supreme Court issued Gentry v.
Superior Court, 42 Cal. 4th 443 (2007), which promulgated a fact-intensive test to determine
whether a class action waiver is enforceable.

7. On or about May 27, 2008, the Court of Appeals reversed and remanded the order
compelling arbitration with specific instructions for the trial court to apply the new Gentry test to
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the record. (A true and correct copy of the Slip Opinion is attached to the concurrently filed
Request for Judicial Notice (“RJN”) as Exhibit 1.)

8. On remand, CLS, apparently conceding that the Gentry factors would be satisfied,
decided to proceed to litigate the matter in state court.

9. On or about August 24, 2009, the Iskanian trial court granted Plaintiff’s contested
class action motion, certifying five subclasses with Iskanian appointed as class representative for
each subclass.

10.  The parties continued to litigate on a classwide basis, with a trial date set for
August 6, 2011.

11. On May 16, 2011, less than sixty days before trial, CLS filed a Motion for Renewal
of Its Prior Motion for Order Compelling Arbitration. (A true and correct copy of this Motion is
attached to the RJN as Exhibit 2.) In the Motion for Renewal, CLS invoked the U.S. Supreme
Court’s then-issued AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740 (2011) to argue that
Gentry has been preempted. CLS also insisted in this motion that agreements “must be enforced
according to their terms” under the Federal Arbitration Act.

12. On or about June 14, 2011, the Court grante;d Defendant’s motion and issued an
order dismissing class claims and compelling Iskanian to individual arbitration.

13.  On or about August 11, 2011, Iskanian filed a notice of appeal based on the trial
court’s order compelling individual arbitration.

14, Beginning August 2011, former Iskanian class members Greg Kempler, Adrien
Warren, Anantray Sanathara, Angelo Garcia, Arthur Post, Avaavau Toailoa, Belinda Washington,
Bennett Sloan, Bruce Gold, Carl Mueller, Carl Swartz, Cassandra Lindsey, Cleophus Collins,
Daniel Araya, Daniel Rogers Millington, Jr., Darold Caldwell, David Baranco, David Montoya,
Dawn Bingham, Edward Smith, Edwin Garcia, Elijha Norton, Flavio Silva, Frank G. Dubuy,
Gerald Griffin, Glen Alston, Igor Kroo, James C. Denison, James Richmond, James Sterling, Jerry
Boyd, Jiro Fumoto, Johnnie Evans, Jonathon Scott, Julius Funes, Karen Bailey, Karim Sharif,
Kenny Cheng, Kung Ming Chang, Lamont Crawford, Leroy Clark, Luis Earnshaw, Marcial Sazo,
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Marquel Rose, Masood Shafii, Matthew Loatman, Miguel De La Mora, Myron Rogan, Neil Ben
Yair, Pater Paull, Patrick Cooley, Rafael Candelaria, Raul Fuentes, Reginald Colwell, Robert
Olmedo, Roger Perry, Scott Sullivan, Steve Maynard, Susan Stellman, Thomas Martin, Wayne
Ikner, William Banker, and William Pinkerton retained ILG to represent them in their efforts.
Retainer agreements were signed beginning in July 2011 to early September 2011. Each Plaintiff
sought to resolve his or her dispute through individual arbitration with CLS.

15.  Beginning in August, 2011, each Plaintiff filed a demand for arbitration with ADR
Services, Inc., which was named in the Agreement as a mutually accepted provider.

16. In a letter to ADR Services, Inc. dated September 19, 2011, CLS’s counsel
Yessenia Gallegos rejected the validity of Plaintiffs’ arbitration demands, maintaining that the
American Arbitration Association (“AAA”™) was the sole arbitrator under the Agreement. A true
and correct of the September 19, 2011 Letter from Gallegos to Terry Shea, Arbitration
Coordinator for ADR Services, Inc. is attached hereto as Exhibit B.

17.  Beginning in September, 2011, and to avoid further delay and expense, each
Plaintiff tendered a $175.00 filing fee and demanded separate arbitration proceedings with AAA.

18. In a letter to AAA dated October 10,2011, CLS’s counsel confirmed that CLS will
not pay the nonrefundable fee of $52,275 to AAA that it was obligated to pay under both its own
Agreement and the AAA rules,’ which call for the employer to pay a $925 refundable fee per
arbitration. A true and correct copy of this letter from Gallegos to Adam Shoneck, Intake
Specialist for AAA is attached as Exhibit C. Instead, in this letter, CLS offered numerous reasons
for its refusal to pay, inc.luding “claimants are part of a class action that is currently on appeal” and
“we have not received anything authoritative confirming that claimants have opted out of the
class.” CLS then argued that the arbitrations should be consolidated.

19. On October 20, 2011, AAA sent a letter to Plaintiffs’ counsel and CLS counsel
stating unequivocally that, because CLS “has not complied with [AAA’s] request to pay the

requisite administrative fees in accordance with the employer-promulgated plan fee schedule, we

" A true and correct copy of the current AAA rules is attached to the Request for Judicial Notice as Exhibit 5.
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must decline to administer any other employment disputes involving this company.” AAA further
added that CLS “remove the AAA name from its arbitration clauses so that there is no confusion
to the company’s employees regarding our decision.” A true and correct copy of the October 20,
2011 letter from Adam Shoneck, Intake Specialist for AAA, to Raul Perez and CLS’s counsel
David Faustman is attached hereto as Exhibit D.

20.  Although CLS alleged that the action is stayed in the trial court pending the appeal,
Defendant filed a motion for consolidation of arbitrations on October 27, 2011. In this motion,
CLS argues that individual arbitrations are too expensive and inefficient and consolidation is
needed to avoid the possibility of inconsistent judgments. (This motion is attached to the RIN as
Exhibit 4.)

21. Plaintiffs are left without a forum to individually resolve their claims, which
necessitate court intervention.

I declare under penalty of perjury under the laws of the State of California and the United

States of America that the foregoing is true and correct. Executed this 18" day of November,

-
~7

2011, at Los Angeles, California.

Raul Perez
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PROPRIETARY INFORMATION AND ARBITRATION POLICY/AGREEMENT

This Proprietary Information and Arbitration Policy/Agreement (““Policy/Agreement”) is
entered into by and between ARSHAVIR [SKANIAN (hereinafter referred to as
“EMPLOYEE"), on the one hand, and CLS WORLDWIDE SERVICES, LLC (hereinafter,
together with parent, subsidiary and affiliated corporations and entities, and their successors and
assigns, referred to as “"COMPANY™), on the other hand. In consideration of the mutual
representations, warranties, covenants and agreements set forth below, and for other good and
valuable consideration, including EMPLOYEE'S employment and/or continued employment and
for other consideration, the receipt and sufficiency of which is hereby acknowledged,

EMPLOYEE and COMPANY agree as follows:

1. PROPRIETARY INFORMATON.

- a EMPLOYEE understands that, by virtue of EMPLOYEE'S employment
with COMPANY, EMPLOYEE will acquire and be exposed to Proprietary Information of
COMPANY. “Proprietary Information™ includes al} ideas, information and materials, tangible or
iptangible, not generally known to the public, relating in any manner to the business of
COMPANY, its products and services (including all trade sectets), its personnel (including its
officers, directors, employees, and contractors), its clients, vendors and suppliers and all others
with whom it does business that EMPLOYEE leams or acquires during EMPLOYEE’S
employment with COMPANY. Proprietary Information includes, but is not limited to, manuals,
documents, computer programs and software used by COMPANY, users manuals, compilations
of technical, financial, legal or other data, salary information, client or prospective client lists,
names of suppliers or vendors, client, supplier or vendor contact information, customer contact
information, business referral sources, specifications, designs, devices, inventions, processes,
business or marketing plans or strategies, pricing information, information regarding the identity
of COMPANY'S designs, mock-ups, prototypes, and works in progress, all other research and
development information, forecasts, financial information, and all other technical or business
information. Proprietary Infonmation does not include basic information that is generally known

and used within the imousine industry.

b. EMPLOYEE agrees to hold in trust and confidence all Proprietary
Jnformation during and afier the period of EMPLOYEE'S employment with COMPANY.

EMPLOYEE shall not disclose any Proprietary Information to anyone outsidle COMPANY
without the written approval of an authorized officer of COMPANY or use any Propretary

Information for any purpose other than for the benefit of COMPANY as required by
EMPLOYEE'S authorized duties for COMPANY. At all times during EMPLOYEE'S
employment with COMPANY, EMPLOYEE shall comply with all of COMPANY'S policies.
procedures, regulations or directives relating to the protection and confidentiality of Proprietary
Information.  Upon termination of EMPLOYEE’S employment with COMPANY, (a)
EMPLOYEE shall not use Proprietary Information, or disclose Propnetary Information 1o
anyone, for any purpose, unless expressly requested to do so in writing by an authorized officer
of COMPANY, (b) EMPLOYEE shall not retain or take with EMPLOYEE any Proprietarv
Information in a Tangible Form (defined below), and (¢) EMPLOYEE shall immediately deliver
to COMPANY any Proprietary Informnation in a Tangible Form that EMPLOYEE may then or
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thereafter hold or control, as well as all other property, equipment, documents or things that
EMPLOYEE was issued or otherwise received or obtained during EMPLOYEE’S employment
with COMPANY. ‘“Tangible Form” includes ideas, information or materials in written or
graphic form, on a2 computer disc or other medium, or otherwise stored in or available through

electronic, magnetic, videotape or other form.

2, NON-SOLICITATION OF CUSTOMERS/CLIENTS. EMPLOYEE
acknowledges that, because of the natwre of EMPLOYEE'S work for COMPANY,
EMPLOYEE'S solicitation or serving of certain customers or clients would necessarily involve
the unauthorized use or disclosure of Proprietary Information, and specifically trade secret
information, as well as the proprietary relationships and goedwill of COMPANY. Accordingly,
for one (1) year following the termination of EMPLOYEE’S employment with COMPANY for
any reason, EMPLOYEE shall not, directly or indirectly, solicit, induce, or attempt to solicit or
induce, any person or entity then known to be a customer or client of COMPANY (a “Restricted
Customer/Client”), to terminate his, her or its relationship with COMPANY for any purpose,
including the purpose of associating with or becoming a customer or client, whether or not
exclusive, of EMPLOYEE or any entity of which EMPLOYEE is or becomes an officer,
director, member, agent, employee or consultant, or otherwise solicit, induce, or attempt to .
solicit or induce, any Restricted Customer/Client to terminate his, her or its relationship with
COMPANY for any other purpose or no purpose; provided, however, this Section 2 seeks to
protect COMPANY'’S trade secrets and/or to prohibit EMPLOYEE from improperly disclosing
or using Proprietary Information. Accordingly, if, during EMPLOYEE’S employment,
EMPLOYEE never leamed nor was exposed to Proprietary Information regarding the
identification of such customers/clients or customer/client contact information, pricing
information, business development information, sales and marketing plan information, financial
inforiation or other Proprietary Information, EMPLOYEE shall not be restrained from such -
solicitation or attempted solicitation but EMPLOYEE shall not use any Proprietary Information
during or in connection with any such solicitation, nor shall EMPLOYEE interfere or attempt to
interfere with COMPANY'S contractual or prospective economic relationships with any
customer or client through unlawful or improper means.

3. NON-SOLICITATION OF PERSONNEL. Duning EMPLOYEE’S
employment with COMPANY and for one (1) year thereafter, EMPLOYEE shall not, directly or
indirectly, solicit, induce, or attempt to solicit or induce, any person known to EMPLOYEE to be
an employee of COMPANY (each such person, a “Company Person™), to terminate his or her
employment or other refationship with COMPANY for the purpose of associating with (a) any
entity of which EMPLOYEE is or becomes an officer, director, member, partner, principal,
agent, employee or consultant, or (b) any competitor of COMPANY, or otherwise encourage any
Company Person to terminate his or her employment or other relationship with COMPANY for

any other purpose or no purpose.

4. COMPETING _ACTIVITIES. To protect COMPANY'S Proprietary
Information, during EMPLOYEE’S employment with COMPANY, EMPLOYEE shall not
engage in any aclivity that is or may be competitive with COMPANY in the limousine industry
or otherwise in any state in the United States, where COMPANY engages in business, whether
or not for compensation including, but not limited to, providing services or selling products
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sirsilar to those provided or sold by COMPANY, offering, or soliciting or accepting an offer, to
provide such services or to sell such products, or taking any action to form, or become employed
by, a COMPANY or business to provide such services or to sell such products; provided,
however, nothing in this Policy/Agreement shail be construed as limiting EMPLOYEE'S ability

to engage in any lawful off-duty conduct.

5. RETURN OF DOCUMENTS AND MATERIALS. Immediately upon the
termination of EMPLOYEE’S employment or at any lime prior thereto if requested by
COMPANY, EMPLOY EE shall return all records, documents, equipment, proposals, notes, lists,
files, and any and all other materials, including but not limited to Proprietary Information in a
Tangible Form, that refers, relates or otherwise pertains to COMPANY and its business,
including its products and services, personnel, customers or clients (actual or potential), investors
{actual or potential), and/or vendors and suppliers (actual or potential), or any of them, and any
and all business dealings with said persons and entities (the "Returned Property and Equipment”)
to COMPANY at its offices in Los Angeles, California. EMPLOYEE is not authorized to retain
any copies or duplicates of the Returned Property and Equipment or any Propdetary Information
that EMPLOYEE obtained or received as a result of EMPLOYEE'S employment or other
relationships with COMPANY. '

6. PROPRIETARY INFORMATION OF OTHERS/COMPLIANCE WITH
LAWS. EMPLOYEE shall not breach any lawful, enforceable agreement to keep in confidence,
or to refrain from using, the nonpublic ideas, information or materials of a third party, including,
but not limited to, a former employer or present or former customer or client. EMPLOYEE shall
not bring any such ideas, information or materials to COMPANY, or use any such ideas,
information or materals in connection with EMPLOYEE’S employment by COMPANY.
EMPLOYEE shall comply with all national, state, local and other laws, regulations and

ordinances.

7. RIGHTS AND REMEDRIES UPON BREACH. If EMPLOYEE breaches, or
threatens to commit a breach of, any of the provisions of this Policy/Agreement, EMPLOYEE
agrees that, in aid of arbitration and as a provisional remedy (or permanent remedy ordered by an
arbitrator), COMPANY shall have the right and remedy to have each and every one of the
covenants in this Policy/Agreement specifically enforced and the right and remedy to obtain
temporary and permanent injunctive relief, it being acknowledged and agreed by EMPLOYEE
that any breach or threatened breach of any of the covenants and agreements contained herein
would cause irreparable injury to COMPANY and that money damages would not provide an
adequate remedy at law to COMPANY. Moreover, if EMPLOYEE breaches or threatens to
commit a breach of this Policy/Agreement dunng EMPLOYEE’S employment with
COMPANY, EMPLOYEE may be subject to the immediate termination of EMPLOYEE'S
employment. In any proceeding seeking to enforce Sections 1 through 6 of this
Policy/Agreement, the prevailing Party shall be entitled 1o recover all reasonable attorneys” fees,
costs and expenses, including any expert fees, which were incurred by that Party in connection

with any such proceeding,

8. SEVERABILITY/BLUE-PENCIL. EMPLOYEE acknowledges and agrees thal
(a) the covenants and agreements contained herein are reasonable and valid in geographic,
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temporal and subject matter scope and in all other respects, and do not impose limitations greater
than are necessary to protect the goodwill, Proprietary Information, and other business interests
of COMPANY:; (b) if any arbitrator {or a court when COMPANY seeks a provisional remedy in
aid of arbitration) subsequently determines that any of such covenants or agreements, or any part
thereof, is invalid or unenforceable, the remainder of such covenants and agreements shall not
thereby be affected and shall be given full effect without regard to the invalid portions; and (c) if
any arbitrator (or a court when COMPANY seeks a provisional remedy in aid of arbitration)
determines that any of the covenants and agreements, or any part thereof, is invalid or
unenforceable because of the duration or scope of such provision, such arbitrator (or a court
when COMPANY seeks a provisional remedy in aid of arbitration) shall have the power to
reduce the duration or scope of such provision, as the case may be, and, in its reduced form, such
provision shall then be enforceable to the maximum extent permitted by applicable law.
EMPLOYEE intends to and hereby confers jurisdiction to enforce each and every one of the
covenants and agreements contained in Sections 1 through 7 of this Policy/Agreement upon the
arbitrators (or courts when COMPANY seeks a provisional remedy in aid of arbitration) of any
jurisdiction within the geographic scope of such covenants and agreements, and if the arbitrator
(or a court when COMPANY seeks a provisional remedy in aid of arbitration) in any one or
more of such jurisdictions hold any such covenant or agreement unenforceable by reason of the
breadth or scope or otherwise, it is the intention of EMPLOYEE that such determination shall
not bar or in any way affect COMPANY'S right to the relief provided above in any other
jurisdiction within the geographic scope of such covenants and agreements, as to breaches of
such covenants and agreements in such other respective jurisdictions, such covenants and
agreements as they relate to each jurisdiction being, for this purposes, severable into diverse and

independent covenants and agreements.

9. CONFIRMATION OF AT-WILL EMPLOYMENT. Unless EMPLOYEE and
COMPANY have otherwise entered into an express, written employment contract or agreement
for a specified term, EMPLOYEE and COMPANY acknowledge and agree that: (a)
EMPLOYEE'S employment with COMPANY is and shall be at all times on an at-will basis, and
COMPANY or EMPLOYEE may terminate EMPLOYEE’S employment at any time, for any
reason, with or without cause or advance notice; (b) nothing in this Policy/Agreement or in
COMPANY'S EMPLOYEE manuals, handbooks or other written materials, and no oral
statements or representations of any COMPANY officer, director, agent or employee, create or
are intended to create an express or implied contract for employment or continuing employment;
(c) nothing in the Policy’/Agreement obligates COMPANY to hire, retain or promote
EMPLOYEE; (d) all definitions, terms and conditions of this Policy/Agreement apply for
purposes of this Policy/Agreement, and for no other purpose, and do not alter or otherwise effect
the at-will status of EMPLOYEE’S employment with COMPANY; and (€) no representative of
COMPANY has any authority to enter into any express or implied, oral or written agreements
that are contrary to the terms and conditions of this Policy/Agreement or to enter into any
express or implied contracls for employment (other than for at-will employment) except for the
President, Chief Executive Officer or Chief Operaling Officer of COMPANY, and any
agreement between EMPLOYEE and the President, Chief Executive Officer or Chief Operating
Officer must be in writing and signed by EMPLOYEE and the President, Chief Executive

Officer or Chief Operating Officer.
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10. INFORMATION ON COMPANY PREMISES. EMPLOYEE acknowledges
that, by virtue of EMPLOYEE’S employment with COMPANY, EMPLOYEE will have use of
the premises and equipment of COMPANY including the electronic mail systems, the computer
system, internet access, and the voicemail system (collectively, the “COMPANY Information
Systems"). EMPLOYEE acknowledges and agrees that (a) COMPANY Information Systems
shall be used solely for COMPANY business and shall not be used for personal business, (b)
EMPLOYEE has no right to privacy in any matter, file or information that is stored or
transmitted on COMPANY Information Systems, and (¢} COMPANY reserves the right to
monilor or inspect any matter or file EMPLOYEE sends, stores, receives, or creates on
COMPANY Information Systems, even if they contain EMPLOYEE’S personal information or
materials. In addition, EMPLOYEE acknowledges and agrees that (a) EMPLOYEE has no right
to privacy in any items, property, documnents, materials, or other information that is contained,
stored or transported in COMPANY’S vehicles, and (b)) COMPANY reserves the right to
monitor or inspect apy items, property, documents, materials, or other information that is
contained, stored or transported in COMPANY'S vehicles, even if they contain EMPLOYEE'S
personal property, information or materials.

1.  GOVERNING LAW. This Policy/Agreement shall be construed, interpreted,
and govemned in accordance with either (a) the laws of the State of California, regardless of
applicable conflicts of law principles, or (b) in the event of a breach of any of the covenants
contained in Sections | through 6, the law of the State where such breach actually occurs,
depending on whichever choice of law shall ensure to the maximum extent that the covenants
shall be enforced in accordance with the intent of the Parties as reflected in this
Policy/Agreement.

13. ENTIRE _AGREEMENT/MODIFICATION/NO  WAIVER. This
Policy/Agreement (a) represent the entire agreement of the Parties with respect to the subject
matter hereof, (b) shall supersede any and all previous contracts, arrangements or understandings
between the Parties hereto with respect to the subject matter hereof, and (c) may not be modified
or amended except by an instrument in writing signed by each of the Parties hereto.

14. PARTIES IN INTEREST/ASSIGNMENT/SURVIVAL. Neither this
Policy/Agreement nor any of the rights, interests or obligations under this Policy/Agreement
shall be assigned, in whole or in part, by operation of law or otherwise, by EMPLOYEE.
COMPANY may sell, assign, and transfer all of its right, title and interests in this
Policy/Agreement without the prior consent of EMPLOYEE, whether by operation of law or
otherwise, in which case this Policy/Agreement shall remain in full force after such sale,
assignmenl or other transfer and may be enforced by (a) any successor, assignee or transferee of
all or any part of COMPANY'S business as fully and completely as it could be enforced by
COMPANY if no such sale, assignment or transfer had occurred, and (b) COMPANY in the case
of any sale, assignment or other transfer of a part, but not all, of the business. The benefits under
this Policy/Agreement shall inure to and may be enforced by COMPANY, and its parent,
subsidiary and affiliated corporations and entities, and their successors, transferees and assigns.
EMPLOYEE’S duties and obligalions under this Policy/Agreement shall survive the termination
of EMPLOYEE'’S employment with COMPANY.
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15. NOTIFICATION TO NEW EMPLOYER. EMPLOYEE understands that the
various terms. and conditions of this Policy/Agreement shall survive and continue afier
EMPLOYEE’S employment with COMPANY terminates. Accordingly, EMPLOYEE hereby
expressly agrees that COMPANY may inform EMPLOYEE'S new employer regarding
EMPLOYEE'S duties and obligations under this Policy/Agreement.

16. ARBITRATION.

a. EMPLOYEE and COMPANY agree that any and all disputes that may
arise in connection with, arise out of or relate to this Policy/Agreement, or any dispute that
relates in any way, in whole or in part, to EMPLOYEE'S hiring by, employment with or
separation from COMPANY, or any other dispute by and between EMPLOYEE, on the one
hand, and COMPANY, its parent, subsidiary and affiliated corporations and entities, and each of
their respective officers, directors, agents and employees (the “Company Parties”), on the other
hand, shall be submitted to binding arbitration before a neutral arbitrator (who shall be a retired
judge) pursuant to the then-current dispute resolution rules and procedures of the American
Arbitration Association (*AAA”™), or such other rules and procedures to which the Parties may
otherwise agree. This arbitration obligation extends to any and all claims that may arise by and
between the Parties and, except as expressly required by applicable law, extends to, without
limitation, claims or causes of action for wrongful termination, impairment of ability to compete
in the open labor market, breach of express or implied contract, breach of the covenant of good

_faith and fair dealing, breach of fiduciary duty, breach of duty of loyalty, fraud,
* misrepresentation, defamation, slander, infliction of emotional distress, discrimination,
harassment, disability, loss of future eamings, and claims under any applicable state
Constitution, the United States Constitution, and applicable state and federal fair employment
laws, federal equal employment opportunity laws, and federal and state labor statutes and
regulations, including, but not limited to, the Civil Rights Act of 1964, as arnended, the Fair
Labor Standards Act, as amended, the Worker Retraining and Notification Act of 1988, as
amended, the Americans With Disabilities Act of 1990, as amended, the Rehabilitation Act of
1973, as amended, the Family Medical Leave Act, as amended, the Employee Retirement
Income Security Act of 1974, as amended, the Age Discrimination in Employment Act, as
amended, the California Fair Employment and Housing Act, as amended, the California Family
Rights Act, as amended, the California Labor Code, as amended, the Califomia. Business and
Professions Code, as amended, and all other applicable state or federal law. COMPANY and
EMPLOYEE understand and agree that arbitration of the disputes and claims covered by this
Policy/Agreement shall be the sole and exclusive method of resolving any and all existing and
future disputes or claims arising by and between the Parties; provided, however, nothing in this
Policy/Agreement should be interpreted as restricting or prohibiting EMPLOYEE from filing a
charge or complaint with a federal, state, or local administrative agency charged with
investigating and/or prosecuting complaints under any applicable federal, state or municipal law
or regulation, but any dispute or claim that is not resolved through the federal, state, or local
agency must be submitted to arbitration in accordance with this Policy/Agreement.

b. COMPANY and EMPLOYEE further understand and agree that claims

for workers’ compensation benefits, unemployment insurance, or state or federal disabitity
insurance are not covered by this Policy/Agreement and shall therefore be resolved in any
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appropriate forum, including the Workers' Compensation Appeals Board, as required by the laws
then in effect. Furthermore, except as otherwise required under applicable law, (1) EMPLOYEE
and COMPANY expressly intend and agree that class action and representative action
procedures shall not be asserted, nor will they apply, in any arbitration pursuant to this
Policy/Agreement; (2) EMPLOYEE and COMPANY agree that each will not assert class action
or representative action claims against the other in arbitration or otherwise; and (3) each of
EMPLOYEE and COMPANY shall only submit their own, individual claims in arbitration and
will not seek to represent the wnterests of any other person.

c. Any demand for arbitration by either EMPLOYEE or COMPANY shall be
served or filed within the statute of limitations that is applicable to the claim(s) upon which
arbitration is sought or required. Any failure to demand arbitration within this time frame and
according to these rules shall constitute a waiver of all rights to raise any claims in any forum
arising out of any dispute that was subject to arbitration to the same extent such claims would be
barred if the matter proceeded in court (along with the same defenses to such claims).

d The Parties shall select a mutually agreeable arbitrator (who shall be a
retired judge) from a list of arbitrators provided by ADR Services, ARC, Judicate West, or
JAMS/Endispute. [f, however, the Parties are unable to reach an agreement regarding the
selection of an arbitrator, without incorporating the California Arbitration Act into this
Policy/Agreement, the Parties nevertheless agree that a neutral arbitrator (who shall be a retired
judge) shall be selected or appointed in the manner provided under the then-effective provisions
of the California Arbitration Act, California Code of Civil Procedure section 1282 et seq.

e. The arbitration shall take place in Los Angeles, California, or, at
EMPLOYEE'S option, the state and county where EMPLOYEE works or last worked for

COMPANY.

f. This arbitration agreement shall be governed by and construed and
enforced pursuant to the Federal Asbitration Act, 9 US.C. § 1 et seq,, and not individual state
laws regarding enforcement of arbitration agreements or otherwise. The Arbitrator shall allow
reasonable discovery to prepare for arbitration of any claims. At a minimum, without adopting
or incorporating ‘the California Arbitration Act into this Policy/Agreement, the Arbitrator shall -
allow at least that discovery that is authorized or permitted by Califonia Code of Civil
Procedure section 1283.05 and any other discovery required by law in arbitration proceedings.
Nothing in this Policy/Agreement relieves either Party from any obligation they may have to
exhaust certain administrative remedies before arbitrating any claims or disputes under this

Policy/Agreement.

g In any arbitration proceeding under this Policy/Agreement, the Arbitrator
shall issue a written award that sets forth the essential findings and conclusions on which the
award is based. The Arbitrator shall have the authority to award any relief authorized by lawin
connection with the asserted claims or disputes. The Arbitrator’s award shall be subject to
correction, confirmation, or vacation, as provided by any applicable governing judicial review of
arbitration awards.
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h. Unless otherwise provided or permitted under applicable law, COMPANY

shall pay the arbitrator’s fee and any other type of expense oF cost that EMPLOYEE would not
be required to bear if he or she were free to bring the dispute or claim in court as well as any
other expense or cost that is unique to arbitration. Except as otherwise required under applicable
Jaw (or the Parties’ agreement), COMPANY and EMPLOYEE shall each pay their own

attorneys’ fees and costs incurred in connection with the arbitration, and the arbitrator will not

have authority to award attorneys’ fees and costs unless a statute or contract at issue in the

dispute authorizes the award of attomeys’ fees and costs to the prevailing Party, in which case
the arbitrator shall have the authority to make an award of attomeys’ fees and costs to the same
extent available under applicable Jaw. If there is a dispute as to whether COMPANY or
EMPLOYEE is the prevailing party in the arbitration, the Arbitrator will decide this issue.

The arbitration of disputes and claims under this Policy/Agreement shall

.
ourt or jury and COMPANY and EMPLOYEE understand that they

be instead of a trial before a ¢
are expressly waiving any and all rights to a trial before a court and/or jury regarding any

disputes and claims which they now have ot which they may in the future have that are subject to
arbitration under this Policy/Agreement, provided, however, nothing in this Policy/Agreement
prohibits either Party from seeking provisional remedies in court in aid of arbitration including
temporary restraining orders, preliminary injunctions and other provisional remedies.

17. COMPANY POLICY. The foregoing provisions of this Policy/ Agreement are
binding upon EMPLOYEE and COMPANY irrespective of whether EMPLOYEE and/or
COMPANY signs this Policy/Agreement. The terms and conditions of this Policy/Agreement
describe some of COMPANY ’S policies and procedures and supplement such policies and
procedures sct forth in COMPANY'S EMPLOYEE handbook and other policy and procedure
statements or communications of COMPANY. EMPLOYEE'S and COMPANY'S signatures on
this Policy/Agreement confirms EMPLOYEE’S and COMPANY’S knowledge of such policies
and procedures and EMPLOYEE’S and COMPANY'S agreement to comply with such policies,
procedires, and terms and conditions of employment and/or conlinuing employment.
EMPLOYEE affimatively represents that EMPLOYEE has other comparable employment
opportunities available to EMPLOYEE (other than employment with COMPANY) and
EMPLOYEE freely and voluntarily enters into this Policy/Agreement and agrees to be bound by
the foregoing without any duress or undue pressure whatsoever and without relying on any
promises, representations or warranties regarding the subject matter of this Policy/Agreement

except for the express terms of this Policy/Agreement.
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To acknowledge EMPLOYEE'S receipt of this Policy/Agreement, EMPLOYEE has
signed this acknowledgement on the day and year written below; but, EMPLOYEE and
COMPANY are bound by the Arbitration Policy/Agreement with or without signing this

Policy/Agreement.

EMPLOYEE

Name:  ARSHAVIA L. S Al A -
Address TpsC MELifA A A KoL cAL- 6CS
Date: _7/7,;7 =2/ , 2004

CLS WORLDWIDE SERVICES, %
- .

By: / ~ _ &
Tts: pASLIENT &+ cdo
Date: /77— 2 [— 7 , 2004

Los‘Angt.Ies:JSZSO 1.2 820000.163¢
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Fox Rothschild we

ATTORNEYS AT LAW

1800 Century Park East, Suite 300
Los Angeles, CA 90067-1506

Te? 310.598.4150 Fax 310.556.9828
www.loxrothschild.com

DATE: SEPTEMBER 19, 2011

FACSIMILE TRANSMITTAL SHEET

TO: l COMPANY: FAX NUMBER: PHONE NUMBER:
Raul Perez, Esq. and Initiative Legal Group 310-861-9051 310-556-5637
FROM: . PHONE NUMBER: EMAIL:. BILLING NUMBER:
Yesenia Gallegos (310) 598-4159 ygallegos@foxrothschild.com

NUMBER OF PAGES: CHARGE FILE #: PRIORITY: LOG NUMBER:

3 - 15135-00005 REGULAR

IF YOU DO NOT RECEIVE ALL OF THE PAGES,
PLEASE CALL (310) 598-4150 AS SOON AS POSSIBLE.
ORIGINAL DOCUMENT WILL FOLLOW BY MAIL

Ourcent DOFor REVIEW [Ieikask COMMENT DI PLEASE REPLY M FOR YOUR INFORMATION

NOTES/COMMENTS:
Arshavir Iskanian v. CLS Transportation

Attached please find correspondence of today’s date.

IRS CIRCULAR 230 DISCLOSURE:

PURSUANT TO TREASURY REGULATIONS, ANY TAX ADVICE CONTAINED IN 111S COMMUNICATION (INCLUDING ANY
ATTACHMENTS) IS NOT INTENDED OR WRITTEN TO BE USED, AND CANNOT BE USED OR RELIED UPON BY YOU OR ANY
OTHER PERSON, FOR THE PURPOSE OF () AVOIDING PENALTIES UNDER THE INTERNAL REVENUE CODF, OR (i) PROMOTING,
MARKETING OR RECOMMENDING TO ANOTHER PARTY ANY TAX ADVICE ADDRESSED HEREIN.

THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE 1S PRIVILEGED AND CONFIDENTIAL INFORMATION INTENDED ONLY
FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. [F THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT,
YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION 1S STRICTLY
PROHIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLLEASE IMMEDIATELY NOTIFY US BY TELEPHONE AND
RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VJA THE U.S. POSTAL SERVICE. THANK YOU.

1.A1 87267v1 05/26/11




Fox Rothschild e

ATTORNEYS AY LAW

1800 Century Park East, Suite 300

Los Angeles, CA 90067-1506

Tel 310.598.4150 Fax 31(:556.9828
www foxrothschild.com -

. Yesenia Gallegos
Direct Dial: (310) 598-4159
Email Address: ygallegos@foxrothschild.com

September 19, 2011

VIA FACSIMILE AND FIRST CLASS MAIL

Terry Shea

Arbitration Coordipator

ADR Services, Inc.

915 Wilshire Blvd., Suite 1900
Los Angeles, CA 90017

Re: Alston, Glen-ADR Case No. 11-5401
Araya, Daniel-ADRS Case No. 11-5223
Bailey, Karen-ADR Case No. 11-5402
Baker, William-ADRS Case No. 11-5240
Baranco, David-ADRS Case No. 11-5197
Ben Yair, Neil-ADRS Case No. 11-5220
Boyd, Jerry-ADRS Case No. 11-5206
Caldwell, Darold-ADRS Case No. 11-5225
Candelaria, Rafacl-ADRS Case No. 11-5232
Chang, Kung Ming-ADRS Case No. 11-5212
Cheng, Kenny-ADRS Case No. 11-5202
Clark, LeRoy-ADRS Case No. 11-5213
Collins, Cleophus-ADRS Case No. 11-5291
Colwell, Reginald-ADRS Case No. 11-5233
Cooley, Patrick-ADRS Case No. 11-5231
De La Mora, Miguel-ADRS Case No. 11-5218
Denison, James-ADRS Case No. 11-5199
Dubuy, Frank G.-ADRS Case No. 11-5229
Earnshaw, Luis-ADRS Case No. 11-5201
Evans, Johnnie-ADRS Case No. 11-5208
Fuentes, Raul-ADRS Case No. 11-5404
Fumoto, Jiro-ADRS Case No. 11-5207
Funes, Julius-ADRS Case No. 11-5210
Garcia, Angelo-ADRS Case No. 11-5193
Garcia, Edwin-ADRS Case No. 11-5227
Griffin, Gerald-ADRS Case No. 11-5230

A Ferirsylvania Limien Liabikty Fannership

California Connechicui Detawaie Fleyida Nevada New Jersey New York

Pennsyivania



Mé. Shea
September 19, 2011
Page 2

Ikner, Wayne-ADRS Case No. 11-5239
Kempler, Greg-ADRS Case No. 11-5203
Kroo, Igor -ADRS Case No. 11-5204
Lindsey, Cassandra-ADRS Case No. 11-5222
Loatman, Matthew-ADRS Case No. 11-5217
Martin, Thomas-ADRS Case No. 11-5238
Maynard, Steve-ADRS Case No. 11-5236
Millington Jr, Daniel Rogers-ADRS Case No. 11-5224
Montoya, David-ADRS Case No. 11-5226
Mauetler, Carl-ADRS Case No. 11-5196
Norton, Elijha-ADRS Case No. 11-5228
Olmedo, Robert-ADRS Case No. 11-5406
Paull, Pater-ADRS Case No. 11-5221

Perry, Roger-ADRS Case No. 11-5234
Pinkerton, William-ADRS Case No. 11-5293
Post, Arthur E.-ADRS Case No. 11-5405
Richmond, James-ADRS Case No. 11-5200
Rogan, Myron-ADRS Case No. 11-5219
Rose, Marquel-ADRS Case No. 11-5215
Sazo, Marcial-ADRS Case No. 11-5214
Scott, Jonathan-ADRS Case No. 11-5209
Sharif, Karim-ADRS Case No. 11-5211
Shafii, Masood-ADRS Case No. 11-5216
Silva, Flavio-ADRS Case No. 11-5198
Sloan, Bennett-ADRS Case No. 11-5195
Smith, Edward-ADRS Case No. 11-5181
Stellman, Susan-ADRS Case No. 11-5237
Sterling, James-ADRS Case No. 11-5205
Sullivan, Scott-ADRS Case No. 11-5235
Swartz, Carl-ADRS Case No. 11-5292
Toailoa, Avaavau-ADRS Case No. 11-5194
Warren, Adrien-ADRS Case No. 11-5192
Washington, Belinda-ADRS Case No. 11-5403

Dear Ms. Shea:

This shall respond to your recent request that CLS Transportation of Los Angeles, LLC and other
named defendants select an arbitrator in the above-referenced matters. Please be advised that we
do not recognize the purported Plaintiffs’ demands for arbitration as valid submissions. Asa
preliminary matter, the procedure you have provided for choosing an arbitrator is inconsistent
with the requirement set forth in the arbitration agreement at issue, which requires that the parties
select a retired judge as the arbitrator. In any event, the arbitration agreement at issue invokes

LA1 101953v1 09/18/11



Ms. Shea
September 19, 2011
Page 3

the services of the American Arbitration Association (“AAA”), and requires that the parties
follow AAA’s rules. Moreover, Plaintiffs’ counsel has not presented anything to show that he is
authorized by the purported Plaintiffs to initiate arbitration.

If the purported Plaintiffs exist and seek to arbitrate, they will need to file with AAA and tender
the appropriate fees.

Should you have any questions, please feel free to call me.

Very truly yours,

Yesenia Ga!légos

cc: Raul Perez, Esq.
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ATTCRNEYS AT LAY

18G< Certury Park Zast, Suite 300

Los Angeles, CA 90067-1506 ces
Tel 310.598.2150 Fax 310.556.6828 100
wuwer foxrethisehild. Lo 43

org

Yesenia Gallegos
Direct Dial: (310) 598-4159

Email Address: ygallegos@foxrothschild.com

October 10, 2011

VIA FACSIMILE/FIRST CLASS MAIL

Adam Shoneck

Intake Specialist

American Arbitration Association

1101 Laurel Oak Road, Suite 100

Vorhees, NJ (8043 11,
Fax: 877-304-8457

is
Re:  Glen Alston, et al. v. CLS Transportation of Los Angeles LLC, et al.
Dear Mr. Shoneck: . ';
|
ne

We are in receipt of your letter of October 6, 2011, requesting that CLS Transportation of Los
Angeles, LL.C, CLS Worldwide Services, LLC, Empire International, Ltd., Empire/CLS
Worldwide Chauffeured Services, GTS Holdings, Inc., and David Seelinger tender a non-
refundable fee in the amount of $52,275.00 in the above referenced matter.

We do not at this time recognize the validity of the filings. All of the claimants are part of a
class action that is currently on appeal. We have not received anything authoritative confirming
that the claimants have opted out of the class, or that they even know that these demands to
arbitrate have been made on their behalf. If the demands are genuine, they are IDENTICAL and
the parties are IDENTICAL. The arbitrations, therefore, should be completely consolidated
before a single arbitrator with a substantially reduced fee for the employer.

Very truly yours,

Yesenia Gallegos

A Poresyiennm L
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CM-015

ATTORNEY OR PARTY WITHOUT ATTORNEY (Mame, State Bar number, and

Raul Perez (SBN 174687); Melissa Grant (SBN 205633)
— Initiative Legal Group APC, Suzy E. Lee (SBN 271120)
1800 Century Park East, Second Floor
Los Angeles, Califormia 90067
reernoneno:  (310) 556-5637

E-MAIL ADDRESS (Optional):
aTrorney For vamey: - Plaintiff Arshavir Iskanian, et al.

raxno. coiona: (310) 861-9051

SUPERIOR COURT OF CALIFORNIA, COUNTY OF Los Angeles
sreetanoress: 111 North Hill Street

FOR COURT USE OMLY

EILED

Sugcnor Count of California
ounty of Los Angeles

NOV 21201
Joln A, EXeCulive ¢
Buy in A Clutlju, ExXecutive Oficery Clerk]

mauwc aooress: 111 North Hill Street, California 90012 MOSES SOT0 » Deputy
envanozecone:  Los Angeles, 90012
srancriname: Stanley Mosk Courthouse - Central District
PLAINTIFFPETITIONER: Arshavir Iskanian, et al. GASE MUMBER:
BC 356521
DEFENDANT/RESPONDENT: CLS Transportation Los Angeles LLC JUDICIAL OFFICER:
Judge Robert L. Hess
OEPT.:
NOTICE OF RELATED CASE 24
BY FAX

Identify, in chronological order according to dale of filing, all cases related (o the case referenced above.

1. a. Titee GREG KEMPLER vs. CLS TRANSPORTATION LOS ANGELES

b. Case number: BC 473931
c. Court: same as above

] other state or federal court {name and address):
d. Depariment: 42 |

e. Casetype: [ limited civil { 7] unfimited civit [ probate [ familylaw [} other (specify):

f. Filingdate: 11/18/2011
g. Has this case been designated or determined as “complex?”
h. Relationship of this case to the case referenced above (check all that apply):

"] involves the same parties and is based on the same or similar claims.

] ves No

] arises from the same or substantially identical transactions, incidents, or events requiring the determination of

the same or substantially identical questions of law or fact.

[ involves claims against, title to, possession of, or damages to the same property.

is likety for other reasons to require substantial duplication of judicial resources if heard by different judges.

Additional explanation is attached in attachment 1h
i. Status of case:
pending
[T ] dismissed [ ] with [T ] without prejudice
[ disposed of by judgment

2. a. Tte:
b. Case number:

c. Courtt {_]| same as above

[C7] other state or federal court {(name and address):

i
asd

XVd A8

d. Department:
Page 1ol 3
U1 e ool Catom NOTICE OF RELATED CASE Cal. s of Cour. o3 00

33 CM-015 [Rev. July 1, 2007]
N
o
e



| PLANTIFFPETTIONER:  Arshavir Iskanian, et al. CASE NUMBER:
DEFENDANT/RESPONDENT:  CLS Transportation Los Angeles LLC

CM-015

BC 356521

2. (continued)
e. Casetype: (] limited civil [ unlimited civil [} probate [ ] familytaw [ other (specify):
f. Filing date:

g. Has this case been designated or determined as "complex?” [ ] Yes ] No
h. Relationship of this case to the case referenced above (check all that apply):
[ involves the same parties and is based on the same or similar claims.
] arises from the same or substantially identical transactions, incidents, or avents requiring the determination of
the same or substantially Identical questions of law or fact
] involves claims against, title to, possession of, or damages to the same property.
[[_] islikely for other reasons to require substantial duplication of judicial resources if heard by different judges.
(] Additional explanation is attached in attachment 2h
i. Status of case:
1 pending .
[ ] dismissed [_] with [_] without prejudice
[] disposed of by judgment
3. a. Title:

b. Case number:
c. Court: [__] same as above
1 other state or federal court {(name and address);

d. Department;
e. Casetype: [__] limitedcivit [_] unfimited civil [ probate [__] familylaw [ other (specify):
f. Filing date:
g. Has this case been designated or determined as "complex?* [ | Yes [_] No

Relationship of this case to the case referenced above (check all that apply):

] involves the same parties and is based on the same or similar claims.

[ ] arises fromthe same or substantially identical transactions, incidents, or events requiring the determination of
the same or substantially identical questions of law or fact.

[ involves claims a ainst, title to, possession of, or damages to the same property.
g
] islikely for other reasons to require substantial duplication of judicial resousces if heard by different judges.
[ Additional explanation is attached in attachment 3h

. Status of case:

[ pending
[ dismissed [_] with [_] without prejudice
1 disposed of by judgment

4. [_] Additional related cases are described in Attachment 4. Number of pages attached:

Date: November 21, 2010
Raul Perez » @/

»

pe (TYPE OR PRINT NAME OF PARTY OR ATTORNEY) {SIGNATURE OF PARTY OR ATTORNEY)
‘\

-
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| SHORT TITLE: CASE NMBER:
Arshavir Iskanian, et al. v. CLS Transportation Los Angeles LLC BC 356521

1 || Attachment 1h to Notice of Related Case:

2 | The Kempler v. CLS Transportation Los Angeles, LLC (BC 473931) case relates to the Iskanian

3 || v. CLS Transportation Los Angeles, LLC (BC 356521- consolidated w/BC381065) action in two ways:
4 || (1) The Kempler Plaintiffs are former class members previously certified in the Iskanian action.

5 || (2) Kempler Plaintiffs’ claims arise from CLS’s failure to comply with an order in the Iskanian matter
6 i dismissing the class claims and ordering individual arbitration. The causes of action relate to

7 | Defendant’s failure to conduct individual arbitration with Plaintiffs.

8 || However, it is important to note that the Iskanian action is stayed pending appeal, while the

9 il Kempler Plaintiffs have opted out and are pursuing individual arbitration.

10
"
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26l (Required for verified pleading) The items on this page stated on information and belief are (specily item numbers, not line

numbers):
9%’ This page may be used with any Judicial Council form or any other paper filed with the court. Page
.
o
B Fom Approved by the _ ADDITIONAL PAGE
o Judicial Councd of Calforria Attach to Judicial Council Form or Other Court Paper CRC 201, 501

"_‘; MC-020 [Now January 1, 1987)



| PLANTIFFPETITIONER:  Arshavir Iskanian, et al. CASE NUMBER:
DEFENDANT/RESPONDENT: CLS Transportation Los Angeles LLC BC 356521

CM-015

PROOF OF SERVICE BY FIRST-CLASS MAIL
NOTICE OF RELATED CASE

{NOTE: You cannot serve the Notice of Related Case if you are a party in the action. The person who served the notice must
complete this proof of service. The notice must be served on aill known parties in each related action or proceeding.)

1. 1am atteast 18 years old and not a party to this action. |am é resident of or employed in the county where the mailing took
placs, and my residence or business address is (specify):

Initiative Legal Group APC, 1800 Century Park East, Second Floor, Los Angeles, California 90067

I served a copy of the Notice of Related Case by enclosing it in a sealed envelope with first-class postage fully
prepaid and (check one):

a. deposited the sealed envelope with the United States Postal Service.

b. [:l placed the sealed envelope for collection and processing for matling, following this business's usual practices,
with which | am readily lamiliar. On the same day cofrespondence is placed for collection and mailing, itis
deposited in the ordinary course of business with the United States Postal Service.

3. The Notice of Related Case was mailed:
a. on(date): November 21, 2011
b. from (city and state): Los Angeles, California

4. The envelope was addressed and mailed as follows:

a. Name of person served: c. Name of person served:
David F. Faustman, FOX ROTHSCHILD
Street address: 1800 Century Park East, #300  Street address:

city: Los Angeles City:
Slate and zip code: California 90067 State and zip code:
b. Name of person served: d. Name of person served:
Street address: Street address:
City: City:
State and zip code: State and zip code:

El Names and addresses of additional persons served are attached. (You may use form POS-030(P).)

) declare under penalty of perjury under the laws of the State of Califomia that the foregoing is true and correct.

Date: November 21, 2011

Matthew Krout ) ) i 3 é&%ﬂ/ A f

7 L3 ké
(TYPE OR PRINT NAME OF DECLARANT) f (SIENATURE OF DECLARANT)

k
i
{4015 Rev. sy 1. 2000 NOTICE OF RELATED CASE Page 3 of3
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Raul Perez (SBN 174687)
RPerez@InitiativeLegal.com
Melissa Grant (SBN 205633)
MGrant@]InitiativeLegal.com

Suzy E. Lee (SBN 271120)
SuzyLee@InitiativeLegal.com
INITIATIVE LEGAL GROUP APC
1800 Century Park East, 2nd Floor
Los Angeles, Califomia 90067

Telephone:  (310) 556-5637
Facsimile: (310) 861-9051
Attorneys for Plaintiffs

CONF‘()RMF'} (‘

s e
pEC 2 0 2011

John A. Clarke, Executive Otficer/Clerk

BY_ QaX Wey—  Deputy
' Raul Sanchez

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

GREG KEMPLER, ADRIEN WARREN,
ANANTRAY SANATHARA, ANGELO
GARCIA, ARTHUR POST, AVAAVAU
TOAILOA, BELINDA WASHINGTON,
BENNETT SLOAN, BRUCE GOLD, CARL
MUELLER, CARL SWARTZ, CASSANDRA
LINDSEY, CLEOPHUS COLLINS, DANIEL
ARAYA, DANIEL ROGERS MILLINGTON,
JR., DAROLD CALDWELL, DAVID
BARANCO, DAVID MONTOYA, DAWN
BINGHAM, EDWARD SMITH, EDWIN
GARCIA, ELUHA NORTON, FLAVIO
SILVA, FRANK G. DUBUY, GERALD
GRIFFIN, GLEN ALSTON, IGOR KROO,
JAMES C. DENISON, JAMES RICHMOND,
JAMES STERLING, JERRY BOYD, JIRO
FUMOTO, JOHNNIE EVANS, JONATHON
SCOTT, JULIUS FUNES, KAREN BAILEY,
KARIM SHARIF, KENNY CHENG, KUNG
MING CHANG, LAMONT CRAWFORD,
LEROY CLARK, LUIS EARNSHAW,
MARCIAL SAZO, MARQUEL ROSE,

MASOOD SHAFII, MATTHEW LOATMAN,

MIGUEL DE LA MORA, MYRON ROGAN,
NEIL BEN YAIR, PATER PAULL,
PATRICK COOLEY, RAFAEL
CANDELARIA, RAUL FUENTES,
REGINALD COLWELL, ROBERT

Case No.: BC473931

[Assigned to Hon. Robert L. Hess; Ordered
Related to BC356521]

AMENDED NOTICE OF MOTION AND
MOTION FOR ORDER COMPELLING
SPECIFIC PERFORMANCE OF
INDIVIDUAL ARBITRATION; OR, IN
THE ALTERNATIVE, SETTING ASIDE
THE ARBITRATION AGREEMENT

Date: February 7, 2012
Time: 8:30 a.m.
Dept.: 24

Complaint Filed:  November 18, 2011

AMENDED NOTICE OF MOTION AND MOTION FOR ORDER COMPELLING SPECIFIC PERFORMANCE OF INDIVIDUAL
ARBITRATION; OR, IN THE ALTERNATIVE, SETTING ASIDE THE ARBITRATION AGREEMENT
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OLMEDO, ROGER PERRY, SCOTT
SULLIVAN, STEVE MAYNARD, SUSAN
STELLMAN, THOMAS MARTIN, WAYNE
IKNER, WILLIAM BANKER, AND
WILLIAM PINKERTON,

Plaintiffs,
vs.
CLS TRANSPORTATION LOS ANGELES
LLC, a Delaware corporation; and DOES 1

through 10, inclusive,

Defendants.

AMENDED NOTICE OF MOTION AND MOTION FOR ORDER COMPELLING SPECIFIC PERFORMANCE OF INDIVIDUAL
ARBITRATION; OR, IN THE ALTERNATIVE, SETTING ASIDE THE ARBITRATION AGREEMENT
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TO DEFENDANT CLS TRANSPORTATION LOS ANGELES LLC AND ITS ATTORNEY
OF RECORD:

PLEASE TAKE NOTICE THAT on February 7, 2012 at 8:30 a.m. in Department 24 in
the above-captioned court, located at 111 North Hill Street, Los Angeles, California, 90012, the
Plaintiffs named above will, and hereby do move the Court for an order for compelling specific
performance of individual arbitration; or, in the alternative, setting aside the arbitration agreement.
Once the case is assigned to a judge in the above-captioned court, Plaintiffs will file and serve an
amended notice of this motion setting forth the date, time and place of hearing.

Plaintiffs’ motion is made pursuant to California Code of Civil Procedure §§ 526,
1281.8(a)(3) and the Court’s equitable powers to specifically enforce the agreements for individual
arbitration (“Agreement”). Specifically, Defendant has breached the Agreement with Plaintiffs by first
compelling individual arbitration in Court, causing Plaintiffs’ class claims to be dismissed, and then
refusing to participate in individual arbitration when Plaintiffs attempted to comply with the Court
Order. Defendant has taken specific acts, memorialized in writing, which repudiates the same
Agreement that Defendant previously attempted to enforce in Court. Equity and justice would not
permit Defendant to take contradictory positions in order to deny Plaintiffs a forum to pursue their
claims. Thus, Plaintiffs seek an order to secure an appropriate forum to adjudicate their claims.

In the alternative, Plaintiffs moves to have the Court revoke, rescind, or set aside the
Agreement pursuant to Code of Civil Procedure § 1281.2(b) and the court’s equitable powers. This
alternative remedy is made on three grounds. First, due to Defendant’s intransigence, the only body
contractually permitted to administer the arbitration, the American Arbitration Association, now flatly
refuses to conduct business with Defendant. Due to this impracticable condition, the Arbitration
cannot be performed and thus the Agreement should be set aside to allow Plaintiffs to pursue their
claims in Court. Second, Defendant has taken contradictory positions in Court, which is contrary to
equity, in a clear attempt to deprive Plaintiffs of their due process. Though Defendant had heavily
litigated a certified class action for four years, Defendant suddenly insisted that all matters must be
resolved through individual arbitration within sixty days of trial. It then successfully compelled
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individual arbitration of the named Plaintiff, with the remaining class members’ claims dismissed.
When Plaintiffs demanded individual arbitration, Defendant resisted, refusing to tender the requisite
fees. Defendants finally filed a procedurally defective motion to consolidate the arbitration demands
on grounds of efficiency and cost-effectiveness — which are the same bases for class actions.
Defendant must thus be estopped from enforcing the Agreement since it had taken contradictory legal
positions in an effort to deprive Plaintiffs of the right to adjudicate their claims.

Lastly, the Agreements should be rescinded on the simple ground that Defendant
unmistakably breached the Agreement by failing to tender arbitration fees. Rescission is thus the
most appropriate remedy to restore Plaintiffs’ rights. On any one of the three foregoing grounds,
the Court should revoke, rescind, or set aside the Agreement and grant Plaintiffs leave to amend
the complaint to allege their class wage and hour claims in this action.

Plaintiffs’ Motion is based on this Notice of Motion, the accompanying Memorandum of
Points and Authorities, the declaration of Raul Perez and all exhibits attached thereto, the Request
for Judicial Notice and all exhibits attached thereto, all pleadings and papers on file in this action
and in the related action Iskanian v. CLS Transportation Los Angeles LLC, Los Angeles Superior
Court Case No. BC356521, and such other matters as may be presented to the Court at or before

the time of the hearing.

Dated: December 20, 2011 Respecttully submitted,

Initiative Legal Group APC

By: / ; -

RautPerez |

Melissa Grant
Suzy E. Lee

Attorneys for Plaintiffs
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Raul Perez (SBN 174687)
RPerez@InitiativeLegal.com
Melissa Grant (SBN 205633)
MGrant@]nitiativeLegal.com
Suzy E. Lee (SBN 271120)
SuzyLee@InitiativeLegal.com
INITIATIVE LEGAL GROUP APC
1800 Century Park East, 2nd Floor
Los Angeles, California 90067
Telephone:  (310) 556-5637
Facsimile:  (310) 861-9051

Attorneys for Plaintiffs
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

GREG KEMPLER, ADRIEN WARREN,
ANANTRAY SANATHARA, ANGELO
GARCIA, ARTHUR POST, AVAAVAU
TOAILOA, BELINDA WASHINGTON,
BENNETT SLOAN, BRUCE GOLD, CARL
MUELLER, CARL SWARTZ, CASSANDRA
LINDSEY, CLEOPHUS COLLINS, DANIEL
ARAYA, DANIEL ROGERS MILLINGTON,
JR., DAROLD CALDWELL, DAVID
BARANCO, DAVID MONTOYA, DAWN
BINGHAM, EDWARD SMITH, EDWIN
GARCIA, ELIJHA NORTON, FLAVIO
SILVA, FRANK G. DUBUY, GERALD
GRIFFIN, GLEN ALSTON, IGOR KROO,
JAMES C. DENISON, JAMES RICHMOND,
JAMES STERLING, JERRY BOYD, JIRO
FUMOTO, JOHNNIE EVANS, JONATHON
SCOTT, JULIUS FUNES, KAREN BAILEY,
KARIM SHARIF, KENNY CHENG, KUNG
MING CHANG, LAMONT CRAWFORD,
LEROY CLARK, LUIS EARNSHAW,
MARCIAL SAZO, MARQUEL ROSE,
MASOOD SHAFIL, MATTHEW LOATMAN,
MIGUEL DE LA MORA, MYRON ROGAN,
NEIL BEN YAIR, PATER PAULL,
PATRICK COOLEY, RAFAEL
CANDELARIA, RAUL FUENTES,
REGINALD COLWELL, ROBERT

Case No.: BC473931

[Assigned to Hon. Robert L. Hess; Ordered
Related to BC356521]

NOTICE OF RULING RE: RELATED
CASES

Complaint Filed:  November 18, 2011

NOTICE OF RULING RE: RELATED CASES
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OLMEDO, ROGER PERRY, SCOTT
SULLIVAN, STEVE MAYNARD, SUSAN
STELLMAN, THOMAS MARTIN, WAYNE
IKNER, WILLIAM BANKER, AND
WILLIAM PINKERTON,

Plaintiffs,
VvS.
CLS TRANSPORTATION LOS ANGELES
LLC, a Delaware corporation; and DOES 1

through 10, inclusive,

Defendants.

NOTICE OF RULING RE: RELATED CASES
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TO DEFENDANT CLS TRANSPORTATION LOS ANGELES LLC AND ITS
ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE THAT on December 16, 2011 the Court issued a minute order
relating case number BC356521 and BC473921 under CRC 3.300. Furthermore, the Court
ordered case number BC473921 transferred to Judge Robert L. Hess in Department 24 for all
purposes. All hearing dates in Department 42 are vacated and must be reset in Department 24.
Both cases are set for status conference at 8:30 a.m. on January 6, 2012.

Attached as Exhibit A please find a true and correct copy of the Court’s minute order.
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Dated: December 21, 2011

Respectfully submitted,
Initiative Legal Group APC

By: / ;i"

Raul Perez L0

Melissa Grant
Suzy E. Lee

Attorneys for Plaintiffs

Page 1

NOTICE OF RULING RE: RELATED CASES




EXHIBIT A



G

SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

DATE: 12/16/11 DEPT. 24
HONORABLE Robert L. Hess JUDGE|| G. Charles DEPUTY CLERK
HONORABLE JUDGE PRO TEM ELECTRONIC RECORDING MONITOR
B. Bell c/a Deputy Sheriff|]| None Reporter
1:30 pm|BC473931 Plaintiff
Counsel
GREG KEMPLER No Appearance
Defendant
VS Counsel

CLS TRANSPORTATION LOS ANGELES

R/t BC356521

NATURE OF PROCEEDINGS:
COURT ORDER

It appears that LASC cases BC356521 and BC472921 are
related within the meaning of CRC 3.300. Good cause
appearing, case BC473931 is ordered transferred forth-
with the the calendar of Judge Robert Hess in Depart-
ment 24 for all purposes. All hearing dates in Dept.
42 are vacated and must be reset in Department 24.
Both cases are set for status conference at 8:30am
January 6, 2012.

A copy of the minute order is sent via U.S. mail
addressed to moving party, who is to give notice.

Raul Perez

Initiative Legal Group
1800 Century Park East
Second Floor

Los Angeles, CA 9067

MINUTES ENTERED
Page 1 of 1 DEPT. 24 12/16/11
COUNTY CLERK
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the State of California, County of Los Angeles. | am over the age of
18 and not a party to the within suit; my business address is 1800 Century Park East, nd Floor,
Los Angeles, California 90067.

On December 21, 2011, I served the document described as: NOTICE OF RULING RE:
RELATED CASES on the interested parties in this action by sending on the interested
parties in this action by sending [ ] the original [or] [v'] a true copy thereof [v'] to interested
parties as follows [or] [ ] as stated on the attached service list:

SEE ATTACHED SERVICE LIST

[ ] BYMAIL(ENCLOSED IN A SEALED ENVELOPE): I deposited the envelope(s)
for mailing in the ordinary course of business at Los Angeles, California. I am “readily
familiar” with this firm’s practice of collection and processing correspondence for
mailing. Under that practice, sealed envelopes are deposited with the U.S. Postal
Service that same day in the ordinary course of business with postage thereon fully
prepaid at Los Angeles. California.

[ 1] BY E-MAIL: I hereby certify that this document was served from Los Angeles,
California, by e-mail delivery on the parties listed herein at their most recent known e-
mail address or e-mail of record in this action.

[ T BY FAX: I hereby certify that this document was served from Los Angeles, California,
by facsimile delivery on the parties listed herein at their most recent fax number of
record in this action.

[v] BY PERSONAL SERVICE: I delivered the document, enclosed in a sealed envelope,
by hand to the offices of the addressee(s) named herein.

[ ] BYOVERNIGHT DELIVERY: | am “readily familiar” with this firm’s practice of
collection and processing correspondence for overnight delivery. Under that practice,
overnight packages are enclosed in a sealed envelope with a packing slip attached
thereto fully prepaid. The packages are picked up by the carrier at our offices or
delivered by our office to a designated collection site.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed this December 21, 2011, at Los Angeless

Navid Zivari

Type or Print Name &ffature

Page 1
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David Faustman
Yesenia Gallegos
FOX ROTHSCHILD LLP

SERVICE LIST

1800 Century Park East, Suite 300

Los Angeles, CA 90067
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PROOF OF SERVICE







SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

DATE: 02/07/12 DEPT. 24
HONORABLE Robert L. Hess wpGe| G. Charles DEPUTY CLERK
HONORABLE JUDGE PRO TEM ELECTRONIC RECORDING MONITOR
B. Bell c/a Deputy Sheriff| C. Crawley Reporter
8:33 am|BC356521 . ' Plaintiff Raul Perez (x)
Counsel Ryan Wu (x)
ARSHAVIR ISKANIAN Glenn Danas (x)
VS . Defendant

CLS TRANSPORTATION LOS ANGELES Counsel David Faustman (x)

R/T BC381065; BC473931

NATURE OF PROCEEDINGS:

MOTION TO CONSOLIDATE AND ARBITRATION AND
CLAFIFICATION OF ORDER.

The cause is called for hearing.

The motion to compel specific performance of the arb-
itration agreement is granted. The motion to consol -
idate the arbitrations is denied without prejudice to
renewal in arbitration.  The agreement is governed by
the FAA agreement. '

The application for barring individuals from asserting
claims which were barred by the statute of limitations
is withdrawn be defendant. That application should be
presented to the arbitrator in the first instance.

Paragraph 16 (d) of the agreement provides that arbi-
trators will be selected from one of four specified
providors. Plaintiff's have chosen ADR Services,
which has a selection procedure for arbitrators. The
Court is not persuaded that selection of arbitrators
has proceeded to impasse, and therefore declined to
select an arbitrator for any purpose.

The Court has an impression that to some extent the
issues presented here are the result of posturing

by one or bioth parties. The Court further has the
impression that neither side wishes to maximize the
duration, complexity or exposure of tha arbitration
process. The Court suggests that a meet and confer

MINUTES ENTERED
Page 1 of 2 DEPT. 24 02/07/12
COUNTY CLERK




SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

DATE: 02/07/12 _ DEPT. 24
HONORABLE Robert L. Hess 1upcell G. Charles DEPUTY CLERK
HONORABLE JUDGE PRO TEM ELECTRONIC RECORDING MONITOR
B. Bell c/a Depuyy Steriff] C. Crawley Reporter
8:33 am|BC356521 Plaintiff Raul Perez (x)
Counset Ryan Wu (x)
ARSHAVIR ISKANIAN Glenn Danas (x)
VS Defendant
CLS TRANSPORTATION LOS ANGELES  Counsel David Faustman (x)

R/T BC381065; BC473931

NATURE OF PROCEEDINGS:

between the parties, perhaps with the assistance of
the first arbitrator selected, could result in agree-
ment with respect to the procedures to be followed
which are based on practical realities.

MINUTES ENTERED
Page 2 of 2 DEPT. 24 02/07/12
COUNTY CLERK
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Raul Perez (SBN 174687)

RPerez@]InitiativeLegal.com C

Melissa Grant (SBN 205633) s,,,ﬁ{i‘i’?}},ﬁ{ rJ{LCOPY
MGrant@]nitiativeLegal.com COBNSOU ORI OF AC“E'%RNM
Glenn A. Danas (SBN 270317) NCELES
GDanas@]nitiativeLegal.com AUG 31 2012
Initiative Legal Group APC John

1800 Century Park East, 2nd Floor Ot A. Clarke, Exe five Offcer/Clerk
Los Angeles, California 90067 BY (Bdlora) M,

Telephone:  (310) 556-5637 refina Griflva ety

Facsimile:  (310) 861-9051

INITIATIVE LEGAL GROUP APC
1800 CENTURY PARK EAST, SECOND FLOOR, LOS ANGELES, CALIFORNIA 90067
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Attorneys for Plaintiffs

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

GREG KEMPLER, et al.,
Plaintiffs,

Vs.

CLS TRANSPORTATION LOS
ANGELES LLC, a Delaware corporation;
and DOES 1 through 10, inclusive,

Defendants.

>

Case No.: BC473931

[Assigned to Hon. Robert L. Hess;
Related to BC356521]

PLAINTIFFS’ MOTION FOR AN ORDER
DEEMING DEFENDANT CLS TO HAVE
WAIVED ARBITRATION

Date:  September 25, 2012
Time: 8:30 am.
Place: Department 24

Complaint Filed: November 18, 2011

MOTION FOR AN ORDER DEEMING DEFENDANT CLS TO HAVE WAIVED ARBITRATION
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L INTRODUCTION

CLS has repudiated the arbitration agreements into which it entered with 19 of the
Plaintiffs.! Without any contractual, statutory or equitable basis for doing so, CL.S has refused
to participate in arbitration with these Plaintiffs and has instructed the American Arbitration
Association (“AAA”) not to proceed with arbitration. As to these 19 Plaintiffs, all arbitration
filing fees have been paid and a mutually acceptable arbitrator has been identified. For these
19 individuals, nothing further remains to be done before the commenced arbitration
proceeds—they are prepared to begin arbitration immediately. However, in what has become
a year-long campaign clearly designed to delay the proceedings indefinitely, CLS has refused
to proceed with arbitration for the 19 Plaintiffs until arbitrators are selected for the other
claimants. There is simply no legal or logical basis for doing so.

For over a year (arbitration demands were first filed in August 2011), Plaintiffs have
attempted to arbitrate their claims against CLS, only to be thwarted at every turn. CLS has
relied on an ever-changing array of excuses for delaying the proceedings. CLS has alternately
argued that all arbitrators had to be selected before it would pay its share of the filing fees,
that the arbitrations had to be consolidated before it would pay its share of fees, that
arbitration should not proceed until Plaintiffs prove they are represented by counsel, that
Plaintiffs should prove that they are aware of the arbitration claims, and that arbitration could
not proceed while settlement offers are pending. Now, CLS argues that the 19 Plaintiffs who
are ready to arbitrate, as to whom all fees have been paid and arbitrators have been selected,
should have their arbitration claims delayed further until all arbitrators are selected for all
other claimants.

The 19 Plaintiffs have repeatedly been denied a forum in which to vindicate their

rights. Indeed, CLS has made a mockery of the arbitration process by attempting to

! Moving Plaintiffs are 19 of the 63 Named Plaintiffs. The moving Plaintiffs are
identified in paragraph 14 of the Declaration of Raul Perez. Further, the 19 Plaintiffs are
periodically referred to as “Claimants”.

2 Although Plaintiffs wished to conduct arbitration before separate arbitrators, based on
the Court’s feedback, Plaintiffs proposed a much more limited number of arbitrators to preside
over their individual arbitrations.

Page 1
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unilaterally dictate how the arbitrations should be handled, and when it does not get its way, it
forces AAA to stop the proceedings. The California Court of Appeal recently clarified that
this exact type of conduct can waive arbitration--even after arbitration has been compelled.
Based on this recent controlling authority, CLS has waived arbitration as to the 19 Plaintiffs
who have been ready to commence arbitration for over a year. Plaintiffs therefore respectfully
request that the Court issue an order deeming CLS having waived arbitration as to these 19
Plaintiffs.

II. FACTS AND PROCEDURE

A. Inception Of The Action

Plaintiffs previously belonged to a certified class in Iskanian v. CLS Transportaﬁon
Los Angeles LLC, Los Angeles Superior Court Case No. BC356521, which was filed on
August 4, 2006 and which asserted class-wide wage and hour claims against CLS, the largest
provider of chauffeured limousine services in California. (Declaration of Raul Perez [“Perez
Decl.”] §2.) CLS moved to compel individual contractual arbitration; the motion was granted
on March 13, 2007 and the plaintiffs appealed on May 11, 2007. (Id. §3-5.) The California
Supreme Court decided Gentry v. Superior Court, 42 Cal. 4th 443 (2007) while the appeal was
pending, and the Court of Appeal reversed and remanded on May 27, 2008 with instructions
to “apply Gentry to the factual record.” (Id. §§ 6-7.) However, on remand, CLS abandoned
its bid for arbitration and proceeded to litigate the matter as a class action. (/d. 9 8.) The class
in Iskanian was certified on August 24, 2009, after which the parties continued to litigate on a
class-wide basis. (/d. §9-10.) The court set a trial for August 6, 2011. (/d.)

On May 16, 2011, CLS moved for renewal of its prior motion to compel arbitration
under AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740 (2011) (“Concepcion”), which
purportedly held, by analogy, that the Federal Arbitration Act (“FAA”) pre-empted Gentry.
(Perez Decl. 111.) The Court granted CLS’s motion on June 14, 2011, compelling individual
arbitration and dismissing the class claims. (/d. §12.) Iskanian appealed. (/d. 13.) On June
4, 2012 the Court of Appeal affirmed the Court’s order. The Iskanian opinion is currently the

subject of a Petition for Review to the California Supreme Court. (/d.)
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B. CLS’s History Of Delay Tactics

In August 2011, 63 former Iskanian class members demanded individual arbitration.
(Perez Decl. § 14.) Beginning in August 2011, these former class members (“Claimants™)
filed claims with ADR Services, which the Agreement identifies as a mutually acceptable
arbitration provider. (/d. ] 15.) However, CLS rejected these demands on the ground that the
Agreement requires arbitration with AAA. (Id. 116.) To avoid further delay, the 63
Claimants agreed to arbitrate before AAA and tendered $175 each, their shares of the
arbitration fees, to AAA. (Id. ¥ 17.) But CLS refused to pay its share of the filing fees owed
to AAA ($925) for each arbitration, a material breach of the Agreement. (Id. {§ 18-19.)

CLS resorted to a number of contradictory excuses to justify its refusal to pay the 63
Claimants’ filing fees, including that Claimants’ attorneys “did not represent them” and that
the arbitrations were stayed pending appeal. (Perez Decl. §{ 18-20.) CLS then filed a motion
to consolidate the arbitrations and appoint an arbitrator, arguing that individual arbitrations
would be too expensive and inefficient and that the parties had reached an impasse over the
selection of an arbitrator. (/d.) CLS’s stated rationale departed from its prior litigation
position, which had been that the Court must strictly enforce the terms of the Agreement and
compel individual arbitration. (/d.) Due to CLS’s refusal to pay arbitration fees, AAA closéd
all 63 of the files and refunded Plaintiffs’ filing fees. (/d.) The Claimants also went back to
the Court, filing a motion to compel specific performance of their arbitration agreements with
CLS, including that CLS honor its obligation to pay its share of each filing fee. (Id.)

In its February 7, 2012 order, the Court denied CLS’s motion and granted the 63
Claimants’ motion to compel specific performance of the Agreement. (Perez Decl. §21.)
Each of the 63 Claimants again tendered his or her filing fee to AAA. (Id.) CLS, however,
refused to comply with this Court’s order (as well as with AAA’s repeated demands) and
again declined to pay the required arbitration fees. (Id.) CLS’s excuse was the same one it
had unsuccessfully advanced earlier—that it should not have to pay its share of the filing fees
until the parties agreed to a single arbitrator. (/d.) CLS’s position directly contravened both

the AAA arbitrator selection rules, which require payment of fees prior to the selection of an
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arbitrator, as well as the Court’s admonition that the parties compromise on the number of
arbitrators. (/d.Y22.) Once again AAA rebuked CLS, pointing out to CLS that it would have
to pay a fee on behalf of each of the 63 Plaintiffs even if only one arbitrator were selected.
(Id. §23.)

CLS then immediately shifted its position, refusing to pay on the basis of a contention
it had previously asserted and then abandoned, that it first needed “proof” that Initiative Legal
Group (“ILG”) “actually represent[s} these 63 individuals™ and that the individuals were
aware of the arbitration cases. (Perez Decl. §23.) CLS also questioned the 63 Claimants’
compliance with the AAA’s filing requirements. (Id.) However, each of these rehashed
doubts was quickly and easily allayed. AAA confirmed to CLS that the Plaintiffs had
satisfied their filing requirements. (Zd. §25.) Further, although the scope of ILG’s
representation of its clients was clearly protected by attorney-client privilege, ILG had 63
individual retainer agreements with the Claimants, ILG is listed with AAA as the contact for
each of the 63 Claimants, and each of the 63 Claimants had paid his arbitration fee. (Id. §24.)

CLS then sought a further extension of the deadline to pay the arbitration fees on the
basis of a written settlement demand to each of the 63 Claimants. (Perez Decl. §26.)
Although AAA had been willing to provide a first extension of time, AAA denied CLS a
second extension. (/d.) AAA explained that CLS’s purported worry was misplaced, because
if any claimants settled within 30 days of payment and before appointment of an arbitrator,
AAA would refund the arbitration fee. (/d.) Nonetheless, CLS refused to pay, instead on
March 23, 2012 filing a second motion to stay the arbitration and appoint an arbitrator, which
CLS conceded was essentially a renewal of its prior motion the Court had already denied.
(I1d.§27.) AAA once again closed all 63 files and refunded Claimants their arbitration fees.
(1dy28.)

In response, on April 9, 2012, Plaintiffs served a motion for sanctions pursuant to the
Code of Civil Procedure, section 128.7 on the basis that CLS’s second motion to stay was
baseless and frivolous. (Perez Decl. §19.) During the 21-day safe harbor period, on April 20

3

2012, CLS withdrew its motion without prejudice and agreed to pay the AAA filing fees for
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each plaintiff. (Id.§30.) CLS finally recognized it faced significant sanctions for filing
another motion seeking the same relief that had been rejected by this Court back in February
2012. (1d.)

C. CLS’s Most Recent Improper Delay Tactics

On June 13, 2012, the Court, in an informal advisory opinion, resolved CLS’s motion
to stay the arbitration and appoint a single arbitrator by recommending that the parties meet
and confer and strike a balance between the competing proposals. (1d. §32.) Despite the fact
that the Claimants each had an undeniable right under the arbitration agreements, the
Claimants began to negotiate with CLS regarding the selection of arbitrators, with Claimants
making numerous concessions as suggested by the Court. (Id.) Specifically, Plaintiffs backed
off of their earlier position for 63 separate a;bitrators, and instead agreed to narrow the
proceedings to ten arbitrators. (Id. 932-33.) CLS, however, refused Claimants’ proposal
and insisted on only four arbitrators. (Id.)

Nonetheless, the parties have come to an agreement and have selected the arbitrators
.for 19 of the 63 Claimants. (Perez Decl. §34.) As to each of these 19 Claimants, all filing
fees have been paid, each arbitrator has been mutually approved, and each Claimant is ready
to proceed with his claims. (Id.) CLS, however, has again refused to proceed with these
arbitrations—and has demanded that AAA delay all proceedings—until four arbitrators who
CLS contends will handle all 63 Claimants’ disputes are selected. (/d. {38.) Once again,
CLS insists that the arbitrations be conducted under its terms and conditions or not at all.
Moreover, there is no contractual, statutory or equitable basis for continuing to deprive these
plaintiffs of a forum in which to resolve their claims.

The 19 individual Claimants who have agreed to the arbitrators proposed by CLS are:
William Baker, Kung Ming Chang, Miguel De La Mora, Johnnie Evans, Raul Fuentes, Steve
Maynard, Peter Paull, Roger Perry, Myron Rogan, Masood Shafii, Karim Shariff, and Carl
Swartz. Each of whom has agreed to CLS’s selection of Enrique Romero to serve as the
arbitrator for their individual cases. (Perez Decl. § 36.)

Kenny Cheng and Angelo Garcia each have agreed to CLS’s selection of Kevin
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Murphy to serve as the arbitrator for their individual cases. (Perez Decl. §38.)

Karen Bailey, James Dension, Carl Mueller, James Richmond, and Bennett Sloan have
each agreed to CLS’s selection of William Stein to serve as the arbitrator for their individual
cases. (Perez Decl. { 38.)

III. ARGUMENT

A. Recent Case Law Clarifies That CLS Has Waived Arbitration

It is now clear that a party can waive the right to proceed in arbitration even after
arbitration has been compelled. In Cinel v. Barna, 206 Cal. App. 4th 1383 (May 18, 2012),
the trial court had granted a motion brought by six defendants to compel arbitration pursuant
to a written arbitration agreement. Id. at 1386. Of the six defendants, only two (defendants
Barna and Christopher) paid their share of the AAA’s filing fees. The arbitrators to which the
parties had already agreed “suggested the paying parties agree to pay a pro rata share of the
deposits of the delinquent parties.” /d. at 1387. Barna and Christopher declined to pay, and
AAA terminated the arbitration. Id. The trial court reasserted jurisdictién over the matter and
set the case for tri:;ll. Id. at 1387-88. The plaintiff proposed that the two paying defendants
advance the fees of the four nonpaying defendants on a pro rata basis, but both Barna and
Christopher declined this offer. Id. at 1388. The two paying defendants argued both that the
trial court had already found there to be an enforceable arbitration agreement and that the
plaintiff, a billionaire, should contribute towards the unpaid fees. Id. The trial court denied
the defendants’ motion to compel Cinel to return to arbitration.

The Court of Appeal held that the “defendants have waived their right to arbitrate by
refusing to reach a resolution with [the plaintiff] on the fee dispute.” Id. at 1389. The court
explained that “Barna cannot use the nonpaying parties as a proxy to extort payment of the
entire amount of the nonpaying parties’ fees from [the plaintiff], who did not demand
arbitration in the first place.” Id. at 1391. The Court further explained that, in the context of
arbitration, “waiver arises from a party’s failure to perform an act it is required to perform,”
and the party’s intent to waive arbitration is irrelevant. Id. at 1289 (citing St. Agnes Medical

Center v. PacifiCare Of California, 31 Cal. 4th 1187 (2003)). The court then concluded that
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the parties had behaved in a manner inconsistent with an intent to arbitrate. Id. at 1389-90. In
particular, the failure to pay the AAA’s fees constituted a repudiation of the arbitration
agreement. Id. at 1390.

The Cinel court relied upon and expanded the Ninth Circuit’s holding in Sink v. Aden
Enterprises, Inc.,352 F.3d 1197 (9th Cir. 2003) in reaching this conclusion. Cinel points to
Sink as “illustrative of the infinite loop this case will enter if we endorse Barna’s arguments.”
Id. at 1391. In Sink, the plaintiff had sued his employer, and the matter was ordered to
arbitration pursuant to an arbitration agreement in the parties’ employment contract. Id. The
employer was obligated, but refused, to pay the arbitration costs, and the arbitrator cancelled
the arbitration for nonpayment of fees. /d. The plaintiff obtained a default from the arbitrator,
and sought entry of default judgment in the trial court. Id. The employer then advised the
court that it had secured the money needed to fund the arbitration and requested the court refer
the action back to arbitration. Jd. The court refused, finding the employer had waived its
right to proceed in arbitration and set the matter for trial. /d. The court explained that
allowing the employer to return to axlbitration “would allow a party refusing to cooperate with
arbitration to indefinitely postpone litigation.” Id. The Cinel court too refused “to endorse
such a result.” Id.

CLS’s behavior demonstrates vividly the “infinite loop” that was the focus of the Cinel
court’s reasoning. In fact, CLS’s dilatory conduct here has been far more egregious than that
of the non-paying defendants in Cinel. While Cinel simply involved the defendants’ refusal to
pay other defendants’ filing fees, CLS has presented Plaintiffs with an ever-changing target,
repeatedly inventing new reasons not to proceed with arbitration. CLS has attempted to delay
Plaintiffs’ claims indefinitely, repeatedly citing new and baseless reasons why arbitration
cannot continue.

e CLS first contended that, despite the plain language of the arbitration
agreements, AAA rather than ADR Services, be the arbitration provider.
e CLS then argued that the selection of arbitrators must be decided prior to the

payment of fees, despite the fact that the AAA rules expressly hold otherwise.
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e CLS then argued that the arbitrations should be consolidated before the
payment of fees.

e CLS next expressed its purported concern that ILG did not represent the
Claimants.

e CLS has also argued that it should be able to obtain proof that the Plaintiffs are
“aware” of the arbitration claims (despite having paid their share of the filing
fees).

o CLS then contended that arbitration should not continue while settlement offers
are pending, despite AAA’s assurances fhat they would be refunded any fees in
the event of settlement.

e Now, CLS argues that the 19 Claimants who are ready to arbitrate, as to whom
all fees have been paid and all arbitrators have been selected, should have their
arbitration claims delayed further until all arbitrators are selected for all other
plaintiffs.

There is no contractual, statutory or equitable basis for CLS’s latest position. The
identity and number of arbitrators selected as to other plaintiffs is irrelevant as to these 19
Claimants. CLS has shown time and again that it will take even frivolous, legally
unsupportable positions to deprive Plaintiffs of their access to a forum—any forum—in which
their claims may be adjudicated. If the Court simply compels the parties back to arbitration,
CLS will have succeeded and the “infinite loop” of CLS’s recalcitrance and ensuing motion
practice will continue.

Pursuant to Cinel, by refusing to proceed with arbitration as to 19 Claimants who are
ready and able to proceed, and without any legal justification for doing so, CLS has breached
the arbitration agreements into which it entered with these 19 Plaintiffs. CLS has therefore
waived its right to proceed with arbitration as to these 19 Plaintiffs.

IV. CONCLUSION
For the foregoing reasons, Plaintiffs respectfully request that the Court issue an order

deeming Defendant CLS to have waived arbitration as to the 19 Plaintiffs.
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DECLARATION OF RAUL PEREZ

I, Raul Perez, declare:

1. I am an attomey admitied to the Bar of the State of California. I am an attorney at
Initiative Legal Group APC (“ILG”), counsel of record for the named Plaintiffs (“Plaintiffs”) in this
action, as set forth below in paragraph 14. I make this declaration in support of Plaintiffs’ Motion
for An Order Deeming Defendant CLS to have Waived Arbitration as to 19 Plaintiffs. Unless the
context indicates otherwise, I have personal knowledge of the following facts, and if called as a
witness, I could and would testify competently to them.

2. On August 4, 2006, Plaintiff Arshavir Iskanian (“Iskanian”) brought wage and hour
claims against Defendant CLS Transportation Los Angeles LLC (“CLS” or “Defendant™), on behalf
of himself and a class of currently and formerly employed CLS limousine drivers.

3. On February 9, 2007, Defendant moved for an order compelling individual
arbitration, a true and correct copy of which is attached as Exhibit A. Based on information and
belief, not all Plaintiffs signed the Agreement, but paragraph 17 of the Arbitration Agreement states
that the terms of the Agreement are binding on all employees irrespective of signing.

4. On March 13, 2007, the Iskanian Court granted Defendant’s motion for an order
compelling individual arbitration.

5. On May 11, 2007, Plaintiff immediately appealed the Iskanian Court’s decision in
the California Court of Appeal, Second Appellate District, Case No. B198999.

6. While the appeal was pending, the California Supreme Court issued Gentry v.
Superior Court, 42 Cal. 4th 443 (2007), which promulgated a fact-intensive test to determine
whether a class action waiver is enforceable.

7. On May 27, 2008, the Court of Appeal reversed and remanded the order compelling
arbitration with specific instructions for the Iskanian trial court to apply the new Geniry test to the
record.

8. On remand, CLS proceeded to litigate the matter on a class-wide basis.

9. On August 24, 2009, the Iskanian trial court granted Plaintiff’s contested class action

motion.
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10. The parties continued to litigate on a class-wide basis, with a trial date set for
August 6,2011.

L On May 16, 2011, CLS moved for renewal of its prior motion to compel arbitration
on the basis that, under AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740 (2011), the Federal
Arbitration Act (“FAA”) pre-empted Gentry.

12. On June 14,2011, the Court granted Defendant’s motion and issued an order
dismissing class claims and compelling Iskanian to individual arbitration.

13. Iskanian appealed. The Iskanian opinion is currently the subject of a Petition for
Review to the California Supreme Court.

14. Beginning August 2011, 63 former Iskanian class members Greg Kempler, Adrien
Warren, Anantray Sanathara, Angelo Garcia, Arthur Post, Avaavau Toailoa, Belinda Washington,
Bennett Sloan, Bruce Gold, Carl Mueller, Carl Swartz, Cassandra Lindsey, Cleophus Collins,
Daniel Araya, Daniel Rogers Millington, Jr., Darold Caldwell, David Baranco, David Montoya,
Dawn Bingham, Edward Smith, Edwin Garcia, Elijha Norton, Flavio Silva, Frank G. Dubuy, Gerald
Griffin, Glen Alston, Igor Kroo, James C. Denison, James Richmond, James Sterling, Jerry Boyd,
Jiro Fumoto, Johnnie Evans, Jonathon Scott, Julius Funes, Karen Bailey, Karim Sharif, Kenny
Cheng, Kung Ming Chang, Lamont Crawford, Leroy Clark, Luis Earnshaw, Marcial Sazo, Marquel
Rose, Masood Shafii, Matthew Loatman, Miguel De La Mora, Myron Rogan, Neil Ben Yair, Pater
Paull, Patrick Cooley, Rafael Candelaria, Raul Fuentes, Reginald Colwell, Robert Olmedo, Roger
Perry, Scott Sullivan, Steve Maynard, Susan Stellman, Thomas Martin, Wayne Ikner, William
Banker, and William Pinkerton retained ILG to represent them in their efforts. Attorney-Client
Agreements were signed by each Plaintiff beginning in July 2011 to early September 2011. Each
Plaintiff sought to resolve his or her dispute through individual arbitration with CLS in light of the
order compelling arbitration in Iskanian.

15, Beginning in August 2011, each Plaintiff filed 2 demand for arbitration with ADR
Services, Inc., which was named in the Agreement as a mutually accepted provider.

16. CLS rejected these 63 demands on the ground that the Agreement requires

arbitration with the American Arbitration Association (“AAA™). A true and correct of
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cormrespondence dated September 19, 2011 from Yesenia Gallegos, counsel for Defendant CLS to
Terry Shea, Arbitration Coordinator for ADR Services, Inc., in which CLS “rejected” the August
2011 arbitration demands, is attached as Exhibit B.

17.  Beginning in September 2011, the Plaintiffs agreed to arbitrate before the AAA to
avoid further delay and expense. Each Plaintiff tendered his or her $175.00 share of the arbitration
filing fee.

18.  CLS refused to pay its share of the filing fees owed to the AAA (8925 for each case).
CLS resorted to a number of contradictory excuses to justify its refusal to pay the 63 filing fees,
including that Plaintiffs’ attorneys did not represent them and that the arbitrations were stayed
pending appeal. CLS then filed a motion to consolidate the arbitrations and appoint an arbitrator,
arguing that individual arbitrations would be too expensive and inefficient and that the parties had
reached an impasse over the selection of an arbitrator. CLS’s newly stated rationale departed from
its prior position, when it had argued that the Court must strictly enforce the terms of the Agreement
and compel individual arbitration.

19. A true and correct copy of an October 10, 2011 letter from Ms. Gallegos to Adam
Shoneck, Intake Specialist for the AAA, refusing to pay the filing fee, is attached as Exhibit C.

20. Due to CLS’s refusal to pay arbitration fees, AAA closed all 63 of the arbitrations
and refunded Plaintiffs’ filing fees. CLS filed a motion in the Iskanian action to consolidate all 63
arbitrations and to appoint an arbitrator. A true and correct copy of an October 20, 2011 response
from Shoneck to me and CLS’s counsel David Faustman is attached as Exhibit D.

21.  After the Court’s order of February 7, 2012 denying CLS’s motion and granting
Plaintiffs’ motion to compel specific performance of the arbitration agreement, Plaintiffs again
tendered 63 filing fees of $175. CLS, however, refused to comply with the Court’s order (as well as
with the AAA’s repeated demands) and again declined to pay the required arbitration fees.

22.  CLS’s initial excuse for continuing to refuse to pay its share of the arbitration fees
was the same one it had unsuccessfully advanced earlier—that it should not have to pay until the
parties agreed to an arbitrator.

23. On March 2, 2012, CLS wrote to the AAA airing the concerns stated in its motion to
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stay the arbitration and appoint an arbitrator, primarily, that only one arbitrator be selected and that
CLS- receive some assurance that ILG represents each of the Plaintiffs. CLS also questioned
Plamntiffs’ compliance with the AAA filing requirements. Attached as Exhibit E is a true and correct
copy of the letter dated March 2, 2012 from Mr. Faustman to the AAA.

24.  ILG has 63 individual retainer agreements with the Plaintiffs, ILG is listed with the
AAA as the contact for each of the 63 Plaintiffs, and each of the 63 Plaintiffs has paid his or her
arbitration fee.

25. On March 8, 2012, the AAA confirmed that the Plaintiffs had satisfied their filing
requirements. AAA also rejected CLS’s attempts to hinge its refusal to pay on a disagreement over
the number of arbitrators in explaining to CLS that it would have to pay a fee on behalf of each of
the 63 claimants even only one arbitrator is selected. Attached as Exhibit F is a true and correct
copy of the letter dated March 8, 2012 from the AAA to me and to Mr. Faustman.

26.  The AAA demanded payment by CLS on March 14, 2012, refusing a second
extension of time to pay based on settlement offers but agreeing to the potential for a refund of the
arbitration fees should any matter settle within 30 days prior to appointment of an arbitrator.
Attached as Exhibit G is a true and correct copy of correspondence dated March 14, 2012 between
the AAA, Mr. Faustman, and me.

27. CLS refused to pay its filing fees, and on March 23, 2012, CLS filed its second
motion to stay arbitration.

28.  Not having received payment from CLS, the AAA once again closed all 63
arbitrations and refunded Plaintiffs their share of the arbitration fees. Attached as Exhibit H is a true
and correct copy of correspondence dated March 27, 2012 from the AAA to me and to Mr.
Faustman.

29. On April 9, 2012, Plaintiffs served a motion for sanctions pursuant to Code of Civil
Procedure section 128.7 on the basis that CLS’s second motion to stay was baseless and frivolous.

30. During the 21-day safe harbor period, on April 20, 2012, CLS withdrew its motion
without prejudice and agreed to pay the AAA’s filing fees for each claimant. Attached as Exhibit I

is a true and correct copy of CLS’s notice of withdrawal of the motion to stay arbitration.
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31. It was Plaintiffs’ position that each Claimant is contractually entitled to select an
individual arbitrator (as indeed CLS had argued in Iskanian), while it was CLS’s position that the 63
arbitrations should be consolidated into a single proceeding to be heard by a single arbitrator.

32. OnJune 13,2012, the parties attend a status conference before this Court. The
Court, in an informal advisory opinion, recommended that the parties meet and confer and strike a
balance between the competing proposals. The parties began to negotiate the selection of
arbitrators, and Plaintiffs made numerous concessions in response to the Court’s advice.
Specifically, on June 25, 2012, Plaintiffs have agreed to narrow the proceedings to 10 arbitrators.
Attached as Exhibit J is a true and correct copy of comespondence dated June 25,2012 from me to
Mr. Faustman.

33.  OnJuly 6, 2012, Mr. Faustman agreed to a total of 4 arbitrators. Attached as
Exhibit K is a true and correct copy of correspondence dated July 6, 2012 from Mr. Faustman to me.

34.  The parties have come to an agreement and have selected the arbitrators for 19 of the
63 Plaintiffs. As to each of these 19 individuals, all filing fees have been paid, the arbitrators have
been mutually approved, and the Claimants are ready to proceed.

35. On May 19, 2012, Mr. Faustman agreed to Enrique Romero to hear the Los Angeles
cases, and to Kevin Murphy to hear the San Francisco cases. Attached as Exhibit L is a true and
correct copy of correspondence dated May 19, 2012 from Mr. Faustman to me.

36. On June 12, I responded to Mr. Faustman’s May 19, 2012 correspondence indicating
that William Baker, Kung Ming Chang, Miguel De La Mora, Johnnie Evans, Raul Fuentes, Steve
Maynard, Peter Paull, Roger Perry, Myron Rogan, Masood Shafii, Karim Shariff, and Carl Swartz
each agreed to CLS’s selection of Enrique Romero to serve as the arbitrator for their individual
cases. In addition, Kenny Cheng and Angelo Garcia both agreed to CLS’s selection of Kevin
Murphy to serve as the arbitrator for their individual cases. Attached as Exhibit M is a true and
correct copy of correspondence dated June 12, 2012 from me to Mr. Faustman.

37.  Onluly 6,2012, Mr. Faustman agreed to two of the arbitrators referenced in my
June 25, 2012 correspondence, John Zebrowski and William Stein. Attached as Exhibit N is a true

and correct copy of correspondence dated July 6, 2012 from Mr. Faustman to me.
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38. On August 1,2012, the AAA informed the parties that it would begin the
appointment process of the arbitrators that parties had agreed selected. In response, Mr. Faustman
stated that the appointment process is “premature” until an overall agreement is reached, and that the
AAA was “not authorized” to engage any arbitrators at this time. On August 2, 2012, I responded,
stating that the Claimants’ arbitrations for whom arbitrators had been selected and agreed upon
should move forward because any further delay denies these Claimants any forum to resolve their
cases. I also withdrew John Zebrowski from consideration and recommended James A. Albracht in
his place. The five Claimants who agreed to CLS’s selection of William Stein to serve as the
arbitrator in their individual cases are Karen Bailey, James Denison, Carl Mueller, James Richmond,
and Bennett Sloan, as indicated in Exhibit L. Attached as Exhibit O is a true and correct copy of a
chain of emails sent between August 1, 2012 and August 2, 2012 among the offices of ILG, Fox
Rothschild and the AAA.

I declare under penalty of perjury under the laws of the State of California and the

United States of America that the foregoing is true and correct. Executed this 31st day of

EW«Z

August, 2012, at Los Angeles, California.

Raul Perez
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17 Plaiitiffs. - 'DISMISSING CEASS CLAIMS, AND: - .
I8 " e .OUI‘COMEOFARB]’I’RA’I‘ION‘ T
19 Vs , ) . | MEMORANDUM OF POINTS AND T
: R . : AUTHORITIES - - :
20 CLS TRANSPORTATION LOS ANGELES _ , _
LLC, a Delaware corporation; and DOES 1 DATE: March 13, 2007
91 |{through 10, inclusive, ) .| TIME: 8:30 a.m.
. _-':_'DEPI‘. 24
2-2 Def endant;;;- L s Complamt filed: August 4, 2006
23 . o .| Trat Date: None _
24 Assigned for All Purposes to:
25 “The Honorable Robert Hess
26 Fited Concurrently Herewith:
. 1) [Proposed] Order o
27 ' 2) Declarations of Nima Stnvayx and Rod R.ave o
28
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|| matter may be heard o Department 24 of the Los Angelcs Supetior Court, located at 111N’ Hﬂl St

O e T B W N

other oral or documemary cvxdmce as may be acccpted at the time of hearing.

| Dated: Febroary 7,207 . . " . COLE, SCHOTZ, MEISEL, FORMAN&
S o . LEONARD, P.A. and o
' FOX ROTHSCHILD LLP.

TO ALL PARTIES ANB TEERRESPECHVE A'ITORNEYS OF RECORD

PLEASETAKENM’ICE&;atoanh 13 20073:830a.m orassoonthereaiterasﬂxe |

Los Angeles, CA 90012, Defendant CLS TRANSPORTATION LOS ANGELES, LLC, (“Defendam”) |

wﬂl bring on for heanng the:r monon fer an order oompelhng arbitration, d15nussmg the ciass clmms" =- T

and staying tB'e action pesditg tf?c outcomcofthe arbitration, in thie above-capnone.d aotion.

 “This motion is miade Mio COde'éa)rciv}J"P}ocedtrre- §§ 1281.2 and 12814 on thegmunds
that the parties heércto entered into an agremxent dated December 21, 2004, which provtdes for |
arbxttatxon of all of thc c]arms ‘and issues made sub;act to this’ lawsun by Plaintiff’s complamt ﬁled

herein. Defendanthas requ«sted that Plamhﬁ'dis}mss or agree to stay this action andproeeec} to:

arbitration of his mdmdual claims under ﬂae pnocedmes specified under the agreement, but Plamtiﬁ’ '

has refused Defendant has no other a&equate mmedy but to compel arbitration, seek dxsmssal of thc

class clanms and stay these proceedmgs pendmg the outoome of: arbxtranon o
. This motlon is based on ﬂ'llS Nﬁtxoe the attachcd Mcmorandmn ‘of Points anct Authon

..".

Dcclaranons of Nnna Slnvayt and Rod Rave, all plcadmgs, records and files herein, and upon such

o -NIMASHIVAYI A
- Attormeys for Defendant : '
" CLS TRANSPORTATION LOS ANGELES LLC'

NOTICE OF MOTION ANB MOTION FOR ORDER COMPELLING ARBITRATION
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- enfomeable arbmanon ag;mtnt covmng ﬂﬁsd(spnte “The arbnranon agmemcnt alsooomams

| and cnforoeable Furﬂler thc:c]aSS ad:onwawzr is mforc&ble beemlse Pla.mttﬁ’ s aIIeged dam ;

BMORANDW OF_PGINI‘S ANB AUTHORITIES

L lNTROBUC‘l‘ION

This dlspnte over wages arises from the cmpioyment of Plamnff Arshavir Iskaman, Wxth
Defendant CLS Trampoﬂatwﬂ Los Angcles, LLC (“CLS”) P-lamtlﬁ' was cmployed by CLS as.a

livery . drwet from Mamh 8,2094 throngh Angust 2,2005 Plamtnﬁ‘ ﬁled t‘ms pntahvc class ach

August 4,2004, allegmg Six Ganses of acuon agamst CLS for, among other thmgs unpaxdovermne__

and penalties for missed meal pcnods This. case, however, must-be submitted to arbﬂ:rahon

va.hd and mforocable clausc Waxvmg any nght‘to brmg, or paﬂrcxpale in, a class act!oxi Komg », 'U

are not so small as to make it xmpractacable to assert lns claums on an individual basas.
IL. STATEMENT OF FACTS
Plaintiff began ‘his employmmt Wxﬂl CLS on or about March §, 2004 (Declarahmof Rod
Rave (“Rave Decl. ”) 1 2’) On Beccmber 21 2004 Plamhﬂ' and CLS executeda domnn:entenhﬂ'

“Settlement Agreement and Rc[case of AH Clmms i under which Plamntiff rccexvcd ccﬂam sums m

(Rave Decl. §3; Exh: A) AlsoonﬁccanbeTZl 2004 Pimm.tﬁ'andCLS cxwmcdadommm""'

cnutled “Propnetary Informahon and Arbm-anon Pohcy/Agrcemtmt, wherein bo’th partws agrcedto

. NOTICE OF MOTION AND MOTION FOR ORDER COMPELLING ARBITRATION
WEL 7234v2 02/07/07 ’ .

ndE g
v PR

The Supemor Court jsdn mprow forum’ for this lawsuit because Plaintiff s:gned a vahd and -

Havil Company of Cal)%rma, 145 Cal.App 41 1243 (2006) and Discover Bark. Superior Court, 3617

Cal.4th 148 (2005) coificnt that the a1bm'atmn agreement, including the class action waives, i alids |

exchzmgc for his agreemcn’f to xeleasc CLS for any potential clmms he may have had up to that daie _; |

arbitrate any and alf chsputes relating to Plamﬁﬁ’ s employment and separation from CLS (“the ) . I

Arbm'ahon Agrchcm”) (Rave D°‘51 14 Exh B) BOth parhes also agreed to arbitrate all other ::'--. g
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| counsel, advxsmg that Piamhff had cxecuted the Arbnranon A@recment and requcsted that Planmff _

2-g9-87 18:63  Pg: 8/16

potential and future claim Bétvwes thein. (14, Finally; the Asbitration Agreement providés i pareas
follows: |

EMPLOYEE and COMPANY expmssly intend and agree that class action and el
representatzve actxon,pmcedtm shattnot be assctted, nor will they apply, in any . -
arbitration pursirarit to this 'Pohcy)’Agreemmt - EMPLOYEE and COMPANY: agree

. " that each will nof assert class action Of representative action claims against the otherin -
arbitration or otheiyeise ... each of EMPLOYEE and COMPANY shall only submxt TR
their own, individual <laims in axbmauon and will not seek to represent the mten:sts of I
an}'othetperson” SR

(Id. atpp. 6-7, % 16(b)) Pfa:nnff Was natreqm:ed‘to execute’ the ageement asa conchtron of lns
employhent. (Rave Decl. 'i 5) The Aib;traton Agm&ment was provided to some: dn\r
corjunction with thc releaseon the same date. some- drivers chose to sign it and some dld not. . (td.) _‘
Plamtxﬁ' voluntarily s:gued the Atbitration Agrcemmt Plaintiff was ternnnated on August 2.', 2005, for

-mpeated vmlatlons of coxnpany polrcy ('Rm})ccl 1 6)
Plaumff filedﬂns lawmat on August 4 2006, On December 6; 2006, CLS wrote ioPIamttﬁ*

vohmtanly submit }ns claims to- axbmatxon. (S}nvayl Decl. 1 2; Exh. A).- CLS also provxded oonmsel 2
_copy of the agreement (Id.). On Jaxmary 8 2007 Planmff’s counsel reSpondcd via lettcr mm
abench trial in liey of arbm{muon, (ShrvayzDecl 1 3; Exh. B). Because counsel’s Ianuaxy Slewer
mentioned “putative class mmnbcrs CLS again wrote counsel to point out that the Arbltnmon :
Agreement also contamed an agteeiment to not pmwc class clains. {(Shivayi Decl. §4; Exh. C) CLS
agam requcstzd that Plamhff subxmt lns 1ndw1dual clmms to arbxtratzon (1d). Plamhff has: teﬁtsc&
do so. (Shivayi- Decl qs; Bxh. D). At the casemanagcment confcrence on Januaiy 22, 2967 'the |
Court directed Defendant CLS to ﬁle its motton to compcl arbitration by February 9 2007.

"

"

.4 o
NOTICE OF MOTION AND MOTION FOR ORDER COMPELLING ARBITRATION
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|{m.  ARGUMENT

[

Code of Civil h'ocedwe section 1280 prowd&s

A wrxtten agmement to submit to atbmamn an existing controversy or a controvcrsy
- thereafter arising is valid, enforceable and irrevocable, save upon Such grounds as exist
for the revocauon of any. contract.

N " I NI

pnvate arbitration in tlns state Inre Tobacco Cases 1 Jccp 404] 124 Cal. App. Ath ]095 H03 .

-
<

(2004) Thmugh this dcta.\ied statulory scheme, the LCSISIatm‘e has cxprcssed a “strong pubhc pOhcy:_-_"'f -

5oz
E
s,
&
g
&
é
w
1]
B
3
g.
3
g
%
g
=
5
%
K.
%
X

-
w.

'al.so Moncharshv. He:ly & Bzasé 3 c.wna ; sqo (1992)

-
N

Callforma law lﬂce fe&era] law, favors enforccment of vahd arbitration agreements

—
1%

' Armendanz V. Faundatzon Hea?th Psycheare Sef'vzces Inc., 24 Cal.4th 83, 97-99 (2000) ' “Callfomm

—
=)

has a strong pubhc pohcy i {'avor of axbntratmn and any doubts rcgardmg the arbmab‘hty-ofa

—
3

are resolved in favor of atbm'atmn Coast Plrza Doctors Hospital v. Blie Cross of Cal fomra 83

= e
v &

Cal App.4th 677, 686 (2000) Consequently, couns will “indulge every interidment fo g:ve cﬂ'ect to:

)
[~

such proceedmgs.’_’- In re_ Tobacco Cases, 124 Caj.-App.4th at 1103.

N
St

N
N

Code of CIWI Procec'z'm'esecuon 1281 2pr0V1des

&

)
N

On petition of a party to an arbmauon agreement alleging the existence of 2 written
-agreerment to arbitrate & controversy and that a party thereto refuses to arbitrate such
“controversy, the court shall érder the petitioner and the respondent to arbitrate thc
CODII‘OVCIS}’ ifi n detzrmmes”chat aif agreement to arbmate the confroversy exists....

NN
AN

a.pm:ty te @ agwemem to arbltrate ay-bring an action to compel

N
%
<
B
a.
&.
w
=l
3

specnﬁc pcrfonnzmoe of the arbxtrauon provxsmn by auegmg the existence of the agwement arid that- o

NOTICE OF MOTION AND MOTION FOR ORDER COMPELLING ARBITRATION

[ 'wet 723av2 02105007




Fax sent by 131085569632 ~ GROTTA GLRSSI‘_MN ~-g9-87 18:84 Pg: 108/16

—

T S R N T B e o S < S el
oo\:a\-mxs_-uwuo.\oooxxalm.bwn-—o

unconscionability cx:sts Sze?ela » Discavar Bank 97 Cal. App.4th 1094, 1099 (2002)

11 As the California Snprame Coun has mted, "under both foderat and Cahf0m1a law atbltrauen

\oooqc«m..:suam'

[{causmsoe (MO)HMBEM acknowledged tha the acitation clanse was vilid b

4| remedies. Tt does:riot Iinﬁtdiscovery It apphes o both Plamhﬁ" s claims’ agmnst the cmployefamd

the opposing party refusesto &rbm'atc he’ controve:sy See. Meyer v. Carnow, 185 Cal. App. 3d 169
174 (1986). Both requemests de elwfiy prwcnt hcre '

3. MMT&M:%fommmt Of The Arbitration Agreisents~ |

" “An agre'ém‘cnf to arbihate is e:nfon‘;mble unless a reéognized contract defénse, such as L

agreements are vahd, mevocable and enforceable savc upon such- grounds as exist at law or in equﬂy

 for thc revocation of any commct” Armendanz v. Foundation Health Psychcare Servzces Im: 24

realizing it contaihed a ciassacuon waiver,. coungél'canht_)i no_ﬁ'r arghb that the arbltranonclanse

unconscionable. _ | ' _
The ArbxtrauonAgmcmentmeeis all ofthe reqmrements and minimum procedural sta:ndaxds A

set forth i in Armena’anz In ozder to becnfowmb!e, Armendarxz reqmres that arbltrataon e

must not. (l) Jimiif stamtorﬂy xmposcd remed’ ies; (2) Yemiit adequate discovery; (3) be 0ne~81&ed, {4)-

requu-e that a plamuﬁ' pay. mxreascnable costs and the axbstranon fees. ld At 103-109. The Arbxtranon 1

vice versa. Lastly, it pmvadcs ‘that the empldyer wﬂl pay the arbxtrator s fees; as well as all costs ﬂmt

are mmique to the _afbxtratxon settmg.

B, The Conrtmtmfem ':Qf'.'me.l:iﬁ ation.

" A party. may seék a siay ofpeﬂdmg htxganon in conjlmcnon with a pctmon to compe _
arbitration, and that stay nmst be pranted whcre the Court orders arbitration of the dlspute Code of S

sztl Procedure §1281 45 Twenheth Ceru‘ury Fox Film Corp. v. Superior Court 79 Cal. App 4th 188

NOTICEOF MOTION AND MOTION FOR ORDER COMPELLING ARBITRATION

WCI 7234v2 0207007

Agreement here comphes Wlth the reqmmmmts of Armendariz. Tt does not hmlt statutorily lmposed' 5 5
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| Cal.4th 951,972 (1997)

‘his account. I Morcover a]though aiﬁ:eswe conh'acts are genetally em'omed, class actxon waxv_'

192 2000). Becanse thearbirmion pgrecinent hore e valid and enforceable, i Cotrt showkd

arbitration and stay the pcmhng litigation. -

C. ‘The CourtSheukIEnfmrcethePartl&s Agreement And Diswiss Phintifi’s Class - 1
C‘l:nms . R

L ’I'heA:rbm Aggmnfﬂe&l_gm AConh-actOfAdh% ;

Although nota mgmﬁcant factor thc Arbitration Agreement here was not a contract of B
adhcsnon Plamuﬁ' was ot focrccd to szgn the Arbitration Agreement contammg the class action wmver .
as a condition ofhis employmem. Plamhff was ptovxdedwnh the Asbitration Agmemmt i
c&mjmctlonwmtb the re]eaSe ﬂiat tie sx@ed The ngcrs were not  forced to sxgn the Arblh'ahon
Agreement. Some dnvers agpcedto sxgn wInlc somse chd not In fact, thmff signed the agteemcn
question in December 2004, almost & year after the mccpnon of his employment with CLS . -

2. . fmi":i

: : Aetwn err Is Vﬂid ‘Axnid Enforceable. _
: 1“ order toinvahdate & comracmal provmon bceause itis “lmconscxonabl both Scedn
and substantive unconscmnabﬂity mist be present. Armendariz; 24 Cal 4th at 114. The Cahforma:? e

Supreme Court has adopbcd a shdmg scale anatysis, 1mder which the gxeater acontractterm is

procedmally Bnconsc)onable ‘the Jess evidence of sub’stannve unconmonabxhty need be presented

vice versa. M. 'fhe burden rests with a p!amuﬁ'to provz that the class ‘action waiver is both

procedurally and substanﬁ’veiy unéonscionable. - Engallav. Permanente Medical Group, Inc., -1'5 N

. In Discover Bank v Supenor €0wt the Cahfoma Suprcme Court held that an element of ‘

procedural mconsclonabzhty ex:stx when a consumer is ngen an amcndmcnt toits cardholder

1] agreement, in the form of a“bill-smﬁ‘cr > whlch contains a class action waiver. 36 Cal 4th 148 160~

(2005) This is due fo the ﬁmt that Ihe copsutier has 10 chome but to daccept the terms unless he closw

| WC3 7234v2 02/07/07

. o1 .
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 the court held thit tbe arbxtratlon agreement and class action waiver in an employment agtccment,

.whzch plaintiff was reqmrcd to mgn asa condmon of employment, were not unconsclonable and thus 1

‘[ cause of action were thousands of do!lars and thus' not “predxctably small amounts of damag"_ i

such contracts may also be s’ﬁ,&ktanﬁvcl‘y uncomscionable because they “operate effec_tivé]faé 1 _ RO B
excuipatory contract clauses that are contrary t pubhc policy.” Id: at 160-61.
- In Szetelav st’cover Bank, ﬁlc cou:f smted as follows

This provxszon is cIear}y meanﬁo prcven‘t cmtomers, such as s Szetela and those be seeks

to represent, from seehng redress for relatively small amounts of money, such as the .

$29 sought by Szetela, Fully aware that few ciistomers will go to the time and trouble

of suing in smal clatms court, Discover has instead sought to create for itself virtual -

immunity from class or rqnesentauve actions despxte their potential merit .. [emphasxs _ ;.f
_ -added] - ) . P

97 CaI.App Athat 1 101 ijms arbr&ahonagrecmcnis and class acﬂon waivers are no nemsmly
exculpatory clauses. Because damages in consmer cases, however are often so sma]l thcat cIaSS e
actions are the niy @ﬁzdwe way'to halt and redress such  exploitation,” class action waivers are
unenforceable only in such cxrcumstancw Dzscover Bank 36 Cal:4th at 161 [emphasxs added] -

On the: other b:md mKomg '3 U Haul C'Omptmy of Cali forma 145 Cal App 4t 1243'(2__

were enforceable. ‘The oourt reasoned that*pla.muﬂ' had fuiled to establish predictably sman Aok e

potential damag% such thzt a class act:on would be the only. eﬁ'ecnve way to address lns clmms :
1252-53 Asan example the: courl looked at the penalhes ava;.lable under just one of p]amuﬁ’ s cau5cs S

of action for mlssed meal penods and concluded that the potenhal penalties alone under that smgle .-

at 1253 54. Plaumﬁ‘ in tlns case has a snmlﬂr cla:m for missed meal periods.

Here, Plaintiffs Potenhal Damages Are Not So Prediciab Simall As To .. - g
Render The Class. Acnon Waxver Unconscionable. And Thus Unenforceable. _'

_ While CLS demwiai!:‘of thc al}emems set forth in Plaintiff’s Complamt, Plamuﬁ’s alleged

potznual damagw here a:ennhe tboumds ofdollars Exrst, Plamnﬂ' has alleged that the “monetary:,

S -8
NOTICE OF MOTION AND:MOTION FOR ORDER COMPELLING ARBITRATION

WC 7234v2 02407007




Fax sent by : 13185569632 GROTTA GL:QSSHQN

Yoo A

[y

W 0 N & v s W N

QO 0 N Y N B WON e o

NN N NN
W 3 N W = W

l plamnft‘ s canses of acﬁ(m; whxchwere alleged to be typical of the other class membcrs, weie Beiier

-1 (Complaint Y 28, 29) In addmcm to the: al}cgedly unpeud overtime wages, Plamnﬁ‘ would be: enmled"3 -

-to interest, costs attorneys few and penalhes Labor Code § 1194

{| fermination. (Complamt‘f 35) In addition to thé a]legedly unpard wages, Plaintiff is enmledte g

R

°-89-87 18:86  Pg: 13/16

damages and rcstrtut;on sought by {h:m}excced the minimat Junsd:ctlonal limits of the Snpenor Court

andwlﬂ bembhshcdaceenﬁngtopmofatmal” (Comp!amtjl) TthOmgcomtalsonotcdﬁ:at o

jurisdiction claims. Jd at 1253 Thus, according to Plaintiff hlmself his potential damages cxceed »
$25,000. Cade of Civil Pfocediv'e § 86(a)(1)
Even if Plamtxﬁ Ch;ms that' lus ;mmd;cﬁom} hmtt allcganm is based on the enhre clam

potenhal damagw,hw mﬁiv:dua] potcntxa} damag&c ire suu Targe enough to rcnder ‘the classacnon;
waiver valid’ and cnforccable Smce Plaintiff sigoed arelease for any and all potential clmms on
Dece:mber 21, 2004 and‘wastexmmated on’ August 2, 2005 his damage penod is 223 days of

employment, Or- appm)nmalfcly 32 weeks
In his first cause of actxon, lennff aﬂeges that CLS failed to pay him ovemme Wages .

- In }ns séeond cause of aa:hon, lenhff aﬂegw that- CLS faﬂed to pay him wages due'upon

penalty equaling his wages for a 30-day period. Labor Code ‘[ 203.

. " Inhis third canse of achon, Plainﬁff alleges CLS fa:led to provxde him with- complc‘{eaud
accurate wage stamnem (cemphmt'; iy, For ﬂns alfeged miauon, Plaintiff is' pomiuaﬂy »
to the greater of either: @ hls actual damagw ‘or (b) $50 for the first violation and $100 for eacb 3
subsequent one ($I 550 in potenna! penthes alone for Plamuff under this cause of act:on) Labor. o

Code § 226(€). Plamnﬁ' would also be enmlcd to lus costs and attomeys fees. 1d -

In his fourth canse ofachcm, Plamtaff aﬂeges that CLS regularly rcquued hunto work d

legally-mandated rest breaks (Complamt b | 45) If tme, Plaintiff would be entitled to an addmonal _
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| true Plamtlff would beenm}ed to h)swagm forthe work actnally performed dnrmg thc meail

hour of pay at }ns regukzr :rahe for cvery day thathe mxssed arest, break Labor Code 1 226 7{b) -

In his fifth cause ofacﬁon, Plaintiff: a!legﬁs that CLS regularly faﬂed to provxde lnm wn‘h _
legally-mandated meat penods (Complamt %153- -56). Plaintiff also-alleges that not only was he

reqmred to work diring medt pcnods he Was 1ot compensaied for such work. (Complamt 1 56) I

plus 2 penalty of 2an ad(htwnal hour of pay at hxs regular tate for every day that he rmss::d a mea]
pcnod. Labor Code § 226. 7(b) '

' In add:txon to all of tﬁaabove, Plamtlff would also potenually be entitled to statutory penaines'
for the alleged overtime mdme pcned mlstmns Labor Code § 558 Piamuﬂ"s potenha} ciiatties
uuder section 558 arc as follovm (1) $50 for the 1mua1 pay period during which Plaintiff’s Was | G
wnderpaid; and (2) $100 for cach subsequent pay period during which Plaintiff was underpald Td: If
Plamnﬁ’s allegations are u'ue lenuﬂ’wmﬂd be entifled to another $1,550 under ﬂme smmwfy: :
pena}tles This is in addmon 16 all the: othcr penalhes, his:actaal d&m&ges, prejudgment mm& on it

ailegedly unpaxd wagw,-post—_mdgment mbém-on the entxrc sum, costs, and attorncys fm '

Certainly, these arenot the cucumstances contemplatcd by the Dlscover Bank Coun m: holdm!;::: ' "_':

class action waivers m consumer ccmtrac!s unenforceable. The class action waiver here is: not the .
exculpatory clause” dlscussed by the Drsco»erBank Comt chovgr Bank, 36 Cai 4th af 161 ;-'Her
the class action waiver does not exempt CLS “ﬁ'om mponmblhty for [its} own fraud, or willfut i m_]ury e
to the pexson or property of anotber > 1d at 162—63 .
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