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COMES NOW Plaintift/Appellant and submits this Reply to
Opposition to Request for Taking of Judicial Notice:
1. EXCEPTIONAL CiRCUMSTANCES WARRANT THE TAKING OF
JUDICIAL NOTICE EVEN THOUGH THE MATTERS SOUGHT TO
BE NOTICED WERE NOT BEFORE THE TRIAL COURT:

Presbyterian Intercommunity Hospital opposes the Request for Judicial
Notice on the basis that the matters sought to be noticed were not before the
Trial Court. The law of California is clear, however, that a reviewing court
may properly take judicial notice of matters that were not before the trial court

when “exceptional circumstances” are present. (Haworth v. Superior Court

(2010) 50 Cal. 4™ 372, at 379) Such exceptional circumstances as warrant the
taking of judicial notice are present in the case at bar.

PIH argues in its OPOM that every negligent act or omission that
occurs within the confines of a hospital constitutes professional as opposed to
ordinary negligence. This argument, however, appears highly disingenuous to
Flores because neither PIH nor any other health care provider in the State of
California nor their insurers operate in reality as if every negligent act or
omission that occurs within the confines of a hospital constitutes professional
as opposed .to ordinary negligence. This is readily apparent from the

documents Flores requests this Court to judicially notice.



These documents include the exemplar physician and hospital insurance
policies provided by NorCal Mutual Insurance Company, the successor to
SKIPIE. These policies clearly demonstrate that physicians, hospitals, and
their insurers purchase and sell one coverage for negligent medical acts or
omissions and a second class of coverage for general/premises liability. They
also include the website and article presented by the American Academy of
Orthopaedic Surgeons which directs its members to understand that medical
malpractice coverage alone is not enough, but that they need to also purchase
general/premises liability insurance.

PIH argues to this Court that every negligent act or omission that
occurs within the confines of a hospital or a doctors office constitutes
professional as opposed to ordinary negligence. Yet, the entire health care
industry acts in reality as if not every negligent act or omission that occurs
within the confines of a hospital constitutes professional as opposed to
ordinary negligence.

Flores suggest that what is before this Court is an important issue of
law, otherwise this Court would not have accepted review. Flores also
suggests that this issue should be resolved in the full light and not in darkness.
Justice should be formulated with full knowledge of the realities of the world

within which it is to be applied. PIH would rather it be formulated with



blinders on.

Exceptional circumstances here exists because this matter was decided
by the Trial Court on demurrer. Flores had no reasonable opportunity to
conduct any discovery as to the insurance coverage purchased by PIH nor sold
to PIH by its insurers. Had the action survived the pleading stage, Flores could
and would have conducted discovery on the issue of insurance coverage. Form
Interrogatory 4.1 would have been propounded seeking the identity of any and
all insurance coverage providing or potentially providing coverage for her
claim. A demand for production of documents would have been propounded
demanding production of any and all such insurance policies. The case was
decided on demurrer, however, and Flores has no such opportunity.

Flores’ only opportunity to demonstrate the realities of the world, i.e.
the fact that insurers sell and health care providers buy general/premises
liability coverage comes by way of judicial notice before the reviewing courts.
Flores’s dilemna was not the result of lack of diligence. She did nothing
wrong. The Trial Court sustained the demurrer to her complaint without leave
to amend before she ever had a chance to conduct discovery. Here, she seeks
merely to ask that this Court proceed without blinders to the realties in which
the health care industry and its insurers act, contrary to how they argue to this

Court.



II. PIH’S ARGUMENT THAT JUDICIAL NOTICE OF AB1 IS NOT
PROPER IS TOTALLY UNFOUNDED:
Flores has asked this Court to take judicial notice of AB 1, the law

enacted as MICRA. Thisis the law. In doing so, Flores asks this Court to take

judicial notice of California statutory law. Pursuant to Code of Civil
Procedure sec. 451, this Court must take judicial notice of California
decisional, constitutional and statutory law. AB 1 is the statutory law of the
state of California.

PIH argues that AB 1 constitutes the “Legislative History” of MICRA.
To the contrary, AB 1 is the law enacted by the Legislature of the State of
California. This Court must take judicial notice of this law.

Flores provided a copy of AB 1 to this Court for the convenience of the
Court. PIH argues that Flores has not shown that “...the composite of the
Medical Reform Legislation...” constitutes statutory law. Flores, however, is
under no obligation to provide a court with a copy of the statutory law to
mandate the taking of judicial notice. Flores only did so as a convenience to
the Court. To this effect, her counsel went to the Orange County Law Library
and copied AB 1 from the official records of the State of California. This was
all done with the intent of saving the time and energy of this Court in doing so.

1f PIH would require the Court to do so on its own, then the time saving intent



of Flores is lost, but her request for judicial notice is not.

111. CONCLUSION:

Flores suggests that law, which operates in a real world, should be
formulated with a view to the real world, not a view obscured {rom reality.
PIH would appear willing to obscure the real world and to ask this Court to
decide the important issues before it with blinders to how the health care
industry actually operates. Law should not be formulated without a view to

real life events and practices.

Dated: February 11, 2013
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