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Relie

Vol.I,JA 1

1/9/09

Minute Order [Petitioner’s Ex Parte Request
for Order Shortening Time)

Vol. 1, JA 27

1/13/09

Notice of Hearing and Demurrer to Verified
Petitions for Writ of Mandate and Complaint
for Declaratory and Injunctive Relief [by
Governor Arnold Schwarzenegger, David
Gilb and Department of Personnel
Administration (“DPA™)]

Vol. 1, JA 31

1/13/09

Memorandum of Points and Authorities in
Support of Demurrer to Verified Petitions
for Writ of Mandate and Complaints for
Declaratory and Injunctive Relief by
Schwarzenegger, David Gilb and DPA
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Memorandum of Points and Authorities in
Support of Verified Petition for Writ of
Mandate and Complaint for Declaratory and
Injunctive Relief by CASE
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Minufe_Order [relating PECG, CASE, SEIU
and CCPOA cases]

Vol.I, JA 135
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| Opposition to Petitioners’ Petitions for Writ-

of Mandate in Consolidated Actions
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for Writ of Mandate :
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Exh. B: Nov. 6, 2008 Special Session
Proclamation

Vol. I0, JA 308

GG

1/22/09

Amended Declaration of Peter Flores, Jr.,
Exh. C: Governor’s legislative proposals
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Local 1000

Vol. I, JA 235

 1/20/09
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Jan. 9, 2009 PECG Weekly Update

Vol. I, JA 238

1/20/09

Declaration of David W. Tyra, Exh. 10:
Dec. 1, 2008 Fiscal Emergency.
Proclamation

Vol. I, JA 240

1/20/09

Declaration of David W. Tyra, Exh. 11:
Dec. 19, 2008 Executive Order S-16-08

[ Vol. 1, JA 243

1/20/09

Declaration of David W. Tyra, Exh. 12:
Controller’s Dec. 19, 2008 Press Release

Vol. 1, JA 246

1/20/09

Declaration of David W. Tyra, Exh. 13:

' Dec. 12, 2008 letter from Controller to

Governor and Legislators

Vol. I, JA 248

1/20/09

Declaration of David W. Tyra, Exh. 14:
Department of Finance Financial
Presentation

Vol. I, JA 252

1720/09

Declaration of Director of Finance

Michael C. Genest in Support of Opposition
to Merits of Petitioners’ Petitions for Writ of
Mandate

Vol. II, JA 267
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1/20/09

Declaration of Julie Chapmen, Exh. A:
Notices sent by DPA to PECG, SEIU Local
1000, CASE and CAPS

Vol. 10, JA 277 -

1/20/09

Declaration of Julie Chapman in Support of
Opposition to Merits of Petitioners’ Petitions
for Writ of Mandate

Vol. 11, JA 273
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2/11/09

Judgment Re: Verified Petition for Writ of
Mandate and Complaint for Declaratory and
Injunctive Relief

Vol. IIT, JA 543

2/3/09

Letter from Respondent/Defendant
Controller to Judge Marlette seeking
clarification of ruling

Vol. I, JA 521

1/13/09

Memorandum of Points and Authorities in
Support of Demurrer to Verified Petitions
for Writ of Mandate and Complaints for
Declaratory and Injunctive Relief by -
Schwarzenegger, David Gilb and DPA

Vol. I, JA 36

1/13/09

| Memorandum of Points and Authorities in

Support of Verified Petition for Writ of
Mandate and Complaint for Declaratory and
Injunctive Relief by CASE

Vol. 1, JA 108

QQ

1/2/09

Minute Order [directing respondents to file
amended request for judicial notice that
attaches complete text of all provisions of
the MOUs cited in briefs]

Vol. I1, JA 379

1/9/09

Minute Order [Petitioner’s Ex Parte Request
for Order Shortening Time]

Vol. I, JA 27

2/4/09

Minute Order [re Controller’s request for
clarification of Court’s order]

| Vol. IIT, JA 540

1/16/09

Minute Order [relating PECG, CASE, SEIU,
and CCPOA cases] :

Vol. I, JA 135

TT

1/29/09

Minute Order [Ruling on Petitions for Writ
of Mandate, Complaints and Demurrers]

Vol. 01, JA 500

2/3/09

Notice of Appeal by CASE

Vol. I, JA 535

cce

3/277/09

Notice of Election to Proceed With
Appendix on Appeal by Schwarzenegger

-and DPA

Vol. ITT, JA 621

2/20/09

Notice of Entry of Order After
Hearing/Judgment Re: Verified Petition for
Writ of Mandate and Complaint for
Declaratory and Injunctive Relief

Vol. IO, JA 578
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GGG

4/13/09

Notice of Filing of Designation and Notice
to Reporter’s to Prepare Transcripts

Vol. I, JA 635

1/13/09

Notice of Hearing and Demurrer to Verified

Petitions for Writ of Mandate and Complaint

for Declaratory and Injunctive Relief [by
Governor Arnold Schwarzenegger, David
Gilb and Department of Personnel
Administration (“DPA”)]

Vol. I, JA 31

6/9/09

Notice of Non-Availability of Registrar of
Actions a :

Vol. III, JA 639

2/11/09

Order After Hearing [re Writ of Mandate)

Vol. I, JA 559

1/22/09

Reply to Opposition to Petition for Writ of
Mandate

Vol. II, JA 364

1/13/09

Request for Judicial Notice, Exh. C:
Dec. 22, 2008 Unfair Practice Charge filed
by SEIU, Local 1000 _

Vol. I, JA 63

1/13/09

Request for Judicial Notice in Support of
Demurrer to Verified Petitions for Writ of
Mandate and Complaint for Declaratory and
Injunctive Relief [by Schwarzenegger, Gilb
and DPA] ’

Vol. I, JA 59

4/9/09

Respondent/Defendant John Chiang’s
Amended Notice of Appeal; Notice of
Election to Proceed by Way of Appendix in

Lieu of Clerk’s Transcript; Notice of

Designation or Reporter’s Transcript

Vol. I, JA 631

DDD

4/1/09

Respondent/Defendant John Chiang’s
Notice of Appeal; Notice of Election to
Proceed by Way of Appendix in Lieu of
Clerk’ Transcript; Notice of Designation of
Reporter’s Transcript

Vol. ITI, JA 624

EEE

4/3/09

Respondents’ Designation of Additional
Proceedings for Reporter’s Transcript

Vol. ITI, JA 627

1/20/09

Respondent Schwarzenegger and DPA’s |
Otpposition to Petitioners’ Petitions for Writ
of Mandate in Consolidated Actions

Vol. I, JA 137
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SUPERIOR COURT OF CALIFORNIA,
COUNTY OF SACRAMENTO

GORDON D SCHABER COURTHOUSE
MiNUTE ORDER

Date: 01/29/2009 Time: 09:00:00 AM Dept: 19

Judicial Officer Presiding: Judge Patrick Marlette
Clerk: Ramos, A.

Bailiff/Court Attendant: Munoz, O.
ERM:
Reporter: K Nowack #6987,

Case Init. Date; 01/05/2009

- Case No: 34-2009-80000134-CU-WM-GDS Case Title: California Attorneys Adminmistrative Law
Judges and Hearing Offices In State Employment vs. Amold

_ Case Category: Civil - Unlimited

Event Type: Petition for Writ of Mandate - Writ of Mandate

Causal Document & Date Filed:

Appearances:

Patrick Whalen, attorney for Petitioner
Will Yamada, attorney for Respondent
David Tyra, attorney for Respondent

Shawn Silva, attorney for Respondent

The following cases were heard in conjunction with one another:

PROFESSIONAL ENGINEERS IN CALIFORNIA GOVERNMENT, et al., v. GOVERNOR ARNOLD
SCHWARZENEGGER, et al., Case No. 2008-80000126;

CALIFORNIA ATTORNEYS, ADMINISTRATIVE LAW JUDGES AND HEARING OFFICERS IN STATE
EMPLOYMENT, v. GOVERNOR ARNOLD SCHWARZENEGGER, et al., Case No. 2009-80000134;

SERVICE EMPLOYEES INTERNATIONAL UNION, LOCAL 1000, v. GOVERNOR ARNOLD
SCHWARZENEGGER, et al., Case No. 2009-80000135.

The following shall constitute the Court's final rulings on the demurrers and petitions for writ of mandate
and complaints for declaratory relief in the above-captioned matters:

Introduction and Background:

On December 19, 2008, in a response fo the current State budget crisis, Governor Arnold
S_chwarzene%ger issued Executive. Order $-16-08. As relevant to this action, the Executive Order
directed the Department of Personnel Administration, effective February 1, 2009 through June 30, 2010,
to adopt a plan to implement a furlough of represented state employees and supervisors for two days
per month, and to adopt a plan to implement an equivalent furlough or salary reduction for all state
managers, including exempt state employees.

Date: 01/29/2009 : MINUTE ORDER Page: 1
Dept: 19 : Calendar No.:

CASE JA 000500



Case Title: California Attorneys Adminmistrative Law Case No: 34-2009-80000134-CU-WM-GDS
Judges and Hearing Offices In State Employment vs.

Several organizations representing state emplo?/e,es affected by the Executive Order have filed three
separate petitions for writ of mandate and complaints for declaratory relief challenging the provisions of
the Order imposing the furloughs, and seeking to overturn them.

The first such action, Case No. 2008-80000126, was filed by petitioners Professional Engineers in
Califonia Government ("PECG") and California Association of Professional Scientists ("CAPS") on
December 22, 2008. That action initially was assigned to Department 33 of this Court, Judge Lloyd
Connelly, presiding; it was reassigned to this Department after respondents filed a peremptory challenge
to Judge Connelly pursuant to Code of Civil Procedure section 170.6 on January 7, 2009.

The second such action, Case No. 2009-80000134, was filed by petitioner California Attorneys,
Adnministrative Law Judges and Hearing Officers in State Employment ("CASE") on January 5, 2033.
That action was assigned to Depariment 33 of this Court, Judge Lloyd Connelly, presiding. Petitioner

simultaneouslgl filed a Notice of Related Case in that action, stating that it was related to Case No.
2008-80000126.

The third such action, Case No. 2009-80000135, was filed by petitioner Service Employees International
Union, Local 1000 ("SEIU"), on January 7, 2009. The action was assnlgned to Department 29 of this
Court, Judge Timothy M. Frawley, presiding. Petitioner simultaneously filed a Notice of Related Case In
that action, stating that it was related to Cases Nos. 2008-80000126 and 2008-80000134

On January 9, 2009, the Court heard simuitaneous .ex parte a?plications by the petitioners and
respondents in Case No. 2008-80000126 for orders shortening time that would have the effect of setting
a hearing on respondents’ demurrer to the petition and the hearing on the merits of the petition itself for
a date prior to February 1, 2009, when the furloughs would go into effect.

At the hearing on January 9, 2009, counsel for the petitioners in Cases Nos. 2009-80000134 and
2008-800001 a88eared and stipulated on the record that those cases would be treated as related to
Case No. 2008-80000126, and that those cases would be transferred to this Department for hearing
pursuant to Rule of Court 3.300(h){1)(a). Counsel for respondents in Case No. 2008-80000126 also
_stated on the record that he represented the respondents in one of the other two cases, and most likely
would represent the respondents in the other (although at that time, the petition had not formally been
served on the respondents), and also stipulated on the record that the three cases would be heard in
this Department as provided above. The parties further agreed to a briefing schedule and to a combined
hearing on the respondents’ demurrers to, and the merits of, the three petitions. The parties to all three
actions have filed their briefs and other papers according to the agreed-upon schedule and the Court
heard oral argument on the matter on Thursday, January 29, 2009,

On January 12, 2009, a fourth action was filed challenging the Governor's Executive Order, entitled
California Correctional Peace Officers Association v. Governor Arnold Schwarzeneﬁger, et al., Case No.
2008-80000137. The Court issued an order finding that case to be related to the three cases captioned
above and further ordered that case assigned to this Department. That case has been set for hearing on
Friday, February 5, 2009. )

li Prelimj i

Respondents have made two requests for f'udicjal notice, filed January 9, 2009 and January 13, 2009,
a!on&iwith an Amended Request for Judicial Notice on Januacr’y 23, 2009 in response to the Court's order
directing them to submit complete copies of the Memoranda of Understanding ("MOUs") involved in
these actions. No objections to the requests have been filed. The Court has reviewed the requests and
the documents attached thereto and finds that all such documents are proper subjects for judicial notice.
Respondents' requests for judicial notice are therefore granted.

Respondents' evidentiary objection to the Declaration of Peter Flores, Jr. is overruled on the 3rdund that
the lack of a signature on the declaration has been remedied by the filing of an amended declaration,
unchanged in substance, which bears Mr. Flores' signature.
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Ruli n ' Demurr itions:
Respondents’ demurrers are overruled on the following basis:

The petitions and comFIaints allege generally that the provisions of the Governor's Executive Order
S-16-08 that implement a furlough of represented state’ employees and supervisors for two days per
month, and an equivalent furlough or salary reduction for state managers, effective February 1, 2009
through June 30, 2010, are invalid in that such action on the part of the Governor is not authorized by

hag\hé'zg?t?) moreover is forbidden by certain provisions of law, in particular, Government Code section

The Court finds that such allegations are sufficient to state a cause of action for issuance of a writ of
mandate or for declaratory relief, regardless of whether Government Code section 19826(b) is
superseded by the terms of the MOUSs petitioners have entered into with the State (as respondents
argue), because the petitions and complaints allege, in essence, that the Gavernor lacks the positive
authority to make the challenged order in the first instance, irrespective of any statutory prohibition that
may or may not apply. The allegation that the Governor lacks any authority to make the cthallenged order
is sufficient to state a cause of action on its own. '

The Court further finds that the issue of the Governor's authority fo make the challenged order is not an
issue within the exclusive initial jurisdiction of the Public Employment Relations Board, because it
involves issues of statutory interpretation and separation of powers between the Governor and the
Legislature, which are matters .?roperly within the jurisdiction of the courts, and not issues of unfair
practices under the Ralph C. Dills Act,"which are matters properly within the jurisdiction of the Board.
See, e.g., California School Err]plc_iyees Association v. Azusa Unified School District (1984) 152 Cal.

pp. 3rd 580, 592-693; California Teachers' Association v. Livingston School District (1990) 219 Cal.
App. 3rd 1503, 1519.) Moreover, the petitions and complaints”in effect allege that the Governor's
Executive Order regarding an employee furlough violates the provisions of the Petlt:oners‘ MOUs with
the State g]overnmg wages -and hours. The Board does not have the authority to enforce agreements
between the parties. gGovernment Code section 3514.5(b); see also, San Lorenzo FEducation
Association v. Wilson (1982) 32 Cal. 3rd 841.)

Moreover, even if this Court were to conclude that the Board did have jurisdiction over this matter, it
would conclude that the normal policy reasons requiring parties to exhaust available administrative
remedies do not apply in this case for many of the reasons stated by the Third District Court of Appeal in
a case arising out of an earlier state bud?et crisis: namely, that the facts are undisputed, so there is no
need for administrative development of the record; judicial intervention will not interfere with the
e>_(tpt_ert|se of the agency or create problems of judicial economy, given that the underlying issues are
within the expertise of the courts and undoubtedly would be résolved ultimately by the courts even if
initial jurisdiction were found in the Board; and, given that this case raises questions of first impression
which most likely are bound for ultimate determination in the appellate courts, there is littte concern of
conﬂictm%decmons between the Board and the courts. (See, Department of Personnel Administration v.
Superior Court (Greene) (1992) 5 Cal. App. 4th 155, 168-169.)

In using the terms "respondents” or "defendants” in this ruling, the Court is referring to Governor Arnold Schwarzenegger and
the Department of Personnel Administration. Although State Controller John Chiang also has been named as a respondent in
these actions, the Controller has filed an Opposition to the Respondents'/Defendants' Demurrer stating that his interests are
actually aligned with the petitioners and that, but for the short time frame, he would have filed a formal motion to realign the
parties, seeking to be redesignated as a petitioner/plaintiff, The Controller's position in these actions will be discussed further
below. in this ruling, the Court also has treated the terms "the Governor”, "the Department of Personnel Administration” (or
“the department” or "DPA") and "the State" as being essentially interchangeable.

In addition, even if this Court were to conclude that the Board did have jurisdiction over this matter, it
would conclude that exhaustion of administrative remedies by resort to the Board should be excused on
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the ground that requiring exhaustion under the particular circumstances of this case would cause both
the State and its employees to suffer irreparable injury, again, for many of the reasons stated in the 1992
Greene case: specifically, that the extremely grave nature of the fiscal crisis faced by the state, and the
urgent need for resolution of these issues in as expeditious a manner as possible, create a great

otential for irreparable harm in the nature of layoffs of state employees, with a concomitant reduction in

e nature of state services, all of which are amply demonstrated by the declarations and documents
that have been filed by parties in this matter (margg. of them by respondents). Even if, as the Court of
Appeal stated in the Greene cass, there is a {)OSSI ility that the Board could order the same relief that
petitioners seek here, it is extremely unlikely that the entire process of Board adjudication followed by
judicial review as provided by law would bé completed in a sufficiently timely manner to address the
immediate crisis. (See, Depariment of Personnel Administration v. Superior Court (Greene) (1992) 5
Cal. App. 4th 155, 170-171 S)

Petitioners SEIU and CASE raise additional claims for declaratpr{ relief regarding the effect of.the
furlough on the exempt status of employees under the federal Fair Labor Standards Act ("FLSA"). The
SEIU complaint alleges that a significant number of its employees will be required to work in excess of
40 hours unnq furlough weeks, that such employees will no longer be considered exempt employees
as a matter of law during those weeks, that such workers will be entitled to overtime pay during such
weeks, and that respondents lack any mechanism or systems in place to move employees from exempt
to non-exempt status from week-to-week, with the result being that such employees will not receive the
overtime pay to which they are entitled under the FLSA. Such facts are sufficient to state a cause of
action in declaratory relief based on the theory that respondents are not willing and able to comply with
their obligations under the FLSA, at least for the purpose of withstanding a demurrer. Respondents’
contention that the complaint on its face shows that petitioner's FLSA claim is not ripe for review, and
seeks only an advisory opinion, because there is no allegation that respondents actually have failed to
pay any overtime that is due, is unpersuasive.

The CASE complaint alleges the same facts regarding the effect of the furloughs on its employees'
exempt status under the FLSA. The complaint lacks the specific allegations present in the SEIU
complaint regarding respondents' lack of willingness and ability to comply with the FLSA, but alleges in
general terms that respondents' actions will result in denial of the protection of the laws regarding
overtime compensation. In essence, this complaint [s identical in substance to the SEIU complaint; the
Court concludes that it also states a cause of action for declaratory refief.

Respondents' demurrers are therefore overruled.

The petitions for writ of mandate and complaints for declaratory relief challenging the provisions of the
Governor's Executive Order imposing furloughs on state employees are based on twin contentions: that
the Governor lacks any authority, statutory or otherwise, fo_take such action; and that atﬁphcable
statutory law expressly forbids him from taking such action. For the reasons stated below, the Court
finds that these contentions are unpersuasive.

The facts regarding the implementation of the furiough are essentially undisputed, as is the fact that the
State faces an extremely urgent fiscal crisis. According to documents submitied to the Court, the
Governor, through the Department of Personnel Administration, has developed a furlough plan that will
result in the closing of general government operations on the first and third Fridays of each month,
beginning on Friday, February 6, 2009. The unpaid furlough days are not work days and employees
shall not report to work. For state operations that cannot close, a "self-directed” furlough will be used that
will result in state employees either taking two furlough days each month on days chosen by the
emplo¥ees_ and approved_ by their supervisors, or accruing two furlough days ger month to be taken
when feasible. Salaries will be adjusted to reflect the unpaid furlough days, but benefits will remain the
same.

This is, of course, distinct from the issue of whether there is any proof tending to demonstrate that FLSA violations actually
will ocour, This issue is deait with in the Court’s ruiing on the merits, below.,

There do appear to be disputes of fact over whether the implementation of the furlough will result in violations of the federal
FLSA. This issue will be discussed separately below.
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The Governor's Executive Order thus reduces the normal work hours of state employees for a temporary
period due to the staie's current fiscal crisis. The emergency measure will result in an accompanying
deduction from pay for the hours not worked, but the order does not change established salary ranges.
The Governor's authority for this action is found in statutes in the Governmént Code and in the
employment contracts of the unions challenging the order.

The Governor has the statutory authority to reduce the hours of state employees pursuant to
Government Code section 19851 and 19849.

Section 19851?‘) provides: "It is the policy of the state that the workweek of the state employee shall be
40 hours, and the workday of the state employee eight hours, except that workweeks and workdays of a
different number of hours' may be established in order o meet the varying needs of the different state
agencies."

Section 19849(a) Provides that the Department of Personne! Administration "...shall adopt rules
governing hours of work and overtime compensation and the keeping of records related thereto,
including time and attendance records. Each appointing power shall administer and enforce such rules."

The Court finds that these two statutes,-taken-together, provide the Governor with authority to reduce
the workweek of state employees to meet the needs of state agencies, and to do so bty adopting a rule.
The provisions of the Executive Order regarding the furlough are a rule in that they esfablish a standard
of general aghphcatlon to state employees. Under the circumstances of the current fiscal crisis, the
reduction in the workweek of state employees under the furlough order is mdlsputat_)t!?/ related to the
needs of the various state agencies, which, from the evidence respondents have submitied to the Court,
run the imminent risk of running out of money and thus being unable to carry out their missions, if
immediate action is not taken to reduce expenditures.

The Court further finds, on two separate bases, that the Governor has authority to reduce the work hours
of the state emplo¥ees represented by the petitioners in these actions pursuant to the terms of the
MOUs the State entered into with the pétitioner employee organizations, which remain in effect, although
technically expired, pursuant to Government Code section 3517.8(a). '

See, Memorandum dated January 9, 2009 from David A. Gilb, Director of the Department of Personnel Administration, to
Agency Secretaries, et al., regarding "State Employee Furlough per Govemor's Executive Order S-16-08", attached to the
Amended Declaration of Peter Flores, Jr. as Exhibit H. .

See, Respondents’ Request for Judicial Notice, filed January 9, 2008, Exhibit A, p. 80 (PECG MOUY); Exhibit B, p. 75 (CAPS
MOU); Respondents' Amended Request for Judicial Notice, filed January 23, 2009, Exhibit A, p. 16 (CASE MOU); Exhibit B,
p. 20 (SEIU MOU for Bargaining Unit 1); Exhibit C, p. 22 (SEIU MOU for Bargaining Unit 3); Exhibit D, p. 21 (SEIU MOU for
Bargaining Unit 4); Exhibit E, p. 21 (SEiU MOU for Bargaining Unit 11); Exhibit F, pp. 22-23 (SEIU MOU for Bargaining Unit
14); Exhibit G, p. 21 (SEIU MOU for Bargaining Unit 15); Exhibit H, p. 21 (SElU MOU for Bargaining Unit 17); Exhibit |, p. 21
(SEIU MOU for Bargaining Unit 20); Exhibit J, p. 19 (SEIU MOU for Bargaining Unit 21). In addition, the PECG MOU
provides, in Article 17.1, which appears under the heading "State Rights®, that: "All the functions, rights, powers and authority
not specifically abridged by this MOU are retained by the employer.” (See, Respondents’ Request for Judicial Notice, filed
January 9, 2009, Exhibit A, p. 72.) ,

See, respondents’ Amended Request for Judicial Notice, filed January 23, 2009, Exhibit A, p. 11.

See, Respondents' Amended Request for Judicial Notice, filed January 23, 2009, Exhibit A, p. 59.

See, Respondents' Request for Judicial Notice, filed January 9, 2009, Exhibit B, p. 71.

See, Respondents’ Amended Request for Judicial Notice, filed January 23, 2009, Exhibit B, p. 16 (Bargaining Unit 1); Exhibit
G, p. 17 (Bargaining Unit 3); Exhiblt D, p. 17 (Bargaining Unit 4); Exhibit E, p. 17 (Bargaining Unit 11); Exhibit F, p. 18
(Bargaining Unit 14); Exhibit G, p. 17 (Bargaining Unit 15); Exhibit H, p. 17 (Bargaining Unit 17); Exhibit 1, p. 16 (Bargaining
Unit 20); Exhibit J, p. 15 (Bargaining Unit 21).

At oral argument on these matters, counsel for CASE and PECG argued that many of their members work in so-called
"special fund” agencies, and that the Govemor's order, which was designed to deal with a looming Genaral Fund deficit, was
not reasonably related to the fiscal emergency insofar as it orders furloughs for those employees. (CASE also raised this
issue in its reply brief.) This contention was not raised in any of the petitions or complaints for declaratory relief, and
petitioners did not submit any evidence to support it. The Court therefore makes no findings on it.
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First, each of the petitioners’ MOUs expressly incorporates the terms of sections 18949 and 19851 into
the agreement between the l'Farﬁes , and the terms of the MOU do not conflict with these statutes,
notwihstanding that the MOUs call for a normal work week of 40 hours. Thus, these provisions of law
are not superseded by the MOUs, and the Governor retains the authority, pursuant to law and contract
to take any actions he would be permitted to take pursuant to Government Code sections 19849 and
19851 as described above.

Second, the specific terms of certain of the petitioners’ MOUs expressly permit the State either to reduce
hours in case of lack of funds or to take all necessary action to carry ouit its mission in emergencies.

For qxamg‘!e, Article 3.1.B of the MOU between the State and petitioner CASE, which appears under the
heading "State Rights®, provides that "[t]o the extent consistent with law and this MOU, the rights of the
State include, but are not limited to, the exclusive right to...relieve its employees from duty because of
lack of work, lack of funds, or for ofher legitimate reasons...[and 1o] take all ‘necessary acfions to carry
out its mission in emergencies."

Article 10.3 of the CASE MOU, which appears under the heading "Layoff”, further provides: "The State
may propose to reduce the number of hours an employee works as an alternative to layoff. Prior to
implementation of this alternative to a layoff, the State will notify and meet and confer with the Union to
seek concurrence of the usage of this alternative.” 0

Article 12.1.B of the CAPS MOU, which appears under the heading "State Rights", provides that:
"Consistent with this Agreement, the rights of the State shall include, but not be limited to, the right...to
take all necessary action to carry out its mission in emergencies.” :

Article 4.B of each of the SEIU MOUs similarly provides that: "Consistent with this Contract, the rights of
the State shall include, but not be limited to, the right...to take all necessary action to carry out its
mission in emergencies.” :

The Court finds that the cument fiscal emergency, which is amply documented in the evidence
resapondents have submitted, authorizes the Governor to reduce the work hours of state employees
under these cited terms of the various MOUs. The nature of the fiscal emergency is such that the state
employee furloughs imposed by the Governor's Executive Order are both necéssary and reasonable
under the circumstances. '

The existence of the current emergency also authorized the Governor to make his order without first
gnsqleélgg and conferring with state employee organizations pursuant to Government Code section

The Court accordingly finds that both statutory law and the provisions of the petitioners' MOUs
t@uthcl)n'zed the Governor to reduce the work hours of state employees through a furlough in the current
iscal emergency. . '

The Court finds that Government Code section 19826(b) does not preclude the Governor from taking
such action.

Section 19826(b) states that the Department of Personnel Administration shall not establish, adjust or
recommend a salary range for any employees in an appropriate unit where an employee organization
has been chosen as the exclusive representative pursuant to Government Code section’3520.5, which is
the case for all of the petitioners in these actions.

This case, however, does not involve the establishment, adjustment or recommendation of a salary
range for represented state gmplqyees. This case involves a temporary reduction in the hours worked by
certain state em [cglees, which will result in a loss of 'pay for the hours not worked. The order does not
change established salary ranges at all: state employees will continue to receive their normal pay
according to established ranges in weeks: that do not include a furlough day. In essence, state
emplo%ees are subject to a temporary deduction from their total pay under the esfablished ranges, and
not to being paid under a new or adjusted salary range.

The present case is therefore distinguishable from Department of Personnel Administration v. Superior
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Court (ﬁ-}reene (1892) 5 Cal. App. 4th 155, which involved an across-the-board salary cut of 5% with no
furlough or reduction in work hours. Greene also involved the issue of what the Staté was entitled to do
in the bargaining process under the Ralph C. Dills Act, specifically, whether the State could unilaterally
impose the salary cut as part of its "last, best and final offer” when it was officially at impasse with the
state employee organizations. The present case does not involve bargaining issues in that the parties
are not at impasse, and petitioners’ c;)leadlngs have raised issues regarding the Governor's positive
authority to make the challenged order rather than issues regarding any failure to comply with his
collective bargaining obligations under the Dills Act.

Moreover, the Greene case did not address any provisions of the employee organizations’ MOUs that
might have authorized the salary reduction in that case, on the basis of an emergen% or otherwise,
because the case technically involved a situation in which there was an absence of a MOU, as is the
case when an existing MOU has expired and the cE;artles have bargained to impasse. éSee, Depariment
of Personnel Administration v. Superior Court (Greene) (1992) 5 Cal. App. 4th 155, 174.) As noted
above, the petitioners' MOUs in this case remain in effect pursuant to Government Code section
3517.8(a), and contain provisions authorizing the Governor’s order reducing work hours. The Greene
case therefore is not controlling here.

The Court accordingly rules that, with regard to the issues raised by all petitioners regardjng the
Governor's authority to make the challenged order, the petitions for writ of mandate are denied and
judgment shall be entered for the defendants (respondents) on the complaints for declaratory relief. This
ruling applies to both state employees represented by all of the petitioners under the Dills Act and to
those state emploKees represented by petitioners PECG and CAPS who are excluded from the Dills Act
by law, as the authorities on which the Court has relied in finding that the Governor has the authority to
take the challenged action apply to both classes of employees.

With regard to the causes of action for declaratory relief raised by SEIU and CASE raising issues
involving possible non-compliance with the FLSA, the Court finds that as a matter of proof, as
distinguished from a matter of pleading, petitioners' claims that implementation of the Govemnor's order
will actually result in employees formerly considered to be exempt from the Act's provisions working
overtime within the meanm? of the Act during a furlough week, and that the State will not comply with the
Act with regard to employees who do so, are entirely hypothetical and speculative” prior to
implementation of the furloughs, and thus not ripe for decision.

As respondents point out, under applicable federal regulations, employees may be furloughed for
budget-related reasons without affecting their exempt status, except for the workweek in which the
furlough occurs. The viability of petitioners’ FLSA claims therefore depends upon proof that there will be,
as a matter of fact, employees who work more than 40 hours during a furlough week. At this point,
before the furlourqh actually has been implemented, there is no evidence before the Court regarding any
employee actually doing this, let alone any evidence that this will be the case with large numbers of state
employees. Petitioners' allegations that this will happen are merely hypothetical.

At aral argument, counsel for petitioner SEIU raised the contention that the Governor's order amounted to an unconstitutional
impalment of contracts. This contention was not raised in any of the petitions, and was not briefed by the parties. Petitioner
SEIU did cite several out-of-state cases in its reply brief in which govermment employee furloughs were challenged on this
basis. Those cases were cited, however, for the proposition that a furlough is equivalent to a reduction in employes salary,
and not in support of the contention that the Governor's action impaired the petitioner's contracts with the State. Because
such contention was not raised by the petitions or briefed by the parties, the Court makes no finding on it.

See, Title 29, Code of Federal Regulations, section 541.710.

See, Declaration of Don Scheppmann, chief of Personnel/Payroll Services Division of the Office of the Califomia State
Controller, dated October 14, 2008 and filed in the case entitted David A. Gilb, Califomia Department of Personnel
Administration v. John Chiang, Office of State Controller, et al., which is pending in the United States District Court for the
Eastern District of California, attached to CASE's opposition to respondents’ demurrer as Exhibit A.

See, e.g., 29 U.S.C. Section 216.
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Similarly, the evidence that petitioner CASE has submitted demonstrating that the State’s payroll system
Is antiquated and lacks the flexibility and reliability to be able to cope with the kind of week-to-week
changes in an employee's exempt’ status that will occur when furloughs are implemented , is not
necessarily proof that the State will not be able to cope with pa){lng overtime pay to those to whom it is
entitled. Once ag?ain, i)etitioners' proposition that the FLSA will be viclated depends upon proof that
employees actually will be entitled to overtime, and that there will be sufficient numbers of them that the
State will not be able to comply with the FLSA. Such proof is lacking at this point. :

Finally, even if petitioners were able to prove that the State was likely to fail to comply with the FLSA
with regard to some number of state employees, it would not necessarily follow that they would be
entitled to the relief they seek, which is the invalidation of the furlough order itself. Any actual violation of
the FLSA would give rise to remedies arising under the FLSA, i.e., for recovery of the unpaid overtime
compensation , but the failure to comply with the FLSA in that situation would be a separate isstie from
the validity of the furlough. Notwithstanding this Court's ruling upholding the Govemnor's order, any
affected employee retains his or her_rilghts and remedies under FLSA, and the Court's ruling that
petitioners have not proven an actual violation of the FLSA at this point does not preclude them, or their
individual members, from exercising those remedies once an actual violation can be proven. Thus, FLSA
compliance_issues, h)g_)othetical or otherwise, do not serve as a basis for overturning the Governor's

Executive Order regarding furloughs. ~
The Court therefore finds in favor of defendants (res_Fondentsg on the SEIU and CASE complaints for
declaratory relief regarding alleged non-compliance with the FLSA. '

A final issue remains with regard to the State Controller. As noted in footnote 1 above, the Controller,
although named as a respondent/defendant, has taken a position in these actions in alignment with the
petitioners scj)e;cuﬁca!lé stating that his office "...has no intention of implementing the reduction in pay as
contemplated in the Governor's Order, unless determined otherwise by a court of law.” In Tirapelfe v.
Davis (1993) 20 Cal. App. 4th 1317, the Third District Court of Appeal held that the Controller may not
refuse to implement an executive action affecting state employees" pay that is authorized by law. In this
case, the Court has ruled that the provisions of the Governor's Executive Order reduclnﬂ the work hours
of state employees through a furlough, and thereby affecting their pay during the furlough weeks, is
authorized by law. The Controller therefore lacks authority to refuse to implement the Governor's
Executive Order. The Court's judgment in this matter therefore shall include an order directing the
Controller to take all necessary and appropriate steps to implement the provisions of the Governor's
Exetiutive Order imposing furloughs on state employees, including the incidental reduction in such
employees' pay.

At the close of the hearing, counsel for CASE made an oral motion on the record that the Court stay its
ruling-pending appellate review. The Court denied the motion.

Counsel for respondents is directed to prepare the orders and judgments in accordance with this ruling
under the procedures set forth in Rule of Court 3.1312.

See, Controller's Opposition to Respondents' Demurrer, p. 2:15-17.
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CASE NUMBER: 2008-80000126 DEPARTMENT: 19 -
CASE TITLE: PECG; CAPS v, SCHWARZENEGGER
PROCEEDINGS: Amended Minute Order

Introduction and Background:

On December 19, 2008, in a response to the current State budget crisis, Governor Arnold
Schwarzenegger issued Executive Order S-16-08. As relevant to this action, the Executive Order directed the
Department of Personnel Administration, effective February 1, 2009 through June 30, 2010, to adopt a plan to
implement a furlough of represented state employees and supervisors for two days per month, and to adopt a
plan to implement an equivalent furlough or salary reduction for all state managers, including exempt state
employees.

Several organizations representing state employees affected by the Executive Order have filed three
separate pentwns for writ of mandate and complaints for declaratory relief challenging the provxsmns of the
Order imposing the furloughs, and seeking to overtum them.,

The first such action, Case No, 2008-80000126, was filed by petitioners Professional Engineers in
California Government (“PECG”) and California Association of Professional Scientists (“CAPS”) on December
22,2008. That action initially was assigned to Department 33 of this Court, Judge Lloyd Connelly, presiding; it
was reassigned to this Department after respondents filed a peremptory challenge to Judge Connelly pursuant to
Code of Civil Procedure section 170.6 on January 7, 2009,

The second such action, Case No. 2009-80000134, was filed by petitioner California Attorneys,
Administrative Law Judges and Hearing Officers in State Employment (“CASE”) on January 5, 2009. That
action was assigned to Department 33 of this Court, Judge Lloyd Connelly, presiding. Petitioner simultaneously
filed a Notice of Related Case in that action, stating that it was related to Case No, 2008-80000126,

The third such action, Case No. 2009-80000135, was filed by petitioner Service Employees International
Union, Local 1000 (“SEIU™), on Janvary 7, 2009. The action was assigned to Department 29 of this Court,
Judge Timothy M. Frawley, presiding. Petitioner simultaneously filed a Notice of Related Case in that action,
stating that it was related to Cases Nos. 2008-80000126 and 2008-80000134

On January 9, 2009, the Court heard simultaneous ex parte applications by the petitioners and
respondents in Case No. 2008-80000126 for orders shortening time that would have the effect of setting a
heanng on respondents’ demurrer to the petition and the hearing on the merits of the petition itself for a date
prior to February 1, 2009, when the furloughs would go into effect.

At the hearing on January 9, 2009, counsel for the petitioners in Cases Nos. 2009-80000134 and 2009-
80000135 appeared and stipulated on the record that those cases would be treated as related to Case No. 2008-

BOOK : 19 SUPERIOR COURT OF CALIFORNIA,
PAGE : 2008-80000126-13009 COUNTY OF SACRAMENTO
DATE : 01/30/09
CASE NO. : 2008-80000126
CASETITLE : PECG; CAPS'v.

SCHWARZENEGGER BY: D. RIOS, SR.,

Deputy Clerk
Page2 of 13
pat>)

‘CASE JA 000509



CASE NUMBER: 2008-80000126 DEPARTMENT: 19
CASE TITLE: PECG; CAPS v. SCHWARZENEGGER
PROCEEDINGS: Amended Minute Order

80000126, and that those cases would be transferred to this Department for hearing pursuant to Rule of Court
3.300(h)}(1)(a). Counsel for respondents in Case No. 2008-80000126 also stated on the record that he
represented the respondents in one of the other two cases, and most likely would represent the respondents in
the other (although at that time, the petition had not formally been served on the respondents), and also
stipulated on the record that the three cases would be heard in this Department as provided above. The parties
further agreed to a briefing schedule and to a combined hearing on the respondents’ demurrers to, and the merits
of, the three petitions, The parties to all three actions have filed their briefs and other papers according to the
agreed-upon schedule and the Court heard oral argument on the matter on Thursday, January 29, 2009.

On January 12, 2009, a fourth action was filed challenging the Governor’s Executive Order, entitled
California Correctional Peace Officers Association v, Governor Arnold Schwarzenegger, et al.,, Case No. 2008-
80000137. The Court issued an order finding that case to be related to the three cases captioned above and
further ordered that case assigned to this Department. That case has been set for hearing on Friday, February 5,
2009. ‘

Ruling on Preliminary Evidentiary Issues:

Respondents' have made two requests for judicial notice, filed January 9, 2009 and January 13, 2009,
along with an Amended Request for Judicial Notice on January 23, 2009 in response to the Court’s order
directing them to submit complete copies of the Memoranda of Understanding (“MOUs”) involved in these
actions. No objections to the requests have been filed. The Court has reviewed the requests and the documents
attached thereto and finds that all such documents are proper subjects for judicial notice. Respondents’ requests
for judicial notice are therefore granted,

Respondents® evidentiary objection to the Declaration of Peter Flores, Jr. is overruled on the ground that

the Jack of a signature on the declaration has been remedied by the filing of an amended declaration, unchanged
in substance, which bears Mr. Flores’ signature.

Ruling on Respondents’ Demurrers to the Petitions:

! In using the terms “respondents” or “defendants” in this ruling, the Court is referring to Governor Amold Schwarzenegger and the
Department of Personnel Administration. Although State Controller John Chiang also has been nemed as a respondent in these
actions, the Controller has filed an Opposition to the Respondents’/Defendants® Demurrer stating that his interests are actually aligned
with the petitioners and that, but for the short time frame, he would have filed a formal motion to realign the parties, seeking to be
redesignated as a petitioner/plaintiff. The Controller's position in these actions will be discussed further below, In this ruling, the
Court also has treated the terms “the Governor”, “the Department of Personnel Administration™ (or “the department” or “DPA™) and
“the State” s being essentially interchangeable,
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Respondents’ demurrers are overruled on the following basis:

: The petitions and complaints allege generally that the provisions of the Governor’s Executive Order S-
16-08 that implement a furlough of represented state employees and supervisors for two days per month, and an
equivalent furlongh or salary reduction for state managers, effective February 1, 2009 through June 30, 2010,
are invalid in that such action on the part of the Governor is not authorized by law, and moreover is forbidden
by certain provisions of law, in particular, Government Code section 19826(b).

The Court finds that such allegations are sufficient to state a cause of action for issuance of a writ of
mandate or for declaratory relief, regardless of whether Government Code section 19826(b) is superseded by the
terms of the MOUs petitioners have entered into with the State (as respondents argue), because the petitions and
complaints allege, in essence, that the Governor lacks the positive authority to make the challenged order in the
first instance, irrespective of any statutory prohibition that may or may not apply. The allegation thatthe
Governor lacks any authority to make the challenged order is sufficient to state a cause of action on its own.

The Court fusther finds that the issue of the Governor's authority to make the challenged order is not an
issue within the exclusive initial jurisdiction of the Public Employment Relations Board, because it involves
issues of statutory interpretation and separation of powers between the Governor and the Legislature, which are
matters propetly within the jurisdiction of the courts, and not issues of unfair practices under the Ralph C. Dills
Act, which are matters properly within the jurisdiction of the Board. (See, e.g., California School Employees
Association-v, Azusa Unified School District (1984) 152 Cal. App. 3™ 580, 592-593; California Teachers’
Association v. Livingston School District (1990) 219 Cal. App. 3" 1503, 1519.) Moreover, the petitions and
complaints in effect allege that the Governor’s Executive Order regarding an employee furlough violates the
provisions of the petitioners’ MQUSs with the State governing wages and hours. The Board does not have the
authority to enforce agreements between the parties. (Government Code section 3514.5(b); see also, San
Lorenzo Education Association v. Wilson (1982) 32 Cal. 3" 841.)

Moreover, even if this Court were to conclude that the Board did have jurisdiction over this matter, it
would conclude that the normal policy reasons requiring parties to exhaust available administrative remedies do
not apply in this case for many of the reasons stated by the Third District Court of Appeal in a case arising out
of an earlier state budget crisis: namely, that the facts are undisputed, so there is no need for administrative
development of the record; judicial intervention will not interfere with the expertise of the agency or create
problems of judicial economy, given that the underlying issues are within the expertise of the courts and
undoubtedly would be resolved ultimately by the courts even if initial jurisdiction were found in the Board; and,
given that this case raises questions of first impression which most likely are bound for ultimate determination
in the appellate courts, there is little concern of conflicting decisions between the Board and the courts. (See,
Department of Personnel Administration v. Superior Court (Greene) (1992) 5 Cal. App. 4" 155, 168-169.)
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In addition, even if this Court were to conclude that the Board did have jurisdiction over this matter, it
would conclude that exhaustion of administrative remedies by resort to the Board should be excused on the
ground that requiring exhaustion under the particnlar circumstances of this case would cause both the State and
its emplayees to suffer irreparable injury, again, for many of the reasons stated in the 1992 Greene case:
specifically, that the extremely grave nature of the fiscal crisis faced by the state, and the urgent need for
resolution of these issues in as expeditious a manner as possible, create a great potential for irreparable harm in
the nature of layoffs of state employees, with a concomitant reduction in the nature of state services, all of which
are amply demonstrated by the declarations and documents that have been filed by parties in this matter (many
of them by respondents). Even if, as the Court of Appeal stated in the Greene case, there is a possibility that the
Board could order the same relief that petitioners seek here, it is extremely unlikely that the entire process of
Board adjudication followed by Judlcxal review as provided by law would be completed in a sufficiently timely
manner to address the immediate crisis. (See, Department of Personnel Administration v. Superior Court
{Greene) (1992) § Cal. App. 4™ 155, 170-171.)

Petitioners SEIU and CASE raise additional claims for declaratory rélief regarding the effect of the
furlough on the exempt status of employees under the federal Fair Labor Standards Act (“FLSA™). The SEIU
complaint alleges that a significant number of its employees will be required to work in excess of 40 hours
during furlough weeks, that such employees will no longer be considered exempt employees as a matter of law
during those weeks, that such workers will be entitled to overtime pay during such weeks, and that respondents
lack any mechanism or systems in place to move employees from exempt to non-exempt status from week-to-
week, with the result being that such employees will not receive the overtime pay to which they are entitled
under the FLSA. Such facts are sufficient to state a cause of action in declaratory relief based on the theory that
respondents are not willing and able to comply with their obligations under the FLSA, at least for the purpose of
withstanding a demurrer. Respondents’ contention that the complaint on its face shows that petitioner’s FLSA
claim is not ripe for review, and seeks only an advisory opinion, because there is no allegation that respondents
actually have failed to pay any overtime that is due, is unpersuasive.”

The CASE complaint alleges the same facts regarding the effect of the firloughs on its employees’
exempt status under the FLSA. The complaint lacks the specific allegations present in the SEIU complaint
regarding respondents’ lack of willingness and ability to comply with the FLSA, but alleges in general terms
that respondents’ actions will result in denial of the protection of the laws regarding overtime compensation. In

_essence, this complaint is identical in substance to the SEIU complaint; the Court concludes that it also states a
cause of action for declaratory relief.

2 This is, of course, distinct from the issue of whether there is any proof tending to demonstrate that FLSA violations actually will
occur. This issue is dealt with in the Court’s ruling on the merits, below.
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Respondents® demurrers are therefore overruled.

Ruling on the Petitions and Complaints:

The petitions for writ of mandate and complaints for declaratory relief challenging the provisions of the
Governor’s Executive Order imposing furloughs on state employees are based on twin contentions: that the
Govemor lacks any authority, statutory or otherwise, to take such action; and that applicable statutory law
expressly forbids him from taking such action. For the reasons stated below, the Court finds that these
* contentions are unpersuasive.

The facts regarding the mplementatlon of the furlough are essentially uadisputed, as is the fact that the
State faces an extremely urgent fiscal crisis.® According to documents submitted to the Court, the Govemor,
through the Department of Personnel Administration, has developed a furlough plan that will result in the
closing of general government operations on the first and third Fridays of each month, beginning on Friday,
February 6, 2009. The unpaid furlough days are not work days and employees shall not report to work. For
state operations that cannot close, a “self-directed” furlough will be used that will result in state employces
cither taking two furlough days each month on days chosen by the employees and approved by their supervisors,
or accruing two furlough days per month to be taken when feasible. Salaries will be adjusted to reflect the
unpald furlough days, but benefits will remain the same.*

The Governor’s Executive Order thus reduces the normal work hours of state employees for a temporary
period due to the state’s current fiscal crisis. The emergency measure will result in an accompanying deduction
from pay for the hours not worked, but the order does not change established salary ranges, The Governor’s
authority for this action is found in statutes in the Government Code and in the employment contracts of the
unions challenging the order.

The Governor has the statutory authority to reduce the hours of state employees pursuant to Government
Code section 19851 and 19849.

® There do appear to be disputes of fact over whether the implementation of the furlough will result in violations of the federal FLSA.
This issue will be discussed separately below.

9 See, Memorandum dated January 5, 2009 from David A. Gilb, Director of the Department of Personnel Administration, to Agency
Secretaries, et al,, regarding “Stete Employee Furlough per Governor’s Executive Order S-16-08”, attached to the Amended
Declaration of Peter Flores, Jr. as Exhibit H.
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Section 19851(a) provides: “It is the policy of the state that the workweek of the state employee shall be
40 hours, and the workday of the state employee eight hours, except that workweeks and workdays of a different
number of houts may be esteblished in order to meet the varying needs of the different state agencies.”

Section 19845(a) provides that the Department of Personne] Administration “...shall adopt rules
governing hours of work and overtime compensation and the keeping of records related thereto, including time
and attendance records. Each appointing power shall administer and enforce such rules.”

The Court finds that these two statutes, taken together, provide the Governor with authority to reduce the
workweek of state employees to meet the needs of state agencies, and to do so by adopting a rule. The
provisions of the Executive Order regarding the furlough are a rule in that they establish a standard of general
application to state employees. Under the circumstances of the current fiscal erisis, the reduction in the
workweek of state employees under the fiurlongh order is indisputably related 1o the needs of the various state
agencies, which, from the evidence respondents have submitted to the Court, run the imminent risk of running

out of money and thus being unable to carry out their missions, if nnmedxate action is not taken to reduce
expenditures.

The Court further finds, on two separate bases, that the Governor has authority to reduce the work hours
- of the state employees represented by the petitioners in these actions pursuant to the terms of the MOUS the
State entered into with the petitioner employee organizations, which remain in effect, although technically
expired, pursuant to Government Code section 3517.8(a).

First, each of the petmoners MOUs expressly incorporates the terms of sections 18949 and 19851 into
the agreement between the parties’, and the terms of the MOU do not conflict with these statutes,
notwithstanding that the MOUs call for a normal work week of 40 hours. Thus, these provisions of law are not
superseded by the MOUs, and the Governor retains the authority, pursuant to law and contract, to take any
actions he would be permitted to take pursuant to Government Code sections 19849 and 19851 as described
above.

* See, Respondents’ Request for Judicial Notice, filed January 9, 2009, Exhibit A, p. 80 (PECG MOU); Exhibit B, p. 75 (CAPS
MOU); Respondents® Amended Request for Judicial Notice, filed January 23, 2009, Exhibit A, p. 16 (CASE MOU); Exhibit B, p. 20
(SEIU MOU for Bargaining Unit 1); Exhibit C, p. 22 (SETU MOU for Bargaining-Unit 3); Exhibit D, p. 21 (SEIU MQU for
Bargaining Unit 4); Exhibit E, p. 21 (SEIU MOU for Bargaining Unit 11); Exhibit F, pp. 22-23 (SEIU MOU for Bargaining Unit 14);
Exhibit G, p. 21 (SEIU MOU for Bargaining Unit 15); Exhibit H, p. 21 (SEIU MOU for Bargaining Unit 17); Exhibit I, p. 21 (SEIU
MOU for Bargaining Unit 20); Exhibit J, p. 19 (SETU MOU for Bargaining Unit 21). In addition, the PECG MOU provides, in Article
17.1, which appears under the heading “State Rights”, that: “All the functions, rights, powers and authority not specifically abridged by
this MOU are retained by the employer.” (See, Respondents' Request for Judicial Notice, filed January 9, 2009, Exhibit A, p. 72.)
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Second, the specific terms of certain of the petitioners’ MOUs expressly permit the State either to reduce
hours in case of lack of funds or to take all necessary action to carry out its mission in emergencies.

For example, Article 3.1.B of the MOU between the State and petitioner CASE, which appears under the
heading “State Rights™, provides that “[t]o the extent consistent with law and this MOU, the rights of the State
include, but are not limited to, the exclusive right to...relieve its employees from duty because of lack of work,
lack of funds, or for other legitimate reasons...[and to] take all necessary actions to carry out its mission in
emergencies.” )

Article 10.3 of the CASE MOU, which appears under the heading “Layoff”, further provides: “The State
. may propose to reduce the number of hours an employee works as an alternative to layoff. Prior to
implementation of this alternative to a layoff the State will notify and meet and confer with the Union to seek

* concurrence of the usage of this alternative.”’

Article 12,1,B of the CAPS MOU, which appears under the heading “State Rights”, provides that:
“Consistent with this Agreement, the rights of the State shall include, but not be limited to, the right...to take all
necessary action to carry out its mission in emergencies.”

Article 4.B of each of the SEIU MOUs similarly provides that: “Consistent with this Contract, the rights
of the State shall include, but not be limited to, the right...to take all necessary action to carry out its mission in
emergencies.”

' The Court finds that the current fiscal emergency, which is amply documented in the evidence
respondents have submitted, authorizes the Governor to reduce the work hours of state employees under these

6 See, respondents’ Amended Request for Judicial Notice, filed January 23, 2008, Exhibit
A, p. 11.

? See, Respondents’ Amended Request for Judicial Notice, filed January 23, 2009, Exhibit
A, p. 59.

® see, Respondents’ Request for Judicial Notice, filed January 9, 2009, Bxhibit B, p. 71.

See, Respondents’ Amended Request for Judicial Notice, filed January 23, 2009, Exhiblt
B, p. 16 (Bargaining Unit 1); Exhibit C, p. 17 (Bargaining Unit 3); Exhibit D, p. 17
(Bargaining Unit 4); Exhibit E, p, 17 (Bargaining Unit 11}; Exhibit F, p. 18 {Bargaining
" Unit 14); Exhibit 6, p. 17 (Bargaining Unit 15): Exhibit H, p. 17 (Bargaining Unit 17).
Exhibit I, p. 16 (Bargaining Unit 20); Exhibit J, p. 15 (Bargaining Unit 21).
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cited terms of the various MOUs. The nature of the fiscal emergency is such that the state employee furloughs
imposed by the Govemor’s Executive Order are both necessary and reasonable under the circumstances.

The existence of the current emergency also authorized the Governor to make his order without first
mesting and conferring with state employee organizations pursuant to Government Code section 3516.5.

The Court accordingly finds that both statutory law and the provisions of the petitioners’ MOUs
authorized the Governor to reduce the work hours of state employees through a furlough in the current fiscal

emergency.

The Court finds that Government Code section 19826(b) does not preclude the Governor from taking
such action.

Section 19826(b) states that the Department of Personnel Administration shall not establish, adjust or
recommend a salary range for any employees in an appropriate unit where an employee organization has been
chosen as the exclusive representative pursuant to Government Code section 3520.5, which is the case for all of
the petitioners in these actions.

This case, however, does not involve the establishment, adjustment or recommendanon of a salary range
for represented state employees. This case involves a temporary reduction in the hours worked by certain state
employees, which will result in a loss of pay for the hours not worked. The order does not change established
salary ranges at all: state employees will continue to receive their normal pay according to established ranges in
weeks that do not include a furlough day. In essence, state employees are subject to a temporary deduction from
their total pay under the established ranges, and not to being paid under a new or adjusted salary range. -

The present case is therefore dtstmgmshable from Department of Personnel Administration v. Superior
Court (Greene) (1992) 5 Cal. App. 4™ 155, which involved an across-the-board salary cut of 5% with no
furlough or reduction in work hours. Greene also involved the issne of what the State was entitled to do in the
bargaining process under the Ralph C. Dills Act, specifically, whether the State could unilaterally impose the
salary cut as part of its “last, best and final offer” when it was officially at impasse with the state employee
organizations. The present case does not involve bargaining issues in that the parties are not at impasse, and
petitioners’ pleadings have raised issues regarding the Governor’s positive authority to make the challenged

19 Atoral argument on these matters, counsel for CASE and PECG argued that many of their members work in so-called “special fund”
agencies, and that the Governor’s order, which was designed to deal with a looming General Fund deficit, was not reasonably related
to the fiscal emergency insofar as it orders furfoughs for those employees. (CASE also raised this issue in its reply brief.) This
contention was not raised In any of the petitions or complamts for declaratory relief, and petitioners did not submit any evidence to
support it. The Court therefore makes no findings on it.
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order rather than issues regarding any failure to comply with his collective bargaining obligations under the
Dills Act.

Morcover, the Greene case did not address any provisions of the employee organizations” MOUs that
ight have authorized the salary reduction in that case, on the basis of an emergency or otherwise, because the
case technically involved a situation in which there was an absence of a MOU, as is the case when an existing
MOU has expired and the parties have bargained to impasse, (See, Department of Personnel Administration v.
Superior Court (Greene) (1992) 5 Cal. App. 4™ 155, 174.) As noted above, the petitioners’ MOUs in this case -
remain in effect pursuant to Government Code section 3517.8(a), and contain provisions authorizing the
Govemor’s order reducing work hours, The Greene case therefore is not controlling here. ‘

The Court accordingly rules that, with regard to the issues raised by all petitioners regarding the
Governor’s authority to make the challenged order, the petitions for writ of mandate are denied and judgment
shall be entered for the defendants (respondents) on the complaints for declaratory relief. This ruling applies to
both state employees represented by all of the petitioners under the Dills Act and to those state employees
represented by petitioners PECG and CAPS who are excluded from the Dills Act by law, as the authorities on
which the Court has relied in finding that the Governor has the authority to take the challenged action apply to
both classes of employees.!!

With regard to the causes of action for declaratory relief raised by SEIU and CASE raising issues
involving possible non-compliance with the FLSA, the Court finds that as a matter of proof, as distinguished
from a matter of pleading, petitioners’ claims that implementation of the Governor’s order will actually result in
employees formerly considered to be exempt from the Act’s provisions working overtime within the meaning of
the Act during a furlough week, and that the State will not comply with the Act with regard to employees who
do so, are entirely hypothetical and speculative prior to implementation of the furloughs, and thus not ripe for
decision,

As rcspdndents point out, under applicable federal regulations, employees may be furloughed for budget-
related reasons without affecting their exempt status, except for the workweek in which the furlough occurs.!
The viability of petitioners” FLSA claims therefore depends upon proof that there will be, as a matter of fact,

1Y At oral argument, counsel for petitioner SEIU raised the contention that the Governor’s order amounted to an unconstrtutional
impeirment of contracts. This contention was not raised in any of the petitions, and was not briefed by the parties, Petitioner SEIU did
cite several out-of-state cases in its reply brief in which government employee furloughs were challenged on this basis, Those cases
were cited, however, for the proposition that a furlough is equivalent to a reduction in employee salary, and not in support of the
contention that the Governor's action impaired the petitioner’s contracts with the State. Because such contention was not raised by the
Petitions or briefed by the parties, the Court makes no finding on it,

2 See, Title 29, Code of Federal Regulations, section 541,710,
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employses who work more than 40 hours during a furlough week. At this point, before the furlough actually has
been implemented, there is no evidence before the Court regarding any employee actually doing this, let alone
any evidence that this will be the case with large numbers of state employees. Petitioners’ allegations that this
will happen are merely hypothetical.

Similarly, the evidence that petitioner CASE has submitted demonstrating that the State’s payroll system
is antiquated and lacks the flexibility and reliability to be able to cope with the kind of week-to-week changes in
an employee’s exempt status that will occur when furloughs are implemented", is not necessarily proof that the
State will not be able to cope with paying overtime pay to those to whom it is entitled. Once again, petitioners’
proposition that the FLSA will be violated depends upon proof that employees actually will be entitled to
overtime, and that there will be sufficient numbers of them that the State will not be able to comply with the
FLSA. Such proof is lacking at this point.

Finally, even if petitioners were able to prove that the State was likely to fail to comply with the FLSA
with regard to some number of state employees, it would not necessarily follow that they would be entitled to
the relief they seek, which is the invalidation of the furlough order itself. Any actual violation of the FLSA
would give rise to remedies arising under the FLSA, i.e., for recovery of the unpaid overtime compensation'*,
but the failure to comply with the FLSA in that situation would be a separate issue from the validity of the
furlough. Notwithstanding this Court’s ruling upholding the Governor’s order, any affected employee retains
his or her rights and remedies under FLSA, and the Court’s ruling that petitioners have not proven an actual

violation of the FLSA at this point does not preclude them, or their individual members, from exercising those
- remedies once an actual violation can be proven. Thus, FLSA compliance issues, hypothetical or otherwise, do
not serve as a basis for overturning the Governor’s Executive Order regarding furloughs.

The Court therefore finds in favor of defendants (respondents) on the SEIU and CASE complaints for
declaratory relief regarding alleged non-compliance with the FLSA.

A final issue remains with regard to the State Controller. As noted in footnote 1 above, the Controller,
although named as a respondent/defendant, has taken a position in these actions in alignment with the
petitioners, specifically stating that his office “...has no intention of implementing the reduction in pay as
contemplated in the Governor’s Order, unless determined otherwise by a court of law.”'* In Tirapelle v. Davis

13 See, Declaration of Don Scheppmann, chief of Personnel/Payroll Services Division of the Office of the California State Controller,
dated October 14, 2008 and filed in the case entitled David A. Gilb, California Department of Personnel Administrationv John
Cinang, Office of State Controller, et al., which is pending in the United States District Court for the Eastern District of Califonia,
attached to CASE’s opposition to respondents’ demurrer as Exhibit A,

" See, e.g., 29 U.S.C. Section 216.

13 See, Controller’s Opposition to Respondents’ Demurrer, p. 2:15-17,
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CASE NUMBER: 2008-80000126 DEPARTMENT: 19
CASE TITLE: PECG; CAPS v. SCHWARZENEGGER
PROCEEDINGS: Amended Minute Order

(1993) 20 Cal. App. 4™ 1317, the Third District Court of Appeal held that the Controller may not refuse to
implement an executive action affecting state employees® pay that is authorized by law. In this case, the Court
has ruled that the provisions of the Governor’s Executive Order reducing the work hours of state employess
through a furlough, and thereby affecting their pay during the furlough weeks, is authorized by law. The
Controller therefore lacks authority to refuse to implement the Govemor's Executive Order. The Court’s
judgment in this matter therefore shall include an order directing the Controller to take all necessary and °
appropriate steps to implement the provisions of the Governor’s Executive Order imposing furloughs on state
employees, including the reduction in such employees® pay.

At the close of the hearing, counsel for CASE made an oral motion on the record that the Court stay its
ruling pending appellate review, The Court denied the motion.

T e i

Counse] for respondents is directed to prepare the orders and Judgments in accordance with this ruling
under the procedures set forth in Rule of Court 3.1312.

Certificate of Service by Mailing attached.
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CASE TITLE: PECG; CAPS v. SCHWARZENEGGER

PROCEEDINGS: Amended Minute Order

CERTIFICATE OF SERVICE BY MAILING
C.C.P. Sec. 1013a(4))

I, the undersigned deputy clerk of the Superior Court of California, County of Sacramento, do declare
under penalty of perjury that I did this date place a copy of the above entitled notice in envelopes addressed to
each of the parties, or their counsel of record as stated below, with sufficient postage affixed thereto and
deposited the same in the United States Post Office at Sacrameato, California.

Gerald James
Attorney at Law
660 J Street, Suite 445
" Sacramento, CA 95814

Patrick Whalen |

ELLISON WILSON ADVOCACY, LLC
1725 Capitol Avenue

Sacramento, CA 95814

Brooke D. Pierman, Staff Attorney
S.ELU.

1808 -14™ Street

Sacramento, CA 95811
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Sr. Staff Counsel

Office of the State Controller

300 Capitol Mall, Ste 1850
Sacramento, CA 95814
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COUNTY OF SACRAMENTO

BY: D. RIOS, SR.,
Deputy Clerk

Page 13 of 13

Zi2

CASE JA 000520






JOHN CHIANG
Tadifornia Stute Tondroller

February 3, 2009

The Honorable Patrick Marlette
Superior Court of California
County of Sacramento

Gordon D. Schaber Courthouse
Department 19

720 Ninth Street

Sacramento, CA 95814

Re:  Professional Engineers in California Government, et al, v. Governor Arnold
Schwarzenegger, et al., Case No. 2008-80000126

California Attorneys, Administrative Law Judges and Hearing Officers in State
Employment v. Governor Arnold Schwarzenegger, et al., Case No. 2009-80000134

Service Employees International Union, Local 1000 v. Governor Arnold
Schwarzenegger, et al,, Case No, 2009-80000135

Dear Judge Marlette:

This office has received the enclosed letters from the independently elected Constitutional
Officers and other elected state-wide officials including the Lieutenant Governor, Office of the
Attomey General, Secretary of State, State Treasurer, Superintendent of Public Instruction, and
Insurance Commissioner regarding the applicability of the recent ruling in the above-referenced
cases to employees of those offices. ’

Prior to the ruling, the Governor and his staff contacted the constitutional officers and informed
them that their offices were not affected by the executive order inasmuch as those officers were
not under the direct authority of the Governor. Based on this contact, none of the constitutional
officers sought to challenge the executive order. The specific terms of the executive order state
that it only applies to state employees under the Govemor's direct authority. However, since
your decision was issued, the Governor’s office has construed the ruling in its broadest possible
sense to apply to all state employees and, besing its decision on this reading, has now notified the
independent constitutional officers and state-wide officials that their employees are impacted by
the ruling.

300 Capitol Malf, Suite 1850, Sacramento, CA 95814 ¢ P.O. Box 942850, Sacramento, CA 94250
Phone: (916) 445-2636 ¢ Fax: (916) 322-1220
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The issue of whether independently elected constitutional and state-wide officers are subject to a
Govemor's executive order and/or whether the Governor’s executive order applies to
constitutional and state-wide officers, their agencies and staff was not an issue before the court
end, therefore, was never pled, briefed, litigated or argued by any of the parties. Therefore, the
State Controller’s Office respectfully requests clarification of the breadth of the court’s ruling.
Specifically, we ask that the court clarify whether the ruling was intended to confer broad
authority in the Governor to cover issues that were not properly before the court, Given the fact
that the Govemnor intends to implement his order on February 6, 2009, your prompt response
would be appreciated,

RONALD V., PLACET
Senior Staff Counsel

_ RIC/RVP/ac
Enclosures
Letter from Lieutenant Governor John Garamendi
Letter from Secretary of State Debra Bowen
Letter from California State Treasurer Bill Lockyer
Letter from Superintendent of Public Instruction Yack O°Connell
Letter from Insurance Commissioner Steve Poizner
Letter from Chief Deputy Attorey General James M. Humes
cc:  David W. Tyra, Kronick, Moékovitz, Tiedemann & Girard

Will M. Yamada, Personnel Relations Counsel,
Department of Personnel Administration

). Felix De La Torre and Brook Pierman, SEIU Local 1000

Patrick Whalen, California Attomeys, Administrative Law Judges and
Hearing Officers m State Employment

Gerald James, Professioﬁal Engineers in California Government and
California Association of Professional Scientists

Cregg McLean Adam, Carroll, Burdick & McDonough
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Professional Engineers In California Government, et al. v. Governor Arnold Schwarzenegger, et al,
Sacramento Co Superior Con No. 2008-. 126

California Attorneys, Administrative Law Judges and Hearing Officers in State Employment v. Governor

Arnold Schwarzenegser, etal,
Sacramento Caunty Superior Court Cage No. 2009-80000134

Service Employees International Unfon, Local 1080 v. Governor Arnold Schwarzenegger, et al.
Sacramento County Superior Court Case No. 2009-80000133

PROOF OF SERVICE
- 1 am employed in the County of Sacramento, Stats of Califomia. At the time of service, I was at least 18
years of age, a Umted States citizen employed in the county where the mailing occurred, and not a party 1o the
within action, My business address is 300 Capito] Mell, Sutte 1850, Sacramento, CA 95814,
On February 3, 2009, I served the foregoing document entitled:
CONTROLLER’S LETTER TO JUDGE MARLETTE DATED FEBRUARY 3, 2009

on all mierested parties in this action by placing 2 true and correct copy thereof enclosed i a sealed envelope,
addressed as follows. )

David W. Tyra Will M. Yamada, Personne] Relations Counsel
Kronick, Moskovitz, Tiedemam & Gu‘a:d Department of Personnel Admimstration
400 Capitol Mall, 27th Floor 1515 S Street, North Building, Suite 400
Sacramento, CA 95814 Sacramento, CA 95814
J. Felix De La Torre ’ Patrick Whalen
Brook Pierman California Attomeys, Administrative Law Judges
SEIU Local 1000 and Hearing Officers 1 State Employment
1808 14 Street : Law Office of Brooks Ellison
Sacramento, CA 95814 1725 Capito] Avenue

Sacramento, CA 95814
Gerald James Gregg McLean Adam
Professional Epgineers m Cabforma Govemment and  Carroll, Burdick & Mcdonough LLP
Cahiforniz Association of Professtonal Scientists 44 Montgomery Street, Suite 400

660 J Street, Suite 445 San Francisco, CA 94104
Sacramento, CA 95814 :

[X] BY MAIL

I placed the envelope for collection and processing for mailing following this business’s ordinary practice with
which I am readily familior. On the same day comespondence is pleced for collection and mailing, 1t is deposited
in ths ordinary course of business with the United States Postal Service.

I declare that I am employed in the office of a member of the bar of this court at whose dn:ection the
service was made. I declare under penalty of perjury under the laws of the United States of America that the
foregoing 1s true and correct,

Executed on February 3, 2009, at Sacramento, Californie, o

Amber A, Camarena

Proof of Service - 1
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LIEUTENANT GOVERNOR JOHN GARAMENDI
February 2. 2008

The Honorable John Chiang
State Controller

P.O. Box 942850
Sacramento, CA 94250-5872

Dear Controlier Chiang:

1 am writing fo clarify my position with regard 10 employee furloughs affecting state
constitutional offices, and to request that you not implement a furlough applying to
employees under my direction. 1 respectfully maintain that the Governor does not have
the power to mandate a furlough.

I understand these are extraordinary times. We are facing unprecedented economic
challenges and there is no question that all state offices must share in making hard
choices to cut costs and preserve cash. I have agreed to substantial euts in my operating
budget, including two' consecutive 10% reductions this fiscal year. which more than
offset savings from a furlough.

It is my responsibility to structure cost savings that preserve the integrity of my office.

Nothing in Judge Marletie’s ruling could be construed to modify historical precedent
which requires Constitutional officers to manage their budget and opcrations in a manner
which will allow for the most effective discharge of their duties. This includes decisions
relating to effective staffing requirements.

1 appreciate your cooperation in this request. and will await the Court’s direction

hussds

AKRAMENDI
ieutenant Governor

STATE CAPHOL, ROOM 1114 SACRAMEN{Q CALIFORNIA V3KT4 » PLHIONF (¢in) $45-3094
e
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February 2, 2009

The Honorable John Chiang
California State Controller
P.0. Box 942850
Sacramento, CA 94250-5872

Dear Mr. Chiang:

I write regarding Governor Schwarzenegges’s direction to you following the January 29,
2009, Superior Court ruling concerning the Governor’s ability to furlough certain state
employees, I do notbelieve this ruling can legally be applied to state employees working
at the Secretary of State’s office, nor do I believe it is in California’s best interests. I
respectfully ask that you not apply the ruling to the employees ynder my controf and
direction.

[ am committed to doing my part to address California’s imprecedented budget situation.
Hawever, implementation of the Governor’s Executive Order as written will interfere
with my ability to provide services, such as filing corparats documents and eccepting
Uniform Commercial Code filings, that are critical to business and commexcial activity in
the state, :

Moreover, reducing the nnmber of employee hours spent now will result in overtime
hours being spent later, thus costing texpayers money rather thap saving it. I support the
Governor’s overall goal of reducing state spending, which is why X reduced my 2008-09
General Fund budget by 10%. For2009-10, I am committed to achieving savings equal
to or greater than the amount of money the Governor seeks to achieve by furloughing
people who work for the Secretary of State’s office,

As you are aware, California’s Constitutionsl officers were not a party to the Superior
Court litigation because they were repeatedly told that the Governor believed he lacked
authority over their employess.

Executive Order S-09-08, issucd on July 31, 2008, recognized that Govemor
Schwarzenegger did not have the authority to impose the reqnirements on the state’s
Constitutional officers because thoy are not under his direct executive authority;

- *IT IS FURTHER REQUESTED that other entities of State govemment not -
under my direct executive authority, including the California Public Utilities
Commission, the University of California, the California State University,
California Community Colleges, constitutional officers, the legislative branch

1500 11* Screet, 6* Floor, Secramento, CA 95814  (916) 6537244 www.sos.cagov
-
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The Honorable John Chiang
February 2, 2009
Page2 of2

(including the Legislative Counsel Burean), and judicial branch, assist n the
implementation of this Order and implement similar mitigation measures that will
help to preserve the State’s cash supply during this budget impasse,”

Snmlady, Executive Order S-1 6-08 issued on December 19, 2008, explicitly omittad
agencies not under the Governor's direct executive authority:

“ITIS REQUBS’I'ED that other entities of State government not under my direct
executive authority, including the California Public Utilities Commission, the
University of California, the California State University, California Community
Colleges, the legislative branch (including the Legislative Counsel Bureau), and
judicial branch, implement similar or other mitigation measures to achleve budget
andcash savings for the current and next fiscal year,”

As recently as January 9, 2009, the Governor's own staff conceded ina tclephone
eonference, that the Govemor had no authority to apply Executive Order S-16-08 to the
agencies of other Constitutional officers. 'l'hzy requested that the Constitutional officars
nnplemmtﬂxe ordu-vol\m'tmly

WhﬂelheSupcnor Court’s ruling upholdsBxecuhveOrderS-IG-OS ttdounotaddress
the employees of California’s other Constitufional officers becauss that issue was never
raised during the litigation. Idid not join the lawsuit filed against the Govemor because I
am not under his direct executive authority and his staff assired me and the other
Constitutional officers that we were not subject to his order, Having thus ensured that
- would have bad no standing to challenge the order in court, the Governor cannot now use
the decision of the SupmorComttoroqmremystaﬁ'mtakempmdfm:luughdays

Ifyouhave any questions aboutmypomhonmthmmattcr or:fyouncedfmhet
mfomauon, please contact me at (916) 653- 7244

Debra Bowen
Secretary of State

DB:clg:pg
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January 30, 2009

John Chiang

State Controller -

P.0. Box 942850 »
Sacramento. CA 94250-3872 -

RE:  State Employee Furlough per Governor's Lixecutive Order S-16-08
Dear Mr, Chiang:

In light of the ruling issuced by Judge Marletie yesterday. 1 am requesting that the State
Controller’s Office not implement the furlough order in connection with employees under
oy control and direction. 1t is my position that the Governor does not have the authority
to unilaterally impose a furlough on the employees of the other constitutional officers
without their consent and that there is nothing in Judge Marfette's ruling that deals with
these issues. which were neither argucd nor pled in his court. [lis order cannot be
interpreted 1o authorize furloughs in the departments under the control and management
of constitutional officers other than the Govemor, '

‘Government Code section 12302 provides the Ireasurer with the exclusive authority,
subject to the Civil Service Act. to appoint and [ix the salaries of the employces
necessary to carry out the dutics of the office. In addition, as the office of a separately
clected constitutional official. this office has been granted inherent powers and
-responsibilitics and the authority 10 act independently within certain constraints. For
instance, the Treasurer must act within the constraints of budget appropriations and
legislative cnactments. 1lowever, the Treasurer retains the authority 1o determine how
best to carry out his duties without interference from other executive branch elected
officials.

I would note that both in private conversations and in stalements to the press,
representatives of the Governor's Office have previously acknowledged and assured our
offices thal constitutional officers are not required to comply with Executive Osder S-16-
08 1do not sce anything in Judge Marlette”s ruling that would suggest that generally
accepled principle 10 be overtumed '

= 915 Carnien Man, Roov 11D, Sack wit Mo, Cunorai 95814 ¢ (916) 633-2995 » ks (D10) 653-3125
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{38 ]
.

John Chiang _ .

As this matter progresses. we would certainly comply with an appellate court order
upholding the Governor's Executive Order and applying it o the constitutional offices;
any legislative action taken to imposc furloughs on state crnployees; or agreements
reached with state employce bargaining units that are subsequently ratified by the
Legislature. However. at this time and as noted above. [ am asking that the Controller's
Office not implement the Exccutive Order with respect to employees under my control
angd direction, '

: Sinccrcly.'
BILL LOCKYER
California State Treasurcer
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JACK O’CONNELL
STATE SUPERINTENDENT OF PUBUC INSTRUCTION

CALIFORNIA
DEPARTMENT OF
EDUCATION

February 2, 2008

The Honorable John Chiang
State Controlier

P.O. Box 942850
Sacramento, CA 94250-5872

Dear Controlier Chiang:

| write in response to the Sacramento Superior Court's ruling upholding Govemor
Arnold Schwarzenegger’s employee furlough plan, specifically, the Govemor’s recent
directive to apply his plan to departments not under his auspices. | request that you not
apply the furlough to employees under my control and direction, based on my belief that
the Governor lacks the authority to unilaterally impose a furiough on state employees
who work for an elected constitutional officer other than the Governor. The court
proceedings did not address this issue, and the court’s order cannot be read to allow or
require that my employees be subjected to a furiough at the Governar's directive.

There is good reason why the court’s order cannot be given such sweeping application.
Until the court’s ruling, representatives of the Governor's Office and the Depariment of
Personnel Administration explicitly advised the various constitutional offices that they
were not required to comply with Executive Order S-16-08. Instead, the Govemor’s
representatives sought our commitment to achieving the Executive Order’s primary
objective of a ten percent reduction in General Fund expenditures. This approach is
consistent with the position of elected constitutional officers as separately elected
leaders charged with the duty to fulfill the obligations of their offices. The State
Superintendent of Public Instruction (SSPI) must act within budgetary limitations and
legislative enactments, but as an elected official, the SSPI retains inherent powers to
determine the manner in which the duties of the office are canied out.

Under my direction, the California Department of Education will do its part to address
the state’s dire financial situation and achieve General Fund savings. My Department
has frozen hiring and contracting, and substantially limited travel and other
expenditures. All-expenditures are being closely monitored and trimmed. However,
reductions will be made by me in a thoughtful manner that preserves, where ever
possible, our capacity to carry out vital programs. As an example, it makes no sense to
drastically cut federally funded programs that provide meals to needy children, when the
goal is a reduction in General Fund spending. In addition, the needs of students at

1430 N STREET, SACRAMENTO, CA 95814 5901 » 016 319-0800 « WWW CDE CA GOV
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California’s State Special Schools, which oberate on a 24-hour basis, must be given
careful consideration.

I remain hopeful that these difficult circumstances can be resolved without the
imposition of unilateral furloughs for any state employee, and will follow the progress of
further judicial proceedings, collective bargaining efforts, and logistative action. But at
this time, for the reasons described above, | ask that the Controller's Office not
implement Executive Order S-16-08 for the Depariment under my control and direction.

Sincerely,
K O'CONNELL
JO:gp
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February 2, 2009

Honorable John Chiang
State Controller
300 Capitol Mall
Sacramento, CA 95814

Dear Controller Chiang:

The Governor's office has informed me that they intend to apply Judge Marletie's
court ruling to the Department of Insurance as well as to the offices of the other
independently-elected statewide officers. There is legal uncertainty as to the
Govemor's authority in this matter.

The court's ruling did not specifically address the question of whether the Governor's
executive authority to order furloughs extends to other statewide offices. Therefore,
i ask you o withhold implementation the ordered furloughs at the Department of

- Insurance until this matter 1s resolved.

Thank you for ypyﬁmmediate attention to this request.
hankyoy iy

Sincerely, b
R I - "‘u--&
v P

~ pr—

O e [N
STEVE POIZNER
insurance Commissioner

\
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STATE OF CALIFORNLA

OFFICE OF THE ATTORNEY GENERAL

Jares M. Humes
Curer Deruty ATTORNEY GENERAL

February 2, 2009

Hornorable John Chiang
California State Controller
300 Capitol Mall, Suite 1850
Sacramento, CA 95814

RE:  Professional Engineers in California Governinent v. Schwarzenegger
Sacramento Superior Cougt Case No. 34-2008-80000126-CU-WM-GDS

California A t_toﬁt eys, Administrative Law Judges, etc. v, Schwarzenegger

Sacramento Superior Court Case No. 34-2009-800000134-CU-WM-GDS

Service Employees International Union, Local 1000 v. Schwarzenegger

(27 09-80000135-CU- D

Dear Mr. Chiang:

T understand that the Govemnor’s Office has changed its position regarding the
applicability of the Govemer's furlough order on other constitutional officers, Before Judge
Marlette’s January 29, 2009 minute order, the Governor’s Office encouraged, but did not require,
other constitutional officers to comply with the furlough order, Accordingly, this office did not
intervene in these cases. But emboldened by the minute order, the Governor's Office now
informs us that it wanits to apply the furlough order to other constitutional officers after al).
Because we believe that the Govemnor’s interpretation of the minute order is incorrect, and
because we belisve that the furlough order cammot be forced on other constitutional officers under
these circumstances, we ask the Controller’s Office to refrain from implementing the furfoughs
called for in Executive Order S-16-08 on our employees.

It appears that the Governor's Office is attempting to use the absence of any ruling
addressing whether the Governor has authority to furlough employees of constitutional officers

like the Attomey General as 2 ground to assert that authority. This tactic is improper for several
reasons,

1300 1 STREET * SUIE 1730 » SACRAMENTO, CaLirorIA 95814 © PHONE (916) 324-5435 o Fax (916) 445-6749
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To begin with, the question of whether the Governor has authority to furlough employees
of the other constitutional officers was not before the court. As you know, the writ actions were
each brought by unions asking the court for an order holding that the Govemnor’s executive order
requiring the furloughs is illegal. Thus, unions were trying to prove that you had a ministerial
duty not to follow the Executive Order for the reasons set forth in their writ petitions.
(Sacramento County Fire Protection Dist. v. Sacramento County Assessment Appeals Bd. IT
(1999) 75 Cal.App.4th 327, 331 [describing the requirements for a writ as "a clear, present (and
usually ministerial) duty on the part of the respondent; {and] (2) a clear, present and beneficial
right in the petitioner in the performance of that duty." (citation omitted)).) The court rejected
the unions’ position and intends t6 render a judgment denying the writ petitions. But that
Judgment, whenever it is signed, cannot be interpreted to address issues that were not before the
court, much less to grant affirmative relief in favor of the Govemor on those issues as if he had
prosecuted his own petition for writ of mandate against you.

. Nor can the Governor's authority to unilateratly impose a furlough on employees of the
other constitutional officers be lightly implied from his more general authority. While a full
briefing regarding the Govemor’s authority to issue executive orders is beyond the limited scope
of this letter, our Supreme Court has noted, "[u]nlike the federal Constitution, the California
Constitution . . . embodies a structure of divided executive power.” (Marine Forests Soc. v.
California Coastal Com'n (2005) 36 Cal .4th 1, 31; see aiso Cal, Const., art. V, § 11 [providing
for the election of the Licutenant Governor, Attorney General, Controller, Secretary of State, and
Treasurer}; Zasloff, Taking Politics Seriously: A Theory of California’s Separation of Powers
(2004) 51 UCLA L. Rev. 1079, 1113 [“the Califomia Constitution explicitly and repeatedly
creates a multiple executive. The Licutenant Govemnor, Attorney General, Secretary of State,
Treasurer, and Controller all are directly elected and do not answer to the Governor."] The
Attorney General has a constitutional duty to ensure that the laws are uniformly and adequately
enforced in California (Cal. Const., art, V, § 13) and statutory control over the Department of
Justice. (Gov’t Code, § 15000.) Dozens of statutes impose various duties on the Attorney
General and DOJ. Thus, there can be no question that the Attomey General, like the other
constitutional officers, wields executive authority as surely as the Govemnor does. For this
reason, we do not believe that an executive order, which has been defined as “a formal written
directive of the Governor which by interpretation, or the specification of detail, directs and

~ guides subordinate officers in the enforcement of a particular taw” (63 Ops.Cal. Atty.Gen. 583,
584 (1980), emphasis added), applies to the Attorney General, Accordingly, the Governor lacks

the authority to compel the Attorney General to comply with the executive order mandating
furloughs.

The Attorney General would have intervened in these writ actions had he believed that
the Governor intended to apply mandatory furloughs to DOJ employees. He did not do so only
because the Govermnor’s Office previously took the position, both in private conversations and

CASE JA 000533



Hon. John Chiang
February 2, 2009
Page3

publicly, that the constitutional officers were not required to participate in the furlough program.
(See Goldmacher, Statewide Dems Say No to Furloughs For Own Staff, Sacramento Bee
(Yanuary 12, 2009) [article notes that Governor’s Office “has said the furloughs can't be
mandated on other constitutional offices” and quotes Governor's spokesman stating that with
respect to constitutional officers, furloughs are "their decision"] <availableat

http://werw. /static/weblops/eapitolalert] 24.html>.) For the Govemor
presently to take the position, based on Judge Marlette’s order, that he is entitled to require
furloughs for the constitutional officers’ employees, is tantamount to a beit-and-switch.

We urge the Controller not to implement the furlough order against DOJ employees.

Sincerely,

) S M. HUMES
Chief Deputy Attorney General
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SUPERIOR COURT OF CALIFORNIA

COUNTY OF SACRAMENTO
DATETIME : 01/30/09 DEPT.NO :19
JUDGE : P. MARLETTE CLERK : D. RIOS, SR.
REPORTER : none BAILIFF : pone
PRESENT:

Professional Engineers in California Government;\California
Association of Professional Scientists,
Plaintiff,

VS. Case No.: 2008-80000126

Arnold Schwarzenegger, Governor, State of

Czlifornia\Department of Personnel Administration\State

Controller John Chiang\and Does 1 throngh 20 inclusive,
Defendant. '

Nature of Proceedings: Amended Minute Order

The Court is issuing a revised version of its final ruling in these matters. The revision makes no substantive
changes in the ruling, but corrects an editing error in the last sentence of the third paragraph from the end of the
ruling, regarding the State Controller, by deleting the word “incidental”. The revised final ruling which follows
shall be the final ruling of the Court.

PROFESSIONAL ENGINEERS IN CALIFORNIA GOVERNMENT, et al., v. GOVERNOR ARNCLD
SCHWARZENEGGER, et al., Case No. 2008-80000126;

CALIFORNIA ATTORNEYS, ADMINISTRATIVE LAW JUDGES AND HEARING OFFICERS IN STATE
EMPLOYMENT, v. GOVERNOR ARNOLD SCHWARZENEGGER, ¢t al., Case No. 2009-80000134;

SERVICE EMPLOYEES INTERNATIONAL UNION, LOCAL 1000, v. GOVERNOR ARNOLD
SCHWARZENEGGER, et al., Case No. 2009-80000135.

The following shall constitute the Court’s final rulings on the demurrers and petitions for writ of
mandate and complaints for declaratory relief in the above-captioned matters:

i
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25
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27

28

CONTROLLER JOHN CHIANG; and DOES 1
through 20 INCLUSIVE,

Respondents.

SERVICE EMPLOYEES INTERNATIONAL
UNION, LOCAL 1000,

Petitioners,
Vvs.

ARNOLD SCHWARZENEGGER, Govemor,
State of California; DEPARTMENT OF
PERSONNEL ADMINISTRATION; STATE
CONTROLLER JOHN CHIANG; and DOES 1
through 20 INCLUSIVE,

Respondents,

Dated: Ver— 3J ?\OQQ\ ’ ~

-Da

PLEASE TAKE NOTICE that petitioner CALIFORNIA ATTORNEYS,
ADMINSITRATIVE LAW JUDGES AND HEARING OFFICERS IN STATE EMPLOYMENT

(“CASE"), appeals from the judgment and order denying the Petition for Writ of Mandate and
Complaiﬂt for Declaratory Relief entered on January 29, 2009.

THE LAW OFFICE OF BROOKS ELLISON

Case No.34-2009-80000135 (Related Case)

@1\, X &f&
PATRICK 1. N

Attorneys for Plaintiff

CALIFORNIA ATTORNEYS,
ADMINISTRATIVE LAW JUDGES AND
HEARING OFFICERS IN STATE
EMPLOYMENT

Notice of Appeal

CASE JA 000536



10
1
12
13
14
15
16
17
18
19
20
21

22

24
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27
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BROOKS ELLISON

State Bar No. 122705

PATRICK J. WHALEN

State Bar No. 173489

THE LAW OFFICE OF BROOKS ELLISON
1725 Capitol Ave,

Sacramento, CA 95814

Telephone: (916) 448-2187

Facsimile: (916) 448-5346

E-mail: counsel@ca]attomeys.org
Attorneys for Plaintiff

California Attorneys, Administrative Law Judges,

And Hearing Officers in State Employment

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO

CALIFORNIA ATTORNEYS,
ADMINISTRATIVE LAW JUDGES AND
HEARING OFFICERS IN STATE -
EMPLOYMENT,

Petitioners,
Vvs.

ARNOLD SCHWARZENEGGER as Governor
of the State of California; DAVID GILB as
Director of the Department of Personne]
Administration; JOHN CHIANG, Controller of
the State of California; and DOES 1 through 10,

Respondents,

PROFESSIONAL ENGINEERS IN
CALIFORNIA GOVERNMENT;
CALIFORNIA ASSOCIATION OF
PROFESSIONAL SCIENTISTS,

Petitioners,
VS,

ARNOLD SCHWARZENEGGER, Govemnor,
State of California; DEPARTMENT OF
PERSONNEL ADMINISTRATION : STATE

ORIGINAL

ILED/MARGNSED

FEB 5 7008

A~
By: (V4

__ Drpuly Clatk

5

Case No.34-2009-80000134

PROOF OF SERVICE

Date: January 29, 2009
Time: 9:00 a.m.

Dept.. 19

Case No.34-2008-80000126 (Related Case)

Proof of Service -
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28

CONTROLLER JOHN CHIANG; and DOES 1
through 20 INCLUSIVE,

Respondents.

SERVICE EMPLOYEES INTERNATIONAL :
UNION, LOCAL 1000, Case N0.34-2009-80000135 (Related Case)

Petitioners,
vs. )

ARNOLD SCHWARZENEGGER, Govemor,
State of California; DEPARTMENT OF
PERSONNEL ADMINISTRATION; STATE
CONTROLLER JOHN CHIANG; and DOES 1
through 20 INCLUSIVE,

Respondents.

1am a citizen of the United States and a resident of the County of Sacramento, California)
T am over the age of eighteen (18) years and not a party to the above-entitled action. My
business address is 1725 Capitol Avenue, Sacramento, CA 95814,

On February 4, 2009 I served the following documents:

1. Notice of Appeal

I served the aforementioned document(s) by delivering a true copy of the above
documents to the electronic mail addresses listed below:

David Tyra Attomey for Respondent Schwarzenegger
Koinick, Moskovitz, Tiedemann & Girard _ and Department of Personnel Administration
400 Capitol Mall, 27° Floor

Sacramento, CA 95814

dryra .COMm

Proof of Service
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Will Yamada, Deputy Counsel
Chief Counnsel

Sacramento, CA 95811-7246
will_xamada @dpa.ca.gov

Rick Chivaro, General Counsel
State Controller
300 Capitol Mall, Suite 18350
Sacramento, CA 95814

iV .C8 POV

Ronald Placet, Chief Counsel
State Controller

300 Capitol Mall, Suite 18350
Sacramento, CA 95814
placet®@sco.ca.gov

Gerald James
600 J Street, Ste, 445
Sacramento, CA 95814

giames @blanningandbaker.com

Brooke Pierman
1808 14 Street
Sacramento, CA 95811

bpierman @seiu 1000.0rg

J. Felix De La Tomre
1808 14™ Street
Sacramento, CA 95811

fdelatorre@seiu1000.0rg

Department of Personnel Administration
1515 S Street, North Building, Suite 400

Aftorney for Respondent Department o
Personnel Administration '

Aftorney for Respondent State Controller

Attomey for Respondent State Controller

Attorney for Petitioner California Association
of Professional Scientists & Professional
Engineers in State Government

Attomey for Petitioner Service Employees
International Union, Local 1000

Attomey for Petitioner Service Employees
International Union, Local 1000

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct and that this Declaration was executed on February 4, 2009,

Quoder —
/ Jo Beck

Proof of Service

[,
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO

DATE/TIME : 2/04/0% DEPT. NO : 19

JUDGE : P. MARLETTE CLERK : D. RIOS, SR.
REPORTER : HNONE BAILIFF : NONE
PRESENT:

Professional Engineers in California
Government; California Association of
Professional Scientists,

Patitioners,

V8. Case No.: 34-2008-80000126

Arnold Schwarzenegger, Governor,
State of California; Department of
Personnel Administration; State .
Controller John Chiang; and Does 1 ’
through 20 inclusive,

Respondents.

California Attorneys, Administrative
Law Judges and Hearing Officers in
State Employment,

Patitioners,

vs. Case No.: 34-2009-80000134

Arnold Schwarrenegger, Governor,
State of California; David Gilb as
Director of the Department of
Personnel Administration; John Chiang
Controller of the State of
California; and Does 1 through 10,

Respondents.
BOOK : 19 SUPERIOR COURT OF CALIFORNIA,
PAGE : 2008-80000126-1909 COUNTY OF SACRAMENTO
DATE s 2/04/09
CASE NO. : 2008-80000126, et al
"CASETITLE : PECG; CAPSv.
SCHWARZENEGGER, ¢t al BY: D. RIOS, SR.,

Deputy Clerk
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Service Employees International
Union, Local 1000,
Petitioners,

vs. Case No.: 34-2009-80000135

Arnold Schwarzenegger, Governor,
State of California; Department of
Parsonnal Administration; State
Controllexr John Chiang; and Does 1
through 20 inclusive,

Respondents.
Naturae of Proceedings: MIRUTE ORDER ON STATE CONTROLLER’S
REQUEST FOR CLARIFICATION OF COURT'’S
RULING

The Court has received and- reviewed a letter dated February 3, 2009
from Richard J. Chivarc, Chief Counsel of the California State
Controller’s Office, requesting clarification of the Court’s ruling -in
these matters, specifically, on the issue of whether the ruling is
applicable to employees of independently elected Constitutional Cfficers
and other elected state-wide officials, including the Lieutenant Governor,
Office of the Attorney General, Secretary of State, State Treasurer,
Superintendent of Public Instruction and Insurance Commissioner. The
letter to the Court attaches copies of letters to the State Controller
from those officers or their representatives raising issues regarding the
Governor’s authority to order furloughs of their employees.

The Court’s ruling in the above-captioned matters addressed petitions
for writ of mandate and complaints for declaratory relief brought by four
recognized employee organizations, raising issues regarding the Governor’s
authority to order furloughs of their members, as employees of executive
branch agencies. The independently elected Constitutional Officers and
other elected state-wide officials referenced above were not parties to
these matters. The petitions and complaints upon which the Court ruled
did not raise any issues regarding the Governor’s authority to order
furloughs for the employees of those officers and officials. The Court’s
ruling therefore did not address, or make any ruling regarding, the
Governor’s authority to order furloughs for the employees of those
officers and officials. Accordingly, the Court expresses no views
regarding that issue.

Certificate of Service by Mailing attached.
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CERTIFICATE OF SERVICE BY MATLING
C.C.P, Sec. 1013a(4))

I, the undersigned deputy clerk of the Superior Court of California, County of Sacramento, do declare
under penalty of perjury that I did this date place a copy of the above entitled Minute Order in envelopes
addressed to each of the partles or their counsel of record as stated below, with sufficient postage affixed
thereto and deposited the same in the United States Post Oﬂ'ice at Sacramento, California,

Gerald James

Attorney at Law

660 J Street, Suite 445
Sacramento, CA 95814

" Patrick Whalen
ELLISON WILSON ADVOCACY, LLC
1725 Capitol Avenue
Sacramento, CA 95814

Brooke D, Pierman, Staff Attorney
S.ELU.

1808 -14" Street

Sacramento, CA 95811

RICHARD CHIVARQ, Chief Counsel
Ronald V. Placet,

Sr. Staff Counsel

Office of the State Controller

300 Capitol Mall, Ste 1850
Sacramento, CA 95814

Dated: February 4, 2009

Davxd W. Tyra

KRONICK, MOSKOVITZ, TIEDEMANN
& GIRARD

400 Capitol Mall, 7th Floor

Sacramento, CA 95814

J. Felix DeLa Torre, Staff Attorney
SEILU.

1808 -14™ Strect

Sacramento, CA 95811

Will M. Yamada
Department of Personnel Administration

" Legal Office

1515 S Street, No. Bldg., Ste. 400
Sacramento, CA 95811

Gregg McLean Adam

CARROLL, BURDICK & McDONOUGH
44 Montgomery Street, Ste. 400 '
San Francisco, CA 94104
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Kzoxicx,
MoaxoviTz,
TIZDRMANS &
GIRARD
ATTORRETS AT Law

DEPARTMEH'I".-;—_.&-—-

DAVID W, TYRA, State Bax No: 116218 E“TERED
KRISTIANNE T. SEARGEANT, State Bar No, 245489 B . )
KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD -

A Law Corporation .

400 Capitol Mn!l 27th Floor
Sacramento, Ca.hfonna 95814
Telephone: 591 321-4500
Facsimile: 916) 321-4555
B-mail:

K. WILLIAM CURTIS

Chief Counsel, State Bar No. 095753

WARREN C. STRACENER |
Deputy Chief Counsel, State Bar No. 127921 1L

LINDA A, MAYHEW '

Assistant Chief Counsel, State Bar No. 155049

WILL M. YAMADA . T 2009

Labor Relations Counsel, Stats Bar No, 226669

DEPARTMENT OF PBRSONNEL ADMINISTRATION}~ :

Terophone:” 0%19583121;7(?182 ok

e eP One; . / 7z /

Facsimile: 3234723
E-mail: WillYamada@dpa.ca.gov

Afto for Defendants/Rcspondents

m%s) SCHWARZENEGGER, as Governor of the Exempted from Fees
State of California; and DAVID GILB, as Director of the {Gov. Code § 6103)
Department of Personnel Administration

SUPERIOR COURT OF CALIFORNIA

COUNTY OF SACRAMENTO
CALIF ORNIA ATTORNEYS, Case No. 34-2008-80000134-CU-WM-GDS
ADMINISTRATIVE LAW JUDGES AND
HEARING OFFICERS IN STATE Assigned For All Purposes To
EMPLOYMENT, . The Honorable Patrick Marlette
PetiﬁonmfPlainﬁﬂ’s, '
- JUDGMENT RE: VERIFIED PETTYION
Y. ) FOR WRIT OF MANDATE AND
' COMPLAINT FOR DECLARATORY AND

ARNOLD SCHWARZENEGGER as INJUNCTIVE RELIEF

Governor of the State of California; DAVID
GILB as Director of the Department of

Personne] Administration; JOHN CHIANG, Date: January 29, 2009

Controller of the State of California; and Time: 9:00 a.m,

DOES 1 through 10, inclusive, Dept.: 1%
Respondents/Defendants,

somal -1~

JUDGMENT XE* VERIFIED PETTTION FOR WRIT OF MANDATE AND COMPLAINT FOR DECLARATORY AND DUUNCTIVE RELIEF
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Based upon the Ruling of this Court and Order Thereon attached hereto as Bxhibit
A and incorporated herein by reforence,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Judgment be
entezed forthwith in favor of Respondents and against Petitioners with respect to Petitioners

Petition for Writ of Mandate and Complaint for Declaratory and Injunctive Relie
1) o (el b‘c—“-
Woisi

DATED:;

APPROVED AS TO FORM:
Dated: , 2009 OFFICE OF STATE CONTROLLER

O 08 ~3 A WU o W N e

—
[~

‘Sbawn D, Silva, Attomeys for

endent/Defendant
STATE CONTROLLER JOHN CHIANG

[
-

- e e
How N

—
th

Dated: __ A “3-7O%__, 2009 ﬁcz OF BROO uson

-
(-3

PstdckJ Wh Attomeys for
Petitioners/Pl ahe\%ﬂ% &
CALIFORNIA ATTORNEYS,
ADMINISTRATIVE LAW JUDGES and
HEARING OFFICERS IN STATE
EMPLOYMENT

—  ma g
W 0 =~

Dated: s 2009

3

By:

Gerald A, James, Attomeys for
Petitioners/Plaintiffs
PROFESSIONAL ENGINEERS IN
CALIFORNIA GOVERNMENT and
CALIFORNIA ASSOCIATION OF
JPROFESSIONAL SCIENTISTS

Dated: » 2009 SEIU LOCAL 1000

NN
RS8R =

&

By:

[
[~

J. Folix De La Torre, Attorneys for
Petitioner/Plaintify

SERVICE EMPLOYEES
INTERNATIONAL LOCAL 1000

N

28

FROWICK, 9093321 -2
Mosrovitz,
“‘g}:ﬁ“ JUDGMENT RE: VERIFIED FETITION FOR WKIT G MANDATE AND COMPLAINT 20X DECLARATOR'Y AND DUNCTIVE RELIEF
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SUPERIOR COURT OF CALIFORNIA

COUNTY OF SACRAMENTO
DATE/TIME : 01/30/09 . DEPT.NO :19
JUDGE : P.MARLETTE CLERK : D. RIOS; SR.
REPORTER : none BAILIFF  : none
PRESENT:
Professional Engincers in California Government;\California
-Association of Professional Scientists,
Plaintiff,

VS, Case No.: 2008-30000126

Arnold Schwarzenegger, Governor, State of

Californis\Department of Personnel Administration\State

Controller John Chiang\and Does 1 through 20 inclusive,
Defendant,

Nature of Proceedings: Amended Minute Order

The Court is issuing a revised version of its ﬁnal ruling in these matiers. The revision makes no substantive
changes in the ruling, but comrects an editing error iu the last sentence of the third paragraph from the end of the
ruling, regarding the State Controller, by deleting the word “incidental”. The revised final ruling which follows
shall be the final ruling of the Court.

PROFESSIONAL ENGINEERS IN CALIFORNIA GOVERNMENT, et al., v. GOVERNOR ARNOLD
SCHWARZENEGQGER, ¢t al., Case No, 2008-80000126;

CALIFORNIA ATTORNEYS, ADMINISTRATIVE LAW JUDGES AND HEARING OFFICERS IN STATE
EMPLOYMENT, v. GOVERNOR ARNOLD SCHWARZENEGGER, ¢t al., Case No. 2009-80000134;

SERVICE EMPLOYEES INTERNATIONAL UNION, LOCAL 1000, v, GOVERNOR ARNOLD
SCHWARZENEGGER, ¢t al., Case No, 2009-80000135.

The following shall constitute the Court’s final rulings on the demurrers and petitions for writ of
mandate and complaints for declaratory relief in the above-captioned matters:

T e
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CASE NUMBER: 2008-80000126 DEPARTMENT: 19
CASE TITLE: PECG; CAPS v. SCHWARZENEGGER
PROCEEDINGS: Amended Minute Order

On December 19, 2008, in a response to the current State budget crisis, Governor Araold
Schwarzenegger issued Executive Order S-16-08. As relevant to this action, the Executive Order directed the
Department of Personnel Administration, effective February 1, 2009 through June 30, 2010, to adopt a plan to
implement a furlough of represented state employees and supervisors for two days per month, and to adopt a
plan to implement an equivalent furlough or salary reduction for all state mansgers, including exempt state
employees.

Several organizations representing state employees affected by the Executive Order have filed three
separate petitions for writ of mandate and complaints for declaratory relief challenging the provisions of the
Order imposing the furloughs, and seeking to overturn them. .

The first such action, Case No. 2008-80000126, was filed by petitioners Professional Engineers in
California Government (“PECG”) and California Association of Professional Scientists (“CAPS") on December
22,2008, That action initially was assigned to Department 33 of this Court, Judge Lloyd Connelly, presiding; it
was reassigned to this Department after respondents filed a peremptory challenge 10 Judge Connelly pursuant to
Code of Civil Procedure section 170.6 on January 7, 2009. )

The second such action, Cese No. 2009-80000134, was filed by petitioner California Attomneys,
Administrative Law Judges and Hearing Officers in State Employment (“CASE™) on January 5, 2009. That
action was assigned to Department 33 of this Court, Judge Lloyd Connelly, presiding. Petitioner simultancously
filed a Notice of Related Case in that action, stating that it was related to Case No. 2008-80000126.

The third such action, Case No. 2009-80000135, was filed by petitioner Service Employees International
Union, Local 1000 (“SEIU™), on January 7, 2009, The action was assigned to Department 29 of this Court,
Judge Timothy M. Frawley, presiding. Petitioner simultancousty filed a Notice of Related Case in that action,
stating that it was related to Cases Nos. 2008-80000126 and 2008-80000134

On January 9, 2009, the Court heard simuitancous ex parte applications by the petitioners and :
respondents in Case No. 2008-80000126 for orders shortening time that would have the effect of setting &
hearing on r¢spondents’ demurrer to the petition and the hearing on the merits of the petition itself for a date
prior to February 1, 2009, when the fugloughs would go into effect. :

At the hearing on January 9, 2009, counsel for the petitioners in Cases Nos. 2009-80000134 and 2009-
80000135 appearcd and stipulated on the record that those cases would be treated as related to Case No, 2008+

BOOK 1 19 SUPERIOR COURT OF CALIFORNIA,
PAGE : 2008-80000126-13009 COUNTY OF SACRAMENTO
DATE : 01/30/09

CASE NO. : 2008-30000126
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Deputy Clerk
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CASE NUMBER: 2008-30000126 DEPARTMENT; 19
CASE TITLE: PECG; CAPS v, SCHWARZENEGGER
FROCEEDINGS: Amended Minute Order

30000126, and that those cases would be transferred to this Department for hearing pursuant to Rule of Court
:3.300(h)(1)(2). Counsel for respondents in Case No, 2008-80000126 also stated on the record that he '
represented the respondents in one of the other two cases, and most likely would represent the respondents in
the other (although at that time, the petition had not formally been served on the respondents), and also
stipulated on the record that the three cases would be heard in this Department es provided above. The parties
further agreed to a briefing schedule and to a combined hearing on the respondents’ demwrrers to, and the merits
of, the three petitions. The parties to all three retions have filed their briefs and other papers sccording to the
agreed-upon schedule and the Court heard oral argument on the matter on Thursday, January 29, 2009,

On January 12, 2009, a fourth action was filed challenging the Govemnor's Executive Order, entitled
California Correctional Peace Officers Association v. Governor Arnold Schwarzenegger, et al., Case No, 2008~
80000137. The Court issucd an order finding that case to be related to the three cases captioned above and
further ordered that case assigned to this Department, That case has been set for hearing on Friday, February 5,
2009,

Ruiling on Preliminary Evidentiary Issues:

Respondents' have made two requests for judicial notice, filed January 9, 2009 and January 13, 2009,
along with an Amended Request for Judicial Notice on January 23, 2009 in response to the Court's order
directing them to submit complete copies of the Memoranda of Understarding (“MOUSs”) involved in these
actions. No objections to the requests bave been filed. The Court has reviewed the requests and the documents
attached thereto and finds that all such documents are proper subjects for judicial notice, Rmpondents' requests
- Tor judicial notice are therefore granted.

Respondents’ evidentiary objection to the Declaration of Peter Flores, Jr is overruled on the ground that
the lack of a signature on the declaration has been remedied by the filing of an amended declaration, unchanged
in substance, which bears Mr. Flores’ signature. .

'In using the tenms “respondents” or “defendants” in this ruling, the Court is referring to Governor Amold Schwarzenegger and the
Department of Personne] Administration. Although State Controller John Chiang also has been named as a respondent in these
actlons, the Contoller has filed an Opposition to the Respondents'/Defendants” Demurrer stating that his intsrests are actuatly aligned
with the petitioners and that, but for the short time frame, he would have filed a formal motion 1o realign the parties, seeking to be
redesignated as a petitioner/plaintiff. The Controller's position in these actions will be discussed fisther below. In this ruling, the
Court also has treated the terms “the Governor”, “the Department of Personnel Administration” {or “the department” or “DPA™) and
“the State” g$ being essentially interchangeable.
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CASE NUMBER: 2003-80000126 DEPARTMENT: 19
CASE TITLE: PECG; CAPS v, SCHWARZENEGGER
PROCEEDINGS: Amended Minute Qrder

Respondents’ demurrers are overraled on the following basis:

The petitions and complaints allege generally that the provisions of the Governor’s Executive Order S-
16-08 that implement a furlough of represented state employees and supervisors for two days per month, and an
equivalent furlough or salary reduction for state managers, effective February 1, 2009 through June 30, 2010,
are invalid in that such action on the part of the Govemor is not authorized by law, and morcover is forbidden
by certain provisions of lew, in particular, Govemment Code section 19826(b).

The Court finds that such allegations are sufficient to state a cause of action for issuance of a writ of .
mandate or for declaratory relief, regardless of whether Government Code section 19826(b) is superseded by the
terms of the MOUs petitioners huve entered into with the State (as respondents argue), because the petitions and

- - somplaints allege, in essence, that the Governor lacks the positive suthority 1o make the challenged order in the
first instance, irrespective of any statutory prohibition that may or may not apply. The allegation that the
Govemor Jacks any suthority to make the challenged order is sufficient to state a cause of action on its own.

The Coust further finds that the issue of the Governor’s authority to make the challenged order is not an
issue within the exclusive initial jurisdiction of the Public Employment Relations Board, because it involves
.issues of statutory interpretation and separation of powers between the Governor and the Legislature, which are
matters propeily within the jurisdiction of the courts, and not issues of unfair practices under the Ralph C, Dills
Act, which are matters properly within the jurisdiction of the Board. (See, e.g,, California School Employees
Associationv. Azusa Unified Schoo! District (1984) 152 Cal. App, 3™ 580, 592-593; California Teachers®
Association v. Livingston School District (1990) 219 Cal. App. 3 1503, 1519.) Moteover, the petitions and
complaints in effect allege that the Govemor's Executive Order regarding an employee furlough violates the
provisions of the petitioners’ MQUs with the State governing wages and hours, The Board does not have the
authority to enforce agreements between the parties, (Government Code section 3514.5(b); see also, San
Lorenzo Education Association v. Wilson (1982) 32 Cal. 3 841,)

Moreover, even if this Court were to conclude that the Board did have jurisdiction over this matter, it
would conclude that the normal policy reasons requiring parties to exhaust available administrative remedies do
not apply in this case for many of the reasons stated by the Third District Court of Appeal in a case arising out
of an carlier state budget crisis: namely, that the facts are undisputed, so there is no need for administrative
development of the record; judicial intervention will not interfere with the expertise of the agency or create
problems of judicial economy, given that the underlying issues are within the expertise of the courts and
undoubtedly would be resolved ultimately by the courts even if initial jurisdiction were found in the Board; and,
given that this case raises questions of first impression which most likely are bound for ultimate determination
in the appellate courts, there is little concern of conflicting decisions between the Board and the cousts, (See,
Depariment of Personnel Administration v. Superior Court (Greene) (1992) 5 Cal. App. 4™ 155, 168-169,)
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CASE NUMBER: 2008-80000126 DEPARTMENT: 19
CASE TITLE: PECG; CAPS v. SCHWARZENEGGER
PROCEEDINGS: Amended Minute Order

In addition, even if this Court were to conclude that the Board did have jurisdiction over this matter, it
would conclude that exhaustion of administrative remedies by resort to the Board should be excused on the
ground that requiring exhaustion under the particular circumstances of this case would cause both the State and
its employees to suffer irreparable injury, again, for many of the reasons stated in the 1992 Greene case:
specifically, that the extremely grave pature of the fiscal crisis faced by the state, and the urgent need for
resolution of these issues in as expeditious a manner as possible, create a great potential for imreparable harm in
the nature of layoffs of statc employees, with a concomitent reduction in the nature of state services, all of which
are amply demonstrated by the declarations and documents that have been filed by parties in this matter (many
of them by respondents). Even if, as the Court of Appeal stated in the Greene case, there is a possibility that the
Board could order the same relief that petitioners seek here, it is extremely unlikely that the entire process of
Board adjudication followed by Judxcml review as provided by law would be completed in a sufficiently timely
manner to address the xmmedme crisis. (See, Department of Personnel Administretion v. Superior Court
(Greene) (1992) 5 Cal. App. 4% 155, 170-171 J

Petitioners SEIU and CASE raise additional claims for declaratory relief regarding the effect of the
furJough on the exempt status of employees under the federal Fair Labor Standards Act ("FLSA™). The SEIU
complaint alleges that a significant number of its employees will be required to work in excess of 40 hours
duting furlough weeks, that such employees will no longer be considered exempt employees as 2 maiter of law
during those weeks, that such workers will be entitled to overtime pay during such wecks, and that respondents
lack any mechanism or systems in place to move employecs from exempt to non-exempt status from week-to-
week, with the result being that such employees will not receive the overiime pay to which they are entitled
under the FLSA. Such facts are sufficient to state a cause of action in declaratory relief based on the theory that
respondents are not willing and able to comply with their obligations under the FLSA, at least for the purpose of
withstanding a demurrer. Respondents’ contention that the complamt on its face shows that petitioner’s FLSA
cleim is not ripe for review, and secks only an advisory opinion, because there is no allegation that respondents
actually have failed to pay any overtime that is due, is unpersuasive.

The CASE complaint alleges the same facts regarding the effect of the ﬁrloughs on its employees®
exempt status under the FLSA. The complaint lacks the specific allegefions present in the SEIU complaint
regarding respondents’ lack of willingness and ability to comply with the FLSA, but alleges in general terms
that respondents’ actions will result in denial of the protection of the laws regarding overtime compensation. In
essence, this complaint is identical in substance to the SETU complaint; the Court concludes that it also states &
" cause of action for declaratory relief,

3 This is, of cowse, distinct from the issue of whether there is any prooftending to demonstrate that FLSA violations actually will
oceur, This issue is dealt with in the Court’s ruling on the merits, below.
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Respondents’ demurrers are therefore overruled.

ints*

The petitions for writ of mandsate and complaints for declaratory relief challenging the provisions of the
Govemnor’s Executive Order imposing furloughs on state employees are based on twin contentions: that the
Govemor lacks any authority, statutory or otherwise, to take such action; and that applicable statutory law
expressly forbids him from taking such action. For the reasons stated below, the Court finds that these
contentions are unpersuasive. :

- . The facts reparding the implementation of the furlough are essentially undisputed, as is the fact that the
State faces an extremely urgent fiscal crisis.> According to documents submitted to the Court, the Govemor,
through the Department of Personne] Administration, has developed a furlough plan that will result in the
closing of general govemnment operations on the first and third Fridays of each month, beginning on Friday,
February 6, 2009. The unpaid furlough days are not work days and employees shall not report to work. For
state operations that cannot closs, a “self-directed” furlough will be used that will result in state employees
cither taking two furlough days each month on days chosen by the employees and approved by their supervisors,
or accruing two furlough days per month to be taken when feasible. Salaries will be adjusted to reflect the
unpaid furlough days, but benefits will remain the same.*

The Govemnor’s Executive Order thus reduces the normal work hours of state employees for a temporary
period due to the state’s current fiscal crisis. The emergency measure will result in an accompanying deduction
from pay for the hours not worked, but the order does not change established salary ranges. The Governor’s
authority for this action is found in statutes in the Government Code and in the employment contracts of the
unions challenging the order,

The Governor has the statutory authority to reduce the hours of state employees pursuant to Government
Code section 19851 and 19849.

* There do appear to be disputes of fact over whether the implementation of the furiough will result in violations of the federal FLSA,
This issue will be discussad separately below,
* Sbe, Memarandum dated January 9, 2009 from David A. Gilb, Director of the Department of Petsonne) Administration, to Agency

Secyetaries, et al., regarding “State Employee Furlough per Governov’s Executive Order S-15-08”, attached to the Amended
Declaration of Peter Flores, 3. as Exhibit H,
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: Section 19851(a) provides: “It is the policy of the state that the workweek of the state employee shall be
40 hours, and the workday of the state employee eight hours, except that workweeks and workdays of a different
number of hours may be established in order to meet the varying needs of the different state agencies.”

Section 19849(2) provides that the Department of Personnel Administration *...shall adopt rules
goveming hours of work and overtime compensation and the keeping of records related thereto, including time
and attendance records. Each appointing power shall administer and enforce such rules.”

~ The Court finds that these two statutes, taken together, provide the Govemnor with authority to reduce the
workweek of state employees to meet the needs of state agencies, and to do 5o by adopting a rule, The
provisions of the Executive Order regarding the furlough are a rule in that they establish a standard of gencral
application to state employees. Under the circumstances of the current fiscal crisis, the reduction in the
workweek of state employees under the furlough order is indisputably related to the nezds of the various state
agencies, which, from the evidence respondents have submitted to the Court, run the imminent risk of running
out of money and thus being unable to carry out their missions, if immediate action is not taken to reduce
expenditures,

The Court further finds, on two separate bases, that the Governor has authority to reduce the work hours
of the state employees represented by the petitioners in these actions pursuant to the terms of the MOUs the
Stete cntered into with the petitioner employee organizations, which remain in effect, although technically

_expired, pursuant to Government Code section 3517.8(a).

First, each of the petitioners’ MOUs expressly incorporates the terms of sections 18949 and 19851 into
the agrecment between the parties’, and the terms of the MOU do not conflict with these statutes,
notwithstanding that the MOUs call for a normal work-week of 40 hours. Thus, these provisions of law are not
superseded by the MOUs, and the Governor retains the authority, pursuant to Jaw and contract, to take any

actions he would be permitted to take pursuant to Govenment Code sections 19849 and 19851 as described
above.

3 See, Respondents’ Request for Judicial Notice, filed Tanwary 9, 2009, Exhibit A, p. 80 (PECG MOUY): Exhibit B, p, 75 (CAPS

MOU); Respondents’ Amended Request for Judicial Notice, filed January 23, 2009, Exhibit A, p. 16 (CASE MOUY; Exhibit B, p. 20
(SEIU MOU for Bargaining Unit 1); Exhibit C, p. 22 (SEIU MOU for Bargaining Unit 3); Exhibit D, p, 2} (SEIU MOU for
Bargaining Unit 4); Exbibit E, p. 21 (SEIU MOU for Bargaining Unit 11); Exhibit F, pp 22-23 (SEIU MOU for Bargaining Unit 14);
Exhibit G, p. 21 (SELU MOU for Bargaining Unit 15); Exhidis H, p. 21 (SEIU MOU for Bargaining Unit 17); Exhibit ], p. 21 (SESU
MOU for Bargaining Unit 20); Exhibit J, p. 19 (SEIU MOU for Bargaining Unit 21), In addition, the PECG MOU provides, in Article
17.1, which appears under the heading “State Rights™, that: “All the finctions, rights, powers and authority not specifically abridged by
this MOU are retained by the employer,” (See, Respondents® Roquest for fudicial Notice, filed January 9, 2009, Exhibit A, p. 72)  °
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Second, the specific terms of certain of the petitioners® MOUs expressly permit the State either to reduce
hours in case of lack of funds or to take all necessary action to carry owt its mission in emergencies.

For example, Article 3.1.B of the MOU between the State and petitioner CASE, which appears under the
heading “State Rights”, provides that “[t]Jo the extent consistent with law and this MOU, the rights of the State
include, but are not limited to, the exclusive right to.,.relieve its employees from duty becanse of lack of work,
fack of funds, or for other legitimate reasons. .. [and to] take all necessary actions to carry out its mission in
emergencies,”

;.

Article 10.3 of the CASE MOU, which appears under the heading “Layoff”, further provides: “The State
may propose to reduce the number of hours an employee works as en alternative to layoff. Prior to
implementation of this altemative to a layoff, the State will notify and meet and confer with the Union to seek
concurrence of the usage of this alternative,”’

Article 12,1.B of the CAPS MOU, which appears under the heeding “State Rights”, provides that;
“Consistent with this Agreement, the rights of the State shall include, but not be limited to, the right...to take all
necessary action to carry out its mission in emergencies.”®

Article 4.B of each of the SEIU MOUS similarly provides that: “Consistent with this Contract, the rights
of the State shall include, but not be limited to, the right...to take all necessary action to carry out its mission in
emergencies.” , :

The Court finds that the current fiscal emergency, which is amply documented in the evidence
respondents have submitted, authorizes the Govemor to reduce the work hours of state employees under these

. See, respondents’ Amended Request for Judicial Notice, filed Janvary 23, 2009, Exhibit
A, p. 11,

See, Respondents’ Amended Request for Judicial Notice, filed Janvaxy 23, 2009, Exhibit
A, p. 59.

See, Respondents’ Request for Joudicial Notice, filed January 9, 2009, Exhibit B, p. 7).

See, Respondents’ Amended Requeat for Judicial Notice, filed January 23, 2009, Exhibit
B, p. 16 (Bargaining Unit 1); Exhibit C, p. 17 (Bargaining Unit 3); Exhibit D, p. 17
{Baxgaining Unit 4); Exhibit E, p. 17 (Rargaining Unit 11); Exhibit F, p. 18 {Bargaining
Unit 14); Exhibit G, p. 17 (Bargaining Unit 15); Exhibit H, p. 17 (Bargaining Unit 17);
Exhibit I, p. 16 (Bargaining Unit 20); Exhibit J, p. 15 {Bargaining Unit 21).
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cited terms of the various MOUs. The nature of the fiscal emergency is such that the state cmployee furloughs
imposed by the Governor's Executive Order are both nocessary and reasonable under the circumstances, '

The existence of the current emergency also authorized the Governor to make his order without first
meeting and conferring with state employee organizations pursuant to Government Code section 3516.5.

The Court accordingly finds that both statutory law and the provisions of the petitioners’ MOUs
authorized the Governor to reduce the work hours of state employces through & furlough in the current fiscal
emergency.

The Court finds that Government Code section 19826(b) does not preclude the Governor from taking
such action.

 Section 19826(b) states that the Department of Petsonne! Administration shall not establish, adjust or
recommend a salary range for any employees in an appropriate unit where an employee organization has been
chosen as the exclusive representative pursuant to Government Code section 3520.5, which is the case for all of
the petitioners in these actions. :

This case, however, does not involve the establishment, adjustment or recommendation of a salary range
for represented state employees, This case involves a temporary reduction in the hours worked by certain state
employees, which will result in a loss of pay for the hours not worked. The order does not change established
salary ranges at all: state employees will continue to receive their normal pay according to established ranges in
weeks that do not include a furlough day. In essence, state employees are subject to a temporary deduction from
thels total pay under the established ranges, and not to being paid under a new or adjusted salary range.

The present case is therefore distinguishable from Department of Personnel Administration v. Superior
Court (Greene) (1992) 5 Cal. App. 4" 155, which involved an across-the-board salary cut of 5% with no
firlough or reduction in work howrs. Greene also involved the issue of what the State was entitled to do in the
bargaining process under the Ralph C. Dills Act, specifically, whether the State could unilaterally impose the
salary cut as part of its “last, best and final offer” when it was officially at impasse with the state employee
orgunizations, The present case does not involve barpaining issues in that the parties are not at impasse, and
petitioners® pleadings have raised issues regarding the Governor’s positive authority to make the challenged

™ At oral argument on these matters, counsel for CASE and PECG argued that many of their members work in so-calied *“special fund”
agencies, and that the Governor’s order, which was designed to deal with 2 looming General Fund deficit, was not reasonably related
to the fiscal emergency insofier as it orders furloughs for those employces. (CASE also raised this issue in its reply brief) This
contentlon was not raised in any of the petitions or complaints for declaratory relief, and petitioners did not submit any evidence to
support it, The Court therefors makes no findings on it.

BOOK : 19 SUPERIOR COURT OF CALIFORNIA,

PAGE s 2008-80000126-13009 COUNTY OF SACRAMENTO
DATE : 01/30/09

CASENO, : 2003-80000126
CASETITLE : PECG; CAPSv.
SCHWARZENEGGER BY: D, RIOS, SR.,
Deputy Clerk

Page9of13
212

CASE JA 000554



CASE NUMBER: 2008-30000126 ' DEPARTMENT: 19
CASE TITLE: PECG; CAPS v, SCHWARZENEGGER
PROCEEDINGS; Amended Minute Order

order rather than issues regarding any failure to comply with his collective bargaining obligations under the
Dills Act.

Moreover, the Greene case did not address any provisions of the employee organizations” MOUs that
might have authorized the salary reduction i that case, on the basis of an emergency or otherwise, bocause the
case technically involved a situstion in which there was an absence of a MOU, as is the case when an existing
MOU has expired and the parties have bargained to impasse. (See, Depariment of Personnel Administration v.
. Superior Cour{ (Greene) (1992) 5 Cal. App. 4% 155, 174,) As noted above, the petitioners® MOUs in this case
Temain in effect pursuant to Government Code section 3517.8(a), and contain provisions authorizing the
Governor's order reducing work hours, The Greene case therefore is not controlling here,

_ The Court accordingly rules that, with regard to the issues raised by all petitioners regarding the
Govemnor’s authority to make the challenged order, the petitions for writ of mandate are denied and judgment
shall be entered for the defendants (respondents) on the complaints for declaratory relief. This ruling epplics to
both state employees represented by all of the petitioners under the Dills Act and to those state employees
represented by petitioners PECG and CAPS who are excluded from the Dills Act by law, as the authorities on
which the Court has relied in finding that the Governor has the autherity to take the challenged action apply to
both classes of employees.! :

With regard to the causes of action for declaratory relief raised by SEYU and CASE raising issues
involving possible non-compliance with the FLSA, the Court finds that as a matter of proof, as distinguished
from & matter of pleading, petitioners’ claims that implementation of the Governor’s order will actually result in
employees formerly considered to be exempt from the Act’s provisions working overtime within the meaning of
the Act during a furlough week, and that the State will not comply with the Act with regard to employees who

do 50, are entirely hypothetical and speculative prior to implementation of the furloughs, and thus not ripe for
decision,

As respondents point out, under applieablé federal regulations, employees may be furloughed for budget-
related reasons without affecting their exempt status, except for the workweek in which the furlough ocours.!
The viability of petitioners’ FLSA claims therefore depends upon proof that there will be, as a matter of fact,

" At oral argument, counsel for petitiones SETU raised the contontion that the Governor's order smownted 1o 8t unconstitutional
impairment of contracts. This contention was not raised in any of the petitions, and was not bricfed by the perties, Petitioner SEIU did
cite seversl out-of-state cascs in its roply brief in which government employes furloughs were challenged on this basis. Those cases
were cited, however, for the proposition that a furlough is equivalent to a reduction in employce salary, wnd not in support of the
contention that the Govemor’s action impaired the petitiones™s contracts with the State. Becauss such contention was not reised by the
ﬂuﬁﬁom or briefed by the pasties, the Court makes no finding on it.

See, Title 29, Cods of Federal Regulations, section 541,710,

BOOK : 19 SUPERIOR COURT OF CALIFORNIA,
PAGE ; 2008-80000126-13009 COUNTY OF SACRAMENTO
DATE : 01730209 '
CASE NO. : 2008-80000126
CASETITLE : PECG; CAPSv.

SCHWARZENEGGER BY: D. RIOS, SR.,

Deputy Clerk
Page 10 of 13

z2

- CASE JA 000555



CASE NUMBER: 2008-30000126 DEPARTMENT; 19
CASE TITLE; PECG; CAPS v. SCHWARZENEGGER
PROCEEDINGS: Amended Minute Order

employees who work more than 40 hours during a farlough week. At this point, before the furlough actually has
been implemented, there is no evidence before the Court regarding any employee actually doing this, let alone
any evidence that this will be the case with large numbers of state employees. Petitioners® allegations that this
will happen are merely hypothetical,

Similarly, the evidence that petitioner CASE has submitted demonstrating that the State’s payroll system
is antiqueted and lacks the flexibility and reliability to be able to cope with the kind of week-to-week changes in
an employee’s exempt status that will occur when furloughs are implemented'?, is not necessarily proof that the
State will not be able to cope with paying overtime pay to those to whom it is entitied. Once again, petitioners’
proposition that the FLSA will be violated depends upon proof that employees actually will be entitled 1o
overtime, and that there will be sufficient numbers of them that the State will not be able to comply with the
FLSA. Such proof is lacking at this point,

Finally, even if petitioners were able to prove that the State was likely to fail to comply with the FLSA
with regard to some number of state employees, it would not necessarily follow that they would be entitled to
the relief they seck, which is the invalidation of the furlough order itself. Any actual violation of the FLSA
would give rise to remedies arising under the FLSA, i.c., for recovery of the unpaid overtime compensation™,
but the failure to comply with the FLSA in that situation would be a separate issue from the validity of the
furlough. Notwithstanding this Court’s ruling upholding the Governor’s order, any affected employee retains
his or her rights and remedies under FLSA, and the Court’s ruling that petitioners have not proven an actual
-~ violation of the FLSA at this point does not preclude them, or their individual members, from exercising those
remedies once an actual violation can be proven, Thus, FLSA compliance issues, hypothetical or otherwise, do
not serve as a basis for overturning the Governor’s Executive Order regarding furloughs,

The Court therefore finds in favor of defendants (respondents) on the SEIU and CASE complaints for
declaratory relief regarding alleged non-compliance with the FLSA.

A final issue remains with regard to the State Controller. As noted in footnote 1 above, the Controller,
although named as a respondent/defendant, has taken a position in these actions in alignment with the
petitioners, specifically stating that his office ©,..has ne intention of implementing the reduction in pay as
contemplated in the Governor’s Order, unless determined otherwise by a court of law.™* In Tirapeile v. Davis

" See, Declaration of Don Scheppmann, chief of Personnel/Payroll Services Division of the Office of the California State Controller,
dated October 14, 2008 and filed in the case entitled Dovid A. Gild, Callfornia Department of Personmel Adminustration v. John
Chiang, Office of Srate Controller, et ol., which is pending in the United States District Court for the Eastern District of Californis,
attached to CASE's opposition to respondents® demitrrer ns Exhibit A,

" Seo, ¢.8., 29 U.S.C. Section 216.

5 See, Contyoller’s Opposition to Respondents” Demuer, p. 2:15-17.
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(1993) 20 Cal. App. 4 1317, the Third District Court of Appeal held that the Controller may not refuse to
implement an executive action affecting state employees® pay that is awthorized by law, In this case, the Count
has ruled that the provisions of the Governor’s Executive Order reducing the work hours of state employees
through a furlough, and thereby affecting their pay during the furlough weeks, is authorized by law. The
Controller therefore lacks authority to refuse to implement the Governor’s Executive Order. The Cowt’s
judgment in this matter therefore shall include an order directing the Controller to take all necessary and
appropriate steps to implement the provisions of the Governor’s Executive Order imposing furloughs on state
employees, including the reduction in such employees’ pay.

At the close of the hearing, counsel for CASE made an oral motion on the record that the Court stay its
ruling pending appellate review. The Court denied the motion.

IR R AT I

Counsel for respondents is directed to prepare the orders and judgments in accordance with this ruling
under the procedures set forth in Rule of Court 3.1312,

Certificate of Service by Mailing attached.
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TO PETITIONERS AND TO THEIR ATTORNEYS OF RECORD:

On or about January 29, 2009, Respondents® Demurrer to Petitioner’s Petition for’
Writ of Mandate and Complaint for Injunctive and Declaratory Relief came on regularly for
hearing. At that same time and place, the Court conducted a hearing on the merits of the
aforementioned petition and complaint per the parties’ agreement and ths Court's Minute Order
of January 9, 2009, ’

Respondents/Defendants Governor Amold Schwarzenegger, State of California,
David Gilb, and Department of Personnel Administration were represented by David W, Tyra of
Kronick, Moskovitz, Tiedemam & Girard and Will M, Yemada, Senior Labor Relations Counsel,
Department of Petsonnel Administration,
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Respondent/Defendant State Controller John Chxang was represented by Shawn D,
Silva of the State Controller's Office.

Petitioners/Plaintiffs Professions] Enginecrs in California Government and
California Associﬁtion of Professional Scientists were represented by Gerald A, James,
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Petitioner/Plaintiff California Attorneys, Administrative Law Judges and Hearing
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Officers in State Employment was represented by Patrick J. Whalen, Law Offices of Brooks
Ellison.
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Petitioner/Plaintiff SEIU Local 1000 was represented by J. Felix De La Torre and
Brooke Pierman,
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The Court, after considering the varions brief submitted by the parties, the exhibits
submitted therewith, and having heard the oral argument of counsel renders the decision attached
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SUPERIOR COURT OF CALIFORNIA

COUNTY OF SACRAMENTO
DATE/TIME : 01/30/09 ' DEPT.NO :19
JUDGE : P,MARLETTE CLERK : D.RIOS, SR.
REPORTER : none BAILIFF _ : none
PRESENT:

Professional Engineers in Californis Government;\Californis
Association of Professional Scientists,
Plaintiff,

VS. Case No.: 2008-80800124

Arnold Schwarzenegger, Governor, State of

Cilifornia\Depariment of Personne} Administration\State

Controller John Chiang\and Does 1 through 20 inclusive,
Defendant.

Nature of Proceedings: Amended Minute Order

The Court is issuing a revised version of its final ruling in these matters. The revision makes no substantive
changes in the ruling, but corrects an editing error in the last sentence of the third paragraph from the end of the

ruling, regarding the State Controller, by delsting the word “incidental”, The revised final ruling which follows
shall be the final ruling of the Court.

PROFESSIONAL ENGINEERS IN CALIFORNIA GOVERNMENT, et al., v. GOVERNOR ARNOLD
SCHWARZENEGGER, ¢t al., Case No. 2008-80000126;

CAUFOW ATTORNEYS, ADMINISTRATIVE LAW JUDGES AND HEARING OFFICERS IN STATE
EMPLOYMENT, v. GOVERNOR ARNOLD SCHWARZENEGGER, ¢t al., Case No. 2009-80000134;

SERVICE EMPLOYEES INTERNATIONAL UNION, LOCAL 1000, v. GOYERNOR ARNOLD
SCHWARZENEGGER, et al., Case No. 2009-80000135.

The following shall constitute the Court’s final rulings on the demurrers and petitions for writ of
mandate and complaints for declaratory relief in the above-captioned matters:

e R T T
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CASE NUMBER: 2008-80000126 DEPARTMENT: 19
CASE TITLE: PECG; CAPS v. SCHWARZENEGGER
PROCEEDINGS: Amended Minute Order

fon B und:

On December 19, 2008, in 2 response to the current State budget crisis, Govemnor Amold
Schwarzenegger issued Executive Order S-16-08, As relevant to this action, the Executive Order directed the
Department of Personnel Administration, effective February 1, 2009 through June 30, 2010, 1o adopt a plan to
implement a furlough of represented stete employees and supervisors for two days per month, and to adopt a
plan to implement an equivalent furlough or salary reduction for all state manegers, including exempt state
employees.

Several organizations representing state employees affected by the Executive Order have filed three
separate petitions for writ of mandate and complaints for declaratory relief challenging the provisions of the
Order imposing the furloughs, and seeking to overtumn them.

The first such action, Case No. 2008-80000126, was filed by petitioners Professional Engineers in -
California Government (“PECG”) and California Association of Professional Scientists (“CAPS™) on December
22,2008, That action initially was assigned to Department 33 of this Court, Judge Lloyd Connelly, presiding; it
was reagsigned to this Department after respondents filed a peremptory challenge to Judge Connelly pursuant to
Code of Civil Procedure section 170.6 on January 7, 2009.

The second such action, Case No. 2009-80000134, was filed by petitioner California Attorseys,
Administrative Law Judges and Hearing Officets in State Employment (“CASE”) on January 5, 2009. That
action was assipned to Department 33 of this Court, Jedge Lloyd Connelly, presiding. Petitioner simultancously
filed a Notice of Related Case in that action, stating that it was related to Case No. 2008-80000126,

The third such action, Case No. 2009-80000135, was filed by petitioner Service Employees International
Union, Local 1000 (“SETU™), on January 7, 2009. The action was assigned to Department 29 of this Court,
Judge Timothy M. Frawley, presiding. Petitioner simultaneously filed a Notice of Related Case in that action,
stating that it was related to Cases Nos. 2008-80000126 and 2008-80000134

On January 9, 2009, the Court heard simultaneous ex parte applications by the petitioners and
respondents in Case No. 2008-80000126 for orders shortening time that would have the effect of setting 2
hearing on respondents’ demuurer to the petition and the hearing on the merits of the petition itself for a date
prior to February 1, 2009, when the furloughs would go into effect.

At the hearing on January 9, 2009, counsel for the petitioners in Cases Nos. 2005-80000134 and 2009-
80000135 appeared and stipulated on the record thet those cases would be treated as related to Case No, 2008-
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CASE NUMBER: 2008-80000126 DEPARTMENT: 19
CASE TITLE: PECG; CAPS v, SCHWARZENEGGER
PROCEEDINGS: Amended Minute Order

80000126, and that those cases would be transferred to this Department for hearing pursuant to Rule of Court
3.300(h){1)(a). Counse! for respondents in Case No. 2008-80000126 also stated on the record that he
represented the respondents in one of the other two cases, and most likely would represent the respondents in
the other (although at that time, the petition had not formally been served on the respondents), and also
stipulated on the record that the three cases would be heard in this Department as provided above. The parties
further agreed to a briefing schedule and to a combined hearing on the respondents’ demurrers to, and the merits
of, the three petitions. The parties to all three actions have filed their briefs and other papers according to the
agreed-upon schedule and the Court heard oral arpument on the matter on Thussday, January 29, 2009,

On January 12, 2009, a fourth action was filed chailenging the Governor's Executive Onder, entitled
California Correctional Peace Officers Association v. Governor Arnold Schwarzenegger, et al., Case No. 2008-
80000137, The Court issued an order finding that case to be refated to the thres cases captioned above and
further ordered that case agsigned to this Department. That case has been set for hearing on Friday, February 5,
2009, . '

Rutli imj videpti 3

Respondents' have made two requests for judicial notice, filed January 9, 2009 and January 13, 2009,
along with an Amended Request for Judicial Notice on Januaty 23, 2009 in response to the Court’s order
directing them to submit complete copies of the Memoranda of Understanding (“MOUS™) involved in these
actions. No objections to the requests have been filed. The Court has reviewed the requests and the documents
attached thereto and finds that all such docurents are proper subjects for judicial notice. Respondents’ requests
Jor judicial notice are therefore granted,

Respondents’ evidentiary objection to the Declaration of Peter Flores, Jr. is overruled on the ground that
the lack of a signature on the declaration has been remedied by the filing of an amended declaration, unchanged
in substance, which bears Mr. Flores' signature.

} In using the terms “respondents” or "defendants” in this ruting, the Court is referring to Governar Amold Schwarzenegger and the
Department of Personnel Administration. Although State Controller Joha Chiaog alsc has been named a5 a respondent In these
actions, the Controller has fited an Opposition to the Respondeats’/Defendants” Demikrer stating that his intercsts are sctuslly aligned
with the petitioners and that, but for the short time frame, he would have filed a formal motion to realign the parties, secking tobe
redesignated s a petidoner/plaintiff. The Controller’s position in these actions will be discussed further below. In this ruling the
Court also has treated the ferms “the Governor™, “the Department of Personncl Administration” (or “the department” ar *DPA”) and
“the State™ as belng essentially interchangeable. .
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CASE NUMBER: 2003-80000126 DEPARTMENT: 19
CASE TITLE: PECG; CAPS v. SCHWARZENEGGER '
PROCEEDINGS: Amended Minute Order

Respondents® demuurers ere overruled on the following basis:

The petitions and complaints allege generally that the provisions of the Governor’s Executive Order S-
16-08 that implement a furlough of represented state employees and supervisors for two days per month, and an
equivalent furlough or salary reduction for state managers, effective Febmary 1, 2009 through June 30, 2010,
are invalid in that such action on the part of the Govemnor is not autherized by law, and moreover is forbidden
by certain provisions of law, in particular, Government Codg section 19826(b).

. The Court finds that such allegations are sufficient to state a cavse of action for issuance of 8 writ of
mandate or for declaratory relief, regardless of whether Government Code section 19826(b) is superseded by the
terms of the MOUSs petitioners have entered into with the State (as respondents argue), because the petitions and
complaints allege, in essence, that the Governor lacks the positive authority to make the challenged order in the
first instance, irrespective of any statutory prohibition that may or may not apply, The allcgation that the
Governor lacks any authority to make the chatlenged order is sufficient to state a cause of action on its own,

The Court further finds that the issue of the Governor’s authority to make the chatlenged order is not an
issue within the exclusive initial jurisdiction of the Public Employment Relations Board, because it involves
.issues of statutory interpretation and separation of powers between the Governor and the Legislature, which are
matters properly within the jurisdiction of the courts, and not issues of unfair practices under tho Ralph C. Dills
Act, which are matters properly within the jurisdiction of the Board. (See, e.g., California Schoo! Employees
Association v. Azusa Unified School District (1984) 152 Cal. App. 3™ 580, 592-593; California Teachers’
Association v. Livingston School District (1990) 219 Cal. App. 3" 1503, 1519.) Moreover, the pefitions and
‘complaints in effect allege that the Governor’s Executive Order regarding an employee furlough violates the
provisions of the petitioners® MOUs with the State governing wages and hours. The Board does not have the
authority to enforce agreements between the parties. (Government Code section 3514.5(b); see also, San
Lorenzo Education Association v. Wilson (1982) 32 Cal, 3™ 841.)

Moreover, even if this Court were to conclude that the Board did have jurisdiction over this matter, it
would conclude that the normal policy reasons requiring parties to exheust available administrative remedies do
not apply in this case for many of the reasons stated by the Third District Court of Appeal in a case arising out
of an earlier state budget crisis: namely, that the facts are undisputed, so there is no need for administrative
development of the record; judicial intervention will not interfere with the expertise of the agency or create
problems of judicial economy, given that the underlying issues are within the expertise of the courts and
undoubtedly would be resolved ultimately by the courts even if initial jurisdiction wese found in the Board; and,
given that this case raises questions of first impression which most likely are bound for ultimate determination
in the appellate courts, there is little concern of conflicting decisions between the Board and the counts. (See,
Depariment of Personnel Administration v. Superior Court (Greene) (1952) 5 Cal. App. 4® 155, 168-169.)
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CASE NUMBER: 2008-80000126 DEPARTMENT: 19
CASE TITLE: PECG; CAPS v. SCHWARZENEGGER
PROCEEDINGS: Amended Minute Order

In addition, even if this Court wers to conclude that the Board did have jurisdiction over this matter, it
would conclude that exhaustion of administrative remedics by resort to the Board should be excused on the
ground that requiring exhaustion under the particular circumstances of this case would cause both the State and
its employees to suffer irreparable injury, again, for many of the reasons stated in the 1992 Greene case:
specifically, that the extremely grave nature of the fiscal crisis faced by the state, and the urgent need for
resolution of these issues in as expeditious a manner as possible, create a great potential for inreparable harm in
the nature of layof¥s of state employees, with a concomitant reduction in the nature of state services, all of which
are amply demonstrated by the declarations and documents that have been filed by parties in this matter (many
of them by respondents). Even if, as the Court of Appeal stated in the Greene case, there is a possibility that the
Board could order the same relief that petitioners seek here, it is extremely unlikely that the entire process of
Board adjudication followed by Judmnlmmew as provided by law would be completed in a sufficiently timely
manner to address the immediate crisis. (Sce, Department of Personnel Administration v. Superior Court
* (Greene) (1992) 5 Cal. App. 4™ 155, 170-171.)

Petitioners SEIU and CASE raise additional claims for declaratory relief regarding the effect of the
furlough on the exempt status of employees under the federal Fair Labor Standards Act (“FLSA™). The SEIU
complaint alleges that a significant number of its employees will be required to work in excess of 40 hours
during furlough weeks, that such employees will no longer be considered exempt employees as a matter of law
during those weeks, that such workers will be entitled to overtime pay during such weeks, and that respondents
lack any mechanism or systems in place 1o move employees from exempt to non-exempt status from week-to-
week, with the result being that such employees will not receive the overtime pay to which they are entitled
under the FLSA, Such facts are sufficient to state a cause of action in declaratory relief based on the theory that
tespondents are not willing and able to comply with their obligations under the FLSA, at least for the purpose of
-withstanding a demurrer. Respondents’ contention that the complaint on its face shows that petitioner's FLSA
claim is not ripe for review, and seeks only an advisory opinion, because there is no allegation that respondents
actually have failed to pay any overtime that is due, is unpersuasive.?

The CASE complaint alleges the serme facts regarding the effect of the furloughs on its employees’
exempt status under the FLSA. The complaint lacks the specific allegations present in the SEIU complaint
regarding respondents’ lack of willingness and ability to comply with the FLSA, but alleges in genera] terms
{that respondents’ actions wilk result in denial of the protection of the laws regarding overtime compensation, In
essence, this complaint is identical in substance to the SEIU oomplamt, the Court concludes that it also states a
cause of action for declaratory relief. .

*This is, of course, distinct from the issue of whether there is any proof tending to demonstrate that FLSA violations lctually will
occur. This issue is dealt with in the Count’s ruling an the merits, below,
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CASE NUMBER: 20038-80000126 DEPARTMENT: 19
CASE TITLE: PECG; CAPS v. SCHWARZENEGGER
PROCEEDINGS: Amended Minute Order

Respondents’ demurrers are therefore overruled.

Rulipg o the Petit | Complaints;

The petitions for writ of mandate and complaints for declaratory relief challenging the provisions of the
Governor’s Executive Order imposing furloughs on state employees are based on twin conteations: that the
Governor lacks any authority, statutory or otherwise, to take such action; and that applicable statutory law
expressly forbids him from taking such action, For the reasons stated below, the Court finds that these
contentions are unpersuasive.

The facts regarding the xmplemmtauon of the furlough are essentially undisputed, as is the fact that the
State faces an extremely urgent fiscal crisis.® According to documents submitted to the Court, the Governor,
through the Department of Personnel Administration, has developed a furfough plan that will result in the
closing of general government operations on the first and third Fridays of cach month, beginning on Friday,
February 6,2009. The unpaid furlough days are not work days and employeés shall not report to work. For
state operations that cannot close, a “self-directed” furlough will be used that will result in state employees
cither taking two furlough days each month on days chosen by the employees and approved by their supervisors,
or accruing two furlough days per month to be taken when feasible. Salaries will be adjusted to reflect the
unpaid furlough days, but benefits will remain the same.*

The Governor's Executive Ordet thus reduces the normal work hours of state employees for a temporary
pericd due to the state’s current fiscal crisis, The emergency measure will result in an accompanying deduction
from pay for the hours not worked, but the order does not change established salary ranges. The Governor’s
euthority for this action is found in statutes in the Government Code and in the employment contracts of the
unions challenging the order.

The Governor has the statutory authority to reduce the hours of state employees pursuant to Government
Code section 19851 and 19849,

$ There do appear to be disputes of fact over whether the implemesttation of the farlough will result in violations of the feders] FLSA.
Thh issue will be discussed separately below,

4 See, Memorandum dated January 9, 2009 from David A. Gilb, Director of the Department of Personnel Administration, to Agency
Secyetaries, et 1., rogarding “State Employee Furlough per Govemor’s Exocutive Order S-16-08", atached to the Amended
Decizration omer Flores, Jr. as Exhiblt H,
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CASE NUMBER; 2008-80000126 DEPARTMENT: 19
CASE TITLE: PECG; CAPS v, SCHWARZENEGGER
PROCEEDINGS: Amended Minute Order

Section 19851(a) provides: “It is the policy of the state that the workweek of the state employee shall be
40 hours, and the workday of the state employee cight hours, except that workweeks and workdays of a different
number of hours may be established in order to meet the varying needs of the different state agencies.”

Section 19849(a) provides that the Department of Personnel Administration “...shall adopt rules
goveming hours of work and overtime compensation and the keeping of records related thereto, including time
and attendance records. Each appointing power shall administer and enforee such rujes.”

The Court finds that these two statutes, taken together, provide the Govemor with authority to reduce the
workweek of state employees to meet the needs of state agencics, and to do so by adopting a rule. The
provisions of the Executive Order regarding the furlough are a rule in that they establish a standard of general
application to state employees. Under the circumstances of the current fiscal crisis, the reduction in the
workweek of state employees under the furlough order is indisputably related to the needs of the various state
agencies, which, from the evidence respondents have submitted to the Court, run the imminent risk of running
out of money and thus being unable to carry out their missions, if immediate actlon is not taken to reduce
expenditures,

The Court fusther finds, on two separate bases, that the Govemor has authority to reduce the work hours
of the state employees represented by the petitioners in these actions pursuant to the terms of the MOUs the
State entered into with the petitioner employee organizations, which remain in effect, although technically
expired, pursuant to Government Code section 3517.8(2).

First, each of the peunoners MOUSs expressly incorporates the terms of sections 18949 and 19851 into
the agreement between the parties’, and the terms of the MOU do not conflict with these statutes,
notwithstanding that the MOUSs call for a normal work week of 40 hours. Thus, these provisions of law are not
superseded by the MOUS, and the Govemor retains the authority, pursuant to law and contract, to teke any

actions he would be permitted to take pursuant to Government Code sections 19849 and 19851 as described
above,

3 S¢2, Respondents’ Request for Judictal Notice, filed January 9, 2009, Exhibit A, p. 80 (PECG MOUY); Exhibit B, p. 75 (CAPS
MOU); Respondents’ Amended Request for Judicial Notice, filed January 23, 2009, Exhibit A, p. 18 (CASE MOUY); Exhibit B, p. 20
(SEIU MOU for Barpaining Unit 3); Exhibit C, p. 22 (SEIU MOU for Bargaining Unit 3); Exhibit D, p, 21 (SEIU MOU for
Bargaining Unit 4); Exhibit E, p. 2} (SEIU MOU for Bargaining Unit 11); ExhIbitF, pp 22-23 (SEIU MOU for Bargalning Unit 14);
Exhibit G, p. 21 (SEIU MOU for Bargaining Unit 15); Exhibit H, p. 21 (SEIU MOU for Bargaining Unit 17); Exhibit §, p. 21 (SEIU
MOU for Bargaining Unit 20); Exhibit I, . 19 (SEIU MOU for Basgaining Unit 21), In addition, the PECG MOU provides, in Article
17.1, which appears under the heading “State Rights”, that; “All the functions, rights, powers and authority not specifically abridged by
this MOU are retained by the cmployer,” (Sce, Respondents® Request for Judicial Notice, filed Janvary 9, 2009, Exhibit A, p. 72.)
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Second, the specific terms of certain of the petitioners’ MOUs expressly permit the State either to reduce
hours in case of lack of fonds or to take all necessary action to carry out its mission in emergencies.

For example, Article 3.1.B of the MOU between the State and petitioner CASE, which appears under the
heading “State Rights”, provides that “t]o the extent consistent with law and this MOU, the rights of the State
include, but are not limited to, the exclusive right to...relieve its employees from duty because of lack of work,
lack of funds, or for other legitimate reasons...[and to] take all necessary actions 1o canry out its mission in
emergencies,”®

Article 10.3 of the CASE MOU, which appears under the heading *Layoff”, further provides: “The State
may propose to reduce the number of hours an employee works as an alternative to layoff. Prior to
. implementation of this alternative to a layoff, the State will notify and mect and confer with the Union to seel.
concurrence of the usage of this alternative.”’

Article 12.1.B of the CAPS MOU, which appears under the heading “State Rights”, provides that:
“Consistent with this Agreement, the rights of the State shall include, but not be limited to, the right...to take all
necessary action to carry out its mission in emergencies.”®

Article 4.B of each of the SEIU MOUs similarly provides that: “Consistent with this Contract, the rights
of the State shall include, but not be limited to, the right...to take all necessary action to carry out its mission in
emergencies.”’ :

The Court finds that the current fiscal emergency, which is amply documented in the evidence
respondents have submitted, authorizes the Govemor to reduce the work hours of state employees under these

® see, respondents’ Amended Request for Judicial Notice, filed January 23, 2009, Exhibit
A p. 11,
7

See, Reapondents’ Amended Request for Judicial Notice, filed Janvary 23, 2009, Exhibit
A' P 59.

8 See, Respondents’ Request for Judicial Notice, filed January 9, 2009, Exhibit B, p. 71.

See, Respondents’ Amended Request for Judiclal Notice, filed January 23, 2009, Exhibit
B, p. 16 (Bargaining Unit 1}; Exhibit C, p. 17 ({Baxgaining Unit 3); Exhibit D, p. 17
{RBargaining Unit 4); Exhibit E, p. 17 (Bargaining Unit 11); Exhibit F, p. 18 (Bargaining
Unit 14); Exhibit G, p. 17 {Bargaining Unit 15); Exhibit H, p. 17 {(Bargaining Unit 17);
Exhibit X, p. 16 (Bargaining Unit 20); Exhibit J, p. 15 (Bargaining Unit 21).
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.

cited terms of the various MOUs, The nature of the fiscal emergency is such that the state employee furloughs
imposed by the Governor’s Executive Order are both necessary and reasonable under the circumstances, '

The existence of the current emergency also authorized the Governor to make his order without first
meeting and conferring with state employee organizations pursuant to Government Code section 3516.5.

The Court accordingly finds that both statutory law and the provisions of the petitioners’ MOUs
authorized the Governor to reduce the work hours of state employees through a furlough in the current fiscal
emergency.

The Court finds that Government Code section 19826(b) does not preclude the Govemor from taking
such action. o _

Section 19826(b) states that the Department of Personnel Administration shalf not establish, adjust or
recommend a salary rangs for any employees in an appropriate unit where an employee organization has been
chosen as the exclusive representative pursuant to Government Code section 3520.5, which is the case for all of
the petitioners in these actions.

This case, however, does not involve the establishment, adjustment or recommendation of a salary range
for represented state employees. This case involves a temporary reduction in the hours worked by certain state
employees, which will result in a loss of pay for the hours not worked. The order does not change established
salary ranges ot all: stete employees will continue to receive their normal pay according to established ranges in
weeks that do not include a furlough day. In essence, state employees are subject to a temporary deduction from
thejr total pay under the established ranges, and not to being paid under a new or adjusted salary range.

The present case is therefore distinguishable from Depariment of Personnel Adminisiration v. Superior
Court (Greene) (1992) 5 Cal. App. 4™ 155, which involved an across-the-board salary cut of 5% with no
furlough or reduction in work hours. Greene also involved the issue of what the State was entitled to do in the
bargaining process under the Ralph C. Dills Act, specifically, whether the State could unilaterally impose the
salary cut as part of its “last, best and final offer” when it was officially at impasse with the state employee
organizations. The present case does not involve bargaining issucs in that the parties are not at impasse, and
petitioners’ plendings have rajsed issues regarding the Governor's positive authority to make the chatlenged

™ Atoral argument on these matters, counsel for CASE and PECG argued that many of their members work in so-called “special fund”
agencies, and that the Govemor’s order, which was designed to deal with a looming General Fund deficit, was not reasonably refated
to the fiscal cmergency insofar as it orders furloughs for those employees. (CASE also raised this issus in its reply brief) This
contention wes not raised in any of the petitions or complaints for declaratory relief, and petitioners did not submit any evidence to
support it. Tha Court therefore makes no findings on it,
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order rather than issues regarding any failure to comply with his collective bargaining obl:gatlons under the
Dills Act.

Moreover, the Greene case did not address any provisions of the employee arganizations® MOUSs that
might have authorized the salary reduction in that ¢case, on the basis of an emergency or otherwise, because the
case technically involved a situation in which there was an absence of 8 MOU, as is the case when an existing
MOU has expired and the parties have bargained to impasse. (See, Department of Personnel Administration v.
Superior Court (Greene) (1992) 5 Cal. App. 4 155, 174} As noted above, the pemloners MOUs in this case
remain in effect pursuant to Government Code section 3517.8(2), and contain provisions authorizing the
Governor’s order reducing work hours. The Greene case therefore is not controlling here.

The Court accordingly rules that, with regard to the issues raised by all petitioners regarding the -
Govemor's authority to make the challenged order, the petitions for writ of mandate are denied and judgment
shall be entered for the defendants (respondents) on the complaints for declaratory relief. This ruling applies to
both state employees represented by all of the petitioners under the Dills Act and to those state employces
represented by petitioners PECG and CAPS who are excluded from the Dills Act by law, as the authorities on
which the Court has relied in finding that the Governor has the authority to take the challenged action apply to
both classes of employees, !

With regard to the causes of ection for declaratory relief raised by SETU and CASE raising issues
involving possible non-compliance with the FLSA, the Court finds that as a matter of proof, as distinguished
from a matter of pleading, petitioners’ claims that implementation of the Governor’s order will actually result in
employees formerly considered to be exempt from the Act’s provisions working overtime within the meaning of
- the Act during a furlough week, and that the State will not comply with the Act with regard to employees who

do so, are entirely hypothetical and speculative pnor to implementation of the furloughs, and thus not ripe for
decision.

As respondents point out, under applicable federal regulations, cmployew may be furloughed for bud et~
related reasons without affecting their exempt status, except for the workweek in which the furlough ocours.!
The viability of petitioners® FLSA claims therefore depends upon proof that there will be, as a matter of fact,

1" At oral argument, counsel for petitiones SEIU raised the contertion that the Governor's order amounted to an unconstitutional
impsirment of contracts. This contention was not raised in any of the petitions, and was not bricfed by the parties. Petitioner SEIU did
cite several out-of:stete cases in its reply brief in which governmest crployee frfoughs were challengod on this basis. Those cases
were cited, however, for the proposition that 2 furlough is equivalent to & reduction in employes salary, and nat in support of the
contentlon that the Governor’s action impalred the petitioner's contracts with the State. Beeause such contention was not raised by the
?ehtions or briefed by the pasties, the Coust makes no finding on it,

? See, Title 29, Code of Federal Regulations, section 541.710,
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employees who work more than 40 hours during a farlough weck. At this point, before the furlough actually has
been implemented, there is no cvidence before the Court regarding any employee actually doing this, let alone
any evidence that this will be the case with large numbers of state employees. Petitioners allegations that this
will happen are merely hypothetical.

Similarly, the evidence that petitioner CASE has submitted demonstrating that the State’s payroll system
is antiquated and lacks the flexibility and reliability to be able to cope with the kind of week-to-week changes in
an employee’s exempt status that will occur when firloughs are xmplemented » is not necessarily proof that the
State will not be able to cope with paying overtime pay to those to whom it is entitled. Once again, petitioners’
pmposiuon that the FLSA will be violated depends upon proof that employees actually will be eatitled to
overtime, and that there will be sufficient mumbers of them that the State will not be able o comply with the
FLSA. Such proofis lacking at this point.

Finally, even if petitioners were able to prove that the State was likely to fail to comiply with the FLSA
with regard to some number of state employees, it would not necessarily follow that they would be entitled to
the relief thcy seek, which is the invalidation of the furlough order itself. Any actual violation of the FLSA
would give rise to remedies arising under the FLSA, i.c., for recovery of the unpaid overtime compensation'?,
but the faiture to comply with the FLSA in that situation would be a separate issue from the validity of the
furlough. Notwithstanding this Court’s ruling upholding the Governor’s order, any affected employee retains
his or her rights and remedies under FLSA, and the Court’s ruling that petitioners have not proven an actual
violation of the FLSA at this point does not preclude them, or their individual members, from exercising those
remedies once an actual violation can be proven, Thus, FLSA compliance issues, bypothetical or otherwise, do
nol serve as a basis for overturning the Governor’s Executive Order regarding furloughs.

The Court therefore finds in favor of defendants (respondents) on the SETU and CASE complaints for
declaratory relief regarding alleged non-compliance with the FLSA.,

A fina| issue remains with regard to the State Controller. As noted in footnote § above, the Controller,
aithough numed as a respondent/defendant, has taken a position in these actions in alignment with the
petitioners, speclﬁwlly stating that his office “...has no intention of implementing the reduction in pay as
contemplated in the Govemnor's Order, unless determined otherwise by 8 court of Iaw.™ In Tirapelle v. Davis

u See. Declaration of Don Scheppmann, chief of Porsonnel/Payroll Services Division of the Office of the California State Controller,
dated October 14, 2008 and filed in the case entitled David 4. Gilh, Callfornia Depariment of Personnel Admintstration v, John
Chiang, Office of State Coniroller, et af,, which is pending in the United States District Court for the Eastern District of California,
attached to CASE's opposition to respondents’ dermurer as Exhibit A.
“See.eg 29US.C. Section216. -

¥ Ses, Controller’s Opposition to Respondents® Demurrer, p. 2:15-17.
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(1993) 20 Cal, App. 4* 1317, the Third District Court of Appeal held that the Controller may not refuse to
implement an executive action affecting state employees’ pay that is authorized by law, In this case, the Court
hes ruled that the provisions of the Governor’s Executive Order reducing the work hours of state employees
through a furlough, and thereby affecting their pay during the furlough weeks, is authorized by law. The
Controller therefore lacks authority to refuse to implement the Governor's Executive Order. The Court’s
Judgment in this matter therefore shall include an order directing the Controller to take all necessary and
appropriete steps to implement the provisions of the Govemor’s Executive Order imposing furloughs on state
employees, including the reduction in such employees® pay.

At the close of the hearing, counsel for CASE made an oral mation on the record that the Court stay its
ruling pending appellate review, .The Court denied the motion,

T

Counsel for respondents is directed to prepare the orders and judgments in accordance with this ruling
under the procedures set forth in Rule of Court 3.1312, ‘

Certificate of Sesvice by Mailing attached.
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Y MAILIN

C.C.P. Sec. 10132(4))

1, the undersigned deputy clerk of the Superior Court of California, County of Sacramento, do declare
under penalty of perjury that I did this date place a copy of the above entitled notice in envelopes addressed to
each of the parties, or their counscl of record as stated below, with sufficient postage affixed thereto and
deposited the same in the United States Post Office at Sacramento, California,

Gerald James

Attomey at Law

660 J Street, Suite 445
Sacramento, CA 95814

Patrick Whalen

ELLISON WILSON ADVOCACY, LLC
1725 Capitol Avenue

Sacramento, CA 95814

Brooke D, Pierman, Staff Attorney
S.EILU.

1808 -14' Street

Sacramento, CA 95811 '

RICHARD CHIVARO, Chief Counsel
Ronald V. Placet,

St. Staff Counsel

Office of the State Controller

300 Capitol Mall, Ste 1850
Sacramento, CA 95814

Dated: 1/30/09
BOOK 1 19
PAGE + 2008-80000126-13009
DATE : 01730/09
CASE NO. : 2008-80000126
CASETITLE : PECG; CAPS v.
SCHWARZENEGGER

Page 13 of 13

David W. Tyra

KRONICK, MOSKOVITZ, TIEDEMANN
& GIRARD '
400 Capito] Mall, 7th Floor

Sacramenty, CA 95814

J. Felix DeLa Torre, Staff Attorney
S.ELU.

1808 -14" Street

Sacramento, CA 95811

Will M. Yamada

Department of Personne] Administration
Legal Office

1515 S Street, No, Bldg., Ste. 400
Sacramento, CA 55811

Superior Court of Califomia,
County of Sacramento

By: D.RIOS, SR.,
Deputy Clerk

SUPERIOR COURT OF CALIFORNIA,
'COUNTY OF SACRAMENTO

BY:_D. RIOS, SR.,
Deputy Clerk
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KRONICK, )
MOSKOVITZ,
TIEDEMANN &
GIRaRD
ATTORNIYZ AT Law

DEPARTMEHT__@___—-

DAVID W, TYRA, State Bar No. 116218
KRISTIANNE T. SEARGEANT, State Bar No. 245489
KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD
A Law Corporation

400 Capito} Mall, 27th Floor
Sacramento, California 95814
Telephone:  (916) 321-4500
Facsimile:  (916) 3214555
E-mail: dtyra@kmtg.com
K. WILLIAM CURTIS :
Chief Counsel, State Bar No, 095753
WARREN C. STRACENER

Deputy Chief Counsel, State Bar No, 127921

LINDA A. MAYHEW _

Assistant Chief Counsel, State Bar No. 155049

WILL M, YAMADA

Labor Relations Counsel, State Bar No. 226669
DEPARTMENT OF PERSONNEL ADMINISTRATION
1515 S Street, North Building, Suite 400

Sacramento, CA 95811-7258

Telephone:  (916) 324-0512
Facsimile;:  (916) 323-4723
E-mail: WillYamada@dpa.ca.gov

Attorneys for Defendants/Respondents

ARNOLD SCHWARZENEGGER, as Governor of the
State of California; and DAVID GILB, as Director of the
Department of Personnel Administration

SUPERIOR COURT OF CALIFORNIA

Exempted from Fees
(Gov. Code § 6103)

COUNTY OF SACRAMENTO
CALIFORNIA ATTORNEYS, Case No. 34-2008-80000134-CU-WM-GDS
ADMINISTRATIVE LAW JUDGES AND
HEARING OFFICERS IN STATE Assigned For All Purposes To
EMPLOYMENT, The Honorable Patrick Marlette
Petitioners/Plaintiffs,
- PROOF OF SERVICE
v.

ARNOLD SCHWARZENEGGER as Date: Jannary 29, 2009
Governor of the State of California; DAVID Time: 9:00 a.m.
GILB as Director of the Department of Dept.: 19
Personnel Administration; JOHN CHIANG,
Controller of the State of Califomia; and -
DOES 1 through 10, inclusive, '

' Respondents/Defendants.
909668 1 -1-

PROOF OF SERVICE -
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KRORICK,
MOSRoviITZ,
TIEDEMANN &
GIRARD
ATTORNEYI AY LAW

copy of the within document(s): _
1. 2/5/09 LETTER TO HONORABLE PATRICK MARLETTE W/
CONTROLLER’S OBJECTIONS
2, ORDER AFTER HEARING
3. JUDGMENT RE: VERIFIED PETITION FOR WRIT OF MANDATE AND
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
a by transmitting via facsimile the document(s) listed above to the fax number(s) set
forth below on this date before 5:00 p.m.
by causing them to be transmitted via e-mail or electronic transmission the

California Aftorneys, State Controller John Chiang
Administrative Law Judges and Richard J, Chivaro, Esq.
Hearing Officers in State Ronald V. Placet, Esq.
Employment Shawn D. Silva, Esq,
Brooks Ellison, Esq. Ana Maria Garza, Esq. -
Patrick J. Whalen, Esq. OFFICE OF THE STATE
THE LAW OFFICE OF BROOKS CONTROLLER
ELLISON 300 Capitol Mall, Suite 1850
1725 Capitol Avenue Sacramento, CA 95814

. Sacramento, CA 95814 ' Fax: (916) 322-1220
Fax: (916) 448-5346 Email: ‘rchivaro@sco.ca.gov

5096638 1

1, Bao Xiong, declare:

1 am a citizen of the United States and employed in Sacramento County, California. 1am
over the age of eighteen years and not a party to the within-entitled action. My business address
is 400 Capitol Mall, 27th Floor, Sacramento, California 95814, On February 5, 2009, I served a

Attorneys for Petitioners/Plaintiffs Attorney for Respondent/Defendant

Email; pat.whalen@sbeglobal.net

1 am readily familiar with the firm’s practice of collection and processing comrespondence
for mailing. Under that practice it would be deposited with the U.S. Postal Service on that same
day with postage thereon fully prepaid in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if postal cancellation date or postage
meter date is more than one day after date of deposit for mailing in affidavit.

I declare under penalty of perjury under the laws of the State of California that the above
is true and correct. Executed on February 5, 2009, at Sacramento, California,

document(s) listed above to the person(s) at the e-mail address(es) set forth below.

PROOF OF SERVICE S
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= 1 | DAVID W, TYRA, State Bar No. 116218 - . -
- - . KRISTIANNE T.-SEARGEANT, State Bar No. 245489 ] m
2§ KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD ".E D -
A Law Corporation , ¥ (( ENDORSED
3 | 400 Capitol Mall,~27th Floor ]
Sacramento, California 95814 20
4 | Telephone: (916) 321-4500 FEB 20 2008
- | Facsimile:  (916) 321-4555 .
S §| E-mail: dtyra@kmtg.com By: TR
6 § K WILLIAM CURTIS ety By
Chief Counsel, State Bar No. 095753
7 | WARREN C. STRACENER
Deputy Chief Counsel, State Bar No. 127921
8 } LINDA A. MAYHEW .
Assistant Chief Counsel, State Bar No, 155049
8 | WILL M. YAMADA
Labor Relations Counsel, State Bar No, 226669
10 | DEPARTMENT OF PERSONNEL ADMINISTRATION
1515 8 Street, North Building, Suite 400
11 §| Sacramento, CA 95811-7258
Telephone:  (916) 324-0512
12 } Facsimile:  (916) 3234723
E-mail: WillYamada@dpa.ca.gov
13
Attorneys for Defendants/Respondents
14 | ARNOLD SCHWARZENEGGER, as Governor of the
State of California; and DAVID GILB, as Director of the Exempted from Fees
15 §| Department of Personnel Administration (Gov. Code § 6103)
16 .
SUPERIOR COURT OF CALIFORNIA
17
COUNTY OF SACRAMENTO i
18
19 | CALIFORNIA ATTORNEYS, Case No. 34-200§-80000134-CU-WM-GDS
ADMINISTRATIVE LAW JUDGES AND .
70 | HEARING OFFICERS IN STATE Assigned For All Purposes To
EMPLOYMENT, The Honorable Patrick Marlette
21 Petitioners/Plaintiffs,
2 NOTICE OF ENTRY OF ORDER AFTER
v. . HEARING/JUDGMENT RE: VERIFIED
23 : PETITION FOR WRIT OF MANDATE
ARNOLD SCHWARZENEGGER as * AND COMPLAINT FOR DECLARATORY
24 | Govemor of the State of California; DAVID INJUNCTYVE RELIEF
GILB as Director of the Department of
n5 | Personnel Administration; JOHN CHIANG, Date: January 29, 2009
Controller of the State of California; and Time: 9:00 a.m.
o6 | DOES 1 through 10, inclusive, Dept.: 19
27 Respondents/Defendants.
28
- KRONICK, 910380 1 -1-
MOSKOVITZ,
: “Egmﬁ" & NOTICE OF ENTRY OF ORDER AFTER HEARING/UDGMENT RE VERIFIED PETITION FOR WRITOF MANDATE

ATTORNEYS AT bAw
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MOSKOVITZ,
TIEDEMARN &

. GIRARD

ATTORRETEAY Law

*

TO: : PETITIONERSIPLAINTIFFS CALIFORNIA ATTORNEYS, »
ADMINISTRATIVE LAW JUDGES, HEARING OFFICERS IN THE
STATE EMPLOYMENT AND THEIR ATTORNEYS OF RECORD:
PLEASE TAKE NOTICE THAT on February 11, 2009, an Order After Hearing
énd a Judgmenf regarding Petitioners’ verified petition for writ of mandate and complaint for
declaratory and injunctive relief were entered in the above-entitled matter in favor of
Respondents/Defendants GOVERNOR ARNOLD SCHWARZENEGGER and DAVID GILB.
True and correct copies of said Order and Judgment are attached hereto as Exhibits 1 and 2,
respectively. -
Dated: February 19, 2009 - KRONICK, MOSKOVITZ, TIEDEMANN &
GIRARD- '
A Law Corporation
GGER,
Govemor of the State of California; and
DAVID GILB, as Director of the
Department of Personnel Administration
910380 1 ' _2.
NOTKCE OF ENTRY OF ORDER AFTER HEARING/TUDGMENT RE VERIFIED PETITION FOR WRIT OF MANDATE
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Kronick,
MOSKOVITZ,
TVEDEMANN &
GIRARD
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PROOF OF SERVICE

I, Bao Xiong, declare:

I am a citizen of the United States and employed in Sacramento County, California. I am
aver the age of eighteen years and not a party to the within-entitled action, My husiness address
is 400 Capitol Mall, 27th Floor, Sacramento, California 95814. On February 20, 2009, I served a
- copy of the within document(s):

NOTICE OF ENTRY OF ORDER AFTER HEARING/JUDGMENT RE:
VERIFIED PETITION FOR WRIT OF MANDATE AND COMPLAINT
FOR DECLARATORY INJUNCTIVE RELIEF

I transmitting via facsimile the document(s) listed above to the fax number(s) set
forth below on this date before 5:00 p.m.

= by transmitting via e-mail or electronic transmission the document(s) listed above
to the person(s) at the e-mail address(es) set forth below.

Attorneys for Petitioners/Plaintiffs
California Attorneys,
Administrative Law Judges and

Hearing Officers in State
Employment

. Brooks Ellison, Esq.

910320 1

Patrick J. Whalen, Esq.
"THE LAW OFFICE OF BROOKS -
ELLISON

1725 Capitol Avenue

Sacramento, CA 95814

Fax: {(916)448-5346

Email: pat.whalen@sbcglobal.net

Attorney fbr Respondent/Defendant

State Controller John Chiang
Richard J. Chivaro, Esqg.

Ronald V. Placet, Esq.
Shawn D, Silva, Esq.

Ana Maria Garza, Esq.
OFFICE OF THE STATE
CONTROLLER :
300 Capitol Mall, Suite 1850
Sacramento, CA 95814

Fax: (916) 322-1220

Email: rchivaro@sco.ca.gov

I am readily familiar with the firm’s practice of collection and processing correspondence
for mailing. Under that practice it would be deposited with the U.S, Postal Service on that same
day with postage thereon fully prepaid in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if postal cancellation date or postage
meter date is more than one day afier date of deposit for mailing in affidavit,

I declare under penalty of perjury under the laws of the State of California that the above
is true and correct. Executed on February 20, 2009, at Sacramento, California,

— 0

-1-

PROOF OF SERVICE
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DAVID W, TYRA, State Bar No. 116218
KRISTIANNE T. SEARGEANT, State Bar No. 245489
.ERL?NICK' MOSKOV!'IZ, TIEDEMANN & GIF
W

400 Cap 21thFloor

Sacramento, Cahfmua 95814
Telephone: {9 3214500
l’acslmde. 916) 321-4553

K. WILLIAM CURTIS

Chief Counszel, State Bar No. 095753
WARREN C. STRACENER

- Deputy Chief Counsel, State Bar No, 127921
LINDA A. MAYHEW

Assistant Chief Counsel, State Bar No, 155049
WILL M, YAMADA
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1515 § Street, North Building, Suite 400
Sacramento, CA 95811-725
Telephone:  (916) 324-0512
Facsimile:  (916) 323-4723

-
N e

- E-mail:
Aﬂongéfor Defendants/Regpondents

14 § ARNOLD SCHWARZENEGGER, as Governor of the Exempied from Fees
State of California; and DAVID GILB, as Dircctor of the {Gov. Code § 6103)

15 § Department of Personnel Administration "

16

7 SUPERIOR COURT OF CALIFORNIA

8 COUNTY OF SACRAMENTO

19 | CALIFORNIA ATTORNEYS, CASE NO. 34-2009-80000134-CU-WM-GDS
ADMINISTRATIVE LAW JUDGES AND

20 | HEARING OFFICERS IN STATE For All Purposes To
EMPLOYMENT, The Honorable Patrick Marlette

2 Petitioners/Plaintiffs, ORDER AFTER HEARING

22 '

v.

23 Date:  Jamuary 29,2009
ARNOLD SCHWARZENEGGER as Time:  9:00a.m.

24 | Govemnor of the State of Californie; DAVID Dept: 19
GILB as Director of the ent of

25 | Personnel Administration; JOEN CHIANG,

" § Controller of the State of California; and

26 | DOES 1 through 10, inclusive,

27 _ pronduwbefendmns.

28 ,

Krowiex, 9092231 “ie
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v : ORDER AFTER HEARING
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TO PETITIONERS AND TO THEIR ATTORNEYS OF RECORD:
On or about Jamuary 29, 2009, Respondents® Demsrer to Petitioner’s Petition for
Writ of Mandate and Complaint for Injunctive and Declaratory Relief came on regularly for -
bearing. At that same time and place, the Court conducted 8 hearing o the metits of the.
 aforementioned petition and complaint per the parties’ agreement and fhe Court®s Minute Order
of Jannary 9, 2009, -
Respondents/Defendants Governor Aruold Schwarzenegger, State of Californis,
David Gilb, and Department of Personnel Administration were represeated by David W, Tyra of
Kronick, Moskovitz, Tiedemarm & Girard and Will M. Yeroada, Senior Labor Relations Counsel,
Department of Personne] Administration.
Respondent/Defondant State Controller Jobn Chisng was sepresented by Shawn D,
Silva of the State Controller's Office. )
_ Petitioners/Plaimntiffs Professional Engineers in California Government and
Californis Association of Professional Scientists were represented by Gerald A. James,
Petitioner/Plaintiff California Aitomeys, Administrative Law Judges and Hearing
Officers in State Employment was represented by Patrick J. Whalen, Law Offices of Brooks
- Eltison.
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Petitioner/Plaintiff SEIU Local 1000 was represented by J. Felix De La Torre and
Brooke Pierman,
11
/11
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DATED:;

“The Cout, after considering the various brief submitted by the parties, ths exhiblts
submitted therewith, and having heard the oral argument of cotmsel readers the decision sttached
'mumbumdmwmmmbym

FEB 11 208

APPROVED AS TO FORM:

Dated:

092384

, 2009

A~ A -O}

, 2009

> 2009

L2009

OFFICB OF STATE CONTROLLER .

By; .
Shawn D, Silva, Attomeys for_

Rnxonduﬂbefendmt
STATE CONTROLLER JOHN CHIANG

HEARING OFF!CBRS INSTATR
EMPLOYMENT

.~ T

. ames, Attomeya
PROFESSIONAL ENGINEERS IN
CALIFORNIA GOVERNMENT and

CALIFORNIA ASSOCIATION OF
PROFESSIONAL SCIENTISTS

SEIU LOCAL 1000

By oo
J. Felix Do La Toire, Attorneys for

Petitioner/Plaintiff

SERVICE EMPLOYEES

INTERNATIONAL LOCAL 1000

-3-
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SUPERIOR COURT OF CALIFORNIA

. COUNTY OF SACRAMENTO
DATETIME 1 017309 . DEPT.NO :19
JUDGE -1 PLMARLETTE CLERK : D.RIOS, SR.
REPORTER _: mome ' _ BAILIFF __ : none
. PRESENT:
Professiona] Engimeers in Californis Government;\Californis
Association of Professional Scieatists,

Platntifl,
VS. Case No.: 2008-80000126

Arnold Schwarzenegger, Governor, State of .

Californis\Department of Persenne) AdministrationiState

Controller Jobn Chiang\and Does 1 through 20 ilclnaive.
Defendant.

.

Naturs of Preccedings: Amended Minute Ovder

The Cowt is issuing a revised version of its final ruling in these matters. The revision makes no substantive
changes in the ruling, bmconwumedmngmmthehammoﬂhclhudpamguphﬁomtheeodoﬂhz

ruling, regarding the State Controller, by deleting ﬂ'se word “incidental”, The revised final ruling which follows
shall be the final ruling of the Court.

PROFESSIONAL ENGINEERS IN CALIFORNIA GOVERNMENT, et al.,, v. GOVERNOR ARNOLD
SCHWARZENEGGER, ct al., Case No, 2008-80000126;

CALIFORNIA ATTORNEYS, ADMINISTRATIVE LAW JUDGES AND HEARING OFFICERS IN STATE
EMPLOYMENT, v. GOVERNOR ARNOLD SCHWARZENEGGER, ct al., Case No. 2009-80000134;

SERVICE EMPLOYEES INTERNATIONAL UNION, LOCAL 1000, v, GOVERNOR ARNOLD
SCHWARZENEGGER, ¢t al., Cass No. 2009-80000135.

The following shall constitute the Court’s final rulings on the demurrers and petitions for writ of
mandateand complaints for declaratory relief in the above-captioned maters: .

e s

BOOK : 19 " SUPERIOR COURT OF CALIFORNIA,
PAGE ¢ 2008-80000126-13085 : COUNTY OF SACRAMENTO
DATE : 01/30/0%
CASE NO, t 2008-80000126
CASETITLE : PECG; CAPSv. '

SCHWARZENEGGER T BY:_D. RIOS, SR.,

Deputy Clerk
Page10of13
A
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CASE NUMBER: 2008-80000126 DEPARTMENT: 1%
CASE TITLE: PECG; CAPS v. SCHWARZENEGGER
PROCEEDINGS: Amended Minute Order

On December 19, 2008, in a response to the current State budget crisis, Governor Amold
Schwarzenegger issued Executive Order S-16-08, As relevant to this action, the Executive Order directed the
Department of Personne! Admivistration, effective February 1, 2009 through June 30, 2010, to adopt a plan to
implement a furlough of represented state employees and supervisors for two days per month, and to adopt &
plan 1o implement an equivalent furlough or salary reduction for all state managers, including exempt state
employees, ‘

Several organizations representing siate cmployees affected by the Executive Order have filed three
separate petiticns for writ of mandate and complaints for declaratory relief challenging the provisions of the
Order imposing the furloughs, and seeking to overturn them. )

The first such action, Case No, 2008-30000126, was filed by petitioners Professional Engincersin -
California Government ("PECG”) and California Association of Professional Scientists ("CAPS”) on December
22,2008, That action initially was ssigned to Department 33 of this Cowst, Judge Lloyd Connelly, presiding; it
was reassigned to this Department after respondents filed a peremptory challenge to Judge Connelly pursuant to
Code of Civil Provedure section 170.6 on January 7, 2009.

The second such action, Case No, 2009-80000134, was filed by petitioner California Attorneys,
Administrative Law Judges and Hearing Officers in State Etnployment (“CASE”) on January 5, 2009, That
action was assigned to Department 33 of this Court, Judge Lloyd Connelly, presiding. Petitioner simultaneously
filed 2 Notice of Related Case in that sction, siating that it was related to Case No, 2008-80000126,

The third such action, Case No. 2009-80000135, was filed by petitioner Service Employess International
Union, Local 1000 (“SEIU™), on January 7, 2009, The action was assigned to Department 29 of this Court,
Judge Timothy M. Frawley, presiding. Petitioner simultancously filed a Notice of Relatod Case in that action,
stating that it was related to Cases Nos. 2008-80000126 and 2008-80000134

On January 9, 2005, the Coust heard simuftzmeous ex parte applications by the petitioners and
respondents in Case No. 2008-80000126 for orders shortening time that would have the effect of sciting a
hearing on respondents’ demusrer to the petition and the hearing on the merits of the petition itself for a date
prior to February 1, 2009, when the furjoughs would go into effect. ' '

At the hearing on January 9, 2009, counse] for the petitioners in Cases Nos. 2009-800001 34 and 2009-
80000135 appeared and stipulated on the record that those cases would be treated as related to Case No, 2008-
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80000126, and that those cases would be transferred to this Department for hearing pursuant to Rule of Court
3300(h)(1)n). Counsel for respondents in Case No. 2003-80000126 also stated on the record that he
represenited the respondents in one of the other two cases, and most likely would represent the respondents in
the other (although ut that tims, the petition had not formally been served on the respondents), and atso
stipulated on the record that the thres cases would be heard in this Department a3 provided sbove. The parties
further agreed to a briefing schedule and to s combined hearing on the respondents’ demurrers to, and the merits
of, the three petitions. The partics to all three actions have filed their biefs and other papers sccording to the
agreed-upon schedule and the Court hieard oral argument on the matter on Thursday, Janvery 29, 2009,

On Janvary 12, 2009, a fourth ection was filed challenging the Governor’s Executive Order, entitled
California Correctional Peace Officers Association v. Governor Armold Schwarzenegger, et al., Case No, 2008-
80000137, The Court issued an order finding that case 10 be related to the thres cases captioned above and
further ordered that case assigned to this Department. That case has been set for hearing on Friday, February 5,
2009,

Ruli

Resporkdents’ have made two requests for judicial notice, filed January 9, 2009 and January 13, 2009,
along with an Amended Request for Judicial Notice on January 23, 2009 in response to the Court’s order
directing them fo submit complete copies of the Memoranda of Understanding (“MOUs™) involved in these
actions. No objections to the requests have been filed, The Court has reviewed the requests and the documents

attached thereto and finds that all such documents are proper subjects for judicial notice. Respondents’ requests
for judicial notice are therefore granted.

Respondents’ evidentiary objection to the Declaration of Peter Flores, Jr. is overruled on the ground that
the leck of a signsture on the declaration has been remedied by the filing of an amended declaation, unchanged
in substance, which bears Mr. Flores® signature. .'

'lnsin;tbcm“mpmdmn"m”de&ndmu"hthhrd'mmcombu&tﬁn;mﬁwmmwdkhwmdm
Drputment of Pevsonned Administration. Although State Controller John Chisng also has been named as & respondecs In these
actions, the Controller has filed sn Opposition o the Respondents/Defendsnts’ Demurrer stating that his interests me aciuslly atigned
wimuopuiﬁommdﬁm.bmfonhvmmmmmmﬁwnﬁuﬂﬂmoﬁmhuﬂiphmmngmu
redesignated a2 a petitiones/plaintiff. The Controlier’s position in these actions will be discussed further below, In this suling, the
Cowt also has trested the torms “the Governor”, *tho Department of Personne! Administration™ (or *the department” or *DPA”) and
“the Stats™ a3 bilng essentislly interchangeable, '
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Respondents’ demurrers are overruked on the following basis:

The petitions and complaints sllege generally that the provisions of the Governos’s Executive Order S-
16-08 that implement a furfough of represented state eraployees and supervisors for two days per moath, and an
equivalent furlough or salary reduction for siate manegers, effective February 1, 2009 through June 30, 2010,
are invalid in that such action on the part of the Govemor is not authorized by law, and morcover is forbidden
by certain provisions of law, in particular, Government Code section 19826(b).

The Court finds that such allegations are sufficient to state a cavse of action for issvance of a writ of
mandate or for declaratory relief, regardless of whether Government Code section 19826(b) is superseded by the
terms of the MOUS petitioners have entered into with the State (as respondents argue), becsuse the petitions and
complaints allege, in essence, that the Governor lacks the positive authority to make thechallenged order in the
first instance, irrespective of any statutory prohibition that may or may not apply, The allegation that the
Govemnor lacks any authosity to make the challenged orders is sufficient to state a causs of ackion on its own.

The Court further finds that the issue of the Goversor’s authority fo make the challenged order is not an
issue within the exclusive initial jurisdiction of the Public Employment Relations Board, becayse it involves
.issues of statutory interpretation and scparation of powers between the Governor and the Legislature, which are
matters properly within the jurisdiction of the courts, and not issues of unfair practices under the Ralph C. Dills
Act, which are matters properly within the jurisdiction of the Bomd. (See, &.8., California Schoo! Employess
Association v. Azusa Unified School Districs (1984) 152 Cal. App. 3™ 580, 592-593; California Teachers’
Association v. Livingston Schoo! District (1990) 219 Cal. App, 3" 1503, 1519.) Moreover, the petitions and
*complaints in effect allege that the Governor’s Executive Order regarding an employee furdongh violates the
provisions of the petitioners’ MOUs with the State governing wages and howrs, The Board does not have the
authority 1o enforce agreements between the parties, (Government Code section 3514.5(b); see also, Sarn
Lorenzo Education Association v. Wikson (1982) 32 Cal, 3" 841.)

Maoreover, even if this Court were 1o conclude that the Board did have jurisdiction over this matter, it
would conclude that the normal policy reasons requiring pastics to exbsust available administrative remedies do
not apply in this case for many of the reasons stated by the Third District Court of Appeal in a case arising out
of an easlier state budget crisis: namely, thet the facts are undisputed, so there is no need for adminisirative
development of the record; judicial intervention will not intsrfere with the expertise of the agency or create
problems of judicial economy, given that the underlying issues are within the expestise of the cousts and
undoubtedly would be resolved uitimately by the courts even if initial jurisdiction were found in the Board; and,
given that this case raises questions of first impression which most likely are bound for ultimate determination
in the appellate counts, there is little contern of conflicting decisions between the Board and the courts. (See,
Department of Personnel Administration v. Superior Court (Greene) (1992) 5 Cal. App, 4® 155, 168-169.)
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In addition, even if this Court were to conclude that the Board did have jurisdiction over this matter, it
would conclude that exhsustion of administrative remedies by resort to the Board should be excused on the
ground that requiring exhaustion under the particular circumstances of this case would cause both the State and
its employees to suffer ireparable injury, again, for many of the reasons stated in the 1992 Greene case: -
specifically, that the extremely grave nature of the Gacal crisis faced by the state, and the wrgent need for
resolution of these issues in as expeditious & manner as possible, create a great potential for ireparable harm in
the nature of layoffs of state ¢mployees, with a concomitant reduction in the nature of state services, all of which
are amply demonstrated by the declarations and documents that have been filed by parties in this matter (many
of them by respondents), Even if, as the Court of Appeal stated in the Greene case, there is a possibility that the
Board could order the same relief 1hat petitioners soek here, it is extremely unlikely that the entire process of
Board adjudication followed by judicial review as provided by law would be completed in a sulficiently timely
manner to address the immedinte crisis, (Sce, Department of Personnel Administration v. Superior Court
(Greene) (1992) 5 Cal. App. 4® 155, 170-171,)

Petitioners SEIU and CASE raise additional claims for declaratory relief regarding the effect of the
furlough on the exempt status of employees under the federal Fair Labor Standards Act (“FLSA™, The SEIU
complaint alloges that a significant number of its cmployces will be required to work in excess of 40 bours
during furlough weeks, that soch employees will no longer be considered exempt employees as a matter of law

duting those weeks, that such workers will be entitled to overtime pay during such weeks, and that respondents
lack any mechanism or systems in place to move employees from exempt to non-exempt status from woek-10-

, week, with the result being that such employees will not receive the overtime pay to which they are entitled
under the FLSA. Such facts are sufficient to state a cause of action in declaratory refief based on the theory that
respondents are not willing and able to comply with their obligations under the FLSA, at least for the purpose of
withstanding a demurrer. Respondents’ contention that the complaint on its fasce shows that petitioner's FLSA
claim is not ripe for review, and seeks only an edvisory opinion, because there is no ellegation that respondents
actually have failed to pay any overtime that is due, is unpersuasive.?

The CASE complrint alleges the same facts regarding the effect of the furloughs on its employees’

- exempt status under the FLSA. The complaint lacks the specific sllegations present in the SEIU complaint
regarding respondents’ lack of willingness and ability to comply with the FL.SA, but alleges in generai terms
that respendents® sctions will result in deniul of the protection of the laws regarding overtime compensation. In
essence, this complaint is identical in substance to the SEIU complaint; the Court concludes that it also states a
cause of action for declaratory relief,

3 Thia is, of course, distinct from the Issue of whether thert is any proof tending to demonstrste that FLSA vivlstions actuatly will
.occur, This issue is dealt with in the Count’s ruling on the merits, below.
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Respondents’ demurrers are therefore overruled.

“The petitions for writ of mendate and complaints for declaratory relief challenging the provisions of the
Govemor's Executive Order imposing furloughs on state employees are based on twin contentions: that the
Govemor lacks any authority, statutory or otherwise, to take such action; and that apphicable statutory law
expressly forbids him from taking such action. For the reasons steted below, the Court finds that these
contentions Afe unpersuasive, '

The facts regarding the implementation of the furlough are essentially undisputed, ax is the fact that the
State faces sn extremely urgent fiscal crisis.® According to documents submitted to the Coust, the Governor,
through the Department of Personnel Administration, has devsloped & farlough plan that will result in the
closing of general goverminent operations on the first and third Fridays of cach month, beginning on Friday,
February 6, 2009. The unpeid furlough days are not work deys and employees shall not report to work, For
State operations that cannot close, a “self-directed” furlough will be used that will result in state employees
either taking two furlough days each month on days chosen by the employees and approved by their supervisors,
or accruing fwo furlough days per month to bo taken when feasible, Salaries will be adjusted to reflect the
unpajd furlough days, but benefits will remain the same.* '

The Governor's Executive Order thus reduces the normal work hours of state employess for a temporary
period due 1o the state’s current fiscal crisis. The emergency measure will result in an accompanying deduction
from pay for the hours not worked, but the order does not change established salary ranges. The Governor’s
authority for this ection is found in statutes in the Government Code and in the employment contracts of the
unions challesging the onder,

The Governor has the statwtory authority 1o reduce the hours of state employees pursuant to Govermment
Code section 19851 and 19849, )

* There do appear to be dixputes of fact over whether the implementation of the furlough will result in violutions of the fedsrsl FLSA.
Thia issus will be discussed separately below.

4 See, Memocsndum dated Sanuary 9, 2009 from David A, Gilb, Disector of the Department of Persoonl Administration, 1o Agency
Secretarles, ¢ al., roganding “State Employee Furiough per Governor's Exocutive Order S-16-08", antached to the Amended
Doclaration of Peter Flores, Jr, 83 Exhibit 22, .
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Section 19851(g) provides: “It is the policy of the state that the workweek of lhcstatecmployeeshn!lhe
40 hours, and the wotkdsy of the state employee cight bours, except that workweeks und workdays of a different
number of hours may be established in order to meet the varying needs of the different state agencies.”

Section 1984%(s) provides that the Department of Personne] Administration “...shall adopt rules
goveming hours of work and overtime compensation apd the kecping of records refated thereto, inchuding time
and attendance records. Each appointing power shall administer and eaforee such rules.” -

The Court finds that these two statutes, taken fogether, provide the Govemnor with authority to reduce the
workweek of state employees to meet the needs of state agencies, and to do so by adopting a rule, The
provisions of the Executive Order regarding the furiough are a rule in that they establish o standard of general
application to state employses. Under the circumstances of the cusrent fiscal crisis, the reduction in the
workweek of state employees under the forlough order is indisputably related to the needs of the various state
agencies, which, from the evidence respondents have submitted to the Court, run the imminent risk of running
out of money and thus being unable 10 carry out their missions, if inmediate action is not taken to reduce
expenditures,

m@mMuﬁM;mMMpmmhmm:mmwmrMaMMtymm the work hours
of the state employees represented by the petitioners in these actions pursuant to the terma of the MOUs the
State entered into with the petitioner employse organizations, which remain in effect, although technicaily
expired, pursuant to GovmunemCode section 3517.8(s).

First, cach of the petmonus MOUSs expressly moorpomtes the terms of sections 18949 and 19851 into
the agreement between the parties®, and the terms of the MOU do not conflict w:thllmestatutcs,
notwithstending that the MOUs call for a normal wosk week of 40 hours.  Thus, these provisions of law are not
superseded by the MOUs, and the Govemnor retains the euthority, pursuant to law and contract, to take any

actions he would be permitied to take pursuant to Government Code sections 19849 and 19851 as described
abave,

3 See, Ruspondents® Request rorludscmuoaee,meumnrys»,m Exhibit A, p. 20 (PECG MOU); Exhibic B, p. 75 (CAPS
MOU); Respondents’ Amended Request for Judicial Notice, filed January 23, 2009, Exbibit A, p, 16 (CASE MOU); Exhibit B, p. 20
{SEV MOU for Bargalning Unit §); Exbidii C, p. 32 (SERU MOU for Bargaining Unit 3); Exhibit D, p. 21 (SEIU MOU for

Unit 4); Exhidit E, p. 2} (SEIU MOU for Bargaining Unit 11); ExhibiF, pp 2223 (SEIU MOU for Bargalning Unit 14);
Exhibit G, p. 21 (SBIU MOU for Bargaining Uait 15); Exhibit H, p. 21 (SEIU MOU for Bargaining Unit 17); Exkibit |, p. 21 (SEIU
MOU for Bargaining Unit 20); Exhitat 1, . 19 (SETU MOU for Batgaining Unit 21). In addition, the PECG MOU provides, In Arnticle
17.1, which sppears under the heading “State Rights™, that: “All the functions, sights, powers and authority not specifically abridged by
this MOU are relained by the employer.” {See, Respondents® Request for Judicial Notice, filed Jasuxry 9, 2009, Exhiblt A, p. 72.)
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Second, the specific tems of certain of the petitioners’ MOUSs expressly permit the State.eithu to reduce

Bours in ease of lack of funds or to take all necessary action to camry out its mission in emergencies.

For example, Asticle 3.1.B of the MOU between the State and petitioner CASE, which sppears under the
heading “State Rights”, provides that “{tlo the extent consistent with law and this MOU, the rights of the State
include, but are not limited to, the exclusive right o, ..relicve its employees from duty becauss of Jack of work,
llckoffmds,gt for other legitimate reasons...[and to] take all necessary actions 1o carry out its mission in
emergencies.” :

Article 10.3 of the CASE MOU, which appears under the heading “Layoff”, further provides: “The State
may proposs to reduce the number of hours an employee works as an alternative to leyoff. Prior to
MpmmﬁmofwswvewammSmwﬂlmﬁfyudmectandwn&rmﬁie“vniontomk
concurrence of the usage of this al ive,” )

Article 12.1.B of the CAPS MOU, which appears under the heading “State Rights, provides that:

“Consistent with this Agreement, the rights of the State shall include, but not be limited to, the right...to take all
necessary action 10 carry out its mission in emergencies,”

Article 4.B of cach of the SEIU MOUs similarly provides that: “Consistent with this Contract, the rights
of the State shall include, but not be limited to, the right...lo take all necessary aclion to carry out its mission in
emergencies®

The Court finds that the current fiscal emergency, which is amply documented in the evidence
respondents have subitted, authorizes the Govemnor to reduce the work hows of state employees under these

. § See, respondents’ Amendad Request for Judicial Notice, filed January 23, 2009, Exhibit
AC po 11. .
)

Ses, Respondents’ Amended Request Ior Judicial Notice, filed January 23, 2009, Exhibit
As p. 59,

" See, Respondenta’ Request for Judicial Notice, filed January 9, 2009, Exhibit B, p. N.

Sea, Respondents’ Amended Request for Judicial Notice, filed January 23, 2009, Exhibit
B, p. 18 {Bargaining Unit 1}; Exhibit C, p.. 17 (Bazgaining Unit 3}; Exliibic 0, p, 17
({Bargaining Unit 4); Exhibit B, p, 17 (Bargaining Unit 11); Exhibit F, p. 18 (Bargaining
Unit 14); Bxhibit G, p. 17 (Bargsining Unit 15); Exhibit H, p. 17 (Bargsining Unit 17);
Exhibit I, p. 16 (Bergaining Unit 20); Exhibit J, p. 15 (Bargaining Unit 21).
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cited terms of the various MOUs, The nature of the fiscal emergency is such thai the state employee fufoughs
WWNWsExmﬁwOMmbo&msm'uﬂmﬂeWﬂnm"

mmdmofmewmtwmynmmﬁmdﬂwmenm;bmhhmwiwﬁm
meeting and conferring with state employee organizations pursnant to Government Code section 3516.5,

The Court accordingly finds that both statutory law and the provisions of the petitioners® MOUs
authorized the Govemnor to reduce the work houes of stato employees through & furlough in the current fiscal
emergency.

The Court finds that Government Code sestion 19826(b) doss ot preclude the Govemor from taking

Scction 19826(b) states thet the Department of Personnel Administration shall not establish, adjust ot
recommend a salary range for any employees in an sppropriste unit wheto an employee organization has been
thosen as the exclusive representative pursuant to Government Code section 3520.59, which is the case for all of
the petitionets in these actions.

This case, however, does not involve the establishment, adjustment or recommendation of a salary range
for ropresented state coaployees. This case involves a temporary reduction in the hours worked by certain state
. employees, which will sesult in 2 loss of pay for the hours not worked. The order does not change established
salary ranges ut all: staic employees will continue to receive their normal pay according ta established ranges in
weeks that do not include a furlough duy. In essence, state employees are subject to a temporary deduction from
their total pay undes the established ranges, and not to being pald under » new or adjusted salary range,

The present case is therefore distinguishsble from Depariment of Personnel Administration v. Superior
Cours (Greene) (1992) 5 Cal. App. 4™ 155, which involved an across-the-board salary cut of 5% with no
furlough or reduction ins work hours. Greene also involved the issue of what the State was eatitled to do in the
bargaining process under the Ralph C. Dills Act, specifically, whether the State could unilateratly impose the
salary cut as past of its “last, best and final offer” when it was officially at impasse with the state employee
organizations. The present case does not involve bargaining issues in that the parties are not at impasse, and
petitioners’ pleadings have raised issues regarding the Governor’s positive authority to make the chalienged

™ At oral argument on these matters, counse! for CASE and PECG azgued that many of thels members work in so-called “special fund”
agencies, aad that the Governor's order, which was designed to doal with » Jooming General Fund defick, was not reasonsbly retated
to the fiscal emergency insofar 43 it orders furloughs for those employees. (CASE alsn raised this issue in its reply brief.) This

contention was net saised in any of the petitions oF complaints for declarstory relief, and pethicners did not submit any evidence to
supportit. The Cowt thorefors makes no findings on it

BOOK : 19 SUPERIOR COURT OF CALIFORNIA,
PAGE : 2008-80000126-13009 COUNTY OF SACRAMENTO
DATE : 01/30/0%
CASE NO. : 2008-80000126
CASETITLE : PECG; CAPS v, ’

SCHWARZENEGGER BY: D. RIOS, SR.,

Deputy Clerk
Page9of13

712

CASE JA 000594



-

CASE NUMBER: 2008-80000126 DEPARTMENT; 19
CASE TITLE: PECG; CAPS v. SCHWARZENEGGER
PROCREDINGS: Amended Minnte Order -

order rather than issues regarding any faiture to comply with his collective bargaining obligations undes the
Dills Act. :

Morsover, the Greene case did nol sddress any provisions of the employee organizations” MOUS that
might have authorized the salary reduction in that case, on the besis of an emergency or otherwise, because the
case tochaically involved a situation in which there was an absence of 8 MOU, as is the case when an existing
MOU has expired and the pastics bave bargained to impasse. (See, Department of Personnel Adminisiration v.
Superior Court (Grezne) (1992) 5 Cal. App. 4™ 155, 174.) As noted above, the petitioners’ MOUS in this case
remain in effect pursuant to Government Code section 3517.8(2), and contain provisions suthorizing the
Govemnor’s order reducing work howrs, The Greene cese thesefore is not controlling here.

The Court accordingly rules that, with regard to the issucs raised by all petitioners regardicz the
Govemor's authority to make the challenged oxder, the petitions for writ of mandate are denied and judgment
shall be entered for the defendants (respondents) on the complaints for declaratory relief, This ruling applies to
both state employees represented by all of the petitioners under the Dills Act and to those state employees
ropresented by petitioners PECG and CAPS who are excluded from the Dills Act by law, as the authorities on
which the Court has relied in finding that the Governor has the authority to take the challenged action apply to
both classes of employees,?

. With regard to the causes of action for declaratory relief raised by SEIU and CASE raising issues
involving possible non-compliance with the FLSA, the Count finds that as a matter of proof, a8 distinguished
fror a matter of pleading, petitioners’ claims that implementation of the Govemnor’s order will actually result in
employees formerly considered to be exempt from the Act’s provisions working overtime within the meaning of
the Act during a furlough week, and that the State will not comply with the Act with regard fo employess who

do o, are eatirely hypothetical and speculative prior to implementation of the furloughs, and thus not sipe for
decisfon.

As respondents point out, under applicable federal regulations, employees may be fiurloughed for bndget—
related reasons without affecting their exerpt status, excopt for the workweek in which the furlough ocours.'
The viability of petitioners’ FLSA claims therefore depends upon proof that there will be, as a matier of fact,

" At oral argumens, counse] for petitiones SETU raised the contention they the Governor's order amotmies to an anconstithional

impairment of contracta. ‘This contontion was not ralsed In any of the petitions, and was nat briefed by the pastiea, Petitioner SEIU 3id

cite sevoral out-of-state cascs in its raply brief in which govemnment employes furloughs were challengod on this basis, Those cases

wete ciltd, howsre, for the proposition that & fariough is equivalent to a reduction i employes salary, xnd nok is support of the

sontention that the Govermnor’s action impatred the potitioncr's contracts with the Stete. Because such contention wes not raiyed by the
itions or briefed by the partics, the Court makes no {inding on it. :

? See, Title 29, Code of Federal Regulations, section $41.710.
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employees who work more than 40 hours during a fuclough week. At this point, before the furlough sctually has
been implemented, there is no evidence before the Court regarding any employee actuslly doing this, let alone
any evidence that this will be the case with large numbers of siate employees, Petitioners’ allegations that this
will happen are merely hypothetical,

Similarly, the evidence that petitioner CASE has submitted demonstrating that the State's payroll system
is antiquated and lacks the flexibility and reliability 1 be able to cope with the kind of week-to-week changes in
an employee’s exempt status that will ocour when furloughs aze implemented™, is not necessarily proof that the
State will not be able to cope with paying overtime pay to those to whom it is entitled. Once again, petitioners®
proposition that the FLSA will be violated depends upon proof that employees actually will be entitled to
qvertime, and that there will be sufficient numbers of them that the State will not be able to comply with the
FLSA. Such proofis lacking at tids point.

Finally, even if petitioners were able to prove that the State was likely to fail to comply with the FLSA
with regard to some number of state employees, it would not necessarily follow that they would be entitled to
the relief they seck, which is the invalidation of the furlough order itself. Any actual violation of the FLSA
would give rise to remedies arising under the FLSA, i.c., for rocovery of the unpaid overtime compensation',
but the failure to comply with the FLSA in that situation would be a separate issue from the validity of the
furlough. Notwithstanding this Court’s ruling uphoiding the Govemor's ordex, any affectsd employee retaing
his or ber rights and remedies under FLSA, and the Court's ruling that petitioners have not proven an actual
violation of the FLSA at this point docs not preclude them, or their individual members, from exerclsing those
remedies once an actual violation can be proven. Thus, FLSA compliance issues, hypothetical or otherwise, do
not serve es a basis for overtuming the Govemor's Executive Order regarding fisloughs.

The Court therefore finds in fivor of defendants (respondents) on the SETU and CASE somplaints for
declaratory relief regarding alleged non-compliance with the FLSA.

A final issue remains with regard to the State Controller. As noted in foomote 1 above, the Controller,
although named a5 a respondent/defendant, has taken & position in thewe actions in alignment with the
petitioners, specifically stating that his office ...has no intention of implementing the reduction in pay ss
contemplated in the Governar’s Order, unless determined otherwise by a court of lsw."** In Tirapelle v. Davis

¥ Ses, Deslaration of Don Scheppman, chief of PorsonneWPayroll Services Divivion of the Offics of the Califomia Stute Controller,
dated October 14, 2008 and filed in the case entitled Duvid A Gilb, Colifornia Deparimens of Personned Adminatration v. John
Chiang, Cffice of Sime Coniroller, et al., which is pending In the United Steses District Cowws for the Eastern Disrict of Californis,
attached to CASE's oppoaltion 10 respondents’ demmurer s Exhibit A.

" See, £.3, 29 US.C. Section 216,

¥ Sea, Controllec’s Opposition te Respondents’ Demurer, 9. 2:15-17.
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CASE NUMBER: 2008-30000126 DEPARTMENT: 19
CASE TITLE: PECG; CAPS v. SCHWARZENEGGER .
PROCEEDINGS: Amexded Minute Order '

(1993) 20 Cal. App. 4* 1317, the Third District Coutt of Appeal held that the Controller may not refuse 10
implement an executive action affecting state employees’ pay that is authorized by law. In this case, the Court
has ruled that the provisions of the Governor's Executive Order reducing the work hours of staie employees
through a furiough, and thereby affecting their pay during the furlough weeks, is authorized by law. The
Controller therefore lacks enthorily to refuse to implement the Gavernor’s Executive Order. The Court’s
judgment in this matter therefore shall include an order directing the Controller to take all necessary and
appropriete steps to implement the provisions of the Governor’s Bxcrutive Order imposing futloughs on state
employees, including the reduction in such employees’ pay.

At the close of the hearing, counsel for CASE made an oral motion on the record that the Court stay its
. ruling pending appeliate review, The Court deniedthg motion,

e

Counsel for respondents is directed to prepare the orders and judgments In accordance with this ruling
under the procedures set forth in Rule of Court 3.1312, '

Certificate of Service by Mailing attached.
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" P, See. 1013:(4))

I, the undersigned deputy clesk of the Superior Court of California, County of Sacramento, do declare
under pentlty of perjury that I did this date place a copy of the above entitled notice in cavelopes addressed 1o
tach of the parties, or their counsel of record as stated below, with sufficient postage affixed thereto and
dopasited the same in the United States Post Office at Sacrameato, California,

Gerald James

Attomey at Law

660 ] Street, Suite 445
Sacramento, CA 95814

Patrick Whalen

ELLISON WILSON ADVOCACY, LLC
1725 Capitol Avenue

Sacramento, CA 95814

Brooke D. Pierman, Staff Attomey
S.ELU.

1808 -14% Street

Sacramento, CA 95811 '

RICHARD CHIVARQ, Chicf Cmml
Ronald V. Placet,

S1. Staff Counsel

Office of the State Controller

300 Capitol Mall, Ste 1850
Sscramento, CA 95814

Dated: 1/30/09
BOOK 19
PAGE 2003-80000126-13009
DATE : 01/30/09
CASE NO. : 2008-80000126
CASETITLE : PECG;CAPSv.
SCHWARZENEGGER
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David W. Tyra

KRONICK, MOSKOVITZ, TIEDBMANN
& GIRARD

400 Capitod Mall, 7th Floor

Sacramento, CA. 95814

J. Felix DeLa Torre, Staff Attomney
SELU.

1808 -14" Street

Secramento, CA 95811

Will M, Yamada

. Department of Personnel Administration

Legal Office
1515 S Street, No, Bldg., Ste. 400
Sacramento, CA 95811

Superior Court of California,
County of Sacramento

By: D.RIOS, SR,
Deputy Cletk

SUPERIOR COURT OF CALIFORNIA,
COUNTY OF SACRAMENTO

BY:__!_’_. mml SR'.
Deputy Clerk
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KADNICK,
MOFEOVITT,
Tispsman &
Omann
ATTORNETS AT Law

DEPARTMENT _=ﬁ__.

DAVID W, TYRA, State Bar No; 116218
KRISTIANNET. SEARGBANI‘ State Bar No. 2454389 w1 o
KRONICK.. MOSKOVTI’Z, TIEDEMANN & GIRARD .

400 Capm{Mﬂl 2Th Ploor
Sacramento, Cabfomna 95814
Telephone: 321-4500
Pacsimile: 1 321-4555
B-mail:

K. WILL1IAM CURTIS

Chief Counsel, State Bar No, 095753
WARREN C. STRACENER

Deputy Chicf Counsel,-State Bar No. 127921 L0
LINDA A. MAYHEW ‘
Assistant Chief Counsel, State Bar No. 155049

WILL M. YAMADA

Labor Relations Counsel, Statc Bar No. 226669
DEPARTMENT OF PERSONNEL ADMINISTRATIO]
1515 S Street, Nozth ing, Suite 400
Sacramento, CA 95811-728

Telephone: 291 324-0512

Faosmmile: 916) 323-4723
B-mails i 14
A for De; dents
SCHW. ER, a3 Governor of the Exempied from Fees

Stam of California; and DAVID GILB, as Director of the (Gov. Code § 6103)
Department of Personnel Administration

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO
CALIFORNIA ATTORNEYS, Case No. 34-2008-80000134—CU-W-GDS
ADMINISTRATIVE LAW JUDGES AND
HEBARING OFFICERS IN STATE Amg:: For AB Purposes To
EMPLOYMENT, : S The orable Patrick Marlette
Petitioners/Plaintiffs,
- JUDGMENT RE: VERIFIED PETITION
v, FOR WRIT OF MANDATE AND
COMPLAINT FOR DECLARATORY AND
ARNOLD SCHWARZENEGGER s INJUNCTIVE RELIEF
Governor of the State- ofCahfvxmu. DAVID .
GILE a3 Director of the t of
Personnel Administration; JOHN CHIANG, Date: January 29, 2009
Confroller of the State of Californie; snd Time: 9:00 a.m.
DOBS 1 through 10, inclusive, Dept.: 19
Respondenty/Defendants.
m’b' - 1 -,

ADGMERT X5 VERIFIED FERTION FOR WRIT OF MANDATE AND COMPLAINT FOR DECLARATORY AND DRINCTIVE RELIER
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Based upon the Ruling of this Court and Oxﬂ;rl‘hmnmhedhudonhhibit
Amdbmmm&nbymfm

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Judgment be
entered forthwith in favor of Respondents and sgainst Petitioners with respect to Petitioners
Petition for Writ of Mandate and Complaint for Declaratory and Injunctive Reli

O 60 =) A W D W N e

o
[~}

FEB 11 2009
DATED:
APPROVED AS TO FORM: |
Datod: ____ 2009 OFFICE OF STATE CONTROLLER

[y
-

By:
S D. Silva, Attorneys for
chzandcwbct‘mdm
STATE CONTROLLER JORN CHIANG

- o
W N

Deted: A~ 7OR__, 2009

.
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17 CALIFORNIA ATTORNEYS,
- ADMINISTRATIVE LAW JUDGES and
18 HEARING OFFICERS IN STATB
EMPLOYMENT :
191 Dated: 2009
20 By: —
Cerald A, James, Attorneys for
21 Peritioners/Plaintiffs ¥
PROFESSIONAL ENGINEERS IN
22 CALIPORNIA GOVERNMENT sd
CALIFORNIA ASSOCIATION OF
) ’ PROFESSIONAL SCIENTISTS
24 § Dated: . 2009 SEIU LOCAL 1000
25 By:
2 , . Folix De La Torre, Aftoraeys for
Pedﬁmd?hkﬁge'
27 ) SERVICE EMPLOYEES
. INTERNATIONAL LOCAL 1000
. _
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SUPERIOR COURT OF CALIFORNIA -

COUNTY OF SACRAMENTO
DATE/TIME : 03/30/09 . ' DEFL.NO : 19
JUDGE : P.MARLETTE CLERK : D. RIQS, SR.
REPORTER : none BAILIFF __ : none
PRESENT:
Professional Engincers in California Government;\California
Associstion of Professional Scientists,
Plaintiff,

Vs, Case Nov: 2008-80000126

Arnold Schwarzenegger, Goveraor, State of

California\Department of Persennel Adminisiration\State

Centrolier Johu Chisnpland Docs 1 through 28 inclusive,
Defendant.

Nature of Proceedings: Amended Minute Order

The Courtis issuing a revised version of its final ruling in these matters. The revision makes no substantive
changes in the ruling, but corrects an editing exror in the last sentence of the third paragraph from the end of the
ruling, regarding the State Controller, by deleting the word “incidental”, The revised final ruling which follows
 shall be the final ruling of the Court.

PROFESSIONAL ENGINEERS IN CALIFORNIA GOVEkNMENl‘. etal,, v, GOVERNOR ARNOLD
SCHWARZENEGGER, et al., Case No. 2008-80000126; '

CALIFORNIA ATTORNEYS, ADMINISTRATIVE LAW JUDGES AND HEARING OFFICERS IN STATE
EMPLOYMENT, v. GOVERNOR ARNOLD SCHWARZENEGGER, ¢t al., Case No. 2009-80000134;

SERVICE EMPLOYEES INTERNATIONAL UNION, LOCAL 1000, v. GOVERNOR ARNOLD
SCHWARZENEGGER, et al,, Case No. 2009-30000135.

“The following shall constitute the Court's final rulings on the demusrers and petitions for writ of
mandate and complaints for declaratory relief in the above-captioned matters:

f.'llIllll!/flllﬂlll/IlllI/I//!!Ill/lllllllllfiIl!I/lIa’flll!I/Ifll/ﬂlllllflllllIlillllllfllllllflllllll
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CASE NUMBER: 2008-80000126 DEPARTMENT: 1%
‘CASE TITLE: PECG; CAPS v. SCHWARZENEGGER
PROCEEDINGS: Amended Minute Order

Infroduction and Background;

On December 19, 2008, in 2 response to the current State budget crisis, Governor Araold
Schwarzenegger issued Executive Order S-16-08. As relevant to this action, the Executive Order directed the
Depariment of Personnet Administration, effective February 1, 2009 through Junc 30, 2010, to adopt a plan to
implement a furlough of represented stats employees and supervisors for two days per month, and to adopt a
plan 10 implement an equivalent furlough or salary seduction for afl state managers, including exempt state
employees, ’

Swuﬁmmmmmsemngstaemplm affected by the Executive Ordes have filed three
separate petitions for wiit of mandate and complaints foxdaclmtoryreliefchallcngingthepmmmofmc
Order imposing the furloughs, and seeking to overturn them.

The first such action, Case No. 2008-80000126, was filed by petitioncrs Professional Engineers in
California Government (“PECG™) and California Association of Professions] Seientists ("CAPS™) on December
22,2008, That action initially was assigned o Department 33 of this Court, Judge Lloyd Connelly, presiding; it

was reassigned to this Department after respondents filed 2 peremptory challenge 10 Judge Connelly pursuant to
Code of Civil Procedure section 170.6 on January 7, 2009,

The second such action, Case No. 2002-80000134, was filed by petitionér California Attotneys,
Administrative Law Judges and Hearing Officers in Stzte Employment (“CASE™) on Jemuary 5, 2009. That
action was assigned to Department 33 of this Count, Judge Lloyd Connelly, presiding, Petitioner simultancously
filed a Notice of Related Case in that action, stating that it was relsted to Case No. 2008-80000126.

The third such action, Case No. 2009-80000135, was filed by petitioner Service Employees International
Union, Local 1000 (“SETU™), on January 7, 2009, The sction was assigned to Department 29 of this Court,
Judge Timothy M. Frawley, presiding. Petitioner simultancously filed a Notice of Related Case in that action,
stating that it was related to CuuNos 2008-80000125 and 2008-80000)34

On January 9, 2009, ﬂteCou:theaxds:multmeomexpmupﬂmuombyﬂwpeﬁnmmd
respondents in Case No. 2008-80000126 for orders shortening time that would have the effect of setting a
hearing on respondents’ demurrer 10 the petition and the hearing on the merits of the petition itself for a date
prior to February 1, 2009, when the ﬁuloughswouldgoinm effect. _

At the hearing on Janusry 9, 2009, counsel for the petitioners in Cases Nos. 2009-80000!34 and 2009-
80000135 appeared and stipulated on the record that those cases would be treated as related 1o Case No, 2008-
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CASE NUMBER: 2008-80000126 DEPARTMENT: 19
CASE TITLE: PECG; CAPS v, SCHWARZENEGGER
PROCEEDINGS: Ameanded Minute Order -

80000126, and that those cases would be transferred to this Department for hearing pursuant to Rule of Court
3.300(h)(1){a). Counsel for respondents in Case No. 2008-80000126 also stated on the record that he
represented the respondents in one of the other two cases, and most likely would represent the respondents in
the other (although at that time, the petition had not formally been served on the respondents), and also
stipulated on the record that the thres cases would be heard in this Department as provided above. The partics
further agreed to a bricfing schedule and to a combined hearing on the respondents’ demurrers to, and the merits
of, the three petitions. The parties to all three actions have filed their briefs and otber papers according to the
sgrecd-upon schedule and the Court heard oral argument on the metter on Thursday, January 29, 2009,

On January 12, 2009, = fourth action was filed challenging the Govemnor's Executive Order, entited
California Correctional Peace Officers Association v. Governor Amold Schwarzenegger, et al., Case No, 2008+
80000137. The Court issued an order finding that case 1o be related to the three cases captioned above and -
further ordered that case assigned to this Department. That case has been set for hearing on Friday, February 5,

2009, :

Ruling on Preliminary Evidentiary fssues:

Respondents' have made two requests for judicial notice, filed January 9, 2009 and January 13, 2009,
along with an Amended Request for Judicial Notice on January 23, 2009 in response 10 the Court’s order
directing them to submit complete copies of the Memoranda of Understanding (“MOUSs") involved in these
actions. No objections to the requests have been filed. The Court has reviewad the requasts and the documents
attached thereto and finds that all such documents are proper subjects for judicial notice. Respondents’ requests

+ for judicial notice are therefore granted. '

Respondents” evidentiary objection to the Declaration of Peter Flores, Jy. is overruled on the ground that
the lack of a signature on the declaration has been remedied by the filing of an amended declaration, unchanged
in substance, which bears Mr, Flores® signature. '

' In using the terms “vespondents” or “defundants™ in this ruling, the Coutt ix refiaring to Guvernor Araold Schwarzensgger nd the
Depurtment of Personnel Administration. Alihough State Controlier John Chiang also has been named as  respondent in these
xtons, the Contyoller has filed an Opposition to the Respondents'/Dsfendants’ Demurrer stating that bis interests are actuaily sligned
wﬂ\&cpeﬁﬁnmmd%m.bﬂforﬂmmumﬁmhewouldhavaﬂ!ednfwmlmﬂimbmliymnmhs,mklugmbe
redesignated us a petitioner/plsintiff. The Controller's position in these actions will be dlscussed further below. In this uling, the
Court also has wesied the terms “the Gaverncs™, “the Depmrtment of Personted Administration™ (or “the depmtment™ or “DPA™) and
“the Stare™ 55 boing essentially interchengesble. :
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CASE NUMBER: 2008-80000126 DEPARTMENT: 19
CASE TITLE: PECG; CAPS v, SCHWARZENEGGER
PROCEEDINGS: Amended Minute Qrder

Respondents’ demurrers are overruled on the following basis:

The petitions and complaints alloge genesally thet the provisions of the Governor’s Execuotive Order S-
16-08 that implement a furlough of represented state employees and supervisors for two days per month, and en
equivalent fardough or salary reduction for state managers, effective February 1, 2009 through June 30, 2010,
are invalid in that such action on the past of the Govemor is not authorized by law, and moreover is forbidden
by certain provisions of law, in particular, Gavernment Code section 19826{b).

The Court finds that such allegations are sufficient to state a cause of action for issuance of & writ of
mandate or for declaratory relicf, regardiess of whether Government Code section 19826(b) is superseded by the
terms of the MOUSs petitioners have entered into with the State (as respondents argue), becawse the petitions and
complaints allege, in essence, that the Governor lacks the positive authority to make the challenged order in the
first instance, irrespective of any statutory prohibition that may or may not apply. The allegation that the
Govemnor Jacks any authority to make the challenged order is sufficient to state a cause of action on its awn.

‘The Cowt further finds that the issue of the Governor’s authority to meke the challenged order is not an

issue within the exclusive initial jurisdiction of the Public Employment Relations Board, because it involves
Jissues of statutory interpretation and separation of powers between the Govemor and the Legistature, which are
matters properly within the jurisdiction of the courts, and not issues of unfair practices under the Ralph C, Dills
Act, which are matters propesly within the jurisdiction of the Board, (See, ¢.g., California School Employees
Associationv. Azusa Unified School District (1988) 152 Cal. App. 3 580, 592-593; California Teachers® -
Association v. Livingston School District (1990) 219 Cal. App. 3 1503; 1519.) Moreover, the petitions and
complaints in effect allege that the Governor’s Executive Order regarding an employee furlough violates the

_provisions of the petitioners® MOUs with the State governing wages and hours. The Board does niot have the
euthority to enforce agreements between the parties. (Government Code section 3514.5(b); see also, San
Lorenzo Education Association v. Wilson (1982) 32 Cal. 3 841)

Moreover, even if this Court were Lo conclude that the Board did have jurisdiction over this matter, it
would conclude that the normal policy reasons requiring parties to exhaust available administrative remedies do
not apply in this case for many of the reasons stated by the Third District Court of Appeal in a case arising out
of an carfier state budget crisis: namcly, that the facts are mndisputed, so there is no need for administrative
development of the record; judicial intervention will not interfere with the expertise of the agency or create
problems of judicial economy, given that the underdying issues arc within the expertise of the courts and
undoubledly would be resolved ultimately by the courts even if initial jurisdiction were found in the Board; and,
given that this cass raises questions of first impression which most likely are bound for ultimate dstermination
in the appeliate courts, there is little concern of conflicting decisions between the Board end the cousts. (See,
Department of Personnel Administration v. Superior Cowrt (Greene) (1992) 5 Cal, App. 4™ 135, 168-169.)
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In addition, even if this Court were to conclude that the Board did have jurisdiction over this matter, it
would conclude that exheaustion of administrative remedies by resort to the Board should be excused on the
ground that requiring exhaustion under the particular circumstances of this case would cause both the State and
its employees to suffer irreparable injury, again, for many of the reasons stated in the 1992 Greene case:
specifically, that the extremely grave nature of the fiscal crisis faced by the state, and the urgent need for
resolution of these issues in a8 expeditious a manner as possible, create a great potential for irreparable hazm in
the nature of layoffs of stats employces, with a concomitant reduction in the nature of state services, all of which
ave amply demonstrated by the declarations and docwments that have been filed by pasties in this matter (many
of them by respondents), Even if, gs the Court of Appeal stated in the Greene case, there is & ponsibility that the
Board could order the same relief that petitioness seek here, it is axtremely unfikely that the entire process of
Board adjudication followed by judicial review as provided by law would be completed in a sufficiently timely
manner to address the immediate crisis. {See, Department of Personnel Administration v. Superior Court
_ (Greene) (1992) § Cal. App. 4% 155, 170-171.) -

Petitioners SEIU and CASE raisc additional claims for declaratory relief regarding the effect of the
forjough on the exempt status of employees under the fedesal Fair Labor Standards Act (“FLSA™). The SEIU
complaint alleges that a significant number of its employees will bs required to work in excess of 40 hours
duting furlough weeks, that such employees will no longer be considesed exempt employees 23 a matter of law
during those wecks, that sush workers will be entitled to overtime pay during such weeks, and that respondents
lack any mechanisim ox systems in place to move employees from exempt to non-exempt status from week-to-
wetk, with the result being that such employees will not receive the overtime pay to which they are entitled
under the FLSA. Such facty are sufficient to state a cause of action in declaratory relief based on the theory that
respondents are not willing and able to comply with their obligations under the FLSA, at least for the purpose of
withstanding & demurrer. Respondents’ contention that the coraplaint on its face shows that petitioner’s FLSA
claim is no! ripe for review, and secks only an advisory opinion, because there is no allcgation that respondents
sctually bave fuiled to pay any overtime that is due, is unpersuasive 2

The CASE complaint alleges the same facts regarding the effect of the furloughs on its employess’
exempt status undes the FLSA. The complaint lacks the specific allegations present in the SEfU complaint
regarding respondents’ Jack of willingness and ability to comply with the FLSA, but alleges in general terms
that respondents’ actions will result in denial of the protection of the Jaws regarding overfime compensation. In
essence, this complaint is identical in substance to the SEIV complaint; the Court concludes that it also states 8
cause of action for declarstory relief.

*This is, of course, distinct from the issue of whether there is any proof tending to demonstrate that FLSA violations actuslly will
occur. This fssue s dexlt with fn the Count's ruling on the merkts, below.
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The petitions for writ of mandate and complaints for declaratory relief challenging the provisions of the
Governos’s Executive Order imposing furloughs on state employees are based on twin contentions: that the
Governor lacks any authority, statutory or ctherwise, to iake such sction; and that applicable statutory law
expressly forbids him from taking such sction. For the reasons stated below, the Court finds that these
contentions are unpersuasive,

mfwtsmgardlngﬂwlmplanenuﬁonofmMonahmesmlyundispnted,aismfmmme
State faces an extremely urgent fiscal crisis® According to documents submitted to the Coun, the Govemor,
through the Department of Personnel Administration, has developed a furlough pan that will result in the
closing of genesal government operstions on the first and third Fridays of cach month, beginning on Friday,
February 6, 2009. The anpaid furlough days are not work days and employees shall not report to work. For
state operations that cannot close, a “self-direoted” furlough will be used that will result in state employees
either taking two furlough days each month on days chosen by the employees and approved by their supervisors,
ormmngtwoﬁnlwzhdaysmmomhwbeukenwhmfaaue. Salmeswﬂlbeadynted!otcﬂectﬁe
unpaid ﬁulough days, but benefits will reraain the same.!

The Governor’s Executive Order thus reduces the normal work hours of state employees for & temporary
period due 1o the state”s current fiscal crisis. The emergensy measure wilk result in an accompanying deduction
from pay for the hours not worked, but the order doas not change established salary ranges. The Govermnor's
authority for this action is found in statutes in the Government Code and in the employment contracts of the
unlons challenging the order. ,

TheGommr'hnsﬂwmmamhwitywmduuthobouuofﬂmmplompmmttoﬁovemmm
Code section 19851 and 19849.

> There do sppear 1o be dispures of fact over whether the implementation of the furlough will result ia violations of the fodero) FLSA.
Thu!sucwiltbcdimudamelyblow
* Ste, Momorandum dated January 9, 2009 from David A. Gilb, Director of the Department of Personne] Adminisiration, so Agenty

Secretaries, et al,, regarding “State Employce Furlough per Govemnor's Executive Order S-16-08", artached to the Amended
Dedmdonof?mrl-‘tmlr as Exhidit H, .
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Section 19851(s) provides: *It is the policy of the state that the workwesk of the state employee shali be
40 hours, und the workday of the state employee eight bours, except that workweeks and workdays of a different
numnber of hours misy be established in order to meet the varying needs of the different state agencics.”

: Section l9849(a)pxovidesthatﬂaeDeparmtochrsumzl Administration *., .shall adopt roles
goveming hours of work and overtirse compensation and the keeping of records mlamdthm brhading time
and attendancs records. Each sppointing power shall administer and enforce such rules.”

The Court finds that these two statutes, taken together, provide the Governor with authority to reduce the
workweek of state employees to mest the needs of state agencies, and to do so by adopting a rule. The
provisions of the Executive Opder regarding the furlough are a rule in that they establish a standard of general
application to state employees. Under the circumstances of the current fiscal crisis, the reduction in the
workweek of state employees under the furlough order is indisputably related to the needs of the various state
agencies, which, from the evidence respandents have submitted to the Caurt, run the imminent risk of running
out of money and thus being unable tnomyoutthcxrmmonmfunmedmtc action is not taken to reduce
expenditures.

The Court further finds, on two separate bases, that the Governor has authority to reduce ﬂwwwkhom
of the smeemp!oymrepmsenwdbyﬁtepeﬁﬁominﬁmewﬁompummmthcmmaomumsthe
State entered into with the petitioner employes organizations, which remain In effect, although wc!mically
expired, pursusnt to Government Cods section 3517.8(a).

First, each of the petmonus MOUs expressly incorporates the terms of sections 18549 and 19851 into
the agreement between the pasties’, and the terms of the MOU do not conflict with these statutes,
notwithstanding that the MOUs call for a normal work week of 40 hours, Thus, these provisions of faw are ot
superseded by the MOUs, and the Govemor retains the authority, pursvant to law and contract, to take any

actions he would be permitied to take pursuant to Government Code sections 19849 and 19851 as described
sbove.

3 Ses, Respondents’ Request for Judicial Notice, filod funuary 9, 2009, Bxhibit A, p. 80 (PECG MOU); Exhibit B, p. 75 (CAPS
MOLS); Respondents’ Amonded Request for Judicta) Norice, filed January 23, 2009, Bxhibit A, p. 16 (CASE MOU); Exhiblt B, p. 20
(SEIU MOU for Besgaining Unit 1); Exhid#t C, p. 22 (SETU MOU for Bargrining Unit 3); Exhibit D, p. 21 (SEIV MOU far
Bargaining Unit 4); Bxbibit E, p. 2§ (SEIU MOU for Bargaining Unit 11); Exkibi F, pp 22-23 (SETU MOU for Bargalning Unkt 14);
Exhibit G, p. 21 (SEIU MOU for Bargalning Unit IS).ExhbuH.p 21 (SEIU MOV for Bargaining Unit 17): Exhibit 1, p, 21 (SEIU
MOU for Bargaining Unit 20); Exhibit J, p. 19 (SEIU MOU for Bargaining Unit 21). In addition, the PBCG MOU provides, in Article
17.1, which appears under the heading “State Rights”, that: “All the functions, rights, powers and authority not specifically abrldged by
this MOU are retained by the employer.” (See, Respondents® Request for Judicial Notice, ﬁledlmuy9.2co9.ﬁxhibim. p.12)
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: Second, the specific terms of certain of the petitidners® MCUs expressly permit the State either to reduce
hours in case of lack of funds ar to take all necessary action to carry out its mission in emergencies.

For example, Article 3.1.B of the MOU between the State and petitioner CASE, which appears under the
heading “State Rights”, provides that “{tJo the extent consistent with law and this MOU, the rights of the State
include, but are not Iimited to, the exclusive right to...relieve its employees from duty because of Jack of work,
!tckofﬁmds,nrforomerlegmmmmm Jand to] take all necessary actions o carry out ils mission in
emergencies.”®

,Article £0.3 of the CASE MOU, which appears under the heading “Layoff”, further provides: “The State
Tauy propose to reduce the numbes of hoatrs an employee works as an alternative to layoff. Prior to
implementation of this alternative to a layoff, the State will notify and meet and confer with the Union to seek
concurrence of the uzage of this altemative.”’

Article 12.1.B of the CAPS MOU), which appears under the heading “State Rights”, provides that:
“Consistent with this Agreement, the rights of the State shnll include, but not be limited to, the right...to 1ake ail
naceswyacﬂonto carry out its mission i memu'genc:es.

Article 4.B of exch of the SEIU MOU3 similadypmvides that: “Consistent with this Contract, the rights
ofthesmeslnnmclwe,bmmbel:mmdto,ﬁwnght totakeallneomyacmtomyountsmmionm
emergencies.”

The Court finds that the current fiscal emergency, which is amply documented in the evidence
respondents have submitted, authorizes the Govemnor to reduce the work hours of state employees under these

¢ Ses, raspondants' Amended Raquest for Judicial Notice, filed Januvary 23, 2009. Exhibit
A, p. 11,

Ses, Respondants’ Amended Roquest for Judicial Netice, filed Janvary 23, 2009, Bxhibit
Ay p. 59,

See, Respondents’ Request for Judicial Hotice, filed Jannary 3, 2009. Exhibit B, p, T1.

’ See, Respondents’ Amended Request for Judicial Netice, £iled January 23, 2009, Exhibit
B, p. 16 (Bargaining Onit l); Exhibit C, p. 17 (Bargaining Unit 3); Bxhibit D, p. 17
{Bargaining Unit 4); Exhibit E, p. 17 (Bargaining Unlt 11); Exhibit F, p. 1B {Bargaining
Unit 14); Exhibit G, p. 17 (Bargainlng Unit 15); BExhibit H, p, 17 (Bargaining Unit 17);
Exhibit I, p. 16 {Bargaining Unit 20); Exhibit J, p. 15 (Bargaining Unit 21).

-
b
“w -
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tited terms of the various MOUs, The nature of the fiscal emergency is such that the state employee furloughs
imposed by the Governor's Executive Order are both necessary and reasonable under the circumstances, ™

Ths existenice of the current emergency also authorized the Govemor to meke his order without first
meeting and coriferving with state employee organizations pursuant to Goverament Code section 3516.5.

The Conrt accordingly finds that both statutory law and the provisions of the petitioners’ MOUs
authorized the Governor to reduce the work hours of sisie employees through & firlough in the current fiscal
emergency.

The Court finds that Government Code section 19826(b) does not precluds the Governor fmm.tnking
such action.

Section 19826(b) states that the Department of Personnel Administration shall not establish, adjust or
recommend a salary range for any employees in an appropriate unit where an employee organization has been
chosen as the exclusive representative pursiant (o Government Code section 35205, which is the case for all of
the petitioners in these actions,

This case, however, does not involve the establishment, adjustment or recommendation of a salary range
for represented state employees. This case involves a temporary reduction in the hours worked by certain state
employees, which will result in a logs of pay for the hours not worked. The order does not change established
salafy ranges at all: state employees will continue 10 receive their normal pay according to established ranges in
weeks that do not include a furlough day. In essence, state employees are subject to a temporary deduction from
their tota) pay under the established ranges, and not to being paid under a new or adjusted salary range.

The present case is therefore distinguishable from Department of Persannel Adminisiration v. Superior
Cosrt {Greene) (1992) 5 Cal. App. 4* 155, which involved an across-the-board salary cut of 5% with no
furlough or reduction in work hours. Greene a)so involved the issne of what the State was entitled to do in the
bargaining process under the Ralph C. Dills Act, specifically, whether the State could unilateraily impose the
salary cut 28 part of its “last, best and fina) offer” when it was officially at impasse with the state employce
organizations. The present case does not involve bargaining issues in that the parties are not at impasse, and
petitioners’ pleadings have raised issues regarding the Governor's positive authority to make the challenged

”Mm!wmuun_!h:em,comselwaASEMPECGuMNtmoEMWMbWH“MIﬁmd"
agencits, and that the Governor’s order, which viag designed to deal with a Jooming General Fund defick, wes not reasocably relssd
to the fiscal emetgency insofer as it orders frloughs for those cmplayees, (CASE also reised this issue in its reply briel)) This
contention was not raised in any of the petitions or complaints for declamtory relief, and pesitioners did not sobmit any evidence to
suppart il, Tha Court therefors wakes no findings on &,
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order rather than issucs regarding any failure to comply with his collective bargaining obligations under the
DillsAct, . :

Morcover, the Greene case did not address any provisions of the un;;loyee organizations’ MOUs that
might have authorized the salary reduction in that cese, on the basis of an emesgency or otherwise, because the
casp technically involved a situation in which there was an absence of a MOU, as is the case whea an existing
MOU has expired and the parties have bargained to impesse. (See, Depariment of Personnel Admimistration v,
Superior Court (Greene) (1992) S Cel. App. 4™ 155, 174.) As noted above, the petitioners® MOUs in this case
remain in ffect pursuant to Government Code section 3517.8(a), and contain provisions authorizing the
Governor's order reducing work hours. The Greene case therefore is not controlling here,

The Court accordingly rules that, with regard to the issues raised by all petitioners regarding the
Governor’s authority to make the challenged order, the petitions for writ of mandate are denied and judgment
shat] be entered for the defendants (respondents) on the complaints for declaratory relief, This ruling applics to
both state employees represented by all of the petitioners under the Dills Act and to those state employees
represented by petitioners PECG and CAPS who are excluded from the Dills Act by law, as the suthoritics on
which the Court has relied in finding that the Goveznor has the authority 1o take the challenged action apply to
both classes of employees.”

With regard to the causes of action for declaratory relief raised by SEIU and CASE raising issues
involving possible non-compliance with the FLSA, the Court finds that as a matter of proof, as distinguished
from = matter of pleading, petitioners’ claims that implementation of the Governor’s order will actually result in
employees formerly considered to be exempt from the Act’s provisions working overtime within the meaning of
the Act during a furlough week, and thet the State will not comply with the Act with regard to employees who
do 80, are entirely bypothetical and speculative prior to implementation of the furlouphs, end thus not ripe for
decision,

As respondents point out, under applicable federal regulations, employees may be furlougbed for budget-
related reasons without affecting their exempt status, except for the workweek in which the furlough ocours.!
Thevigbiﬁtyofpctitio:m'FLSAclajnmhmforcdependsuponproofthmherewinbe,uamofﬁct.

" At oral argument, counsel for petitioner SETU raised the contention that the Governoc’s order amounied to a8 taconstitional
impainnent of contracts. This conteation was not raised In any of the petitions, wvd was wot bricfed by the parties, Pesitioner SEIU did
cite several gut-of-state cases in its reply brief in which government employes firloughs were chaltengad on this basis. Those cases
were tited, however, for the proposition that a firlough is equivaloet to a reduction in employee sslary, snd not in yuppost of the
contention that the Governor's sction impairod the petitioner’s contracts with the Stste. Becmise such contontion was not raised by the
Eﬁﬁoraorhﬂefedbythapuﬂn,ﬁw&mn&amﬂnﬁngmu.

See, Titie 29, Code of Federa) Regulations, section 541,710,
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employees who work more than 40 hours during a farlough week. At this point, before the furlough actually has
been implemented, there is uo evidenee before the Court regarding any employee actually doing this, let alone
any cvidence that this will be the case with large numbers of state employees, Petitioners® allegations that this
will happen are merely hypothetical.

Similasly, the evidence that petitioner CASE has submitted demonstrating that the State’s payroll system
xsanﬁqmtedandlacksﬂwﬂmblhtymdrehabmtywbeablewcopemdtdnhndofweek-to-wckdmngam
an eraployee’s exempt Status that will ocour when furloughs ace implemented™, is not necessanily proof that the
State will not be able to cope with paying overtime pay to those to whom it is entitled. Once agsin, petitioners®
proposition that the FLSA will be violated depends upon proof that employees actually will be entitled to
ovmz.mdﬂmﬁlmwmbuufﬁuunnumbmoﬂhemﬂmtthcsmmunotbeabletooomplywmnhe
FLSA. Such proof is facking at this point.

Finally, even if petitioners were able to prove that the State was likely to fuil to eomply with the FLSA
with regard to some number of state employees, it would not necessarily follow that they would be eatitled to
the relicf they seck, which is &emvalidauonof&eﬁuloughmdwimlﬁ Anyactunlwolahonofﬂ:eFLSA
would give rise to remedies arising under the FLSA, i.¢., for recovery of the unpaid overtime compensation™,
but the failure to comply with ﬂleFLSAmtlms:tuaﬁonwo\ﬂdbeasepm issue from the validity of the
fustouph. Notwithstanding this Court’s rling upholding the Governor's order, any affected employee retains
his or her rights and remedies under FLSA, and the Court’s tuling that petitioners have not proven an actual
violation of the FLSA st this point does not preclude them, or their individual members, from exercising thoss
remedics once an actual violation can be proven, Thus, FLSA compliance issues, hypothetical or otherwise, do
not serve as & basis for overtuming the Govemnor’s Executive Order regarding furloughs,

The Court thetefore finds in favor of defendants (respondents) on the SEIU and CASE complaints for
declaratory relief regarding alleged non-compliance with the FLSA.

A fins! {ssue remains with regard to the State Controller. As noted in footnote 1 sbove, the Contsoller,
aithough named as & respondent/defendant, has taken a pozition in these ections in alignment with the
petitioners, apectﬁully stating that his office “...has no intention of implementing the redmnon in pay a8
contemplated in the Governor's Order, unless dc:crmmed otherwise by a court of law.™** In Tirapelle v. Davis

® See, Declaracion of Don Scheppmann, chicf of ParsonnelPayroll Services Division of the Office of the Californis State Controlier,
dated October 14, 2008 and filed in the cass entitied Dovid 4. Gilb, Colffornfa Dapartment of Personnel Admbnstration v. John
Chiong; Office of Siate Controlier, o of, which is pending in the United States Districs Court for the Eastora District of California,
attached o CASE's opposition to respondents? dermerver 58 Exhibit A. .
"See 0.8, 29 11.8.C. Section 216. -

Sn. Controller's Opposition to Respondests® nunm, p- 21517,
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(1593) 20 Cal. App. 4% 1317, ﬁzemnmmcwomtouppwhewmmhmomuummmﬁmw
implement an executive action affecting state employees’ pay that is authorized by law. In this case, the Count
has roled that the provisions of the Governor’s Executive Order reducing the work hours of state employees
through s furlough, and thereby affecting their pay during the furlough weeks, is authorized by law. The
Controller therefore lacks authority to refuse to implement the Govemor's Executive Order. The Court’s
judgment in this matter therefore shall include an order directing the Controller to take all necessary and
appropriate steps to implement the provisions of the Governor's Bxecutive Order imposing furloughs on state
employees, including the reduction in such employees' pay.

Atthecloseof&ehemng. counsel forCASEmdeanmlmoﬁononmemordthumCoumuym
ruling pending appellate review, The Court denied the motion.

IIi‘lflll:’!lflIIIlllllllllfIlllll]flllll/fllI!ItllIll/l'l/IlifllillllIJ’llllllillIlllilllf/llflfl/

mlmmmuhdmmmﬂ»mmmmummmmmmmm
under the procedures set forth in Rule of Cowrt 3.1312,

Certificate.of Service by Mailing attached.
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C.C.P, See, 10132(4))

1, the undersigned deputy clerk of the Superior Court of Califomia, County of Sacramento, do declare
under penally of pegjury that I did this date place & copy of the above entitled notice in envelopes addressed 10
ench of the parties, orﬁdroomelﬂfmmdumwdbdow,m’thmﬁmmmaﬁxedthmm
deposited the same in the Unitod States Post Office at Sacramento, Califomnias,

Gerald James

Attorney ot Law

660 J Street, Suite 445
Sacramento, CA 95814

Patrick Whalen

ELLISON WILSON ADVOCACY, LLC
1725 Capitol Avenue

Sacramento, CA 95814

Brooke D. Pierman, Staff Attorney
SELU.

1808 -14" Street

Sactamento, CA 95811 '

RICHARD CHIVARO, Chief Counsel
Ronald V, Plecet,

Sr. Staff Counsel

Office of the Swte Controller

300 Capitol Mell, Ste 1850
Sxramento, CA 95814

Dated: 1/30/09
BOOK 119
PAGE -y 2008-80000126-13009
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SCHWARZENEGGER

David W, Ty

KRONICK, MOSKOVITZ, TIEDEMANN
& GIRARD

400 Capitol Mall, 7th Floor

Sacremento, CA 95814

1, Pelix DeLa Torre, Staff Attorney
SELU.

1808 -14" Street

Sacramento, CA 95811

Will M. Yamada

Department of Personnel Administration
Legal Office

1515 S Street, No. Bldg,, Ste. 400
Sacramento, CA 95811

Superior Comt of California,
County of Sacramento

By: _D.RIOS, SR,
Depaty Clerk

'SUPERIOR COURT OF CALIRORNIA,
COUNTY OF SACRAMENTO

BY:_D, RIOS, SR.,
Deputy Clerk
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RECORD OF THE DOCUMENTS FILED IN THE TRIAL COURT

1 1elect to use the following method of providing the Court of Appeal with a record of the documents filed In the trlal court
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a [ A clerk’s transcript under rule 8.122 (You must check (1) or (2) and fif out the clerk's franscript section on page 2 of this form.)
(3) ] 1 will pay the trial court clark for this transcript myseif when | recaive the clerk's estimate of the costs of this transcnpt,
1 understand that if | do not pay for this transcript, it will not be prepared and provided to the Court of Appeal.
(2) [ (am asking that the clerk's transcript be provided to me at no cost because | cannot afford to pay this cost. 1 have
attached the following document (check {a} or (b))
{a)[__] An order granting a walver of court fees and costs under rule 3.50 et seq.; or

(Y] An application for a waiver of court fees and costs under rule 3.50 et seq (Use Application for Walver of
Court Feas and Costs (form FW-001) to prepara and fils this application.)
b [Z] An appendix under rule 8,124 .

c. [ The original superior court file under rule 8.128. (NOTE: Local rules in the Court of Appeal, First, Third, Fourth, and Fifth
Appeliate Districts, permit pasties to stipulate to use the original superior court file instesd of a clerk’s transcript; you may

salact this option if your appesl is In one of these districts and all the parties have stipulated lo use the original superor court
file instead of a clark's transcript in this case. Atach a copy of this stipulation.)

d [ An agread statement under rule 8.134 (You must complate item 2b(2) below and attach to your agreed statement coples of
alj the documents that are required to be Includad in the clari's transcript. These documents are listed In rule 8.134(a).)

o.[ ] A settled statement under rule 8.137. (You must complete ifem 2b{3) befow ani attach to your proposed statement on appeal

coples of all the documents that are required fo be included in the clark's transcript. These documents are listed in rule
8.137(b)(3))

RECORD OF ORAL PROCEEDINGS IN THE TRIAL COURT
2, elect to proceed:

-

a I wWITHOUT a record of the oral proceeding in the trial court. 1 understand that without a record of the oral proceeding in the
trial court, the Court of Appeal will not be abla to consider what was sald during those procoedings In determining whether

the trial court made an arror.

b. [Z] WITH the following record of the oral proceeding in the trial court:
{1)[] A reporter's transcript under rule 8 130 (You must il out the reporter's transcript section on page 3 of this form.)
(2){] An agreed statement {Check and complete either (s} or (b) below.)

()1 | have attached an agresd statement o this notice.

{b)_] Al the parties have agraed in writing (stipulated) %o try to agree on a statement, {You must atfach a copy of
this stipulstion to this notice.) 1 understand that, within 40 deys after | file the notice of appeal, | must file
either the agreed statement or a notice Indicating the partles were unable to agres on a statemnent and a new
notice dasignating the record on appseal.

(3)[] A settled statement under rule 8,437 (You must attach the motion required under ruie 8.137(s) to this form.)
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NOTICE DESIGRATING CLERK'S TRANSCRIPT

You must complets this section If you checked item 1 a. above indicating that you slect to use a clerk's transcript as the record of the
documents filed In the trial court,

3. Required documents. The clerk will automatically include the following ltems In tha clerk’s transcript:
a. Notice of appeal
b. Notice designating record on appeal (this document)
c Judgment or order appealed from
d.  Notice of entry of judgment (f any)

6. Notice of intantion to move for new trial or motion to vacate the judgment, for judgment notwithstanding the verdict, or for
recons!daration of an appealed order (if any)

f.  Ruling on ane or more of the itams listed in &.
9. Register of actions or docket

4. Additional documents. if you want any documents from the trial court proceeding in addition to the items listed above to be
included in the clerk's transcript, you must identify those documents here.

| would fike the clerk to include in the transcript the following documents from the trial court proceeding (You must identily each
document you want included by its title and provide the date X was filed, if you know it):

[ Document Title and Description | [__Datsoifiing___]
h

] See addutional pages

§.  Exhibits to be Included in clerk’s transcript. [ would like the clerk to include in the transcript the following exhibits thet were
admitted in evidence, refused, or lodged In the triat court (for each exhibit, give the sxhibit number, such as Plaintiffs #1 or
Defendant’s A, and a brief destription of the exhibit and indicate whether or not the court admitted the exhib} info evidence):

{__ExhibitNumber ] [ Description | | Admitted (Yex/No) ]

[[3 see additional pages ; )

6. Racord of administrative proceeding to be transmitted to the reviewing court. | would like the derk to transmit ta the
reviewing court under rule 8,123 the record of the following administrative proceeding that was admitied into evidence, refused,
or lodged in the trial court (give the title and date or dates of the administrative proceeding):

I Title of Administrative Procseding | | Dats or Datos |
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NOTICE DESIGNATING REPORTER'S TRANSCRIPT

You must completa this section if you chacked ltem 2b{1) above Indicating that you elect to use a reporter's transcript as the record of
the oral proceedings In the trial court. Please remember that you must pay for the cost of preparing the reporter's transcript.

7.[Z]1 request that the reparter(s) provida my copy of the raparter's transcript In compular-readable format. (Cods Chv. Proc., § 271;
Cal. Rulss of Court, rule 8.130(0(4).)

8 Proceedings. | would like the following proceedings in the trial court to be included in the reporter’s transcript ( You must identify
each progeeding you want inciwded by ita date, the department in which il took place, & description of the proceedings—for
sxampla the examingtion of furors, motions before tral, the taking of testimany, or the giving of jury instructions—and, if you
know it, the name of the court reporter who recorded the procesdings.):

[__Date ] [Department] {FullPartial Day] | Description of Proceedings | | Reporter’s Nams |

a. 1/29/09 29 partial day,  Hrg on Pet. for Writ of Mandate K. Nowack #6987

b less than 3 hr ‘

C.

d.

e.

1

g -
h.

] Seo additional pages

Date; March 26, 2009

Patrick Whalen > ‘\/(’Q /] H}Q‘_‘

(TYPE OR PRINT NAME) (SIGNATUREGA*EUANTORAW

APP-O03 [Rev January 1, 2008) APPELLANT'S NOTICE DESIGNATING RECORD ON APPEAL Pagedof3
{Untimited Clvil Case)
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|| Sacramento, CA 95814

- ORIGINAL

BROOKS ELLISON

State Bar No. 122705

PATRICK J. WHALEN

State Bar No. 173489

THE LAW OFFICE OF BROOKS ELLISON
1725 Capitol Ave.

Telephone: (916) 448-2187
Facsimile; (916) 448-5346

E-mail: counsel @calattorneys.org
Attorneys for Plaintiff

California Attorneys, Administrative Law Judges,
And Hearing Officers in State Employment

SUPERIOR COURT OF CALIFORNIA

COUNTY OF SACRAMENTO
CALIFORNIA ATTORNEYS, Case No. 34-2009-80000134
ADMINISTRATIVE LAW JUDGES AND
HEARING OFFICERS IN STATE
EMPLOYMENT, .
PROOF OF SERVICE
Petitioner/Plaintiff,

VS.

ARNOLD SCHWARZENEGGER as, Govemnor,|
of the State of California; DAVID GILB as
Director of the Department of Personnel
Administration; JOHN CHIANG, Controller of
the State of California; and DOES 1 through 10,

Defendants/Respondents.

T 'am a citizen of the United States and a resident of the County of Sacramento, California.
I am over the age of eighteen (18) years and not a party to the above-entitled action. My
business address is 1725 Capitol Avenue, Sacramento, CA 95814.

On March 27, 2009 I served the following documents:

CASE JA 000619
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1. Appellant’s Notice Designating Record on Appeal

I served the aforementioned document(s) by depositing the sealed envelopes with the
United States Postal Service with the postage fully prepaid. . The envelopes were addressed and

mailed as follows:

David Tyra

Koinick, Moskovitz, Tiedemann & Girard
400 Capitol Mall, 27® Floor

Sacramento, CA 95814

dma@kmtg:com

Will Yamada, Deputy Counsel

Chief Counsel

Department of Personnel Administration
1515 S Street, North Building, Suite 400
Sacramento, CA 95811-7246
willyamada@dpa.ca.gov

Rick Chivaro, General Counsel
State Controller

300 Capitol Mall, Suite 350
Sacramento, CA 95814
rchivaro@sco.ca.gov

Gerald James

600 J Street, Ste. 445
Sacramento, CA 95814

giames @blanningandbaker.com

Brooke Pierman

1808 14" Street

Sacramento, CA 95811
1T )

. Ideclare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct and that this Declaration was executed on March 27, 2009,

Attorney for Respondent Schwarzenegger
and Department of Personnel Administration

Attorney for Respondent Department of
Personnel Administration

Attomney for Respondent State Controller

Attorney for Petitioner California Association
of Professional Scientists & Professional
Engineers in State Government

Attorney for Petitioner Service Employees
International Union, Local 1000

o ook

JoBeck

-2
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KRoMICK,
MOosKkovITZ,
TIBDEMANN &
GIRARD
ATTORRISAT Law

DAVID W. TYRA, State Bar No. 116218
KRISTIANNE T. SEARGEANT, State Bar No. 245439
MEREDITH H. PACKER, State Bar No, 253701
KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD
A Law Corporation '

400 Capitol Mall, 27th Floor

Sacramento, California 95814

Telephone:  (916) 3214500

Facsimile:  (916) 3214555

E-mail: dtyra@kmtg.com

K. WILLIAM CURTIS

Chief Counsel, State Bar No. 095753

WARREN C. STRACENER

Deputy Chief Counsel, State Bar No. 127921

LINDA A. MAYHEW

Assistant Chief Counsel, State Bar No. 155049
WILL M. YAMADA

Labor Relations Counsel, State Bar No. 226669 :
DEPARTMENT OF PERSONNEL ADMINISTRATION
1515 S Street, North Building, Suite 400
Sacramento, CA. 95811-7258

Telephone: - (916) 324-0512

Facsimile:  (916) 323-4723

E-mail: WillYamada@dpa.ca.gov

Attomeys for Defendants/Respondents

ARNOLD SCHWARZENEGGER, as Governor of the o el
State of California, and DAVID GILB, as Director of the "

Department of Personnel Administration :

SUPERIOR COURT OF CALIFORNIA

COUNTY OF SACRAMENTO
CALIFORNIA ATTORNEYS, Third District Court of Appeal
ADMINISTRATIVE LAW JUDGES AND | Case No.: C061009
HEARING OFFICERS IN STATE mi
EMPLOYMENT, ‘ Case No. 34-200§-80000134-CU-WM-GDS
Petitioners/Plaintiffs, Assigned For All Purposes To
The Honorable Patrick Marlette
V.
ARNOLD SCHWARZENEGGER as NOTICE OF ELECTION TO PROCEED

Governor of the State of California; DAVID | WITH APPENDIX ON APPEAL
GILB as Director of the Department of
Personnel Administration; JOHN CHIANG, | (California Rule of Court 8.124)
Controller of the State of California; and '
DOES 1 through 10, inclusive,

Respondents/Defendants,

DOCS 012888 1 12050 002 . -1-

NOTICE OF ELECTION TO PROCEED WITH APPENDIX ON APPEAL

CASE JA 000621




1 NOTICE IS HEREBY GIVEN that Respondents, Arnold Schwarzenegger, as
2 | Governor of the State of California and David Gilb, as Director of the Department of Personnel
3 || Administration elect to proceed under the provisions of California Rules of Court,
4 | Rule 8.124(a)(1), 'providing for submission of a joint appendix or individual appendices in lieu of
5 | aclerk’s transcript. |
6 | Dated: March27,2009 KRONICK, MOSKOVITZ, TIEDEMANN &
GIRARD
7 A Law Corporation
8 .
9 By: W %‘ﬁ.,\,
David W. Tyra
10 Meredith H. Packer- :
Attorneys for Defendants/Respondents
11 ARNOLD SCHWARZENEGGER, as
Governor of the State of California; and
12 DAVID GILB, as Director of the
3 Department of Personnel Administration
1
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
KRONICK, DOCS 912888 { 12080 002 -2
MOBKOVITZ,
""Ef&t’;" & NOTICE OF ELECTION TO PROCEED WITH APPENDIX ON APPEAL
ATTORMEYS AT LAW ’
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1 PROOF OF SERVICE
2 1, Cindy Harrell, declare:
3 I am a citizen of the United States and employed in Sacramento County,
4 | California. Iam over the age of eighteen years and not a party to the within-entitled action. My
5 | business address is 400 Capitol Mall, 27th Floor, Sacramento, California 95814, On March 27,
6 | 2009, I served a copy of the within document(s):
7 . NOTICE OF ELECTION TO PROCEED WITH APPENDIX ON
g APPEAL.
9 D by transmitting via facsimile the document(s) listed above to the fax number(s) set
~—— . forth below on this date before 5:00 p.m.
10 D by placing the document(s) listed above in a sealed ' envelope and
11 affixing a pre-paid air bill, and causing the envelope to be delivered to a
agent for delivery.
12 .
D by causing personal delivery by Messenger of the document(s) listed above to the
13 person(s) at the address(es) set forth below.
14 D by placing the document(s) listed above in a sealed envelope with postage thereon
15 fully prepaid, the United Stetes mail at Sacramento, California addressed as set
forth below.
16
E' by transmitting via e-mail or electronic transmission the document(s) listed above
17 to the person(s) at the e-mail address(es) set forth below.
18 Attorneys for Petitioners/Plaintiffs =~ Attorney for Respondent/Defendant
19 California Attorneys, : State Controller Jobn Chiang
Administrative Law Judges and Richard J. Chivaro, Esq.
20 Hearing Officers in State Ronald V. Placet, Esq.
Employment Shawn D, Silva, Esq,
21 Brooks Ellison, Esq. Ana Maria Garza, Esq.
Patrick J. Whalen, Esq. OFFICE OF THE STATE
22 THE LAW OFFICE OF BROOKS CONTROLLER -
23 ELLISON 300 Capitol Mall, Suite 1850
1725 Capitol Avenue Sacramento, CA 95814
2% Sacramento, CA 95811 Fax: (916) 322-1220
Fax: (916)448-5346 Email: rchivaro@sco.ca.gov
25 Email: pat.whalen@sbcglobal.net
26
27 '
28
KRoN(cx, DOCS 912838 112080 002 -1-
MosKovITZ,
TrEpERARY & PROOF OF SERVICE
ATTORIN VAT Law -
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COUNTY OF SACRAMENTO
CALIFORNIA ATTORNEYS, )} No.: 34-2009-80000134-CU-WM-GDS
ADMINISTRATIVE LAW JUDGES AND ,
HEARING OFFICERS IN STATE Assigned for All Purposes to the
EMPLOYMENT, Honorable Patrick Marlette
Petitioner/Plaintiff, RESPONDENT/DEFENDANT

ROBIN B. JOHANSEN, state BarNo 79084 :
REMCHO, JOHANSEN & PURCELL, 1p FILED/=NDGRSED
201 Dolores Avenue —

San Leandro, CA 94577
Phone: (510) 346-6200 APR -1 2009
Fax: (510) 346-6201
Email: rjohansen@p.com

- ————— - -

By: K Sol ¥
Attoneys for Respondent/Defendant Deputy Clesk
State Controller John Chiang

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

- e T — s s e . - W, bR A m A

JOHN CHIANG’S NOTICE OF APPEAL;
NOTICE OF ELECTION TO PROCEED
BY WAY OF APPENDIX IN LIEU OF
CLERK’S TRANSCRIPT; NOTICE OF
DESIGNATION OF REPORTER’S

VS.

ARNOLD SCHWARZENEGGER, as Governor of
the State of California; DAVID GILB as Director

—. mam e .

of the Department of Personnel Administration; TRANSCRIPT
JOHN CHIANG, Controller of the State of
California; and DOES 1 through 10, inclusive, NO FILING FEE PURSUANT TO

GOYERNMENT CODE SECTION 6103
Respondents/Defendants.

I e el g

" —

RESPONDENT/DEFENDANT JOHN CHIANG’S NOTICE OF APPEAL;
NOTICE OF ELECTION TO PROCEED BY WAY OF APPENDIX IN LIEU OF
CLERK'S TRANSCRIPT; NOTICE OF DESIGNATION OF REPORTER’S TRANSCRIPT

————— o —
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