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3439.04(a)(1).)  The intent of the transferee is irrelevant.  However, a transferee who receives the 
property both in good faith and for a reasonably equivalent value has an affirmative defense. (See Civ. 
Code, § 3439.08(a); CACI No. 4207, Affirmative Defense—Good Faith.) 
 
If the case concerns an fraudulently incurred obligation, users may wish to insert a brief description of the 
obligation in this instruction, e.g., “a lien on the property.” 
 
Courts have held that there is a right to a jury trial whenever the remedy sought is monetary relief, 
including even the return of a “determinate sum of money.” (Wisden v. Superior Court (2004) 124 
Cal.App.4th 750, 757 [21 Cal.Rptr.3d 523], internal citation omitted.) If the only remedy sought is the 
return of a particular nonmonetary asset, the action is an equitable action. However, even where if a 
specific nonmonetary asset is involved, a conspiracy claim or an action against any party other than the 
transferee who possesses the asset (e.g., “the person for whose benefit the transfer was made” (Civ. Code, 
§ 3439.08(b)(1)(A)) necessarily would seek monetary relief and give rise to a right to a jury trial. 
 
Note that there may be a split of authority regarding the appropriate standard of proof of fraudulent 
intent. The Sixth District Court of Appeal has stated: “Actual intent to defraud must be shown by clear 
and convincing evidence. (Hansford v. Lassar (1975) 53 Cal.App.3d 364, 377 [125 Cal.Rptr. 804].)” 
(Reddy v. Gonzalez (1992) 8 Cal.App.4th 118, 123 [10 Cal.Rptr.2d 58].) Note that the case relied on by 
the Hansford court (Aggregates Assoc., Inc. v. Packwood (1962) 58 Cal.2d 580 [25 Cal.Rptr. 545, 375 
P.2d 425]) was disapproved by the Supreme Court in Liodas v. Sahadi (1977) 19 Cal.3d 278, 291–292 
[137 Cal.Rptr. 635, 562 P.2d 316]. The Fourth District Court of Appeal, Division Two, disagreed with 
Reddy: “In determining whether transfers occurred with fraudulent intent, we apply the preponderance of 
the evidence test, even though we recognize that some courts believe that the test requires clear and 
convincing evidence.” (Gagan v. Gouyd (1999) 73 Cal.App.4th 835, 839 [86 Cal.Rptr.2d 733], internal 
citations omitted, disapproved on other grounds in Mejia v. Reed (2003) 31 Cal.4th 657, 669, fn. 2 [3 
Cal.Rptr.3d 390, 74 P.3d 166].) 
 

Sources and Authority 
 
• Uniform Fraudulent TransferVoidable Transactions Act. Civil Code section 3439.04 et seq. 
 
• “Claim” Defined for UFTAUVTA. Civil Code section 3439.01(b). 
 
• Creditor Remedies Under UFTAUVTA. Civil Code section 3439.07. 
  
• “The UFTA permits defrauded creditors to reach property in the hands of a transferee.” (Mejia, supra, 

31 Cal.4th at p.  663.) 
 
• “A fraudulent conveyance under the UFTA involves ‘a transfer by the debtor of property to a third 

person undertaken with the intent to prevent a creditor from reaching that interest to satisfy its 
claim.’” (Filip v. Bucurenciu (2005) 129 Cal.App.4th 825, 829 [28 Cal.Rptr.3d 884].) 

 
• “Under the UFTA, ‘a transfer of assets made by a debtor is fraudulent as to a creditor, whether the 

creditor's claim arose before or after the transfer, if the debtor made the transfer (1) with an actual 
intent to hinder, delay or defraud any creditor, or (2) without receiving reasonably equivalent value in 
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return, and either (a) was engaged in or about to engage in a business or transaction for which the 
debtor's assets were unreasonably small, or (b) intended to, or reasonably believed, or reasonably 
should have believed, that he or she would incur debts beyond his or her ability to pay as they became 
due.’ ” (Hasso v. Hapke (2014) 227 Cal.App.4th 107, 121−122 [173 Cal.Rptr.3d 356], internal 
citations omitted.) 

 
• “[A] conveyance will not be considered fraudulent if the debtor merely transfers property which is 

otherwise exempt from liability for debts. That is, because the theory of the law is that it is fraudulent 
for a judgment debtor to divest himself of assets against which the creditor could execute, if execution 
by the creditor would be barred while the property is in the possession of the debtor, then the debtor’s 
conveyance of that exempt property to a third person is not fraudulent.” (Yaesu Electronics Corp. v. 
Tamura (1994) 28 Cal.App.4th 8, 13 [33 Cal.Rptr.2d 283].) 

 
• “A transfer is not voidable against a person ‘who took in good faith and for a reasonably equivalent 

value or against any subsequent transferee.’ ” (Filip, supra, 129 Cal.App.4th at p. 830, internal 
citations omitted.) 

 
• “ ‘[T]he UFTA is not the exclusive remedy by which fraudulent conveyances and transfers may be 

attacked’; they ‘may also be attacked by, as it were, a common law action.’ ” (Wisden, supra, 124 
Cal.App.4th  at p. 758, internal citation omitted.) 

 
• “[E]ven if the Legislature intended that all fraudulent conveyance claims be brought under the UFTA, 

the Legislature could not thereby dispense with a right to jury trial that existed at common law when 
the California Constitution was adopted.” (Wisden, supra, 124 Cal.App.4th at p. 758, internal citation 
omitted.) 

 
• “Whether a conveyance was made with fraudulent intent is a question of fact, and proof often consists 

of inferences from the circumstances surrounding the transfer.” (Filip, supra, 129 Cal.App.4th at p. 
834, internal citations omitted.) 

 
• “In order to constitute intent to defraud, it is not necessary that the transferor act maliciously with the 

desire of causing harm to one or more creditors.” (Economy Refining & Service Co. v. Royal Nat’l 
Bank (1971) 20 Cal.App.3d 434, 441 [97 Cal.Rptr. 706].) 

 
• “There is no minimum number of factors that must be present before the scales tip in favor of finding 

of actual intent to defraud. This list of factors is meant to provide guidance to the trial court, not 
compel a finding one way or the other.” (Filip, supra, 129 Cal.App.4th at p. 834.) 

 
• “A well-established principle of the law of fraudulent transfers is, ‘A transfer in fraud of creditors 

may be attacked only by one who is injured thereby. Mere intent to delay or defraud is not sufficient; 
injury to the creditor must be shown affirmatively. In other words, prejudice to the plaintiff is 
essential. It cannot be said that a creditor has been injured unless the transfer puts beyond [her] reach 
property [she] otherwise would be able to subject to the payment of [her] debt.’ ” (Mehrtash v. 
Mehrtash (2001) 93 Cal.App.4th 75, 80 [112 Cal.Rptr.2d 802], internal citations omitted.) 
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• “[G]ranting [plaintiff judgment creditor] an additional judgment against [defendant judgment debtor] 
under the UFTA for … ‘the amount transferred here to avoid paying part of his underlying judgment, 
would in effect allow [him] to recover more than the underlying judgment, which the [UFTA] does 
not allow.’ (Italics added.) We thus conclude that because [plaintiff] obtained a judgment in the prior 
action for the damages [defendant] caused him, the principle against double recovery for the same 
harm bars him from obtaining a second judgment against her under the UFTA for a portion of those 
same damages.” (Renda v. Nevarez (2014) 223 Cal.App.4th 1231, 1238 [167 Cal.Rptr.3d 874], 
original italics.) 

 
Secondary Sources 
 
8 Witkin, California Procedure (5th ed. 2008) Enforcement of Judgments, § 495 et seq. 
 
Ahart, California Practice Guide: Enforcing Judgments & Debts, Ch. 4-C, Prejudgment Collection—
Prelawsuit Considerations, ¶ 3:320 et seq. (The Rutter Group) 
 
23 California Forms of Pleading and Practice, Ch. 270, Fraudulent Conveyances, § 270.40 (Matthew 
Bender) 
 
1 Goldsmith et al., Matthew Bender Practice Guide: California Debt Collection and Enforcement of 
Judgments, Ch. 4, Fraudulent Transfers, 4.05 
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4201.  Factors to Consider in Determining Actual Intent to Hinder, Delay, or Defraud 
(Civ. Code, § 3439.04(b)) 

 
 
In determining whether [name of debtor] intended to hinder, delay, or defraud any creditors by 
[transferring property/incurring an obligation] to [name of defendant], you may consider, among 
other factors, the following: 

 
[(a) Whether the [transfer/obligation] was to [a/an] [insert relevant description of insider, e.g., 

“relative,” “business partner,” etc.];] 
 
[(b) Whether [name of debtor] retained possession or control of the property after it was 

transferred;] 
 
[(c) Whether the [transfer/obligation] was disclosed or concealed;] 
 
[(d) Whether before the [transfer was made/obligation was incurred] [name of debtor] had been 

sued or threatened with suit;] 
 
[(e) Whether the transfer was of substantially all of [name of debtor]’s assets;] 
 
[(f) Whether [name of debtor] fled;] 
 
[(g) Whether [name of debtor] removed or concealed assets;] 
 
[(h) Whether the value received by [name of debtor] was not reasonably equivalent to the value 

of the [asset transferred/amount of the obligation incurred];] 
 
[(i) Whether [name of debtor] was insolvent or became insolvent shortly after the [transfer was 

made/obligation was incurred];] 
 
[(j) Whether the transfer occurred shortly before or shortly after a substantial debt was 

incurred;]  
 
[(k) Whether [name of debtor] transferred the essential assets of the business to a lienholder who 

transferred the assets to an insider of [name of defendant];] [and] 
 
[(l) [insert other appropriate factor].] 

 
Evidence of one or more factors does not automatically require a finding that [name of defendant] 
acted with the intent to hinder, delay, or defraud creditors. The presence of one or more of these 
factors is evidence that may suggest the intent to delay, hinder, or defraud. 

 
 
New June 2006; Revised June 2016 
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Directions for Use 
 
Some or all of the stated factors may not be necessary in every case. Other factors may be added as 
appropriate depending on the facts of the case. 
 

Sources and Authority 
 
• Determination of Actual Intent. Civil Code section 3439.04(b). 
 
• “Over the years, courts have considered a number of factors, the ‘badges of fraud’ described in a 

Legislative Committee comment to section 3439.04, in determining actual intent. Effective January 1, 
2005, those factors are now codified as section 3439.04, subdivision (b) and include considerations 
such as whether the transfer was made to an insider, whether the transferee retained possession or 
control after the property was transferred, whether the transfer was disclosed, whether the debtor had 
been sued or threatened with suit before the transfer was made, whether the value received by the 
debtor was reasonably equivalent to the value of the transferred asset, and similar concerns. 
According to section 3439.04, subdivision (c), this amendment ‘does not constitute a change in, but is 
declaratory of, existing law.’ ” (Filip v. Bucurenciu (2005) 129 Cal.App.4th 825, 834 [28 Cal.Rptr.3d 
884], internal citations omitted.) 

 
• “[The factors in Civil Code section 3439.04(b)] do not create a mathematical formula to establish 

actual intent. There is no minimum number of factors that must be present before the scales tip in 
favor of finding of actual intent to defraud. This list of factors is meant to provide guidance to the trial 
court, not compel a finding one way or the other.” (Filip, supra, 129 Cal.App.4th at p. 834.) 

 
• “Even the existence of several ‘badges of fraud’ may be insufficient to raise a triable issue of material 

fact.” (Annod Corp. v. Hamilton & Samuels (2002) 100 Cal.App.4th 1286, 1299 [123 Cal.Rptr.2d 
924], internal citation omitted.) 

 
• “Whether a conveyance was made with fraudulent intent is a question of fact, and proof often consists 

of inferences from the circumstances surrounding the transfer.” (Filip, supra, 129 Cal.App.4th at p. 
834, internal citation omitted.) 

 
Secondary Sources 
 
9 California Forms of Pleading and Practice, Ch. 94, Bankruptcy, § 94.55[4][b] (Matthew Bender) 
 
23 California Forms of Pleading and Practice, Ch. 270, Fraudulent Conveyances, § 270.40 (Matthew 
Bender) 
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4202.  Constructive Fraudulent Transfer—No Reasonably Equivalent Value Received─Essential 
Factual Elements (Civ. Code, § 3439.04(a)(2)) 

 
 
[Name of plaintiff] claims [he/she/it] was harmed because [name of debtor] [transferred 
property/incurred an obligation] to [name of defendant] and, as a result, was unable to pay [name of 
plaintiff] money that was owed. [This is called “constructive fraud.”] To establish this claim against 
[name of defendant], [name of plaintiff] must prove all of the following: 
 

1.  That [name of plaintiff] has a right to payment from [name of debtor] for [insert amount of 
claim]; 

 
2.  That [name of debtor] [transferred property/incurred an obligation] to [name of defendant]; 
 
3.  That [name of debtor] did not receive a reasonably equivalent value in exchange for the 

[transfer/obligation];  
 
4.  [That [name of debtor] was in business or about to start a business or enter a transaction 

when [his/her/its] remaining assets were unreasonably small for the business or 
transaction;] [or] 

 
[That [name of debtor] intended to incur debts beyond [his/her/its] ability to pay as they 
became due;] [or] 
 
[That [name of debtor] believed or reasonably should have believed that [he/she/it] would 
incur debts beyond [his/her/its] ability to pay as they became due;] 

 
5.  That [name of plaintiff] was harmed; and 
 
6.  That [name of debtor]’s conduct was a substantial factor in causing [name of plaintiff]’s harm. 
 

If you decide that [name of plaintiff] has proved all of the above, [he/she/it] does not have to prove 
that [name of debtor] intended to defraud any creditors. 
 
[It does not matter whether [name of plaintiff]’s right to payment arose before or after [name of 
debtor] [transferred property/incurred an obligation].] 

 
 
New June 2006; Revised June 2016 
 

Directions for Use 
 
Under the Uniform Voidable Transactions Act (formerly the Uniform Fraudulent Transfer Act), a transfer 
made or obligation incurred by a debtor is voidable as to a creditor, whether the creditor’s claim arose 
before or after the transfer was made or the obligation was incurred, if the debtor made the transfer or 
incurred the obligation without receiving a reasonably equivalent value in exchange for the transfer or 
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obligation, and the debtor either: (1) was engaged or was about to engage in a business or a transaction 
for which the remaining assets of the debtor were unreasonably small in relation to the business or 
transaction; or (2) intended to incur, or believed or reasonably should have believed that the debtor  
would incur, debts beyond the debtor’s  ability to pay as they became due. (Civ. Code, § 3439.04(a)(2).) 
 
This instruction assumes the defendant is a transferee of the original debtor. Read the bracketed second 
sentence in cases in whichif the plaintiff is asserting causes of actionclaims for both actual and 
constructive fraud. Read the last bracketed sentence in cases whereif the plaintiff’s alleged claim arose 
after the defendant’s property was transferred or the obligation was incurred. 
 
Courts have held that there is a right to a jury trial whenever the remedy sought is monetary relief, 
including even the return of a “determinate sum of money.” (Wisden v. Superior Court (2004) 124 
Cal.App.4th 750, 757 [21 Cal.Rptr.3d 523], internal citation omitted.) If the only remedy sought is the 
return of a particular nonmonetary asset, the action is an equitable action. However, even where if a 
specific nonmonetary asset is involved, a conspiracy claim or an action against any party other than the 
transferee who possesses the asset (e.g., “the person for whose benefit the transfer was made” (Civ. Code, 
§ 3439.08(b)(1)(A)) necessarily would seek monetary relief and give rise to a right to a jury trial. 
 

Sources and Authority 
 
• When Transfer Is FraudulentTransfer Without Reasonably Equivalent Value in Exchange. Civil Code 

section 3439.04(a)(2). 
 
• When Value Is Given. Civil Code section 3439.03. 
 
• “There are two forms of constructive fraud under the UFTA. Civil Code section 3439.04 … provides 

that a transfer is fraudulent if the debtor did not receive reasonably equivalent consideration and 
either ‘(1) Was engaged or about to engage in a business or a transaction for which the remaining 
assets of the debtor were unreasonably small in relation to the business or transaction; or (2) Intended 
to incur, or believed or reasonably should have believed that he or she would incur, debts beyond his 
or her ability to pay as they became due.’ Civil Code section 3439.05 provides that a transfer is 
fraudulent as to an existing creditor if the debtor does not receive reasonably equivalent value and 
‘was insolvent at that time or ... became insolvent as a result of the transfer ... .’ ” (Mejia v. Reed 
(2003) 31 Cal.4th 657, 669–670 [3 Cal.Rptr.3d 390, 74 P.3d 166].) 

 
• “A well-established principle of the law of fraudulent transfers is, ‘A transfer in fraud of creditors 

may be attacked only by one who is injured thereby. Mere intent to delay or defraud is not sufficient; 
injury to the creditor must be shown affirmatively. In other words, prejudice to the plaintiff is 
essential. It cannot be said that a creditor has been injured unless the transfer puts beyond [her] reach 
property [she] otherwise would be able to subject to the payment of [her] debt.’ ” (Mehrtash v. 
Mehrtash (2001) 93 Cal.App.4th 75, 80 [112 Cal.Rptr.2d 802], internal citations omitted.) 

 
Secondary Sources 
 
17 California Forms of Pleading and Practice, Ch. 215, Duress, Menace, Fraud, Undue Influence, and 
Mistake, §§ 215.70[5], 215.111[2][c] (Matthew Bender) 
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23 California Forms of Pleading and Practice, Ch. 270, Fraudulent Conveyances, §§ 270.42, 270.193, 
270.194 (Matthew Bender) 
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4203.  Constructive Fraudulent Transfer─ (Insolvency)—Essential Factual Elements (Civ. Code, § 
3439.05) 

 
 
[Name of plaintiff] claims [he/she/it] was harmed because [name of debtor] [transferred 
property/incurred an obligation] to [name of defendant] and was unable to pay [name of plaintiff] 
money that was owed. [This is called “constructive fraud.”] To establish this claim against [name of 
defendant], [name of plaintiff] must prove all of the following: 
 

1.  That [name of plaintiff] has a right to payment from [name of debtor] for [insert amount of 
claim]; 

 
2.  That [name of debtor] [transferred property/incurred an obligation] to [name of defendant]; 
 
3.  That [name of debtor] did not receive a reasonably equivalent value in exchange for the 

[transfer/obligation]; 
 
4.  That [name of plaintiff]’s right to payment from [name of debtor] arose before [name of debtor] 

[transferred property/incurred an obligation]; 
 
5.  That [name of debtor] was insolvent at that time or became insolvent as a result of the 

transfer or obligation; 
 

6.  That [name of plaintiff] was harmed; and 
 
7.  That [name of debtor]’s conduct was a substantial factor in causing [name of plaintiff]’s harm. 

 
If you decide that [name of plaintiff] has proved all of the above, [he/she/it] does not have to prove 
that [name of debtor] intended to defraud creditors. 

 
 
New June 2006; Revised June 2016 
 

Directions for Use 
 
Under the Uniform Voidable Transactions Act (formerly the Uniform Fraudulent Transfer Act), a transfer 
made or obligation incurred by a debtor is voidable as to a creditor whose claim arose before the transfer 
was made or the obligation was incurred if the debtor made the transfer or incurred the obligation without 
receiving a reasonably equivalent value in exchange for the transfer or obligation and the debtor was 
insolvent at that time or the debtor became insolvent as a result of the transfer or obligation. (Civ. Code, § 
3439.05.) 
 
This instruction assumes the defendant is a transferee of the debtor. This instruction may be used along 
with CACI No. 4202, Constructive Fraudulent Transfer—Essential Factual Elements, in cases whereif it 
is alleged that the plaintiff became a creditor before the transfer was made or the obligation was incurred. 
Read the bracketed second sentence in cases in which the plaintiff is asserting causes of action for both 
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actual and constructive fraud.  Also give CACI Nos. 4205, “Insolvency” Explained, and 4206, 
Presumption of Insolvency. 
 
Courts have held that there is a right to a jury trial whenever the remedy sought is monetary relief, 
including even the return of a “determinate sum of money.” (Wisden v. Superior Court (2004) 124 
Cal.App.4th 750, 757 [21 Cal.Rptr.3d 523], internal citation omitted.) If the only remedy sought is the 
return of a particular nonmonetary asset, the action is an equitable action. However, even where if a 
specific nonmonetary asset is involved, a conspiracy claim or an action against any party other than the 
transferee who possesses the asset (e.g., “the person for whose benefit the transfer was made” (Civ. Code, 
§ 3439.08(b)(1)(A)) necessarily would seek monetary relief and give rise to a right to a jury trial. 

 
Sources and Authority 

 
• When Transfer Is FraudulentVoidable Transaction Involving Insolvency. Civil Code section 3439.05. 
 
• When Value Is Given. Civil Code section 3439.03. 
 
• “There are two forms of constructive fraud under the UFTA. Civil Code section 3439.04 … provides 

that a transfer is fraudulent if the debtor did not receive reasonably equivalent consideration and 
either ‘(1) Was engaged or about to engage in a business or a transaction for which the remaining 
assets of the debtor were unreasonably small in relation to the business or transaction; or (2) Intended 
to incur, or believed or reasonably should have believed that he or she would incur, debts beyond his 
or her ability to pay as they became due.’ Civil Code section 3439.05 provides that a transfer is 
fraudulent as to an existing creditor if the debtor does not receive reasonably equivalent value and 
‘was insolvent at that time or ... became insolvent as a result of the transfer ... .’ ” (Mejia v. Reed 
(2003) 31 Cal.4th 657, 669–670 [3 Cal.Rptr.3d 390, 74 P.3d 166].) 

 
• “A well-established principle of the law of fraudulent transfers is, ‘A transfer in fraud of creditors 

may be attacked only by one who is injured thereby. Mere intent to delay or defraud is not sufficient; 
injury to the creditor must be shown affirmatively. In other words, prejudice to the plaintiff is 
essential. It cannot be said that a creditor has been injured unless the transfer puts beyond [her] reach 
property [she] otherwise would be able to subject to the payment of [her] debt.’ ” (Mehrtash v. 
Mehrtash (2001) 93 Cal.App.4th 75, 80 [112 Cal.Rptr.2d 802], internal citations omitted.) 

 
Secondary Sources 
 
17 California Forms of Pleading and Practice, Ch. 215, Duress, Menace, Fraud, Undue Influence, and 
Mistake, §§ 215.70[5], 215.111[2][c] (Matthew Bender) 
 
23 California Forms of Pleading and Practice, Ch. 270, Fraudulent Conveyances, §§ 270.42, 270.191, 
270.192 (Matthew Bender) 
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4204.  “Transfer” Explained 
 

 
“Transfer” means every method of parting with a debtor’s property or an interest in a debtor’s 
property. 
 
[Read one of the following options:] 
 
[A transfer may be direct or indirect, absolute or conditional, or voluntary or involuntary. A 
transfer includes [the payment of money/a release/a lease/a license/ [and] the creation of a lien or 
other encumbrance].] 
 
[In this case, [describe transaction] is a transfer.] 

 
 
New June 2006; Revised June 2016 
 

Directions for Use 
 

This instruction sets forth the statutory definition of a “transfer” within the Uniform Voidable 
Transactions Act (formerly the Uniform Fraudulent Transfers Act). (See Civ. Code, § 3439.01(m).) 
Include only the bracketed terms at the end of the third sentence that are at issue in the case. Read the 
second bracketed sentence option for the second sentence if the transaction has been stipulated to or 
determined as a matter of law. Otherwise, read the first bracketed option. Include only the bracketed 
terms at the end of the third sentencefirst option that are at issue in the case. 

 
Sources and Authority 

 
• “Transfer” Defined. Civil Code section 3439.01(im). 
 
• Nonvoidable Transfers. Civil Code section 3439.08(e). 
 
• “On its face, the UFTA applies to all transfers. Civil Code, section § 3439.01, subdivision (i) defines 

‘[t]ransfer’ as ‘every mode, direct or indirect, absolute or conditional, voluntary or involuntary, of 
disposing of or parting with an asset or an interest in an asset ... .’ The UFTA excepts only certain 
transfers resulting from lease terminations or lien enforcement.” (Mejia v. Reed (2003) 31 Cal.4th 
657, 664 [3 Cal.Rptr.3d 390, 74 P.3d 166], internal citations omitted.)  

 
Secondary Sources 
 
23 California Forms of Pleading and Practice, Ch. 270, Fraudulent Conveyances, §§ 270.35[1], 270.37 
(Matthew Bender) 
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4205.  “Insolvency” Explained 
 

 
[[Name of debtor] was insolvent [at the time/as a result] of the transaction if, at fair valuations, the 
total amount of [his/her/its] debts was greater than the total amount of [his/her/its] assets.] 
 
In determining [name of debtor]’s assets, do not include property that has been [transferred, 
concealed, or removed with intent to hinder, delay, or defraud creditors/ [or] transferred [specify 
grounds for voidable transfer based on constructive fraud]]. [In determining [name of debtor]’s debts, 
do not include a debt to the extent it is secured by a valid lien on [his/her/its] property that is not 
included as an asset.] 

 
 
New June 2006; Revised June 2016 
 

Directions for Use 
 
Give this instruction with CACI No. 4203, Constructive Fraudulent Transfer─Insolvency—Essential 
Factual Elements.  Give also CACI No. 4206, Presumption of Insolvency. 
 
Property that is potentially voidable under the Uniform Voidable Transactions Act (formerly the Uniform 
Fraudulent Transfer Act) is to be excluded from the computation of the debtor’s assets for purposes of 
determining insolvency. (Civ. Code, § 3439.02(c).)  In the first sentence of the second paragraph select 
the first option if there is property transferred and alleged to be voidable for actual fraud (see Civ. Code, 
§ 3439.04(a)(1).), and specify the grounds in the  second option if there is property transferred and 
alleged to be voidable for constructive fraud. (See Civ. Code, §§ 3439.04(a)(2), 3904.05.)If the debtor is 
a partnership, refer to Civil Code section 3439.02(b). If there are issues regarding specific assets, see 
Civil Code sections 3439.02(e) and 3439.01(a). 
 
Read the bracketed last sentence if appropriate to the facts. (See Civ. Code, § 3439.02(d).) 
 

Sources and Authority 
 

• When Debtor Is Insolvent. Civil Code section 3439.02. 
 

• “Asset” Defined. Civil Code section 3439.01(a). 
 
• “To determine solvency, the value of a debtor’s assets and debts are compared. By statutory 

definition, a debtor’s assets exclude property that is exempt from judgment enforcement. Retirement 
accounts are generally exempt.” (Mejia v. Reed (2003) 31 Cal.4th 657, 670 [3 Cal.Rptr.3d 390, 74 
P.3d 166], internal citations omitted.) 

 
• “We conclude … that future child support payments should not be viewed as a debt under the 

UFTA.” (Mejia, supra, 31 Cal.4th at p. 671.) 
 
Secondary Sources 
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23 California Forms of Pleading and Practice, Ch. 270, Fraudulent Conveyances, §§ 270.42[3], 270.192 
(Matthew Bender) 
 
26 California Forms of Pleading and Practice, Ch. 307, Insolvency, § 307.32 (Matthew Bender) 
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4206.  Presumption of Insolvency 
 

 
A debtor who is generally not paying [his/her/its] debts as they become due, other than because of a 
legitimate dispute, is presumed to be insolvent. 
 
In determining whether [name of debtor] was generally not paying [his/her/its] debts as they became 
due, you may consider all of the following: 
 

(a) The number of [name of debtor]’s debts; 
 

(b) The percentage of debts that were not being paid; 
 

(c) How long those debts remained unpaid; 
 

(d) Whether legitimate disputes or other special circumstances explain any failure to pay the 
debts; and 

 
(e) [Name of debtor]’s payment practices before the period of alleged nonpayment [and the 

payment practices of [name of debtor]’s [trade/industry]]. 
 
If [name of plaintiff] proves that [name of debtor] was generally not paying debts as they became due, 
then you mustshould find that [name of debtor] was insolvent unless [name of defendant] proves that 
[name of debtor] was solvent. 

 
 
New June 2006; Revised June 2016 
 

Directions for Use 
 
This instruction should be read in conjunction with CACI Nos. 4203, Constructive Fraudulent 
Transfer─Insolvency—Essential Factual Elements, and 4205, Insolvency Explained. 

 
Sources and Authority 

 
• Presumption of Insolvency. Civil Code section 3439.02(cb). 
 
• The Legislative Committee Comment to Civil Code section 3439.02 states: “Subdivision (c) [now 

subdivision (b)] establishes a rebuttable presumption of insolvency from the fact of general 
nonpayment of debts as they become due. … The presumption imposes on the party against whom the 
presumption is directed the burden of proving that the nonexistence of insolvency as defined in 
subdivision (a) is more probable than its existence.” (Legislative Committee Comment to Civil Code 
section 3439.02.) 

 
• The Legislative Committee Comment to Civil Code section 3439.02 states: “In determining whether a 

debtor is paying its debts generally as they become due, the court should look at more than the 
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amount and due dates of the indebtedness. The court should also take into account such factors as the 
number of the debtor’s debts, the proportion of those debts not being paid, the duration of the 
nonpayment, and the existence of bona fide disputes or other special circumstances alleged to 
constitute an explanation for the stoppage of payments. The court’s determination may be affected by 
a consideration of the debtor’s payment practices prior to the period of alleged nonpayment and the 
payment practices of the trade or industry in which the debtor is engaged.” (Legislative Committee 
Comment to Civil Code section 3439.02.) 

 
Secondary Sources 
 
23 California Forms of Pleading and Practice, Ch. 270, Fraudulent Conveyances, § 270.42[3][e], [4] 
(Matthew Bender) 
 
26 California Forms of Pleading and Practice, Ch. 307, Insolvency, § 307.20 (Matthew Bender) 
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4207.  Affirmative Defense—Good Faith (Civ. Code, § 3439.08(a), (f)(1)) 
 

 
[Name of defendant] claims [he/she/it] is not liable to [name of plaintiff] [on the claim for actual 
fraud] if because [name of defendant] [insert one of the following:] 
 

[took the property from [name of debtor] in good faith and for a reasonably equivalent value.] 
 
[or] 
 
[received the property from someone who had taken the property from [name of debtor] in good 
faith and for a reasonably equivalent value.] 

 
To succeed on this defense, [name of defendant] must proves both of the following: 
 
[Use one of the following two sets of elements:] 
 

[1.  That [name of defendant] took the property from [name of debtor] in good faith; and 
 
2.  That [he/she/it] took the property for a reasonably equivalent value.] 
 
[or] 
 
[1.  That [name of defendant] received the property from [name of third party], who had taken the 

property from [name of debtor] in good faith; and 
 
2.  That [name of third party] had taken the property for a reasonably equivalent value.] 

 
“Good faith” means that [name of defendant/third party] acted without actual fraudulent intent and 
that [he/she/it] did not conspire with [name of debtor] or otherwise actively participate in any 
fraudulent scheme. If you decide that [name of debtor] had fraudulent intent and that [name of 
defendant/third party] knew it, then you may consider [his/her/its] knowledge in combination with 
other facts in deciding the question of [name of defendant/third party]’s good faith. 

 
 
New June 2006; Revised June 2016 
 

Directions for Use 
This instruction is appropriatepresents a defense that is available to a good-faith transferee for value in 
cases involving allegations of actual fraud under the Uniform Fraudulent TransferVoidable Transactions 
Act (formerly the Uniform Fraudulent Transfer Act). (See Civ. Code, § 3439.08(a), (f)(1).) Include tThe 
bracketed language in the first sentence is not necessary if the plaintiff is bringing a claims for both actual 
fraud and constructive fraudonly. 

Sources and Authority 
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• Transaction Not Voidable as to Good-Faith Transferee for Reasonable Value; Remedies. Civil Code 
section 3439.08(a). 
  

• Transferee’s Burden of Proving Good Faith and Reasonable Value. Civil Code section 3439.08(f)(1). 
 
• When Value is Given. Civil Code section 3439.03. 
 
• “The Legislative Committee comment to Civil Code section 3439.08, subdivision (a), provides that 

‘good faith,’ within the meaning of the provision, ‘means that the transferee acted without actual 
fraudulent intent and that he or she did not collude with the debtor or otherwise actively participate in 
the fraudulent scheme of the debtor. The transferee’s knowledge of the transferor’s fraudulent intent 
may, in combination with other facts, be relevant on the issue of the transferee’s good faith … .’ ” 
(Annod Corp. v. Hamilton & Samuels (2002) 100 Cal.App.4th 1286, 1299 [123 Cal.Rptr.2d 924], 
internal citations omitted.) 

 
Secondary Sources 
 
23 California Forms of Pleading and Practice, Ch. 270, Fraudulent Conveyances, §§ 270.35[2], 
270.44[1], 270.47[2], [3] (Matthew Bender) 
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4208. Affirmative Defense—Statute of Limitations—Actual and Constructive Fraud 
(Civ. Code, § 3439.09) 

 
 
[Name of defendant] contends that [name of plaintiff]’s lawsuit was not filed within the time set by 
law. 
 
[[With respect to [name of plaintiff]’s claim of actual intent to hinder, delay, or defraud,] [To/to] 
succeed on this defense, [name of defendant] must prove that [name of plaintiff] did not filefiled 
[his/her/its] lawsuit within later than four years after the [transfer was made/obligation was 
incurred] [or, if later than four years, within no later than  one year after the [transfer/obligation] 
was or could reasonably have been discovered by [name of plaintiff]]. But in any event, the lawsuit 
must have been filed within seven years after the [transfer was made/the obligation was incurred].] 
 
[[With respect to [name of plaintiff]’s claim of constructive fraud,] [To/to] succeed on this defense, 
[name of defendant] must prove that [name of plaintiff] did not filefiled [his/her/its] lawsuit within 
later than four years after the [transfer was made/obligation was incurred].] 

 
 
New June 2006; Revised December 2007, June 2016 
 

Directions for Use 
 
This instruction provides an affirmative defense for failure to file within the statute of limitations. (See 
Civ. Code, § 3439.09.) Read the first bracketed paragraph regarding delayed discovery in cases involving 
actual fraudintent to hinder, delay or defraud.  See Civ. Code, § 3439.04(a)(1); CACI No. 4200.) , 
andRead the second in cases involving constructive fraud. (See Civ. Code, §§ 3439.04(a)(2), 3439.05; 
CACI Nos. 4202, 4203.) Do not rRead the first bracketed phrases in those paragraphs unless if the 
plaintiff has brought both actual and constructive fraud claims. This instruction applies only to claims 
brought under the UFTA. 

 
Sources and Authority 

 
• Statute of Limitations. Civil Code section 3439.09. 
 
• “[T]he UFTA is not the exclusive remedy by which fraudulent conveyances and transfers may be 

attacked. They may also be attacked by, as it were, a common law action. If and as such an action is 
brought, the applicable statute of limitations is section 338 (d) and, more importantly, the cause of 
action accrues not when the fraudulent transfer occurs but when the judgment against the debtor is 
secured (or maybe even later, depending upon the belated discovery issue).” (Macedo v. Bosio (2001) 
86 Cal.App.4th 1044, 1051 [104 Cal.Rptr.2d 1].) 

 
• “In the context of the scheme of law of which section 3934.09 is a part, where an alleged fraudulent 

transfer occurs while an action seeking to establish the underlying liability is pending, and where a 
judgment establishing the liability later becomes final, we construe the four-year limitation period, 
i.e., the language, ‘four years after the transfer was made or the obligation was incurred,’ ” to 
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accommodate a tolling until the underlying liability becomes fixed by a final judgment.” (Cortez v. 
Vogt (1997) 52 Cal.App.4th 917, 920 [60 Cal.Rptr.2d 841].) 

 
Secondary Sources 
 
23 California Forms of Pleading and Practice, Ch. 270, Fraudulent Conveyances, §§ 270.49, 270.50 
(Matthew Bender) 
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VF-4200.  Actual Intent to Hinder, Delay, or Defraud Creditor—Affirmative Defense—Good Faith 
 

We answer the questions submitted to us as follows: 
 

1. Did [name of plaintiff] have a right to payment from [name of debtor]? 
____  Yes   ____  No 
 
If your answer to question 1 is yes, then answer question 2. If you answered no, stop 
here, answer no further questions, and have the presiding juror sign and date this 
form. 

 
2. Did [name of debtor] [transfer property/incur an obligation] to [name of defendant]? 

____  Yes   ____  No 
 

If your answer to question 2 is yes, then answer question 3. If you answered no, stop 
here, answer no further questions, and have the presiding juror sign and date this 
form. 

 
3. Did [name of debtor] [transfer the property/incur the obligation] with the intent to 

hinder, delay, or defraud one or more of [his/her/its] creditors? 
____  Yes   ____  No 

 
If your answer to question 3 is yes, then answer question 4. If you answered no, stop 
here, answer no further questions, and have the presiding juror sign and date this 
form. 

 
4. Was [name of debtor]’s conduct a substantial factor in causing [name of plaintiff]’s 

harm? 
____  Yes   ____  No 

 
If your answer to question 4 is yes, then answer question 5. If you answered no, stop 
here, answer no further questions, and have the presiding juror sign and date this 
form. 

 
5. Did [[name of defendant]/[name of third party]] receive the property from [name of 

debtor] in good faith? 
____  Yes   ____  No 

 
If your answer to question 5 is yes, then answer question 6. If you answered no, skip 
question 6 and answer question 7. 

 
6. Did [[name of defendant]/[name of third party]] receive the property for a reasonably 

equivalent value? 
____  Yes   ____  No 

 
If your answer to question 6 is yes, stop here, answer no further questions, and have 
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the presiding juror sign and date this form.  If you answered no, then answer 
question 7. 

 
7. What are [name of plaintiff]’s damages? 
 

TOTAL $ ________ 
 
Signed:    ________________________ 
Presiding Juror 
 
Dated:  ____________ 
 
After [this verdict form has/all verdict forms have] been signed, notify the [clerk/bailiff/court 
attendant] that you are ready to present your verdict in the courtroom. 
 

 
 
New December 2011; Revised June 2016 

 
Directions for Use 

 
This verdict form is based on CACI No. 4200, Actual Intent to Hinder, Delay, or Defraud a Creditor—
Essential Factual Elements, and CACI No. 4207, Affirmative Defense—Good Faith.  The defendant is the 
transferee of the property.  The transferee may have received the property in good faith even though the 
debtor had a fraudulent intent. (See Annod Corp. v. Hamilton & Samuels (2002) 100 Cal.App.4th 1286, 
1299 [123 Cal.Rptr.2d 924].) 
 
The special verdict forms in this section are intended only as models. They may need to be modified 
depending on the facts of the case. 
 
This verdict form is based on CACI No. 4200, Actual Intent to Defraud a Creditor—Essential Factual 
Elements, and CACI No. 4207, Affirmative Defense—Good Faith.  The defendant is the transferee of the 
property.  The transferee may have received the property in good faith even though the debtor had a 
fraudulent intent. (See Annod Corp. v. Hamilton & Samuels (2002) 100 Cal.App.4th 1286, 1299 [123 
Cal.Rptr.2d 924].) 
 
If there are multiple causes of action, users may wish to combine the individual forms into one form. If 
different damages are recoverable on different causes of action, replace the damages tables in all of the 
verdict forms with CACI No. VF-3920, Damages on Multiple Legal Theories. 
 
This form may be modified if the jury is being given the discretion under Civil Code section 3288 to 
award prejudgment interest on specific losses that occurred prior to judgment. 

121

121



Draft—Not Approved by Judicial Council 

VF-4201.  Constructive Fraudulent Transfer─ No Reasonably Equivalent Value Received 
 

We answer the questions submitted to us as follows:  
 

1. Did [name of plaintiff] have a right to payment from [name of debtor]? 
____  Yes   ____  No 
 
If your answer to question 1 is yes, then answer question 2. If you answered no, stop 
here, answer no further questions, and have the presiding juror sign and date this 
form. 

 
2. Did [name of debtor] [transfer property/incur an obligation] to [name of defendant]? 

____  Yes   ____  No 
 

If your answer to question 2 is yes, then answer question 3. If you answered no, stop 
here, answer no further questions, and have the presiding juror sign and date this 
form. 

 
3. Did [name of debtor] fail to receive a reasonably equivalent value in exchange for the 

[transfer/obligation]? 
____  Yes   ____  No 

 
If your answer to question 3 is yes, then answer question 4. If you answered no, stop 
here, answer no further questions, and have the presiding juror sign and date this 
form. 

 
4. [[Was [name of debtor] [in business/about to start a business]/Did [name of debtor] 

enter into a transaction] when [his/her/its] remaining assets were unreasonably small 
for the [business/transaction]?] 

 
 [or] 
 
 [Did [name of debtor] intend to incur debts beyond [his/her/its] ability to pay as they 

became due?] 
 
 [or] 
 
 [Did [name of debtor] believe or should [he/she/it] reasonably have believed that 

[he/she/it] would incur debts beyond [his/her/its] ability to pay as they became due?] 
____  Yes   ____  No 

If your answer to question 4 is yes, then answer question 5. If you answered no, stop 
here, answer no further questions, and have the presiding juror sign and date this 
form. 

 
5. Was [name of debtor]’s conduct a substantial factor in causing [name of plaintiff]’s 

harm? 
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____  Yes   ____  No 
 

If your answer to question 5 is yes, then answer question 6. If you answered no, stop 
here, answer no further questions, and have the presiding juror sign and date this 
form. 

 
6. What are [name of plaintiff]’s damages? 
 

TOTAL $ ________ 
 

Signed:    ________________________ 
   Presiding Juror 
 
Dated:  ____________ 
 
After [this verdict form has/all verdict forms have] been signed, notify the [clerk/bailiff/court 
attendant] that you are ready to present your verdict in the courtroom. 
 

 
 
New December 2011; Revised June 2016 

 
Directions for Use 

 
This verdict form is based on CACI No. 4202, Constructive Fraudulent Transfer— No Reasonably 
Equivalent Value Received─Essential Factual Elements. 
 
The special verdict forms in this section are intended only as models. They may need to be modified 
depending on the facts of the case. 
 
This verdict form is based on CACI No. 4202, Constructive Fraudulent Transfer—Essential Factual 
Elements. 
 
If there are multiple causes of action, users may wish to combine the individual forms into one form. If 
different damages are recoverable on different causes of action, replace the damages tables in all of the 
verdict forms with CACI No. VF-3920, Damages on Multiple Legal Theories. 
 
This form may be modified if the jury is being given the discretion under Civil Code section 3288 to 
award prejudgment interest on specific losses that occurred prior to judgment. 

123

123



Draft—Not Approved by Judicial Council 

VF-4202.  Constructive Fraudulent Transfer—Insolvency 
 

We answer the questions submitted to us as follows:  
 

1. Did [name of plaintiff] have a right to payment from [name of debtor]? 
____  Yes   ____  No 
 
If your answer to question 1 is yes, then answer question 2. If you answered no, stop 
here, answer no further questions, and have the presiding juror sign and date this 
form. 

 
2. Did [name of debtor] [transfer property/incur an obligation] to [name of defendant]? 

____  Yes   ____  No 
 

If your answer to question 2 is yes, then answer question 3. If you answered no, stop 
here, answer no further questions, and have the presiding juror sign and date this 
form. 

 
3. Did [name of debtor] fail to receive a reasonably equivalent value in exchange for the 

[transfer/obligation]? 
____  Yes   ____  No 

 
If your answer to question 3 is yes, then answer question 4. If you answered no, stop 
here, answer no further questions, and have the presiding juror sign and date this 
form. 

 
4. Did [name of plaintiff]’s right to payment from [name of debtor] arise before [name of 

debtor] [transferred property/incurred an obligation]? 
____  Yes   ____  No 

 
If your answer to question 4 is yes, then answer question 5. If you answered no, stop 
here, answer no further questions, and have the presiding juror sign and date this 
form. 

 
5. Was [name of debtor] insolvent at that time or did [name of debtor] become insolvent 

as a result of the [transfer/ obligation]? 
____  Yes   ____  No 

 
If your answer to question 5 is yes, then answer question 6. If you answered no, stop 
here, answer no further questions, and have the presiding juror sign and date this 
form. 

 
6. Was [name of debtor]’s conduct a substantial factor in causing [name of plaintiff]’s 

harm? 
____  Yes   ____  No 
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If your answer to question 6 is yes, then answer question 7. If you answered no, stop 
here, answer no further questions, and have the presiding juror sign and date this 
form. 

 
7. What are [name of plaintiff]’s damages? 
 

TOTAL $ ________ 
 
Signed:    ________________________ 
   Presiding Juror 
 
Dated:  ____________ 
 
After [this verdict form has/all verdict forms have] been signed, notify the [clerk/bailiff/court 
attendant] that you are ready to present your verdict in the courtroom. 
 

 
 
New December 2011 

 
Directions for Use 

 
This verdict form is based on CACI No. 4203, Constructive Fraudulent Transfer─ (Insolvency)—
Essential Factual Elements. 
 
The special verdict forms in this section are intended only as models. They may need to be modified 
depending on the facts of the case. 
 
This verdict form is based on CACI No. 4203, Constructive Fraudulent Transfer (Insolvency)—Essential 
Factual Elements. 
 
If there are multiple causes of action, users may wish to combine the individual forms into one form. If 
different damages are recoverable on different causes of action, replace the damages tables in all of the 
verdict forms with CACI No. VF-3920, Damages on Multiple Legal Theories. 
 
This form may be modified if the jury is being given the discretion under Civil Code section 3288 to 
award prejudgment interest on specific losses that occurred prior to judgment. 
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4560.  Recovery of Payments to Unlicensed Contractor (Bus. & Prof. Code, § 7031(b)) 
 

[Name of plaintiff] claims that [name of defendant] did not have a valid contractor’s license during all 
times when [name of defendant] was performing services for [name of plaintiff] under their contract.  
To establish this claim, [name of plaintiff] must prove both of the following: 
 

1. That there was a contract between [name of plaintiff] and [name of defendant] under which 
[name of defendant] was required to perform services for [name of plaintiff]; 
 

2. That a valid contractor’s license was required to perform these services; 
 

3. That [name of defendant] performed and was compensated for contractor services for the 
[name of plaintiff] as required by the contract; 

 
[Name of defendant] must then prove that while performing these services, [he/she/it] had a valid 
contractor’s license at all times as required by law. 

 
 
New June 2016 

 
Directions for Use 

 
Give this instruction in a case in which the plaintiff seeks to recover money paid to an unlicensed 
contractor for service performed for which a license is required. (Bus. & Prof. Code, § 7031(b).)  It may 
be modified for use if an allegedly unlicensed contractor brings a claim for payment for services 
performed. (See Bus. & Prof. Code, § 7031(a).) 
 
The burden of proof to establish licensure or proper licensure is on the licensee. Proof must be made by 
producing a verified certificate of licensure from the Contractors' State License Board. When licensure or 
proper licensure is controverted, the burden of proof to establish licensure or proper licensure is on the 
contractor. (Bus. & Prof. Code, § 7031(d).) 
 
A corporation qualifies for a contractor's license through a responsible managing officer (RMO) or 
responsible managing employee (RME) who is qualified for the same license classification as the 
classification being applied for. (Bus & Prof. Code § 7068(b)(3).) The plaintiff may attack a contractor's 
license by going behind the face of the license and proving that a required RMO or RME is a sham. The 
burden of proof remains with the contractor to prove a bona fide RMO or RME. (Buzgheia v. Leasco 
Sierra Grove (1997) 60 Cal.App.4th 374, 385−387 [70 Cal. Rptr. 2d 427].) Whether an RMO or RME is 
a sham can be a question of fact. (Jeff Tracy, Inc. v. City of Pico Rivera (2015) 240 Cal.App.4th 510, 518 
[192 Cal.Rptr.3d 600].) 
 

Sources and Authority 
 

• Action to recover compensation paid to unlicensed contractor. Business and Professions Code 
section 7031(b). 
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• Proof of licensure. Business and Professions Code section 7031(d). 

 
• “Contractor” defined. Business and Professions Code section 7026. 

 
• “The purpose of the licensing law is to protect the public from incompetence and dishonesty in 

those who provide building and construction services. The licensing requirements provide 
minimal assurance that all persons offering such services in California have the requisite skill and 
character, understand applicable local laws and codes, and know the rudiments of administering a 
contracting business.” (Hydrotech Systems, Ltd. v. Oasis Waterpark (1991) 52 Cal.3d 988, 995 
[277 Cal. Rptr. 517, 803 P.2d 370], internal citations omitted.) 
 

• “Because of the strength and clarity of this policy, it is well settled that section 7031 applies 
despite injustice to the unlicensed contractor. ‘Section 7031 represents a legislative determination 
that the importance of deterring unlicensed persons from engaging in the contracting business 
outweighs any harshness between the parties, and that such deterrence can best be realized by 
denying violators the right to maintain any action for compensation in the courts of this state. 
[Citation.] . . .’ ” (Hydrotech Systems, Ltd., supra, 52 Cal.3d at p. 995, original italics.) 
 

• “The current legislative requirement that a contractor plaintiff must, in addition to proving the 
traditional elements of a contract claim, also prove that it was duly licensed at all times during the 
performance of the contract does not change this historical right to a jury trial.” (Jeff Tracy, Inc., 
supra, 240 Cal.App.4th at p. 518, fn. 2.) 
 

• “[T]he courts may not resort to equitable considerations in defiance of section 7031.” (Lewis & 
Queen v. N. M. Ball Sons (1957) 48 Cal.2d 141, 152 [308 P.2d 713].) 
 

• “In 2001, the Legislature complemented the shield created by subdivision (a) of section 7031 by 
adding a sword that allows persons who utilize unlicensed contractors to recover compensation 
paid to the contractor for performing unlicensed work. Section 7031(b) provides that ‘a person 
who utilizes the services of an unlicensed contractor may bring an action in any court of 
competent jurisdiction in this state to recover all compensation paid to the unlicensed contractor 
for performance of any act or contract’ unless the substantial compliance doctrine applies.” (White 
v. Cridlebaugh (2009) 178 Cal.App.4th 506, 519 [100 Cal.Rptr.3d 434], internal citation omitted.) 
 

• “It appears section 7031(b) was designed to treat persons who have utilized unlicensed contractors 
consistently, regardless of whether they have paid the contractor for the unlicensed work. In short, 
those who have not paid are protected from being sued for payment and those who have paid may 
recover all compensation delivered. Thus, unlicensed contractors are not able to avoid the full 
measure of the CSLL's civil penalties by (1) requiring prepayment before undertaking the next 
increment of unlicensed work or (2) retaining progress payments relating to completed phases of 
the construction.” (White, supra, 178 Cal.App.4th at p. 520.) 
 

• “In most cases, a contractor can establish valid licensure by simply producing ‘a verified 
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certificate of licensure from the Contractors' State License Board which establishes that the 
individual or entity bringing the action was duly licensed in the proper classification of 
contractors at all times during the performance of any act or contract covered by the action.’ 
[contractor] concedes that if this was the only evidence at issue, ‘then—perhaps—the issue could 
be decided by the court without a jury.’ But as [contractor] points out, the City was challenging 
[contractor]’s license by going behind the face of the license to prove that [license holder] was a 
sham RME or RMO. (Jeff Tracy, Inc., supra, 240 Cal.App.4th at p. 518.) 
 

• “[T]he determination of whether [contractor] held a valid class A license involved questions of 
fact. ‘[W]here there is a conflict in the evidence from which either conclusion could be reached as 
to the status of the parties, the question must be submitted to the jury. [Citations.] This rule is 
clearly applicable to cases revolving around the disputed right of a party to bring suit under the 
provisions of Business and Professions Code section 7031.’ ” (Jeff Tracy, Inc., supra, 240 
Cal.App.4th at p. 518.) 
 

• “We conclude the authorization of recovery of ‘all compensation paid to the unlicensed contractor 
for performance of any act or contract’ means that unlicensed contractors are required to return all 
compensation received without reductions or offsets for the value of material or services 
provided.” (White, supra, 178 Cal.App.4th at pp. 520−521, internal citation omitted.) 
 

• “[A]n unlicensed contractor is subject to forfeiture even if the other contracting party was aware 
of the contractor's lack of a license, and the other party's bad faith or unjust enrichment cannot be 
asserted by the contractor as a defense to forfeiture.” (Judicial Council of California v. Jacobs 
Facilities, Inc. (2015) 239 Cal.App.4th 882, 896 [191 Cal.Rptr.3d 714].) 

 
Secondary Sources 
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4561.  Damages—All Payments Made to Unlicensed Contractor 
 

A person who pays money under a contract to an unlicensed contractor may recover all 
compensation paid to the unlicensed contractor under the contract. 
 
If you decide that [name of plaintiff] has proved that [he/she/it] paid money to [name of defendant] 
for services under the contract and that [name of defendant] was unlicensed at any time during 
performance, then [name of plaintiff] is entitled to the return of all amounts paid, not just the 
amounts paid while  [name of defendant] was unlicensed.  The fact that [name of plaintiff] may have 
received some or all of the benefits of [name of defendant]’s performance does not affect [his/her/its] 
right to the return of all amounts paid. 
 

 
 
New June 2016 

 
Directions for Use 

 
Give this instruction to clarify that the plaintiff is entitled to recover all compensation paid to the 
unlicensed defendant regardless of any seeming injustice to the contractor. (See Hydrotech Systems, Ltd. 
v. Oasis Waterpark (1991) 52 Cal.3d 988, 995 [277 Cal. Rptr. 517, 803 P.2d 370].)  It may be modified 
for use if an allegedly unlicensed contractor brings a claim for payment for services performed. (See Bus. 
& Prof. Code, § 7031(a).) 
 

Sources and Authority 
 

• “Because of the strength and clarity of this policy, it is well settled that section 7031 applies 
despite injustice to the unlicensed contractor. ‘Section 7031 represents a legislative determination 
that the importance of deterring unlicensed persons from engaging in the contracting business 
outweighs any harshness between the parties, and that such deterrence can best be realized by 
denying violators the right to maintain any action for compensation in the courts of this state. 
[Citation.] . . .’ ” (Hydrotech Systems, Ltd., supra, 52 Cal.3d at p. 995, original italics.) 
 

• “[T]he courts may not resort to equitable considerations in defiance of section 7031.” (Lewis & 
Queen v. N. M. Ball Sons (1957) 48 Cal.2d 141, 152 [308 P.2d 713].) 
 

• “[I]f a contractor is unlicensed for any period of time while delivering construction services, the 
contractor forfeits all compensation for the work, not merely compensation for the period when 
the contractor was unlicensed.” (Judicial Council of California v. Jacobs Facilities, Inc. (2015) 
239 Cal.App.4th 882, 896 [191 Cal.Rptr.3d 714].) 
 

• “We conclude the authorization of recovery of ‘all compensation paid to the unlicensed contractor 
for performance of any act or contract’ means that unlicensed contractors are required to return all 
compensation received without reductions or offsets for the value of material or services 
provided.” (White v. Cridlebaugh (2009) 178 Cal.App.4th 506, 520−521 [100 Cal.Rptr.3d 434], 
internal citation omitted.) 
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Secondary Sources 
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4606.  Whistleblower Protection—Unsafe Patient Care and Conditions ─Essential Factual 
Elements (Health & Saf. Code, § 1278.5) 

 
[Name of plaintiff] claims that [name of defendant] discriminated against [him/her] in retaliation for 
[his/her] [briefly specify protected conduct] regarding unsafe patient care, services, or conditions at 
[specify hospital or other health care facility], [name of defendant]’s health care facility.  In order to 
establish this claim, [name of plaintiff] must prove all of the following: 
 

1. That [name of plaintiff] was [a/an] [patient/employee/member of the medical staff/specify 
other health care worker] of [name of defendant]; 

 
2. [That [name of plaintiff] [select one or both of the following options:] 

 
a. [presented a grievance, complaint, or report to [[name of defendant]/an entity or agency 

responsible for accrediting or evaluating [name of defendant]/[name of defendant]’s 
medical staff/ [or] a governmental entity]] related to, the quality of care, services, or 
conditions at [name of defendant]’s health care facility;] 

 
[or] 

 
b. [initiated, participated, or cooperated in an [investigation [or] administrative 

proceeding] related to, the quality of care, services, or conditions at [name of defendant]’s 
health care facility that was carried out by [an entity or agency responsible for 
accrediting or evaluating the facility/its medical staff/a governmental entity];] 

 
3. That [name of defendant] [mistreated/discharged/[other adverse action]] [name of plaintiff]; 

 
4. That [name of plaintiff]’s [specify] was a substantial motivating reason for [name of 

defendant]’s [mistreatment/discharge/[other adverse action]] of [name of plaintiff]; 
 

5. That [name of plaintiff] was harmed; and 
 

6. That [name of defendant]’s conduct was a substantial factor in causing [name of plaintiff]’s 
harm. 

 
 

 
New June 2016 

 
Directions for Use 

 
A patient, employee, member of the medical staff, or any other health care worker of a health facility is 
protected from discrimination or retaliation if he or she, or his or her family member, takes specified acts 
regarding suspected unsafe patient care and conditions at a health care facility. (Health & Saf. Code, § 
1278.5.) A person alleging discrimination or retaliation by the facility has a private right of action against 
the facility. (Fahlen v. Sutter Central Valley Hospitals (2014) 58 Cal.4th 655, 676 [168 Cal.Rptr.3d 165, 
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318 P.3d 833].) 
 
For elements 3 and 4, choose “mistreated” and “mistreatment” if the plaintiff was a patient.  Choose 
“discharge” or specify another adverse action if the plaintiff is or was an employee, member of the 
medical staff, or other health care worker of the defendant’s facility.  Other adverse actions include, but 
are not limited to, demotion, suspension, or any unfavorable changes in, or breach of, the terms or 
conditions of the plaintiff’s contract, employment, or privileges, or the threat of any of these actions. 
(Health & Saf. Code, § 1278.5(d)(2).) 
 

Sources and Authority 
 

• Whistleblower Protection for Patients and Health Care Personnel.  Health and Safety Code section 
1278.5. 
 

• “Section 1278.5 declares a policy of encouraging workers in a health care facility, including 
members of a hospital's medical staff, to report unsafe patient care. The statute implements this 
policy by forbidding a health care facility to retaliate or discriminate ‘in any manner’ against such 
a worker ‘because’ he or she engaged in such whistleblower action. It entitles the worker to prove 
a statutory violation, and to obtain appropriate relief, in a civil suit before a judicial fact finder.” 
(Fahlen, supra, 58 Cal.4th at pp. 660−661; internal citation omitted.) 
 

• “A medical staff member who has suffered retaliatory discrimination ‘shall be entitled’ to redress, 
including, as appropriate, reinstatement and reimbursement of resulting lost income. Section 
1278.5 does not affirmatively state that these remedies may be pursued by means of a civil action, 
but it necessarily assumes as much when it explains certain procedures that may apply when ‘the 
member of the medical staff … has filed an action pursuant to this section … ‘ .” (Fahlen, supra, 
58 Cal.4th at p. 676, original italics, internal citation omitted.) 
 

• “[Defendant] also appears to contend that it was entitled to judgment as a matter of law on 
[plaintiff]’s claim for violation of Health and Safety Code section 1278.5 because the undisputed 
evidence established that [defendant] terminated [plaintiff] for refusing to perform nurse-led stress 
testing, rather than for making complaints concerning [defendant]’s nurse-led stress testing. We 
are not persuaded. In light of the evidence of [plaintiff]’s complaints pertaining to the legality of 
nurse-led stress testing and the disciplinary actions discussed above, a jury could reasonably find 
that [defendant] retaliated against her for making these complaints. This is particularly so given 
that many of the complaints and disciplinary actions occurred within 120 days of each other, 
thereby triggering the rebuttable presumption of discrimination established in Health and Safety 
Code section 1278.5, subdivision (d)(1).” (Nosal-Tabor v. Sharp Chula Vista Medical Center 
(2015) 239 Cal.App.4th 1224, 1246 [191 Cal.Rptr.3d 651].) 

 
Secondary Sources 
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Copyright Judicial Council of California 
 

5018.  Audio or Video Recording and Transcription 
 

 
A [sound/video] recording has been admitted into evidence, and a transcription of the recording 
has been provided to you. The recording itself, not the transcription, is the evidence. The 
transcription is not an official court reporter’s transcript.  The transcription was prepared by a 
party only for the purpose of assisting the jury in following the video-audio recording. The 
transcription may not be completely accurate. It may contain errors, omissions, or notations of 
inaudible portions of the recording. Therefore, you should use the transcription only as a guide to 
help you in following along with the recording.  If there is a discrepancy between your 
understanding of the recording and the transcription, your understanding of the recording must 
prevail. 
 
[[Portions of the recording have been deleted.] [The transcription [also] contains strikeouts or 
other deletions.] You must disregard any deleted portions of the recording or transcription and 
must not speculate as to why there are deletions or guess what might have been said or done.] 
 
[For the video deposition(s) of [name(s) of deponent(s)], the transcript of the court reporter is the 
official record that you should consider as evidence.] 

 
 
New December 2010; Revised June 2016 

 
Directions for Use 

 
Give this instruction if an audio or a video recording was played at trial and accepted into evidence.  A 
transcription is created by a party or parties in the case to assist the jury in following the video/audio 
recording. Include the second paragraph if only a portion of the recording was received into evidence or 
if parts of the transcription have been redacted. Give the last paragraph if a transcript of a deposition was 
provided to the jury. (See Code Civ. Proc., § 2025.510(g); see also CACI No. 208, Deposition as 
Substantive Evidence.) 
 

Sources and Authority 
 

• Electronic Recordings of Deposition. Cal. Rules of Court, Rule 2.1040. 
 

• “Defendant contends the trial court erred in permitting the prosecution to provide the jury with a 
written transcript of the tape recording, because the transcript was not properly authenticated as an 
accurate rendition of the tape recording. [¶] Following the testimony of [witness] during the 
prosecution's case-in-chief, the prosecutor proposed to play the tape recording to the jury. Defense 
counsel suggested the jury should be informed that portions of the tape recording were 
unintelligible. When the trial court observed that a transcript of the tape recording would be 
submitted to the jury, defense counsel voiced concern that the jury would follow the transcript 
rather than independently consider the tape recording. The trial court indicated it would listen to 
the tape recording and, in the event the court determined that the transcript would assist the jury in 
its understanding of the interview, a copy of the transcript would be provided to the jury at the 
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time of its deliberations. … The trial court instructed the jury that in the event there was any 
discrepancy between the jury's understanding of the tape recording and the typed transcript, the 
jury's understanding of the recording should control.” (People v. Sims (1993) 5 Cal.4th 405, 448 
[20 Cal.Rptr.2d 537, 853 P.2d 992], internal citation omitted.) 
 

• “ ‘To be admissible, tape recordings need not be completely intelligible for the  entire 
conversation as long as enough is intelligible to be relevant without creating an inference of 
speculation or unfairness.’ [¶] Thus, partially unintelligible tape is admissible unless the audible 
portions of the tape are so incomplete the tape's relevance is destroyed. The fact a tape recording 
‘may not be clear in its entirety does not of itself require its exclusion from evidence since a 
witness may testify to part of a conversation if that is all he heard and it appears to be intelligible.’ 
” (People v. Polk (1996) 47 Cal.App.4th 944, 952–953 [54 Cal.Rptr.2d 921], internal citations 
omitted.) 
 

• “[T]ranscripts of admissible tape recordings are only prejudicial if it is shown they are so 
inaccurate that the jury might be misled into convicting an innocent man.” (Polk, supra, 47 
Cal.App.4th at p. 955.) 
 

• “During closing arguments all counsel cautioned the jury the transcript was only a guide and to 
just listen to the tape. Before the jury left to deliberate, the court again instructed it to disregard 
the transcript and sent that instruction into the jury room. We presume the jurors followed the 
court's instructions regarding the tape and the use of the transcript.” (People v. Brown (1990) 225 
Cal.App.3d 585, 598 [275 Cal.Rptr. 268].) 

 
Secondary Sources 
 
3 Witkin, California Evidence (5th ed. 2012) Presentation at Trial, § 162 
 
5 California Trial Guide, Unit 100, The Oral Deposition, § 100.27 (Matthew Bender) 
 
16 California Forms of Pleading and Practice, Ch. 193, Discovery: Depositions, §§ 193.70 et seq., 
193.172 (Matthew Bender) 
 
California Judges Benchbook: Civil Proceedings─Trial (2d ed.) § 7.23 (Cal CJER 2010) 
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