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 California Family Code Provisions Implementing the Indian Child Welfare Act1 

§ 170. Definitions; eligible membership in more than one tribe 

(a) As used in this code, unless the context otherwise requires, the terms “Indian,” “Indian child,” 

“Indian child's tribe,” “Indian custodian,” “Indian organization,” “Indian tribe,” “reservation,” and “tribal 

court” shall be defined as provided in Section 1903 of the Indian Child Welfare Act (25 U.S.C. Sec. 1901 

et seq.). 

(b) When used in connection with an Indian child custody proceeding, the terms “extended family 

member” and “parent” shall be defined as provided in Section 1903 of the Indian Child Welfare Act. 

(c) “Indian child custody proceeding” means a “child custody proceeding” within the meaning of Section 

1903 of the Indian Child Welfare Act, including a voluntary or involuntary proceeding that may result in 

an Indian child's temporary or long-term foster care or guardianship placement if the parent or Indian 

custodian cannot have the child returned upon demand, termination of parental rights, or adoptive 

placement. An “Indian child custody proceeding” does not include a proceeding under this code 

commenced by the parent of an Indian child to determine the custodial rights of the child's parents, 

unless the proceeding involves a petition to declare an Indian child free from the custody or control of a 

parent or involves a grant of custody to a person or persons other than a parent, over the objection of a 

parent. 

(d) If an Indian child is a member of more than one tribe or is eligible for membership in more than one 

tribe, the court shall make a determination, in writing together with the reasons for it, as to which tribe 

is the Indian child's tribe for purposes of the Indian child custody proceeding. The court shall make that 

determination as follows: 

(1) If the Indian child is or becomes a member of only one tribe, that tribe shall be designated as the 

Indian child's tribe, even though the child is eligible for membership in another tribe. 

(2) If an Indian child is or becomes a member of more than one tribe, or is not a member of any tribe but 

is eligible for membership in more than one tribe, the tribe with which the child has the more significant 
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contacts shall be designated as the Indian child's tribe. In determining which tribe the child has the more 

significant contacts with, the court shall consider, among other things, the following factors: 

(A) The length of residence on or near the reservation of each tribe and frequency of contact with each 

tribe. 

(B) The child's participation in activities of each tribe. 

(C) The child's fluency in the language of each tribe. 

(D) Whether there has been a previous adjudication with respect to the child by a court of one of the 

tribes. 

(E) Residence on or near one of the tribes' reservations by the child's parents, Indian custodian or 

extended family members. 

(F) Tribal membership of custodial parent or Indian custodian. 

(G) Interest asserted by each tribe in response to the notice specified in Section 180. 

(H) The child's self identification. 

(3) If an Indian child becomes a member of a tribe other than the one designated by the court as the 

Indian child's tribe under paragraph (2), actions taken based on the court's determination prior to the 

child's becoming a tribal member shall continue to be valid. 

§ 175. Legislative findings and declarations 

(a) The Legislature finds and declares the following: 

(1) There is no resource that is more vital to the continued existence and integrity of recognized Indian 

tribes than their children, and the State of California has an interest in protecting Indian children who 

are members of, or are eligible for membership in, an Indian tribe. The state is committed to protecting 

the essential tribal relations and best interest of an Indian child by promoting practices, in accordance 

with the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.) and other applicable law, designed to 

prevent the child's involuntary out-of-home placement and, whenever the placement is necessary or 

ordered, by placing the child, whenever possible, in a placement that reflects the unique values of the 

child's tribal culture and is best able to assist the child in establishing, developing, and maintaining a 

political, cultural, and social relationship with the child's tribe and tribal community. 

(2) It is in the interest of an Indian child that the child's membership in the child's Indian tribe and 

connection to the tribal community be encouraged and protected, regardless of any of the following: 

(A) Whether the child is in the physical custody of an Indian parent or Indian custodian at the 

commencement of a child custody proceeding. 

(B) Whether the parental rights of the child's parents have been terminated. 

(C) Where the child has resided or been domiciled. 

(b) In all Indian child custody proceedings the court shall consider all of the findings contained in 

subdivision (a), strive to promote the stability and security of Indian tribes and families, comply with the 
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federal Indian Child Welfare Act, and seek to protect the best interest of the child. Whenever an Indian 

child is removed from a foster care home or institution, guardianship, or adoptive placement for the 

purpose of further foster care, guardianship, or adoptive placement, placement of the child shall be in 

accordance with the Indian Child Welfare Act. 

(c) A determination by an Indian tribe that an unmarried person, who is under the age of 18 years, is 

either (1) a member of an Indian tribe or (2) eligible for membership in an Indian tribe and a biological 

child of a member of an Indian tribe shall constitute a significant political affiliation with the tribe and 

shall require the application of the federal Indian Child Welfare Act to the proceedings. 

(d) In any case in which this code or other applicable state or federal law provides a higher standard of 

protection to the rights of the parent or Indian custodian of an Indian child, or the Indian child's tribe, 

than the rights provided under the Indian Child Welfare Act, the court shall apply the higher standard. 

(e) Any Indian child, the Indian child's tribe, or the parent or Indian custodian from whose custody the 

child has been removed, may petition the court to invalidate an action in an Indian child custody 

proceeding for foster care, guardianship placement, or termination of parental rights if the action 

violated Sections 1911, 1912, and 1913 of the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.). 

Nothing in this section is intended to prohibit, restrict, or otherwise limit any rights under Section 1914 

of the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.). 

§ 177. Governing law in Indian child custody proceedings 

(a) In an Indian child custody proceeding, the court shall apply Sections 224.2 to 224.6, inclusive, and 

Sections 305.5, 361.31, and 361.7 of the Welfare and Institutions Code, and the following rules from the 

California Rules of Court, as they read on January 1, 2007: 

(1) Paragraph (7) of subdivision (b) of Rule 5.530. 

(2) Subdivision (i) of Rule 5.534. 

(b) In the provisions cited in subdivision (a), references to social workers, probation officers, county 

welfare department, or probation department shall be construed as meaning the party seeking a foster 

care placement, guardianship, or adoption under this code. 

(c) This section shall only apply to proceedings involving an Indian child. 

§ 180. Notice of proceedings; parties; requirements; time to send 

(a) In an Indian child custody proceeding notice shall comply with subdivision (b) of this section. 

(b) Any notice sent under this section shall be sent to the minor's parent or legal guardian, Indian 

custodian, if any, and the Indian child's tribe and shall comply with all of the following requirements: 

(1) Notice shall be sent by registered or certified mail with return receipt requested. Additional notice by 

first-class mail is recommended, but not required. 

(2) Notice to the tribe shall be to the tribal chairperson, unless the tribe has designated another agent 

for service. 
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(3) Notice shall be sent to all tribes of which the child may be a member or eligible for membership until 

the court makes a determination as to which tribe is the Indian child's tribe in accordance with 

subdivision (d) of Section 170, after which notice need only be sent to the tribe determined to be the 

Indian child's tribe. 

(4) Notice, to the extent required by federal law, shall be sent to the Secretary of the Interior's 

designated agent, the Sacramento Area Director, Bureau of Indian Affairs. If the identity or location of 

the Indian child's tribe is known, a copy of the notice shall also be sent directly to the Secretary of the 

Interior unless the Secretary of the Interior has waived that notice in writing and the person responsible 

for giving notice under this section has filed proof of the waiver with the court. 

(5) In addition to the information specified in other sections of this article, notice shall include all of the 

following information: 

(A) The name, birthdate, and birthplace of the Indian child, if known. 

(B) The name of any Indian tribe in which the child is a member or may be eligible for membership, if 

known. 

(C) All names known of the Indian child's biological parents, grandparents, and great-grandparents, or 

Indian custodians, including maiden, married, and former names or aliases, as well as their current and 

former addresses, birthdates, places of birth and death, tribal enrollment numbers, and any other 

identifying information, if known. 

(D) A copy of the petition by which the proceeding was initiated. 

(E) A copy of the child's birth certificate, if available. 

(F) The location, mailing address, and telephone number of the court and all parties notified pursuant to 

this section. 

(G) A statement of the following: 

(i) The absolute right of the child's parents, Indian custodians, and tribe to intervene in the proceeding. 

(ii) The right of the child's parents, Indian custodians, and tribe to petition the court to transfer the 

proceeding to the tribal court of the Indian child's tribe, absent objection by either parent and subject to 

declination by the tribal court. 

(iii) The right of the child's parents, Indian custodians, and tribe to, upon request, be granted up to an 

additional 20 days from the receipt of the notice to prepare for the proceeding. 

(iv) The potential legal consequences of the proceedings on the future custodial rights of the child's 

parents or Indian custodians. 

(v) That if the parents or Indian custodians are unable to afford counsel, counsel will be appointed to 

represent the parents or Indian custodians pursuant to Section 1912 of the Indian Child Welfare Act (25 

U.S.C. Sec. 1901 et seq.). 

(vi) That the information contained in the notice, petition, pleading, and other court documents is 

confidential, so any person or entity notified shall maintain the confidentiality of the information 
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contained in the notice concerning the particular proceeding and not reveal it to anyone who does not 

need the information in order to exercise the tribe's rights under the Indian Child Welfare Act (25 U.S.C. 

Sec. 1901 et seq.). 

(c) Notice shall be sent whenever it is known or there is reason to know that an Indian child is involved, 

and for every hearing thereafter, including, but not limited to, the hearing at which a final adoption 

order is to be granted. After a tribe acknowledges that the child is a member or eligible for membership 

in that tribe, or after the Indian child's tribe intervenes in a proceeding, the information set out in 

subparagraphs (C), (D), (E), and (G) of paragraph (5) of subdivision (b) need not be included with the 

notice. 

(d) Proof of the notice, including copies of notices sent and all return receipts and responses received, 

shall be filed with the court in advance of the hearing except as permitted under subdivision (e). 

(e) No proceeding shall be held until at least 10 days after receipt of notice by the parent, Indian 

custodian, the tribe, or the Bureau of Indian Affairs. The parent, Indian custodian, or the tribe shall, 

upon request, be granted up to 20 additional days to prepare for the proceeding. Nothing herein shall 

be construed as limiting the rights of the parent, Indian custodian, or tribe to 10 days' notice if a 

lengthier notice period is required under this code. 

(f) With respect to giving notice to Indian tribes, a party shall be subject to court sanctions if that person 

knowingly and willfully falsifies or conceals a material fact concerning whether the child is an Indian 

child, or counsels a party to do so. 

(g) The inclusion of contact information of any adult or child that would otherwise be required to be 

included in the notification pursuant to this section, shall not be required if that person is at risk of harm 

as a result of domestic violence, child abuse, sexual abuse, or stalking. 

§ 185. Indian child of tribe not recognized to have tribal status under federal law; tribal participation 

at hearings 

(a) In a custody proceeding involving a child who would otherwise be an Indian child based on the 

definition contained in paragraph (4) of Section 1903 of the federal Indian Child Welfare Act (25 U.S.C. 

Sec. 1901 et seq.), but is not an Indian child based on status of the child's tribe, as defined in paragraph 

(8) of Section 1903 of the federal Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.), the court may 

permit the tribe from which the child is descended to participate in the proceeding upon request of the 

tribe. 

(b) If the court permits a tribe to participate in a proceeding, the tribe may do all of the following, upon 

consent of the court: 

(1) Be present at the hearing. 

(2) Address the court. 

(3) Request and receive notice of hearings. 

(4) Request to examine court documents relating to the proceeding. 

(5) Present information to the court that is relevant to the proceeding. 
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(6) Submit written reports and recommendations to the court. 

(7) Perform other duties and responsibilities as requested or approved by the court. 

(c) If more than one tribe requests to participate in a proceeding under subdivision (a), the court may 

limit participation to the tribe with which the child has the most significant contacts, as determined in 

accordance with paragraph (2) of subdivision (d) of Section 170. 

(d) This section is intended to assist the court in making decisions that are in the best interest of the 

child by permitting a tribe in the circumstances set out in subdivision (a) to inform the court and parties 

to the proceeding about placement options for the child within the child's extended family or the tribal 

community, services and programs available to the child and the child's parents as Indians, and other 

unique interests the child or the child's parents may have as Indians. This section shall not be construed 

to make the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.), or any state law implementing the 

Indian Child Welfare Act, applicable to the proceedings, or to limit the court's discretion to permit other 

interested persons to participate in these or any other proceedings. 

(e) This section shall only apply to proceedings involving an Indian child. 

§ 295. Validity of marriages and divorces 

(a) For the purpose of application of the laws of succession set forth in the Probate Code to a decedent, 

and for the purpose of determining the validity of a marriage under the laws of this state, an alliance 

entered into before 1958, which, by custom of the Indian tribe, band, or group of which the parties to 

the alliance, or either of them, are members, is commonly recognized in the tribe, band, or group as 

marriage, is deemed a valid marriage under the laws of this state. 

(b) In the case of these marriages and for the purposes described in subdivision (a), a separation, which, 

by custom of the Indian tribe, band, or group of which the separating parties, or either of them, are 

members, is commonly recognized in the tribe, band, or group as a dissolution of marriage, is deemed a 

valid divorce under the laws of this state. 

§ 3041. Custody award to nonparent; findings of court; hearing 

(a) Before making an order granting custody to a person other than a parent, over the objection of a 

parent, the court shall make a finding that granting custody to a parent would be detrimental to the 

child and that granting custody to the nonparent is required to serve the best interest of the child. 

Allegations that parental custody would be detrimental to the child, other than a statement of that 

ultimate fact, shall not appear in the pleadings. The court may, in its discretion, exclude the public from 

the hearing on this issue. 

(b) Subject to subdivision (d), a finding that parental custody would be detrimental to the child shall be 

supported by clear and convincing evidence. 

(c) As used in this section, “detriment to the child” includes the harm of removal from a stable 

placement of a child with a person who has assumed, on a day-to-day basis, the role of the child's 

parent, fulfilling both the child's physical needs and the child's psychological needs for care and 

affection, and who has assumed that role for a substantial period of time. A finding of detriment does 

not require a finding of unfitness of the parents. 
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(d) Notwithstanding subdivision (b), if the court finds by a preponderance of the evidence that the 

person to whom custody may be given is a person described in subdivision (c), this finding shall 

constitute a finding that the custody is in the best interest of the child and that parental custody would 

be detrimental to the child absent a showing by a preponderance of the evidence to the contrary. 

 (e) Notwithstanding subdivisions (a) to (d), inclusive, if the child is an Indian child, when an allegation is 

made that parental custody would be detrimental to the child, before making an order granting custody 

to a person other than a parent, over the objection of a parent, the court shall apply the evidentiary 

standards described in subdivisions (d), (e), and (f) of Section 1912 of the Indian Child Welfare Act (25 

U.S.C. Sec. 1901 et seq.) and Sections 224.6 and 361.7 of the Welfare and Institutions Code and the 

placement preferences and standards set out in Section 361.31 of the Welfare and Institutions Code and 

Section 1922 of the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.). 

§ 3402. Definitions 

As used in this part: 

(a) “Abandoned” means left without provision for reasonable and necessary care or supervision. 

(b) “Child” means an individual who has not attained 18 years of age. 

(c) “Child custody determination” means a judgment, decree, or other order of a court providing for the 

legal custody, physical custody, or visitation with respect to a child. The term includes a permanent, 

temporary, initial, and modification order. The term does not include an order relating to child support 

or other monetary obligation of an individual. 

(d) “Child custody proceeding” means a proceeding in which legal custody, physical custody, or visitation 

with respect to a child is an issue. The term includes a proceeding for dissolution of marriage, legal 

separation of the parties, neglect, abuse, dependency, guardianship, paternity, termination of parental 

rights, and protection from domestic violence, in which the issue may appear. The term does not include 

a proceeding involving juvenile delinquency, contractual emancipation, or enforcement under Chapter 3 

(commencing with Section 3441). 

(e) “Commencement” means the filing of the first pleading in a proceeding. 

(f) “Court” means an entity authorized under the law of a state to establish, enforce, or modify a child 

custody determination. 

(g) “Home state” means the state in which a child lived with a parent or a person acting as a parent for 

at least six consecutive months immediately before the commencement of a child custody proceeding. 

In the case of a child less than six months of age, the term means the state in which the child lived from 

birth with any of the persons mentioned. A period of temporary absence of any of the mentioned 

persons is part of the period. 

(h) “Initial determination” means the first child custody determination concerning a particular child. 

(i) “Issuing court” means the court that makes a child custody determination for which enforcement is 

sought under this part. 

(j) “Issuing state” means the state in which a child custody determination is made. 
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(k) “Modification” means a child custody determination that changes, replaces, supersedes, or is 

otherwise made after a previous determination concerning the same child, whether or not it is made by 

the court that made the previous determination. 

(l) “Person” means an individual, corporation, business trust, estate, trust, partnership, limited liability 

company, association, joint venture, or government; governmental subdivision, agency, or 

instrumentality; public corporation; or any other legal or commercial entity. 

(m) “Person acting as a parent” means a person, other than a parent, who: (1) has physical custody of 

the child or has had physical custody for a period of six consecutive months, including any temporary 

absence, within one year immediately before the commencement of a child custody proceeding; and (2) 

has been awarded legal custody by a court or claims a right to legal custody under the law of this state. 

(n) “Physical custody” means the physical care and supervision of a child. 

(o) “State” means a state of the United States, the District of Columbia, Puerto Rico, the United States 

Virgin Islands, or any territory or insular possession subject to the jurisdiction of the United States. 

 (p) “Tribe” means an Indian tribe or band, or Alaskan Native village, that is recognized by federal law or 

formally acknowledged by a state. 

(q) “Warrant” means an order issued by a court authorizing law enforcement officers to take physical 

custody of a child. 

§ 3404. Native American children 

(a) A child custody proceeding that pertains to an Indian child as defined in the Indian Child Welfare Act 

(25 U.S.C. Sec. 1901 et seq.) is not subject to this part to the extent that it is governed by the Indian 

Child Welfare Act. 

(b) A court of this state shall treat a tribe as if it were a state of the United States for the purpose of 

applying this chapter and Chapter 2 (commencing with Section 3421). 

(c) A child custody determination made by a tribe under factual circumstances in substantial conformity 

with the jurisdictional standards of this part must be recognized and enforced under Chapter 3 

(commencing with Section 3441). 

§ 7660.5. Waiver of right to notice by presumed father; adoption proceedings under Indian Child 

Welfare Act 

Notwithstanding any other provision of law, a presumed father may waive the right to notice of any 

adoption proceeding by executing a form developed by the department before an authorized 

representative of the department, an authorized representative of a licensed public or private adoption 

agency, or a notary public or other person authorized to perform notarial acts. The waiver of notice 

form may be validly executed before or after the birth of the child, and once signed no notice, 

relinquishment for, or consent to adoption of the child shall be required from the father for the 

adoption to proceed. This shall be a voluntary and informed waiver without undue influence.  If the child 

is an Indian child as defined under the Indian Child Welfare Act (ICWA),1 any waiver of consent by an 

Indian presumed father shall be executed in accordance with the requirements for voluntary adoptions 

set forth in Section 1913 of Title 25 of the United States Code. The waiver shall not affect the rights of 
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any known federally recognized Indian tribe or tribes from which the child or the presumed father may 

be descended to notification of, or participation in, adoption proceedings as provided by the ICWA.  

Notice that the waiver has been executed shall be given to any known federally recognized Indian tribe 

or tribes from which the child or the presumed father may be descended, as required by the ICWA. 

§ 7822. Abandoned children; right to action; declaration of abandonment; Indian children 

(a) A proceeding under this part may be brought if any of the following occur: 

(1) The child has been left without provision for the child's identification by the child's parent or parents. 

(2) The child has been left by both parents or the sole parent in the care and custody of another person 

for a period of six months without any provision for the child's support, or without communication from 

the parent or parents, with the intent on the part of the parent or parents to abandon the child. 

(3) One parent has left the child in the care and custody of the other parent for a period of one year 

without any provision for the child's support, or without communication from the parent, with the 

intent on the part of the parent to abandon the child. 

(b) The failure to provide identification, failure to provide support, or failure to communicate is 

presumptive evidence of the intent to abandon. If the parent or parents have made only token efforts to 

support or communicate with the child, the court may declare the child abandoned by the parent or 

parents. In the event that a guardian has been appointed for the child, the court may still declare the 

child abandoned if the parent or parents have failed to communicate with or support the child within 

the meaning of this section. 

(c) If the child has been left without provision for the child's identification and the whereabouts of the 

parents are unknown, a petition may be filed after the 120th day following the discovery of the child 

and citation by publication may be commenced. The petition may not be heard until after the 180th day 

following the discovery of the child. 

(d) If the parent has agreed for the child to be in the physical custody of another person or persons for 

adoption and has not signed an adoption placement agreement pursuant to Section 8801.3, a consent 

to adoption pursuant to Section 8814, or a relinquishment to a licensed adoption agency pursuant to 

Section 8700, evidence of the adoptive placement shall not in itself preclude the court from finding an 

intent on the part of that parent to abandon the child. If the parent has placed the child for adoption 

pursuant to Section 8801.3, consented to adoption pursuant to Section 8814, or relinquished the child 

to a licensed adoption agency pursuant to Section 8700, and has then either revoked the consent or 

rescinded the relinquishment, but has not taken reasonable action to obtain custody of the child, 

evidence of the adoptive placement shall not in itself preclude the court from finding an intent on the 

part of that parent to abandon the child. 

 (e) Notwithstanding subdivisions (a), (b), (c), and (d), if the parent of an Indian child has transferred 

physical care, custody, and control of the child to an Indian custodian, that action shall not be deemed 

to constitute an abandonment of the child, unless the parent manifests the intent to abandon the child 

by either of the following: 

 (1) Failing to resume physical care, custody, and control of the child upon the request of the Indian 

custodian provided that, if the Indian custodian is unable to make a request because the parent has 
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failed to keep the Indian custodian apprised of the parent's whereabouts and the Indian custodian has 

made reasonable efforts to determine the whereabouts of the parent without success, there may be 

evidence of intent to abandon. 

 (2) Failing to substantially comply with any obligations assumed by the parent in the agreement with 

the Indian custodian despite the Indian custodian's objection to the noncompliance. 

§ 7892.5. Declaration that Indian child is free from custody or control of parent 

The court shall not declare an Indian child free from the custody or control of a parent, unless both of 

the following apply: 

(a) The court finds, supported by clear and convincing evidence, that active efforts were made in 

accordance with Section 361.7 of the Welfare and Institutions Code. 

(b) The court finds, supported by evidence beyond a reasonable doubt, including testimony of one or 

more “qualified expert witnesses” as described in Section 224.5 of the Welfare and Institutions Code, 

that the continued custody of the child by the parent is likely to result in serious emotional or physical 

damage to the child. 

 (c) This section shall only apply to proceedings involving an Indian child. 

§ 7901.1. Request outside state; home study to assess safety and suitability of child placement; 

requirements 

(a) Within 60 days of receipt of a request from another state to conduct a study of a home environment 

for purposes of assessing the safety and suitability of placing a child in the home, a county child welfare 

agency shall, directly or by contract, do both of the following: 

(1) Conduct and complete the study. 

(2) Return a report to the requesting state on the results of the study. The report shall address the 

extent to which placement in the home would meet the needs of the child. 

(b) Except as provided in subdivision (c), in the case of a home study commenced on or before 

September 30, 2008, if the agency fails to comply with subdivision (a) within the 60-day period as a 

result of circumstances beyond the control of the agency, the agency shall have 75 days to comply with 

subdivision (a). The agency shall document the circumstances involved and certify that completing the 

home study is in the best interests of the child. For purposes of this subdivision, “circumstances beyond 

the control of the agency” include, but are not limited to, the failure of a federal agency to provide the 

results of a background check or the failure of any entity to provide completed medical forms, if the 

background check or records were requested by the agency at least 45 days before the end of the 60-

day period. 

(c) Subdivision (b) shall not be construed to require the agency to have completed, within the applicable 

period, the parts of the home study involving the education and training of the prospective foster or 

adoptive parents. 

 (d) The agency shall treat any report described in subdivision (a) that is received from another state, an 

Indian tribe, or a private agency under contract with another state, as meeting any requirements 
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imposed by the state for the completion of a home study before placing a child in the home, unless, 

within 14 days after receipt of the report, the agency determines, based on grounds that are specific to 

the content of the report, that making a decision in reliance on the report would be contrary to the 

welfare of the child. 

(e) A county is not restricted from contracting with a private agency for the conduct of a home study 

described in subdivision (a). 

(f) The department shall work with counties to identify barriers to meeting the timeframes specified in 

this section and to develop recommendations to reduce or eliminate those barriers. 

§ 7906.5. Request inside state; home study to assess safety and suitability of child placement; 

requirements 

(a) Within 60 days after an officer or agency of this state, or its political subdivision, receives a request 

from another state to conduct a study of a home environment for purposes of assessing the safety and 

suitability of placing a child, who is in the custody of the requesting state, in the home, the county child 

welfare agency shall, directly or indirectly, do both of the following: 

(1) Conduct and complete the home study. 

(2) Return to the requesting state a report on the results of the home study, which shall address the 

extent to which placement in the home would meet the needs of the child. 

(b) A licensed private adoption agency may agree to provide the services listed in subdivision (a), and 

upon that agreement, shall comply with the requirements of paragraphs (1) and (2) of subdivision (a). 

(c) Notwithstanding subdivision (a), in the case of a home study commenced on or before September 30, 

2008, if the county fails to comply with subdivision (a) within the 60-day period as a result of 

circumstances beyond the control of the state, including, but not limited to, failure by a federal agency 

to provide the results of a background check or failure of any entity to provide completed medical forms 

requested by the state at least 45 days before the end of the 60-day period, the county shall have 75 

days to comply with subdivision (a) if the county documents the circumstances involved and certifies 

that completing the home study is in the best interest of the child. 

(d) Nothing in this section shall be construed to require the county to have completed, within the 

applicable period, those portions of the home study concerning the education and training of the 

prospective foster parent or adoptive parent. 

 (e) The county shall treat any report described in subdivision (a) that is received from another state, an 

Indian tribe, or a private agency under contract with another state, as meeting any requirements 

imposed by the state for the completion of a home study before placing a child in the home, unless, 

within 14 days after receipt of the report, the county determines, based on grounds that are specific to 

the content of the report, that making a decision in reliance on the report would be contrary to the 

welfare of the child. 

(f) A county is not restricted from contracting with a private agency for the conduct of a home study 

described in subdivision (a). 
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§ 7907.3. Bringing or sending of Indian child into another state 

The Interstate Compact on the Placement of Children shall not apply to any placement, sending, or 

bringing of an Indian child into another state pursuant to a transfer of jurisdiction to a tribal court under 

Section 1911 of the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.). 

§ 7950. Relatives; race, color or national origin 

(a) With full consideration for the proximity of the natural parents to the placement so as to facilitate 

visitation and family reunification, when a placement in foster care is being made, the following 

considerations shall be used: 

(1) Placement shall, if possible, be made in the home of a relative, unless the placement would not be in 

the best interest of the child. Diligent efforts shall be made by an agency or entity to which this 

subdivision applies, to locate an appropriate relative, as defined in paragraph (2) of subdivision (f) of 

Section 319 of the Welfare and Institutions Code. At any permanency hearing in which the court 

terminates reunification services, or at any postpermanency hearing for a child not placed for adoption, 

the court shall find that the agency or entity to which this subdivision applies has made diligent efforts 

to locate an appropriate relative and that each relative whose name has been submitted to the agency 

or entity as a possible caretaker, either by the relative or by other persons, has been evaluated as an 

appropriate placement resource. 

(2) An agency or entity that receives any state assistance and is involved in foster care placements shall 

not do either of the following: 

(A) Deny to any person the opportunity to become a foster parent on the basis of the race, color, or 

national origin of the person or the child involved. 

(B) Delay or deny the placement of a child into foster care on the basis of the race, color, or national 

origin of the foster parent or the child involved. 

 (b) Subdivision (a) does not affect the application of the Indian Child Welfare Act of 1978 (25 U.S.C. Sec. 

1901 et seq.). 

(c) This section does not preclude a search for an appropriate relative being conducted simultaneously 

with a search for a foster family. 

§ 8600.5. Tribal customary adoption not applicable to this part 

Tribal customary adoption as defined in Section 366.24 of the Welfare and Institutions Code and as 

applied to Indian Children who are dependents of the court, does not apply to this part. 

§ 8606.5. Consent to adoption of Indian children 

(a) Notwithstanding any other section in this part, and in accordance with Section 1913 of the Indian 

Child Welfare Act (25 U.S.C. Sec. 1901 et seq.), consent to adoption given by an Indian child's parent is 

not valid unless both of the following occur: 

(1) The consent is executed in writing at least 10 days after the child's birth and recorded before a judge. 
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(2) The judge certifies that the terms and consequences of the consent were fully explained in detail in 

English and were fully understood by the parent or that they were interpreted into a language that the 

parent understood. 

 (b) The parent of an Indian child may withdraw consent to adoption for any reason at any time prior to 

the entry of a final decree of adoption and the child shall be returned to the parent. 

 (c) After the entry of a final decree of adoption of an Indian child, the Indian child's parent may 

withdraw consent to the adoption upon the grounds that consent was obtained through fraud or duress 

and may petition the court to vacate the decree. Upon a finding that consent was obtained through 

fraud or duress, the court shall vacate the decree and return the child to the parent, provided that no 

adoption that has been effective for at least two years may be invalidated unless otherwise permitted 

under state law. 

§ 8616.5. Postadoption contact agreements 

(a) The Legislature finds and declares that some adoptive children may benefit from either direct or 

indirect contact with birth relatives, including the birth parent or parents or any siblings, or an Indian 

tribe, after being adopted. Postadoption contact agreements are intended to ensure children of an 

achievable level of continuing contact when contact is beneficial to the children and the agreements are 

voluntarily executed by birth relatives, including the birth parent or parents or any siblings, or an Indian 

tribe, and adoptive parents. Nothing in this section requires all of the listed parties to participate in the 

development of a postadoption contact agreement in order for the agreement to be executed. 

(b)(1) Nothing in the adoption laws of this state shall be construed to prevent the adopting parent or 

parents, the birth relatives, including the birth parent or parents or any siblings, or an Indian tribe, and 

the child from voluntarily executing a written agreement to permit continuing contact between the birth 

relatives, including the birth parent or parents or any siblings, or an Indian tribe, and the child if the 

agreement is found by the court to have been executed voluntarily and to be in the best interests of the 

child at the time the adoption petition is granted. 

(2) The terms of any postadoption contact agreement executed under this section shall be limited to, 

but need not include, all of the following: 

 (A) Provisions for visitation between the child and a birth parent or parents and other birth relatives, 

including siblings, and the child's Indian tribe if the case is governed by the Indian Child Welfare Act (25 

U.S.C. Sec. 1901 et seq.). 

 (B) Provisions for future contact between a birth parent or parents or other birth relatives, including 

siblings, or both, and the child or an adoptive parent, or both, and in cases governed by the Indian Child 

Welfare Act, the child's Indian tribe. 

(C) Provisions for the sharing of information about the child in the future. 

(3) The terms of any postadoption contact agreement with birth relatives, including siblings, other than 

the child's birth parent or parents shall be limited to the sharing of information about the child, unless 

the child has a preexisting relationship with the birth relative. 
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(c) At the time an adoption decree is entered pursuant to a petition filed pursuant to Section 8714, 

8714.5, 8802, 8912, or 9000, the court entering the decree may grant postadoption privileges if an 

agreement for those privileges has been executed, including agreements executed pursuant to 

subdivision (f) of Section 8620. The hearing to grant the adoption petition and issue an order of 

adoption may be continued as necessary to permit parties who are in the process of negotiating a 

postadoption agreement to reach a final agreement. 

(d) The child who is the subject of the adoption petition shall be considered a party to the postadoption 

contact agreement. The written consent to the terms and conditions of the postadoption contact 

agreement and any subsequent modifications of the agreement by a child who is 12 years of age or 

older is a necessary condition to the granting of privileges regarding visitation, contact, or sharing of 

information about the child, unless the court finds by a preponderance of the evidence that the 

agreement, as written, is in the best interests of the child. Any child who has been found to come within 

Section 300 of the Welfare and Institutions Code or who is the subject of a petition for jurisdiction of the 

juvenile court under Section 300 of the Welfare and Institutions Code shall be represented by an 

attorney for purposes of consent to the postadoption contact agreement. 

(e) A postadoption contact agreement shall contain the following warnings in bold type: 

(1) After the adoption petition has been granted by the court, the adoption cannot be set aside due to 

the failure of an adopting parent, a birth parent, a birth relative, including a sibling, an Indian tribe, or 

the child to follow the terms of this agreement or a later change to this agreement. 

(2) A disagreement between the parties or litigation brought to enforce or modify the agreement shall 

not affect the validity of the adoption and shall not serve as a basis for orders affecting the custody of 

the child. 

(3) A court will not act on a petition to change or enforce this agreement unless the petitioner has 

participated, or attempted to participate, in good faith in mediation or other appropriate dispute 

resolution proceedings to resolve the dispute. 

(f) Upon the granting of the adoption petition and the issuing of the order of adoption of a child who is a 

dependent of the juvenile court, juvenile court dependency jurisdiction shall be terminated. 

Enforcement of the postadoption contact agreement shall be under the continuing jurisdiction of the 

court granting the petition of adoption. The court may not order compliance with the agreement absent 

a finding that the party seeking the enforcement participated, or attempted to participate, in good faith 

in mediation or other appropriate dispute resolution proceedings regarding the conflict, prior to the 

filing of the enforcement action, and that the enforcement is in the best interests of the child. 

Documentary evidence or offers of proof may serve as the basis for the court's decision regarding 

enforcement. No testimony or evidentiary hearing shall be required. The court shall not order further 

investigation or evaluation by any public or private agency or individual absent a finding by clear and 

convincing evidence that the best interests of the child may be protected or advanced only by that 

inquiry and that the inquiry will not disturb the stability of the child's home to the detriment of the child. 

(g) The court may not award monetary damages as a result of the filing of the civil action pursuant to 

subdivision (e). 
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(h) A postadoption contact agreement may be modified or terminated only if either of the following 

occurs: 

(1) All parties, including the child if the child is 12 years of age or older at the time of the requested 

termination or modification, have signed a modified postadoption contact agreement and the 

agreement is filed with the court that granted the petition of adoption. 

(2) The court finds all of the following: 

(A) The termination or modification is necessary to serve the best interests of the child. 

(B) There has been a substantial change of circumstances since the original agreement was executed 

and approved by the court. 

(C) The party seeking the termination or modification has participated, or attempted to participate, in 

good faith in mediation or other appropriate dispute resolution proceedings prior to seeking court 

approval of the proposed termination or modification. 

Documentary evidence or offers of proof may serve as the basis for the court's decision. No testimony 

or evidentiary hearing shall be required. The court shall not order further investigation or evaluation by 

any public or private agency or individual absent a finding by clear and convincing evidence that the best 

interests of the child may be protected or advanced only by that inquiry and that the inquiry will not 

disturb the stability of the child's home to the detriment of the child. 

(i) All costs and fees of mediation or other appropriate dispute resolution proceedings shall be borne by 

each party, excluding the child. All costs and fees of litigation shall be borne by the party filing the action 

to modify or enforce the agreement when no party has been found by the court as failing to comply 

with an existing postadoption contact agreement. Otherwise, a party, other than the child, found by the 

court as failing to comply without good cause with an existing agreement shall bear all the costs and 

fees of litigation. 

(j) The Judicial Council shall adopt rules of court and forms for motions to enforce, terminate, or modify 

postadoption contact agreements. 

(k) The court shall not set aside a decree of adoption, rescind a relinquishment, or modify an order to 

terminate parental rights or any other prior court order because of the failure of a birth parent, adoptive 

parent, birth relative, including a sibling, an Indian tribe, or the child to comply with any or all of the 

original terms of, or subsequent modifications to, the postadoption contact agreement, except as 

follows: 

 (1) Prior to issuing the order of adoption, in an adoption involving an Indian child, the court may, upon a 

petition of the birth parent, birth relative, including a sibling, or an Indian tribe, order the parties to 

engage in family mediation services for the purpose of reaching a postadoption contact agreement if the 

prospective adoptive parent fails to negotiate in good faith to execute a postadoption contact 

agreement, after having agreed to enter into negotiations, provided that the failure of the parties to 

reach an agreement is not in and of itself proof of bad faith. 

(2) Prior to issuing the order of adoption, if the parties fail to negotiate in good faith to execute a 

postadoption contact agreement during the negotiations entered into pursuant to, and in accordance 
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with, paragraph (1), the court may modify prior orders or issue new orders as necessary to ensure the 

best interest of the Indian child is met, including, but not limited to, requiring parties to engage in 

further family mediation services for the purpose of reaching a postadoption contact agreement, 

initiating guardianship proceeding in lieu of adoption, or authorizing a change of adoptive placement for 

the child. 

(l) As used in this section, “sibling” means a person related to the identified child by blood, adoption, or 

affinity through a common legal or biological parent. 

§ 8619. Children of Indian ancestry; information; certificate of degree of Indian blood 

The department shall adopt rules and regulations it determines are reasonably necessary to ensure that 

the birth parent or parents of Indian ancestry, seeking to relinquish a child for adoption, provide 

sufficient information to the department, county adoption agency, or licensed adoption agency so that a 

certificate of degree of Indian blood can be obtained from the Bureau of Indian Affairs. The department 

shall immediately request a certificate of degree of Indian blood from the Bureau of Indian Affairs upon 

obtaining the information. A copy of all documents pertaining to the degree of Indian blood and tribal 

enrollment, including a copy of the certificate of degree of Indian blood, shall become a permanent 

record in the adoption files and shall be housed in a central location and made available to authorized 

personnel from the Bureau of Indian Affairs when required to determine the adopted person's eligibility 

to receive services or benefits because of the adopted person's status as an Indian. This information 

shall be made available to the adopted person upon reaching the age of majority. 

§ 8619.5. Children of Indian ancestry; vacated or set aside final decrees or voluntary return by 

adoptive parents; return of custody 

Whenever a final decree of adoption of an Indian child has been vacated or set aside or the adoptive 

parent voluntary consents to termination of parental rights to the child, a biological parent or prior 

Indian custodian may petition for return of custody and the court shall grant that petition unless there is 

a showing, in a proceeding subject to the provisions of Section 1912 of the Indian Child Welfare Act (25 

U.S.C. Sec. 1901 et seq.), that the return of custody is not in the best interest of the child. 

§ 8620. Determination of identity as Indian child for purposes of relinquishment or adoption 

placement; procedures; civil penalty for violations 

(a)(1) If a parent is seeking to relinquish a child pursuant to Section 8700 or execute an adoption 

placement agreement pursuant to Section 8801.3, the department, county adoption agency, licensed 

adoption agency, or adoption service provider, as applicable, shall ask the child and the child's parent or 

custodian whether the child is, or may be, a member of, or eligible for membership in an Indian tribe or 

whether the child has been identified as a member of an Indian organization. The department, county 

adoption agency, licensed adoption agency, or adoption service provider, as applicable, shall complete 

the forms provided for this purpose by the department and shall make this completed form a part of the 

file. 

(2) If there is any oral or written information that indicates that the child is, or may be, an Indian child, 

the department, county adoption agency, licensed adoption agency, or adoption service provider, as 

applicable, shall obtain the following information: 
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(A) The name of the child involved, and the actual date and place of birth of the child. 

(B) The name, address, date of birth, and tribal affiliation of the birth parents, maternal and paternal 

grandparents, and maternal and paternal great-grandparents of the child. 

(C) The name and address of extended family members of the child who have a tribal affiliation. 

 (D) The name and address of the Indian tribes or Indian organizations of which the child is, or may be, a 

member. 

(E) A statement of the reasons why the child is, or may be, an Indian. 

(3)(A) The department, county adoption agency, licensed adoption agency, attorney for the prospective 

adoptive parents, or adoption service provider shall send a notice, which shall include information 

obtained pursuant to paragraph (2) and a request for confirmation of the child's Indian status, to any 

parent and any custodian of the child, and to any Indian tribe of which the child is, or may be, a member 

or eligible for membership. If any of the information required under paragraph (2) cannot be obtained, 

the notice shall indicate that fact. 

(B) The notice sent pursuant to subparagraph (A) shall describe the nature of the proceeding and advise 

the recipient of the Indian tribe's right to intervene in the proceeding on its own behalf or on behalf of a 

tribal member relative of the child. 

(b) The department shall adopt regulations to ensure that if a child who is being voluntarily relinquished 

for adoption, pursuant to Section 8700, is an Indian child, the parent of the child shall be advised of the 

right to withdraw consent and thereby rescind the relinquishment of an Indian child for any reason at 

any time prior to entry of a final decree of termination of parental rights or adoption, pursuant to 

Section 1913 of Title 25 of the United States Code. 

(c) If a child who is the subject of an adoption proceeding after being relinquished for adoption pursuant 

to Section 8700, is an Indian child, the child's Indian tribe may intervene in that proceeding on behalf of 

a tribal member relative of the child. 

(d) Any notice sent under this section shall comply with Section 180. 

(e) If all prior notices required by this section have been provided to an Indian tribe, the Indian tribe 

receiving those prior notices is encouraged to provide notice to the department and to the licensed 

adoption agency, county adoption agency, or adoption service provider, not later than five calendar 

days prior to the date of the hearing to determine whether or not the final adoption order is to be 

granted, indicating whether or not it intends to intervene in the proceeding required by this section, 

either on its own behalf or on behalf of a tribal member who is a relative of the child. 

(f) The Legislature finds and declares that some adoptive children may benefit from either direct or 

indirect contact with an Indian tribe. The adoption laws of this state shall not be construed to prevent 

the adopting parent or parents, the birth relatives, including the birth parent or parents, an Indian tribe, 

and the child, from voluntarily entering into a written agreement to permit continuing contact between 

the Indian tribe and the child, if the agreement is found by the court to have been entered into 

voluntarily and to be in the best interest of the child at the time the adoption petition is granted. 
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(g) With respect to giving notice to Indian tribes in the case of voluntary placements of Indian children 

pursuant to this section, a person, other than a birth parent of the child, shall be subject to a civil 

penalty if that person knowingly and willfully: 

 (1) Falsifies, conceals, or covers up by trick, scheme, or device, a material fact concerning whether the 

child is an Indian child or the parent is an Indian. 

(2) Makes a false, fictitious, or fraudulent statement, omission, or representation. 

(3) Falsifies a written document knowing that the document contains a false, fictitious, or fraudulent 

statement or entry relating to a material fact. 

(4) Assists a person in physically removing a child from the State of California in order to obstruct the 

application of notification. 

(h) Civil penalties for a violation of subdivision (g) by a person other than a birth parent of the child are 

as follows: 

(1) For the initial violation, a person shall be fined not more than ten thousand dollars ($10,000). 

(2) For any subsequent violation, a person shall be fined not more than twenty thousand dollars 

($20,000). 

§ 8707.1. Recruitment of potential adoptive parents; ethnic, racial, and cultural diversity 

(a) The agency responsible for recruitment of potential adoptive parents shall make diligent efforts to 

recruit individuals who reflect the ethnic, racial, and cultural diversity of children for whom adoptive 

homes are needed. 

 (b) This section shall not be construed to affect the application of the federal Indian Child Welfare Act. 

§ 8708. Race, color, or national origin of adoptive parent or child; nonresident status of adoptive 

parent 

(a) The adoption agency to which a child has been freed for adoption by either relinquishment or 

termination of parental rights shall not do any of the following: 

(1) Deny to any person the opportunity to become an adoptive parent on the basis of the race, color, or 

national origin of the person or the child involved. 

(2) Delay or deny the placement of a child for adoption on the basis of the race, color, or national origin 

of the adoptive parent or the child involved. 

(3) Delay or deny the placement of a child for adoption solely because the prospective, approved 

adoptive family resides outside the jurisdiction of the department, county adoption agency, or licensed 

adoption agency. For purposes of this paragraph, an approved adoptive family means a family approved 

pursuant to the California adoptive applicant assessment standards or approved as a resource family 

pursuant to Section 1517 of the Health and Safety Code or Section 16519.5 of the Welfare and 

Institutions Code. If the adoptive applicant assessment was conducted in another state according to that 

state's standards, the California placing agency shall determine whether the standards of the other state 

substantially meet the standards and criteria established in California adoption regulations. 
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 (b) This section shall not be construed to affect the application of the federal Indian Child Welfare Act 

(25 U.S.C. Sec. 1901 and following). 

§ 8709. Consideration of religious background; best interest of child 

 (a) The department, county adoption agency, or licensed adoption agency to which a child has been 

freed for adoption by either relinquishment or termination of parental rights may consider the child's 

religious background in determining an appropriate placement. 

(b) This section shall not be construed to affect the application of the federal Indian Child Welfare Act 

(25 U.S.C. Sec. 1901 and following). 

§ 8710. Adoptive placement with relatives; placement criteria 

(a) If a child is being considered for adoption, the department, county adoption agency, or licensed 

adoption agency shall first consider adoptive placement in the home of a relative or, in the case of an 

Indian child, according to the placement preferences and standards set out in subdivisions (c), (d), (e), 

(f), (g), (h), and (i) of Section 361.31 of the Welfare and Institutions Code. However, if the birth parent 

refuses to consider a relative or sibling placement, if a relative is not available, if placement with an 

available relative is not in the child's best interest, or if placement would permanently separate the child 

from other siblings who are being considered for adoption or who are in foster care and an alternative 

placement would not require the permanent separation, the foster parent or parents of the child shall 

be considered with respect to the child along with all other prospective adoptive parents where all of 

the following conditions are present: 

(1) The child has been in foster care with the foster parent or parents for a period of more than four 

months. 

(2) The child has substantial emotional ties to the foster parent or parents. 

(3) The child's removal from the foster home would be seriously detrimental to the child's well-being. 

(4) The foster parent or parents have made a written request to be considered to adopt the child. 

 (b) In the case of an Indian child whose foster parent or parents or other prospective adoptive parents 

do not fall within the placement preferences established in subdivision (c) or (d) of Section 361.31 of the 

Welfare and Institutions Code, the foster parent or parents or other prospective adoptive parents shall 

only be considered if the court finds, supported by clear and convincing evidence, that good cause exists 

to deviate from these placement preferences. 

(c) This section does not apply to a child who has been adjudged a dependent of the juvenile court 

pursuant to Section 300 of the Welfare and Institutions Code. 

(d) Upon a request to move a child from a prospective adoptive home for the purpose of placement with 

siblings or other relatives, the court shall consider the best interests of the child. 

§ 9208. Children of Indian ancestry; notice to United States Secretary of the Interior 

(a) The clerk of the superior court entering a final order of adoption concerning an Indian child shall 

provide the United States Secretary of the Interior or a designee with a copy of the order within 30 days 

of the date of the order, together with any information necessary to show the following: 
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(1) The name and tribal affiliation of the child. 

(2) The names and addresses of the biological parents. 

(3) The names and addresses of the adoptive parents. 

(4) The identity of any agency having files or information relating to that adoptive placement. 

(b) If the court records contain an affidavit of the biological parent or parents that their identity remain 

confidential, the court shall include that affidavit with the other information. 

§ 9209. Children of Indian ancestry; adoptees who have reached age eighteen; access to information 

(a) Upon application by an Indian individual who has reached the age of 18 years and who was the 

subject of an adoptive placement, the court which entered the final decree of adoption shall inform that 

individual of the tribal affiliation, if any, of the individual's biological parents and provide any other 

information as may be necessary to protect any rights flowing from the individual's tribal relationship, 

including, but not limited to, tribal membership rights or eligibility for federal or tribal programs or 

services available to Indians. 

(b) If the court records contain an affidavit of the biological parent or parents that their identity remain 

confidential, the court shall inform the individual that the Secretary of the Interior may, upon request, 

certify to the individual's tribe that the individual's parentage and other circumstances of birth entitle 

the individual to membership under the criteria established by the tribe. 

§ 9210. Actions commenced under this part; conditions required for California court jurisdiction; 

exceptions 

(a) Except as otherwise provided in subdivisions (b) and (c), a court of this state has jurisdiction over a 

proceeding for the adoption of a minor commenced under this part if any of the following applies: 

(1) Immediately before commencement of the proceeding, the minor lived in this state with a parent, a 

guardian, a prospective adoptive parent, or another person acting as parent, for at least six consecutive 

months, excluding periods of temporary absence, or, in the case of a minor under six months of age, 

lived in this state with any of those individuals from soon after birth and there is available in this state 

substantial evidence concerning the minor's present or future care. 

(2) Immediately before commencement of the proceeding, the prospective adoptive parent lived in this 

state for at least six consecutive months, excluding periods of temporary absence, and there is available 

in this state substantial evidence concerning the minor's present or future care. 

(3) The agency that placed the minor for adoption is located in this state and both of the following 

apply: 

(A) The minor and the minor's parents, or the minor and the prospective adoptive parent, have a 

significant connection with this state. 

(B) There is available in this state substantial evidence concerning the minor's present or future care. 
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(4) The minor and the prospective adoptive parent are physically present in this state and the minor has 

been abandoned or it is necessary in an emergency to protect the minor because the minor has been 

subjected to or threatened with mistreatment or abuse or is otherwise neglected. 

(5) It appears that no other state would have jurisdiction under requirements substantially in 

accordance with paragraphs (1) to (4), inclusive, or another state has declined to exercise jurisdiction on 

the ground that this state is the more appropriate forum to hear a petition for adoption of the minor, 

and there is available in this state substantial evidence concerning the minor's present or future care. 

(b) A court of this state may not exercise jurisdiction over a proceeding for adoption of a minor if at the 

time the petition for adoption is filed a proceeding concerning the custody or adoption of the minor is 

pending in a court of another state exercising jurisdiction substantially in conformity with this part, 

unless the proceeding is stayed by the court of the other state because this state is a more appropriate 

forum or for another reason. 

(c) If a court of another state has issued a decree or order concerning the custody of a minor who may 

be the subject of a proceeding for adoption in this state, a court of this state may not exercise 

jurisdiction over a proceeding for adoption of the minor, unless both of the following apply: 

(1) The requirements for modifying an order of a court of another state under this part are met, the 

court of another state does not have jurisdiction over a proceeding for adoption substantially in 

conformity with paragraphs (1) to (4), inclusive, of subdivision (a), or the court of another state has 

declined to assume jurisdiction over a proceeding for adoption. 

(2) The court of this state has jurisdiction under this section over the proceeding for adoption. 

 (d) For purposes of subdivisions (b) and (c), “a court of another state” includes, in the case of an Indian 

child, a tribal court having and exercising jurisdiction over a custody proceeding involving the Indian 

child. 

Welfare and Institutions Code provisions implementing the Indian Child Welfare Act which are 

incorporated by reference into the Family Code pursuant to section 177. 

§ 224.2. Determination whether child is an Indian child; considerations; scope of inquiry; membership 

status 

 (a) The court, county welfare department, and the probation department have an affirmative and 

continuing duty to inquire whether a child for whom a petition under Section 300, 601, or 602 may be or 

has been filed, is or may be an Indian child. The duty to inquire begins with the initial contact, including, 

but not limited to, asking the party reporting child abuse or neglect whether the party has any 

information that the child may be an Indian child. 

(b) If a child is placed into the temporary custody of a county welfare department pursuant to Section 

306 or county probation department pursuant to Section 307, the county welfare department or county 

probation department has a duty to inquire whether that child is an Indian child. Inquiry includes, but is 

not limited to, asking the child, parents, legal guardian, Indian custodian, extended family members, 

others who have an interest in the child, and the party reporting child abuse or neglect, whether the 

child is, or may be, an Indian child and where the child, the parents, or Indian custodian is domiciled. 
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(c) At the first appearance in court of each party, the court shall ask each participant present in the 

hearing whether the participant knows or has reason to know that the child is an Indian child. The court 

shall instruct the parties to inform the court if they subsequently receive information that provides 

reason to know the child is an Indian child. 

(d) There is reason to know a child involved in a proceeding is an Indian child under any of the following 

circumstances: 

(1) A person having an interest in the child, including the child, an officer of the court, a tribe, an Indian 

organization, a public or private agency, or a member of the child's extended family informs the court 

that the child is an Indian child. 

(2) The residence or domicile of the child, the child's parents, or Indian custodian is on a reservation or 

in an Alaska Native village. 

 (3) Any participant in the proceeding, officer of the court, Indian tribe, Indian organization, or agency 

informs the court that it has discovered information indicating that the child is an Indian child. 

(4) The child who is the subject of the proceeding gives the court reason to know that the child is an 

Indian child. 

(5) The court is informed that the child is or has been a ward of a tribal court. 

(6) The court is informed that either parent or the child possess an identification card indicating 

membership or citizenship in an Indian tribe. 

(e) If the court, social worker, or probation officer has reason to believe that an Indian child is involved 

in a proceeding, the court, social worker, or probation officer shall make further inquiry regarding the 

possible Indian status of the child, and shall make that inquiry as soon as practicable. Further inquiry 

includes, but is not limited to, all of the following: 

(1) Interviewing the parents, Indian custodian, and extended family members to gather the information 

required in paragraph (5) of subdivision (a) of Section 224.3. 

(2) Contacting the Bureau of Indian Affairs and the State Department of Social Services for assistance in 

identifying the names and contact information of the tribes in which the child may be a member, or 

eligible for membership in, and contacting the tribes and any other person that may reasonably be 

expected to have information regarding the child's membership status or eligibility. 

(3) Contacting the tribe or tribes and any other person that may reasonably be expected to have 

information regarding the child's membership, citizenship status, or eligibility. Contact with a tribe shall, 

at a minimum, include telephone, facsimile, or electronic mail contact to each tribe's designated agent 

for receipt of notices under the federal Indian Child Welfare Act of 1978 (25 U.S.C. Sec. 1901 et seq.). 

Contact with a tribe shall include sharing information identified by the tribe as necessary for the tribe to 

make a membership or eligibility determination, as well as information on the current status of the child 

and the case. 

(f) If there is reason to know, as set forth in subdivision (d), that the child is an Indian child, the party 

seeking foster care placement shall provide notice in accordance with paragraph (5) of subdivision (a) of 

Section 224.3. 
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(g) If there is reason to know the child is an Indian child, but the court does not have sufficient evidence 

to determine that the child is or is not an Indian child, the court shall confirm, by way of a report, 

declaration, or testimony included in the record that the agency or other party used due diligence to 

identify and work with all of the tribes of which there is reason to know the child may be a member, or 

eligible for membership, to verify whether the child is in fact a member or whether a biological parent is 

a member and the child is eligible for membership. 

(h) A determination by an Indian tribe that a child is or is not a member of, or eligible for membership in, 

that tribe, or testimony attesting to that status by a person authorized by the tribe to provide that 

determination, shall be conclusive. Information that the child is not enrolled, or is not eligible for 

enrollment in, the tribe is not determinative of the child's membership status unless the tribe also 

confirms in writing that enrollment is a prerequisite for membership under tribal law or custom. 

(i)(1) When there is reason to know that the child is an Indian child, the court shall treat the child as an 

Indian child unless and until the court determines on the record and after review of the report of due 

diligence as described in subdivision (g), and a review of the copies of notice, return receipts, and tribal 

responses required pursuant to Section 224.3, that the child does not meet the definition of an Indian 

child as used in Section 224.1 and the federal Indian Child Welfare Act of 1978 (25 U.S.C. Sec. 1901 et 

seq.). 

(2) If the court makes a finding that proper and adequate further inquiry and due diligence as required 

in this section have been conducted and there is no reason to know whether the child is an Indian child, 

the court may make a finding that the federal Indian Child Welfare Act of 1978 (25 U.S.C. Sec. 1901 et 

seq.) does not apply to the proceedings, subject to reversal based on sufficiency of the evidence. The 

court shall reverse its determination if it subsequently receives information providing reason to believe 

that the child is an Indian child and order the social worker or probation officer to conduct further 

inquiry pursuant to Section 224.3. 

(j) Notwithstanding a determination that the federal Indian Child Welfare Act of 1978 does not apply to 

the proceedings, if the court, social worker, or probation officer subsequently receives any information 

required by Section 224.3 that was not previously available or included in the notice issued under 

Section 224.3, the party seeking placement shall provide the additional information to any tribes 

entitled to notice under Section 224.3 and to the Secretary of the Interior's designated agent. 

(k) The Judicial Council, by July 1, 2021, shall adopt rules of court to allow for telephonic or other remote 

appearance options by an Indian child's tribe in proceedings where the federal Indian Child Welfare Act 

of 1978 (25 U.S.C. Sec. 1901 et seq.) may apply. Telephonic or other computerized remote access for 

court appearances established under this subdivision shall not be subject to fees. 

§ 224.3. Matters involving an Indian child; notice to interested parties; time to notify; proof 

(a) If the court, a social worker, or probation officer knows or has reason to know, as described in 

subdivision (d) of Section 224.2, that an Indian child is involved, notice pursuant to Section 1912 of the 

federal Indian Child Welfare Act of 1978 (25 U.S.C. Sec. 1901 et seq.) shall be provided for hearings that 

may culminate in an order for foster care placement, termination of parental rights, preadoptive 

placement, or adoptive placement, as described in paragraph (1) of subdivision (d) of Section 224.1. The 

notice shall be sent to the minor's parents or legal guardian, Indian custodian, if any, and the child's 
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tribe. Copies of all notices sent shall be served on all parties to the dependency proceeding and their 

attorneys. Notice shall comply with all of the following requirements: 

(1) Notice shall be sent by registered or certified mail with return receipt requested. Additional notice by 

first-class mail is recommended, but not required. 

(2) Notice to the tribe shall be to the tribal chairperson, unless the tribe has designated another agent 

for service. 

(3) Notice of all Indian child custody hearings shall be sent by the party seeking placement of the child to 

all of the following: 

(A) All tribes of which the child may be a member or citizen, or eligible for membership or citizenship, 

unless either of the following occur: 

(i) A tribe has made a determination that the child is not a member or citizen, or eligible for membership 

or citizenship. 

(ii) The court makes a determination as to which tribe is the child's tribe in accordance with subdivision 

(e) of Section 224.1, after which notice need only be sent to the Indian child's tribe. 

(B) The child's parents. 

(C) The child's Indian custodian. 

(4) Notice, to the extent required by federal law, shall be sent to the Secretary of the Interior's 

designated agent. 

(5) In addition to the information specified in other sections of this article, notice shall include all of the 

following information: 

(A) The name, birth date, and birthplace of the Indian child, if known. 

(B) The name of the Indian tribe in which the child is a member, or may be eligible for membership, if 

known. 

(C) All names known of the Indian child's biological parents, grandparents, and great-grandparents, or 

Indian custodians, including maiden, married, and former names or aliases, as well as their current and 

former addresses, birth dates, places of birth and death, tribal enrollment information of other direct 

lineal ancestors of the child, and any other identifying information, if known. 

(D) A copy of the petition by which the proceeding was initiated. 

(E) A copy of the child's birth certificate, if available. 

(F) The location, mailing address, and telephone number of the court and all parties notified pursuant to 

this section. 

(G) The information regarding the time, date, and any location of any scheduled hearings. 

(H) A statement of all of the following: 

(i) The name of the petitioner and the name and address of the petitioner's attorney. 
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(ii) The absolute right of the child's parents, Indian custodians, and tribe to intervene in the proceeding. 

(iii) The right of the child's parents, Indian custodians, and tribe to petition the court to transfer the 

proceeding to the tribal court of the Indian child's tribe, absent objection by either parent and subject to 

declination by the tribal court. 

(iv) The right of the child's parents, Indian custodians, and tribe to, upon request, be granted up to an 

additional 20 days from the receipt of the notice to prepare for the proceeding. 

(v) The potential legal consequences of the proceedings on the future custodial and parental rights of 

the child's parents or Indian custodians. 

(vi) That if the parents or Indian custodians are unable to afford counsel, counsel will be appointed to 

represent the parents or Indian custodians pursuant to Section 1912 of the federal Indian Child Welfare 

Act of 1978. 

(vii) In accordance with Section 827, the information contained in the notice, petition, pleading, and 

other court documents is confidential. Any person or entity notified shall maintain the confidentiality of 

the information contained in the notice concerning the particular proceeding and not reveal that 

information to anyone who does not need the information in order to exercise the tribe's rights under 

the federal Indian Child Welfare Act of 1978. 

(b) Notice shall be sent whenever it is known or there is reason to know that an Indian child is involved, 

and for every hearing that may culminate in an order for foster care placement, termination of parental 

rights, preadoptive placement, or adoptive placement, as described in paragraph (1) of subdivision (d) of 

Section 224.1, unless it is determined that the federal Indian Child Welfare Act of 1978 does not apply to 

the case in accordance with Section 224.2. After a tribe acknowledges that the child is a member of, or 

eligible for membership in, that tribe, or after a tribe intervenes in a proceeding, the information set out 

in subparagraphs (C), (D), (E), and (H) of paragraph (5) of subdivision (a) need not be included with the 

notice. 

(c) Proof of the notice, including copies of notices sent and all return receipts and responses received, 

shall be filed with the court in advance of the hearing, except as permitted under subdivision (d). 

(d) A proceeding shall not be held until at least 10 days after receipt of notice by the parent, Indian 

custodian, the tribe, or the Bureau of Indian Affairs, except for a hearing held pursuant to Section 319, 

provided that notice of the hearing held pursuant to Section 319 shall be given as soon as possible after 

the filing of the petition to declare the Indian child a dependent child. Notice to tribes of the hearing 

pursuant to Section 319 shall be consistent with the requirements for notice to parents set forth in 

Sections 290.1 and 290.2. With the exception of the hearing held pursuant to Section 319, the parent, 

Indian custodian, or tribe shall, upon request, be granted up to 20 additional days to prepare for that 

proceeding. This subdivision does not limit the rights of the parent, Indian custodian, or tribe to more 

than 10 days' notice when a lengthier notice period is required by law. 

(e) With respect to giving notice to Indian tribes, a party is subject to court sanctions if that person 

knowingly and willfully falsifies or conceals a material fact concerning whether the child is an Indian 

child, or counsels a party to do so. 
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(f) The inclusion of contact information of any adult or child that would otherwise be required to be 

included in the notification pursuant to this section shall not be required if that person is at risk of harm 

as a result of domestic violence, child abuse, sexual abuse, or stalking. 

(g) For any hearing that does not meet the definition of an Indian child custody proceeding set forth in 

Section 224.1, or is not an emergency proceeding, notice to the child's parents, Indian custodian, and 

tribe shall be sent in accordance with Sections 292, 293, and 295. 

§ 224.4. Intervention in proceedings by tribe 

The Indian child's tribe and Indian custodian have the right to intervene at any point in an Indian child 

custody proceeding. 

§ 224.5. Full faith and credit to tribal proceedings and records 

In an Indian child custody proceeding, the court shall give full faith and credit to the public acts, records, 

judicial proceedings, and judgments of any Indian tribe applicable to the proceeding to the same extent 

that such entities give full faith and credit to the public acts, records, judicial proceedings, and 

judgments of any other entity. 

§ 224.6. Testimony of qualified expert witnesses; qualifications; participation at hearings; written 

reports and recommendations 

(a) When testimony of a “qualified expert witness” is required in an Indian child custody proceeding, a 

“qualified expert witness” shall be qualified to testify regarding whether continued custody of the child 

by the parent or Indian custodian is likely to result in serious emotional or physical damage to the child 

and shall be qualified to testify to the prevailing social and cultural standards of the Indian child's tribe. 

A person may be designated by the child's tribe as qualified to testify to the prevailing social and cultural 

standards of the Indian child's tribe. The individual may not be an employee of the person or agency 

recommending foster care placement or termination of parental rights. 

 (b) In considering whether to remove an Indian child from the custody of a parent or Indian custodian 

or to terminate the parental rights of the parent of an Indian child, the court shall do both of the 

following: 

(1) Require that a qualified expert witness testify regarding whether continued custody of the child by 

the parent or Indian custodian is likely to result in serious emotional or physical damage to the child. 

(2) Consider evidence concerning the prevailing social and cultural standards of the Indian child's tribe, 

including that tribe's family organization and child-rearing practices. 

(c) Persons with the following characteristics are most likely to meet the requirements for a qualified 

expert witness for purposes of Indian child custody proceedings: 

(1) A person designated by the Indian child's tribe as being qualified to testify to the prevailing social and 

cultural standards of the Indian child's tribe. 

(2) A member or citizen of the Indian child's tribe who is recognized by the tribal community as 

knowledgeable in tribal customs as they pertain to family organization and child-rearing practices. 
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(3) An expert witness having substantial experience in the delivery of child and family services to 

Indians, and extensive knowledge of prevailing social and cultural standards and child-rearing practices 

within the Indian child's tribe. 

 (d) The court or any party may request the assistance of the Indian child's tribe or Bureau of Indian 

Affairs agency serving the Indian child's tribe in locating persons qualified to serve as expert witnesses. 

(e) The court may accept a declaration or affidavit from a qualified expert witness in lieu of testimony 

only if the parties have so stipulated in writing and the court is satisfied the stipulation is made 

knowingly, intelligently, and voluntarily. 

§ 305.5. Indian child custody proceedings; child as ward of tribal court or subject to exclusive 

jurisdiction of tribe; transfer of proceedings to tribal court; petition for transfer 

(a) In any Indian child custody proceeding as defined by Section 224.1, the court shall determine the 

child's residence and domicile as defined in Section 224.1 and in the federal Indian Child Welfare Act of 

1978 (25 U.S.C. Sec. 1901 et seq.). 

 (b) If at any stage of an Indian child custody proceeding as defined in Section 224.1 and in Section 1903 

of the federal Indian Child Welfare Act of 1978, the court receives information from the child welfare 

agency or any other source that suggests an Indian child is already a ward of a tribal court or resides or 

is domiciled within a reservation of an Indian tribe that has exclusive jurisdiction over child custody 

proceedings, as recognized in Section 1911 of Title 25 of the United States Code, or reassumed exclusive 

jurisdiction over Indian child custody proceedings pursuant to Section 1918 of Title 25 of the United 

States Code, the state court shall expeditiously notify the tribe and the tribal court of the pending 

dismissal based on the tribe's exclusive jurisdiction. The notification shall advise the tribe that the state 

court will dismiss the child custody proceeding upon receiving confirmation from the tribe that the child 

is a ward of a tribal court or subject to the tribe's exclusive jurisdiction. 

(c) Unless otherwise agreed upon by the state and the tribe pursuant to Section 1919 of Title 25 of the 

United States Code, upon receipt of confirmation that the child is already a ward of a tribal court or is 

subject to the exclusive jurisdiction of an Indian tribe as described in subdivision (b), the state court shall 

dismiss the child custody proceeding and ensure that the tribal court is sent all information regarding 

the proceeding, including, but not limited to, the pleadings and any state court record. If the local 

agency has not already transferred physical custody of the Indian child to the child's tribe, the state 

court shall order that the local agency do so forthwith and hold in abeyance any dismissal order pending 

confirmation that the Indian child is in the physical custody of the tribe. This subdivision does not 

preclude a state court from ordering an Indian child detained on an emergency basis pursuant to Section 

319 if emergency removal is necessary to protect the child from imminent physical damage or harm and 

if more time is needed to facilitate the transfer of custody of the Indian child from the county welfare 

department to the tribe. 

(d) In the case of an Indian child who is not a ward of a tribal court or subject to the exclusive jurisdiction 

of an Indian tribe, as described in subdivision (b), the state court shall transfer the proceeding to the 

jurisdiction of the child's tribe upon petition of either parent, the Indian custodian, or the child's tribe, 

unless the state court finds good cause not to transfer. The petition for transfer may be made orally on 

the record or in writing at any stage of the proceedings. Upon receipt of a petition for transfer, the state 
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court shall terminate jurisdiction only after receiving confirmation that the tribal court has accepted the 

transfer. At the time that the state court terminates jurisdiction, the state court shall also do both of the 

following: 

(1) Expeditiously provide the tribal court with all records related to the proceeding, including, but not 

limited to, the pleadings and any state court record. 

(2) Work with the tribal court to ensure that the transfer of the child and of the proceeding is 

accomplished smoothly and in a way that minimizes the disruption of services to the family. 

(e)(1) If a petition to transfer proceedings as described in subdivision (d) is made orally on the record or 

in writing, the state court shall find good cause to deny the petition if either of the following 

circumstances are shown to exist: 

(A) One or both of the child's parents object to the transfer. 

(B) The tribal court of the child's tribe declines the transfer. 

(2) In determining whether good cause exists to deny a transfer, the state court shall not consider any of 

the following: 

(A) Socioeconomic conditions and the perceived adequacy of tribal social services or judicial systems. 

(B) Whether the child custody proceeding is at an advanced stage if the Indian child's parent, Indian 

custodian, or tribe did not receive notice of the child custody proceeding until an advanced stage. It shall 

not, in and of itself, be considered an unreasonable delay for a party to wait until reunification efforts 

have failed and reunification services have been terminated before filing a petition to transfer. 

(C) Whether there have been prior proceedings involving the child for which no transfer petition was 

filed. 

(D) Whether the transfer could affect the placement of the child. 

(E) Whether the Indian child has cultural connections with the tribe or its reservation. 

(3) The burden of establishing good cause not to transfer shall be on the party opposing the transfer. If 

the state court believes, or any party asserts, that good cause not to transfer exists, the reasons for that 

belief or assertion shall be stated orally on the record or in writing and made available to all parties who 

are petitioning for the transfer, and the petitioner shall have the opportunity to provide information or 

evidence in rebuttal of the belief or assertion. 

(4) This section and Sections 1911 and 1918 of Title 25 of the United States Code shall not be construed 

as requiring a tribe to petition the Secretary of the Interior to reassume exclusive jurisdiction pursuant 

to Section 1918 of Title 25 of the United States Code prior to exercising jurisdiction over a proceeding 

transferred under subdivision (d). 

(f) If any petitioner in an Indian child custody proceeding has improperly removed the child from the 

custody of the parent or Indian custodian or has improperly retained custody after a visit or other 

temporary relinquishment of custody, the state court shall decline jurisdiction over the petition and 

shall immediately return the child to his or her parent or Indian custodian, unless retaining the child 
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outside the custody of his or her parent or Indian custodian is necessary to prevent imminent physical 

damage or harm. 

(g) This section shall not be construed to prevent the emergency removal of an Indian child who is a 

ward of a tribal court or resides or is domiciled within a reservation of an Indian tribe that has exclusive 

jurisdiction over child custody proceedings, but is temporarily located off the reservation, from a parent 

or Indian custodian or the emergency placement of the child in a foster home or institution in order to 

prevent imminent physical damage or harm to the child. The state or local authority shall ensure that 

the emergency removal or placement terminates immediately when the removal or placement is no 

longer necessary to prevent imminent physical damage or harm to the child and shall expeditiously 

initiate an Indian child custody proceeding, transfer the child to the jurisdiction of the Indian child's 

tribe, or restore the child to the parent or Indian custodian, as may be appropriate. 

(h) When an Indian child is transferred from a state court to an Indian tribe pursuant to subdivision (c), 

(d), or (g), the county shall, pursuant to Section 827.15, release the child case file to the tribe having 

jurisdiction. 

§ 361.31. Placement of Indian children; considerations; priority of placement in adoptions; departure 

from placement preferences; record of foster care 

(a) If an Indian child is removed from the physical custody of his or her parents or Indian custodian 

pursuant to Section 361, the child's placement shall comply with this section. The placement shall be 

analyzed each time there is a change in placement. 

(b) Any foster care or guardianship placement of an Indian child, or any emergency removal of a child 

who is known to be, or if there is reason to know that the child is, an Indian child shall be in the least 

restrictive setting that most approximates a family situation and in which the child's special needs, if 

any, may be met. The child shall also be placed within reasonable proximity to the child's home, taking 

into account any special needs of the child. Preference shall be given to the child's placement with one 

of the following, in descending priority order: 

(1) A member of the child's extended family, as defined in Section 1903 of the federal Indian Child 

Welfare Act of 1978 (25 U.S.C. Sec. 1901 et seq.). 

(2) A foster home licensed, approved, or specified by the child's tribe. 

 (3) An Indian foster home licensed or approved by an authorized non-Indian licensing authority. 

 (4) An institution for children approved by an Indian tribe or operated by an Indian organization that 

has a program suitable to meet the Indian child's needs. 

(c) In any adoptive placement of an Indian child, preference shall be given to a placement with one of 

the following, in descending priority order: 

(1) A member of the child's extended family, as defined in Section 1903 of the federal Indian Child 

Welfare Act of 1978 (25 U.S.C. Sec. 1901 et seq.). 

(2) Other members or citizens of the child's tribe. 

(3) Another Indian family. 
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(d) Notwithstanding the placement preferences listed in subdivisions (b) and (c), if a different order of 

placement preference is established by the child's tribe, the court or agency effecting the placement 

shall follow the order of preference established by the tribe, so long as the placement is the least 

restrictive setting appropriate to the particular needs of the child as provided in subdivision (b). 

(e) Where appropriate, the placement preference of the Indian child, if of sufficient age, or parent shall 

be considered. In applying the preferences, a consenting parent's request for anonymity shall also be 

given weight by the court or agency effecting the placement. 

(f) The prevailing social and cultural standards of the Indian community in which the parent or extended 

family members of an Indian child reside, or with which the parent or extended family members 

maintain social and cultural ties, or the prevailing social and cultural standards of the Indian child's tribe 

shall be applied in meeting the placement preferences under this section. A determination of the 

applicable prevailing social and cultural standards may be confirmed by the Indian child's tribe or by the 

testimony or other documented support of a qualified expert witness, as defined in subdivision (c) of 

Section 224.6, who is knowledgeable regarding the social and cultural standards of the Indian 

community. 

(g) Any person or court involved in the placement of an Indian child shall use the services of the Indian 

child's tribe, whenever available through the tribe, in seeking to secure placement within the order of 

placement preference established in this section and in the supervision of the placement. 

(h) If a party asserts that good cause not to follow the placement preferences exists, the reason for that 

assertion shall be stated orally on the record or provided in writing to the parties to the Indian child 

custody proceeding and the court. 

(i) The party seeking departure from the placement preferences shall bear the burden of proving by 

clear and convincing evidence that there is good cause to depart from the placement preferences. 

(j) A state court's determination of good cause to depart from the placement preferences shall be made 

on the record or in writing and shall be based on one or more of the following considerations: 

(1) The request of one or both of the Indian child's parents, if they attest that they have reviewed the 

placement options, if any, that comply with the order of preference. 

(2) The request of the child, if the child is of sufficient age and capacity to understand the decision that 

is being made. 

(3) The presence of a sibling attachment that can be maintained only through a particular placement. 

(4) The extraordinary physical, mental, or emotional needs of the Indian child, including specialized 

treatment services that may be unavailable in the community where families who meet the placement 

preferences live. 

(5) The unavailability of a suitable placement after a determination by the court that a diligent search 

was conducted. For purposes of this paragraph, the standard for determining whether a placement is 

unavailable shall conform to the prevailing social and cultural standards of the Indian community in 

which the Indian child's parent or extended family resides or with which the Indian child's parent or 

extended family members maintain social and cultural ties. 
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(k) A placement shall not depart from the preferences based on the socioeconomic status of any 

placement relative to another placement. 

(l) A placement shall not depart from the preferences based solely on ordinary bonding or attachment 

that flowed from time spent in a nonpreferred placement that was made in violation of the federal 

Indian Child Welfare Act of 1978 (25 U.S.C. Sec. 1901 et seq.). 

(m) A record of each foster care placement or adoptive placement of an Indian child shall be maintained 

in perpetuity by the State Department of Social Services. The record shall document the active efforts to 

comply with the applicable order of preference specified in this section, and shall be made available 

within 14 days of a request by the child's tribe. 

§ 361.7. Termination of parental rights or involuntary placement of Indian children; standards 

(a) Notwithstanding Section 361.5, a party seeking an involuntary foster care placement of, or 

termination of parental rights over, an Indian child shall provide evidence to the court that active efforts 

have been made to provide remedial services and rehabilitative programs designed to prevent the 

breakup of the Indian family and that these efforts have proved unsuccessful. The active efforts shall be 

documented in detail in the record. 

(b) What constitutes active efforts shall be assessed on a case-by-case basis. The active efforts shall be 

made in a manner that takes into account the prevailing social and cultural values, conditions, and way 

of life of the Indian child's tribe.  Active efforts shall utilize the available resources of the Indian child's 

extended family, tribe, tribal and other Indian social service agencies, and individual Indian caregiver 

service providers. 

(c) A foster care placement or guardianship shall not be ordered in the proceeding in the absence of a 

determination, supported by clear and convincing evidence, including testimony of a qualified expert 

witness, as defined in Section 224.6, that the continued custody of the child by the parent or Indian 

custodian is likely to result in serious emotional or physical damage to the child. 


