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Jurisdictional Issues in California Regarding Indians and Indian Country
California Indian Tribes and Territory
California currently has approximately 110 federally recognized tribes,1 with nearly 100
separate reservations or rancherias.2 In addition there are currently 81 groups petitioning
for federal recognition.3 In the 2010 census roughly 725,000 California citizens
identified as American Indian or Alaska Native either alone or in combination with other
ethnicities.4 This represents roughly 14% of the entire American Indian/Alaska Native
population of the United States.
General Rules (these rules apply in California unless modified by PL 280)
Tribes are sovereign and have exclusive inherent jurisdiction over their territory and
members, but not necessarily with jurisdiction over non-Indians even within tribal
territory.
Tribes are under the exclusive and plenary jurisdiction of the federal congress, which
may restrict or abolish jurisdiction and sovereignty. The federal government has
exercised this power a number of times to limit tribal jurisdiction, assume federal
jurisdiction over a number of areas, and delegate that jurisdiction to some states.
Congress has granted limited jurisdictional authority to the federal courts (under the
General Crimes Act 18 USC § 1153 and the Major Crimes Act 18 USC § 1152) and to
state courts (for example under Public Law 280). Congress has imposed limits on tribal
courts through the Indian Civil Rights Act (ICRA 25 USC § 1301-1303).
Public Law 280
The general jurisdictional scheme was altered in California by Public Law 280 enacted
by Congress in 1953. PL 280 transferred federal criminal jurisdiction and conferred
some civil jurisdiction on states and state courts in the six mandatory Public Law 280
states, which includes California. Public Law 280 is now codified in federal law as 28
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-2U.S.C. § 1360 regarding civil jurisdiction and 18 U.S.C. § 1162 regarding criminal
jurisdiction.5
Per the U.S. Supreme Court in California v. Cabazon Band of Mission Indians (1987)
480 U.S. 202, Public Law 280 had the following effect on California’s civil and criminal
jurisdiction in Indian Country:
In Pub L. 280, Congress expressly granted six States, including California,
jurisdiction over specified areas of Indian country within the States and
provided for the assumption of jurisdiction by other States. In § 2 [ie.18
U.S.C. § 1162], California was granted broad criminal jurisdiction over
offenses committed by or against Indians within all Indian country within
the State. Section 4’s [ie. 28 U.S.C. § 1360] grant of civil jurisdiction was
more limited. In Bryan v. Itasca County, 426 U.S. 373 (1976), we
interpreted § 4 to grant States jurisdiction over private civil litigation
involving reservation Indians in state court, but not to grant general civil
regulatory authority. Id., at 385, 388-390. Accordingly, when a State
seeks to enforce a law within an Indian reservation under the authority of
Pub. L. 280 it must be determined whether the law is criminal in nature,
and thus fully applicable to the reservation under § 2, or civil in nature,
and applicable only as it may be relevant to private civil litigation in state
court. (at pp. 207-208)
The “criminal/prohibitory” versus “civil/regulatory” distinction was set out by the Court
in Cabazon as follows:
[I]f the intent of a state law is generally to prohibit certain conduct, it falls
within Pub. L. 280’s grant of criminal jurisdiction, but if the state law
generally permits the conduct at issue, subject to regulation, it must be
classified as civil/regulatory and Publ. L. 280 does not authorize its
enforcement on an Indian reservation. (p. 209)
So, in terms of civil jurisdiction, the effect of PL 280 was merely to grant Indians access
to state court forums to resolve disputes. It did not give the state jurisdiction to impose
civil regulatory laws on the tribes or tribal territory. Note that the fact that there are
misdemeanor criminal penalties for infraction of a law is not sufficient in and of itself to
convert it from civil/regulatory into criminal/prohibitory for the purposes of Pub. L. 280.
Further, PL 280 applies only to STATE laws of general application, local ordinances do
not apply.
The term “Indian Country” is defined in 18 U.S.C. § 1151:
Except as otherwise provided in sections 1154 and 1156 of this title, the
term “Indian country”, as used in this chapter, means (a) all land within
the limits of any Indian reservation under the jurisdiction of the United
5
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-3States Government, notwithstanding the issuance of any patent, and,
including rights-of-way running through the reservation, (b) all dependent
Indian communities within the borders of the United States whether within
the original or subsequently acquired territory thereof, and whether within
or without the limits of a state, and (c) all Indian allotments, the Indian
titles to which have not been extinguished, including rights-of-way
running through the same.
California Criminal Jurisdiction in Indian Country pursuant to Public Law 280
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While tribes are recognized as sovereign, they are not “states” for the purposes of the full
faith and credit requirements of Article IV of the U.S. Constitution. There is general
consensus (but no Supreme Court authority on point) that tribes are not encompassed by
the federal full faith and credit statute (28 U.S.C. §1738). There are, however, a number
of relevant federal and state provisions that mandate full faith and credit for and between
tribal courts:


Indian Child Welfare Act (25 U.S.C. § 1911 (d))



Violence Against Women Act (18 U.S.C. § 2265)



Child Support Enforcement Act (28 U.S.C. 1738 B)



Uniform Child Custody Jurisdiction and Enforcement Act (Family Code
§3404)

Where there is no specific statutory mandate for full faith and credit, the general rule is
that tribal court orders are entitled to comity
Effect on Dependency and Delinquency Jurisdiction
Under the jurisdictional regime of PL 280, State courts in California generally have
jurisdiction over dependency and delinquency cases involving Indians and Indian
children, even if the events occur in Indian country. However, this jurisdiction is affected
by the requirements of the Indian Child Welfare Act (ICWA) and the fact that tribe’s may
also exercise jurisdiction over these matters. Pursuant to ICWA (25 U.S.C. § 1911) even
in PL-280 state, tribal jurisdiction is exclusive where a child is already the ward of a
tribal court. Further, ICWA recognizes presumptive tribal jurisdiction over cases
involving Indian children who are not already wards of a tribal court.
Effect on Jurisdiction in DV cases and ability to enforce protective orders
If events take place in Indian country and either the victim or perpetrator or both are
Indian, then tribal court may exercise concurrent jurisdiction with the state court. (Note
that there may also be federal jurisdiction over some federally defined crimes). Tribal
jurisdiction and remedies subject to limitations under the Indian Civil Rights Act and
Major Crimes Act.
Civil state protective or restraining orders may be considered civil/regulatory and
therefore be unenforceable in Indian country unless registered with the tribe/tribal court.
Some county police departments take position that they have no authority to enforce
protective orders in Indian country. Restraining orders issued in a criminal case should
be enforced/enforceable on tribal lands.
Few California tribes have tribal courts or tribal police departments.
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General Crimes Act:
18 U.S.C. § 1152. Laws governing
Except as otherwise expressly provided by law, the general laws of the United States as
to the punishment of offenses committed in any place within the sole and exclusive
jurisdiction of the United States, except the District of Columbia, shall extend to the
Indian country.
This section shall not extend to offenses committed by one Indian against the person or
property of another Indian, nor to any Indian committing any offense in the Indian
country who has been punished by the local law of the tribe, or to any case where, by
treaty stipulations, the exclusive jurisdiction over such offenses is or may be secured to
the Indian tribes respectively.
Major Crimes Act:
18 U.S.C. § 1153. Offenses committed within Indian country
(a) Any Indian who commits against the person or property of another Indian or other
person any of the following offenses, namely, murder, manslaughter, kidnapping,
maiming, a felony under chapter 109A, incest, a felony assault under section 113, an
assault against an individual who has not attained the age of 16 years, felony child abuse
or neglect, arson, burglary, robbery, and a felony under section 661 of this title within the
Indian country, shall be subject to the same law and penalties as all other persons
committing any of the above offenses, within the exclusive jurisdiction of the United
States.
(b) Any offense referred to in subsection (a) of this section that is not defined and
punished by Federal law in force within the exclusive jurisdiction of the United States
shall be defined and punished in accordance with the laws of the State in which such
offense was committed as are in force at the time of such offense.
Embezzlement:
18 U.S.C. § 1163. Embezzlement and theft from Indian tribal organizations
Whoever embezzles, steals, knowingly converts to his use or the use of another, willfully
misapplies, or willfully permits to be misapplied, any of the moneys, funds, credits,
goods, assets, or other property belonging to any Indian tribal organization or intrusted to
the custody or care of any officer, employee, or agent of an Indian tribal organization; or
Whoever, knowing any such moneys, funds, credits, goods, assets, or other property to
have been so embezzled, stolen, converted, misapplied or permitted to be misapplied,

-6receives, conceals, or retains the same with intent to convert it to his use or the use of
another-Shall be fined under this title, or imprisoned not more than five years, or both; but if the
value of such property does not exceed the sum of $1,000, he shall be fined under this
title, or imprisoned not more than one year, or both.
As used in this section, the term “Indian tribal organization” means any tribe, band, or
community of Indians which is subject to the laws of the United States relating to Indian
affairs or any corporation, association, or group which is organized under any of such
laws.
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Public Law 280
Public Law 280 (Criminal Provision):
18 U.S.C. § 1162. State jurisdiction over offenses committed by or against Indians in
the Indian country
(a) Each of the States or Territories listed in the following table shall have jurisdiction
over offenses committed by or against Indians in the areas of Indian country listed
opposite the name of the State or Territory to the same extent that such State or Territory
has jurisdiction over offenses committed elsewhere within the State or Territory, and the
criminal laws of such State or Territory shall have the same force and effect within such
Indian country as they have elsewhere within the State or Territory:
State or Territory of Indian country affected
Alaska
All Indian country within the State, except that on Annette
Islands, the Metlakatla Indian community may exercise
jurisdiction over offenses committed by Indians in the same
manner in which such jurisdiction may be exercised by Indian
tribes in Indian country over which State jurisdiction has not
been extended
California
All Indian country within the State
Minnesota
All Indian country within the State, except the Red Lake
Reservation
Nebraska
All Indian country within the State
Oregon
All Indian country within the State, except the Warm Springs
Reservation
Wisconsin
All Indian country within the State
(b) Nothing in this section shall authorize the alienation, encumbrance, or taxation of any
real or personal property, including water rights, belonging to any Indian or any Indian
tribe, band, or community that is held in trust by the United States or is subject to a
restriction against alienation imposed by the United States; or shall authorize regulation
of the use of such property in a manner inconsistent with any Federal treaty, agreement,
or statute or with any regulation made pursuant thereto; or shall deprive any Indian or any
Indian tribe, band, or community of any right, privilege, or immunity afforded under
Federal treaty, agreement, or statute with respect to hunting, trapping, or fishing or the
control, licensing, or regulation thereof.
(c) The provisions of sections 1152 and 1153 of this chapter shall not be applicable
within the areas of Indian country listed in subsection (a) of this section as areas over
which the several States have exclusive jurisdiction.
(d) Notwithstanding subsection (c), at the request of an Indian tribe, and after
consultation with and consent by the Attorney General--

-8(1) sections 1152 and 1153 shall apply in the areas of the Indian country of the Indian
tribe; and
(2) jurisdiction over those areas shall be concurrent among the Federal Government, State
governments, and, where applicable, tribal governments.
Public Law 280 (Civil Provisions):
28 U.S.C. § 1360. State civil jurisdiction in actions to which Indians are parties
(a) Each of the States listed in the following table shall have jurisdiction over civil causes
of action between Indians or to which Indians are parties which arise in the areas of
Indian country listed opposite the name of the State to the same extent that such State has
jurisdiction over other civil causes of action, and those civil laws of such State that are of
general application to private persons or private property shall have the same force and
effect within such Indian country as they have elsewhere within the State:
State of
Alaska
California
Minnesota
Nebraska
Oregon
Wisconsin

Indian country affected
All Indian country within the State
All Indian country within the State
All Indian country within the State, except the Red Lake
Reservation
All Indian country within the State
All Indian country within the State, except the Warm Springs
Reservation
All Indian country within the State

(b) Nothing in this section shall authorize the alienation, encumbrance, or taxation of any
real or personal property, including water rights, belonging to any Indian or any Indian
tribe, band, or community that is held in trust by the United States or is subject to a
restriction against alienation imposed by the United States; or shall authorize regulation
of the use of such property in a manner inconsistent with any Federal treaty, agreement,
or statute or with any regulation made pursuant thereto; or shall confer jurisdiction upon
the State to adjudicate, in probate proceedings or otherwise, the ownership or right to
possession of such property or any interest therein.
(c) Any tribal ordinance or custom heretofore or hereafter adopted by an Indian tribe,
band, or community in the exercise of any authority which it may possess shall, if not
inconsistent with any applicable civil law of the State, be given full force and effect in the
determination of civil causes of action pursuant to this section.
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Federal Laws Requiring Full Faith and Credit
18 U.S.C. § 2265. Full faith and credit given to protection orders
(a) Full faith and credit.--Any protection order issued that is consistent with subsection
(b) of this section by the court of one State, Indian tribe, or territory (the issuing State,
Indian tribe, or territory) shall be accorded full faith and credit by the court of another
State, Indian tribe, or territory (the enforcing State, Indian tribe, or territory) and enforced
by the court and law enforcement personnel of the other State, Indian tribal government
or Territory as if it were the order of the enforcing State or tribe.
(b) Protection order.--A protection order issued by a State, tribal, or territorial court is
consistent with this subsection if-(1) such court has jurisdiction over the parties and matter under the law of such State,
Indian tribe, or territory; and
(2) reasonable notice and opportunity to be heard is given to the person against whom the
order is sought sufficient to protect that person's right to due process. In the case of ex
parte orders, notice and opportunity to be heard must be provided within the time
required by State, tribal, or territorial law, and in any event within a reasonable time after
the order is issued, sufficient to protect the respondent's due process rights.
(c) Cross or counter petition.--A protection order issued by a State, tribal, or territorial
court against one who has petitioned, filed a complaint, or otherwise filed a written
pleading for protection against abuse by a spouse or intimate partner is not entitled to full
faith and credit if-(1) no cross or counter petition, complaint, or other written pleading was filed seeking
such a protection order; or
(2) a cross or counter petition has been filed and the court did not make specific findings
that each party was entitled to such an order.
(d) Notification and registration.-(1) Notification.--A State, Indian tribe, or territory according full faith and credit to an
order by a court of another State, Indian tribe, or territory shall not notify or require
notification of the party against whom a protection order has been issued that the
protection order has been registered or filed in that enforcing State, tribal, or territorial
jurisdiction unless requested to do so by the party protected under such order.
(2) No prior registration or filing as prerequisite for enforcement.--Any protection
order that is otherwise consistent with this section shall be accorded full faith and credit,
notwithstanding failure to comply with any requirement that the order be registered or
filed in the enforcing State, tribal, or territorial jurisdiction.
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(3) Limits on Internet publication of registration information.--A State, Indian tribe,
or territory shall not make available publicly on the Internet any information regarding
the registration, filing of a petition for, or issuance of a protection order, restraining order
or injunction, restraining order, or injunction in either the issuing or enforcing State,
tribal or territorial jurisdiction, if such publication would be likely to publicly reveal the
identity or location of the party protected under such order. A State, Indian tribe, or
territory may share court-generated and law enforcement-generated information
contained in secure, governmental registries for protection order enforcement purposes.
(e) Tribal court jurisdiction.--For purposes of this section, a court of an Indian tribe
shall have full civil jurisdiction to issue and enforce protection orders involving any
person, including the authority to enforce any orders through civil contempt proceedings,
to exclude violators from Indian land, and to use other appropriate mechanisms, in
matters arising anywhere in the Indian country of the Indian tribe (as defined in section
1151) or otherwise within the authority of the Indian tribe.
25 U.S.C. § 1911. Indian tribe jurisdiction over Indian child custody proceedings
(d) Full faith and credit to public acts, records, and judicial proceedings of Indian tribes
The United States, every State, every territory or possession of the United States, and
every Indian tribe shall give full faith and credit to the public acts, records, and judicial
proceedings of any Indian tribe applicable to Indian child custody proceedings to the
same extent that such entities give full faith and credit to the public acts, records, and
judicial proceedings of any other entity.
§ 1738B. Full faith and credit for child support orders
(a) General rule.--The appropriate authorities of each State-(1) shall enforce according to its terms a child support order made consistently with this
section by a court of another State; and
(2) shall not seek or make a modification of such an order except in accordance with
subsections (e), (f), and (i).
(b) Definitions.--In this section:
“child” means-(A) a person under 18 years of age; and
(B) a person 18 or more years of age with respect to whom a child support order has been
issued pursuant to the laws of a State.
“child's State” means the State in which a child resides.
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“child's home State” means the State in which a child lived with a parent or a person
acting as parent for at least 6 consecutive months immediately preceding the time of
filing of a petition or comparable pleading for support and, if a child is less than 6 months
old, the State in which the child lived from birth with any of them. A period of temporary
absence of any of them is counted as part of the 6-month period.
“child support” means a payment of money, continuing support, or arrearages or the
provision of a benefit (including payment of health insurance, child care, and educational
expenses) for the support of a child.
“child support order”-(A) means a judgment, decree, or order of a court requiring the payment of child support
in periodic amounts or in a lump sum; and
(B) includes-(i) a permanent or temporary order; and
(ii) an initial order or a modification of an order.
“contestant” means-(A) a person (including a parent) who-(i) claims a right to receive child support;
(ii) is a party to a proceeding that may result in the issuance of a child support order; or
(iii) is under a child support order; and
(B) a State or political subdivision of a State to which the right to obtain child support has
been assigned.
“court” means a court or administrative agency of a State that is authorized by State law
to establish the amount of child support payable by a contestant or make a modification
of a child support order.
“modification” means a change in a child support order that affects the amount, scope, or
duration of the order and modifies, replaces, supersedes, or otherwise is made subsequent
to the child support order.
“State” means a State of the United States, the District of Columbia, the Commonwealth
of Puerto Rico, the territories and possessions of the United States, and Indian country (as
defined in section 1151 of title 18).
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(c) Requirements of child support orders.--A child support order made by a court of a
State is made consistently with this section if-(1) a court that makes the order, pursuant to the laws of the State in which the court is
located and subsections (e), (f), and (g)-(A) has subject matter jurisdiction to hear the matter and enter such an order; and
(B) has personal jurisdiction over the contestants; and
(2) reasonable notice and opportunity to be heard is given to the contestants.
(d) Continuing jurisdiction.--A court of a State that has made a child support order
consistently with this section has continuing, exclusive jurisdiction over the order if the
State is the child's State or the residence of any individual contestant unless the court of
another State, acting in accordance with subsections (e) and (f), has made a modification
of the order.
(e) Authority to modify orders.--A court of a State may modify a child support order
issued by a court of another State if-(1) the court has jurisdiction to make such a child support order pursuant to subsection
(i); and
(2)(A) the court of the other State no longer has continuing, exclusive jurisdiction of the
child support order because that State no longer is the child's State or the residence of any
individual contestant; or
(B) each individual contestant has filed written consent with the State of continuing,
exclusive jurisdiction for a court of another State to modify the order and assume
continuing, exclusive jurisdiction over the order.
(f) Recognition of child support orders.--If 1 or more child support orders have been
issued with regard to an obligor and a child, a court shall apply the following rules in
determining which order to recognize for purposes of continuing, exclusive jurisdiction
and enforcement:
(1) If only 1 court has issued a child support order, the order of that court must be
recognized.
(2) If 2 or more courts have issued child support orders for the same obligor and child,
and only 1 of the courts would have continuing, exclusive jurisdiction under this section,
the order of that court must be recognized.
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and more than 1 of the courts would have continuing, exclusive jurisdiction under this
section, an order issued by a court in the current home State of the child must be
recognized, but if an order has not been issued in the current home State of the child, the
order most recently issued must be recognized.
(4) If 2 or more courts have issued child support orders for the same obligor and child,
and none of the courts would have continuing, exclusive jurisdiction under this section, a
court having jurisdiction over the parties shall issue a child support order, which must be
recognized.
(5) The court that has issued an order recognized under this subsection is the court having
continuing, exclusive jurisdiction under subsection (d).
(g) Enforcement of modified orders.--A court of a State that no longer has continuing,
exclusive jurisdiction of a child support order may enforce the order with respect to
nonmodifiable obligations and unsatisfied obligations that accrued before the date on
which a modification of the order is made under subsections (e) and (f).
(h) Choice of law.-(1) In general.--In a proceeding to establish, modify, or enforce a child support order, the
forum State's law shall apply except as provided in paragraphs (2) and (3).
(2) Law of State of issuance of order.--In interpreting a child support order including
the duration of current payments and other obligations of support, a court shall apply the
law of the State of the court that issued the order.
(3) Period of limitation.--In an action to enforce arrears under a child support order, a
court shall apply the statute of limitation of the forum State or the State of the court that
issued the order, whichever statute provides the longer period of limitation.
(i) Registration for modification.--If there is no individual contestant or child residing
in the issuing State, the party or support enforcement agency seeking to modify, or to
modify and enforce, a child support order issued in another State shall register that order
in a State with jurisdiction over the nonmovant for the purpose of modification.
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California State Laws Concerning Recognition and Enforcement of Tribal Court
Orders
Under the Uniform Child Custody Jurisdiction and Enforcement Act:
Family Code § 3404. Native American children
(a) A child custody proceeding that pertains to an Indian child as defined in the Indian
Child Welfare Act (25 U.S.C. Sec. 1901 et seq.) is not subject to this part to the extent
that it is governed by the Indian Child Welfare Act.
(b) A court of this state shall treat a tribe as if it were a state of the United States for the
purpose of applying this chapter and Chapter 2 (commencing with Section 3421).
(c) A child custody determination made by a tribe under factual circumstances in
substantial conformity with the jurisdictional standards of this part must be recognized
and enforced under Chapter 3 (commencing with Section 3441).
Under the Uniform Interstate Family Support Act:
Family Code § 4901
The following definitions apply to this chapter:
(s) “State” means a state of the United States, the District of Columbia, Puerto Rico, the
United States Virgin Islands, or any territory or insular possession subject to the
jurisdiction of the United States. The term “state” also includes both of the following:
(1)

An Indian tribe

Under the Uniform Interstate Enforcement of Domestic Violence Protection Orders:
Family Code § 6401
In this part:
(1) “Foreign protection order” means a protection order issued by a tribunal of another
state.
(2) “Issuing state” means the state whose tribunal issues a protection order.
(3) “Mutual foreign protection order” means a foreign protection order that includes
provisions in favor of both the protected individual seeking enforcement of the order and
the respondent.
(4) “Protected individual” means an individual protected by a protection order.

- 15 (5) “Protection order” means an injunction or other order, issued by a tribunal under the
domestic violence, family violence, or antistalking laws of the issuing state, to prevent an
individual from engaging in violent or threatening acts against, harassment of, contact or
communication with, or physical proximity to, another individual.
(6) “Respondent” means the individual against whom enforcement of a protection order
is sought.
(7) “State” means a state of the United States, the District of Columbia, Puerto Rico, the
United States Virgin Islands, or any territory or insular possession subject to the
jurisdiction of the United States. The term includes an Indian tribe or band, or any branch
of the United States military, that has jurisdiction to issue protection orders.
(8) “Tribunal” means a court, agency, or other entity authorized by law to issue or modify
a protection order.
Under the Foreign Country Money Judgments Act:
Code of Civil Procedure § 1714. Definitions
As used in this chapter:
(a) “Foreign country” means a government other than any of the following:
(1) The United States.
(2) A state, district, commonwealth, territory, or insular possession of the United States.
(3) Any other government with regard to which the decision in this state as to whether to
recognize a judgment of that government's courts is initially subject to determination
under the Full Faith and Credit Clause of the United States Constitution.
(b) “Foreign-country judgment” means a judgment of a court of a foreign country.
“Foreign-country judgment” includes a judgment by any Indian tribe recognized by the
government of the United States.
Under the Interstate and International Depositions and Discovery Act
Code of Civil Procedure § 2029.200.
In this article:
(a) “Foreign jurisdiction” means either of the following:
(1) A state other than this state.
(2) A foreign nation.
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foreign jurisdiction.
(c) “Person” means an individual, corporation, business trust, estate, trust, partnership,
limited liability company, association, joint venture, public corporation, government, or
governmental subdivision, agency, or instrumentality, or any other legal or commercial
entity.
(d) “State” means a state of the United States, the District of Columbia, Puerto Rico, the
Virgin Islands, a federally recognized Indian tribe, or any territory or insular possession
subject to the jurisdiction of the United States.
(e) “Subpoena” means a document, however denominated, issued under authority of a
court of record requiring a person to do any of the following:
(1) Attend and give testimony at a deposition.
(2) Produce and permit inspection, copying, testing, or sampling of designated books,
documents, records, electronically stored information, or tangible things in the
possession, custody, or control of the person.
(3) Permit inspection of premises under the control of the person.
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Indian Civil Rights Act

25 U.S.C. § 1301. Definitions
For purposes of this subchapter, the term-(1) “Indian tribe” means any tribe, band, or other group of Indians subject to the
jurisdiction of the United States and recognized as possessing powers of self-government;
(2) “powers of self-government” means and includes all governmental powers possessed
by an Indian tribe, executive, legislative, and judicial, and all offices, bodies, and
tribunals by and through which they are executed, including courts of Indian offenses;
and means the inherent power of Indian tribes, hereby recognized and affirmed, to
exercise criminal jurisdiction over all Indians;
(3) “Indian court” means any Indian tribal court or court of Indian offense; and
(4) “Indian” means any person who would be subject to the jurisdiction of the United
States as an Indian under section 1153, Title 18, if that person were to commit an offense
listed in that section in Indian country to which that section applies.
25 U.S.C. § 1302. Constitutional rights
(a) In general
No Indian tribe in exercising powers of self-government shall-(1) make or enforce any law prohibiting the free exercise of religion, or abridging the
freedom of speech, or of the press, or the right of the people peaceably to assemble and to
petition for a redress of grievances;
(2) violate the right of the people to be secure in their persons, houses, papers, and effects
against unreasonable search and seizures, nor issue warrants, but upon probable cause,
supported by oath or affirmation, and particularly describing the place to be searched and
the person or thing to be seized;
(3) subject any person for the same offense to be twice put in jeopardy;
(4) compel any person in any criminal case to be a witness against himself;
(5) take any private property for a public use without just compensation;
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be informed of the nature and cause of the accusation, to be confronted with the witnesses
against him, to have compulsory process for obtaining witnesses in his favor, and at his
own expense to have the assistance of counsel for his defense (except as provided in
subsection (b));
(7)(A) require excessive bail, impose excessive fines, or inflict cruel and unusual
punishments;
(B) except as provided in subparagraph (C), impose for conviction of any 1 offense any
penalty or punishment greater than imprisonment for a term of 1 year or a fine of $5,000,
or both;
(C) subject to subsection (b), impose for conviction of any 1 offense any penalty or
punishment greater than imprisonment for a term of 3 years or a fine of $15,000, or both;
or
(D) impose on a person in a criminal proceeding a total penalty or punishment greater
than imprisonment for a term of 9 years;
(8) deny to any person within its jurisdiction the equal protection of its laws or deprive
any person of liberty or property without due process of law;
(9) pass any bill of attainder or ex post facto law; or
(10) deny to any person accused of an offense punishable by imprisonment the right,
upon request, to a trial by jury of not less than six persons.
(b) Offenses subject to greater than 1-year imprisonment or a fine greater than $5,000
A tribal court may subject a defendant to a term of imprisonment greater than 1 year but
not to exceed 3 years for any 1 offense, or a fine greater than $5,000 but not to exceed
$15,000, or both, if the defendant is a person accused of a criminal offense who-(1) has been previously convicted of the same or a comparable offense by any jurisdiction
in the United States; or

(2) is being prosecuted for an offense comparable to an offense that would be punishable
by more than 1 year of imprisonment if prosecuted by the United States or any of the
States.
(c) Rights of defendants
In a criminal proceeding in which an Indian tribe, in exercising powers of self-
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the Indian tribe shall-(1) provide to the defendant the right to effective assistance of counsel at least equal to
that guaranteed by the United States Constitution; and
(2) at the expense of the tribal government, provide an indigent defendant the assistance
of a defense attorney licensed to practice law by any jurisdiction in the United States that
applies appropriate professional licensing standards and effectively ensures the
competence and professional responsibility of its licensed attorneys;
(3) require that the judge presiding over the criminal proceeding-(A) has sufficient legal training to preside over criminal proceedings; and
(B) is licensed to practice law by any jurisdiction in the United States;
(4) prior to charging the defendant, make publicly available the criminal laws (including
regulations and interpretative documents), rules of evidence, and rules of criminal
procedure (including rules governing the recusal of judges in appropriate circumstances)
of the tribal government; and
(5) maintain a record of the criminal proceeding, including an audio or other recording of
the trial proceeding.
(d) Sentences
In the case of a defendant sentenced in accordance with subsections (b) and (c), a tribal
court may require the defendant-(1) to serve the sentence-(A) in a tribal correctional center that has been approved by the Bureau of Indian Affairs
for long-term incarceration, in accordance with guidelines to be developed by the Bureau
of Indian Affairs (in consultation with Indian tribes) not later than 180 days after July 29,
2010;
(B) in the nearest appropriate Federal facility, at the expense of the United States
pursuant to the Bureau of Prisons tribal prisoner pilot program described in section
304(c) of the Tribal Law and Order Act of 2010;
(C) in a State or local government-approved detention or correctional center pursuant to
an agreement between the Indian tribe and the State or local government; or
(D) in an alternative rehabilitation center of an Indian tribe; or
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judge pursuant to tribal law.
(e) Definition of offense
In this section, the term “offense” means a violation of a criminal law.
(f) Effect of section
Nothing in this section affects the obligation of the United States, or any State
government that has been delegated authority by the United States, to investigate and
prosecute any criminal violation in Indian country.
25 U.S.C. § 1303. Habeas corpus
The privilege of the writ of habeas corpus shall be available to any person, in a court of
the United States, to test the legality of his detention by order of an Indian tribe.
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Legislation Affecting Jurisdiction Over Domestic Violence Cases
25 U.S.C. § 1304. Tribal jurisdiction over crimes of domestic violence
(a) Definitions
In this section:
(1) Dating violence
The term “dating violence” means violence committed by a person who is or has been in
a social relationship of a romantic or intimate nature with the victim, as determined by
the length of the relationship, the type of relationship, and the frequency of interaction
between the persons involved in the relationship.
(2) Domestic violence
The term “domestic violence” means violence committed by a current or former spouse
or intimate partner of the victim, by a person with whom the victim shares a child in
common, by a person who is cohabitating with or has cohabitated with the victim as a
spouse or intimate partner, or by a person similarly situated to a spouse of the victim
under the domestic- or family- violence laws of an Indian tribe that has jurisdiction over
the Indian country where the violence occurs.
(3) Indian country
The term “Indian country” has the meaning given the term in section 1151 of Title 18.
(4) Participating tribe
The term “participating tribe” means an Indian tribe that elects to exercise special
domestic violence criminal jurisdiction over the Indian country of that Indian tribe.
(5) Protection order
The term “protection order”-(A) means any injunction, restraining order, or other order issued by a civil or criminal
court for the purpose of preventing violent or threatening acts or harassment against,
sexual violence against, contact or communication with, or physical proximity to, another
person; and
(B) includes any temporary or final order issued by a civil or criminal court, whether
obtained by filing an independent action or as a pendent lite order in another proceeding,
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filed by or on behalf of a person seeking protection.
(6) Special domestic violence criminal jurisdiction
The term “special domestic violence criminal jurisdiction” means the criminal
jurisdiction that a participating tribe may exercise under this section but could not
otherwise exercise.
(7) Spouse or intimate partner
The term “spouse or intimate partner” has the meaning given the term in section 2266 of
Title 18.
(b) Nature of the criminal jurisdiction
(1) In general
Notwithstanding any other provision of law, in addition to all powers of self-government
recognized and affirmed by sections 1301 and 1303 of this title, the powers of selfgovernment of a participating tribe include the inherent power of that tribe, which is
hereby recognized and affirmed, to exercise special domestic violence criminal
jurisdiction over all persons.
(2) Concurrent jurisdiction
The exercise of special domestic violence criminal jurisdiction by a participating tribe
shall be concurrent with the jurisdiction of the United States, of a State, or of both.
(3) Applicability
Nothing in this section-(A) creates or eliminates any Federal or State criminal jurisdiction over Indian country;
or

(B) affects the authority of the United States or any State government that has been
delegated authority by the United States to investigate and prosecute a criminal violation
in Indian country.
(4) Exceptions
(A) Victim and defendant are both non-Indians
(i) In general
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A participating tribe may not exercise special domestic violence criminal jurisdiction
over an alleged offense if neither the defendant nor the alleged victim is an Indian.
(ii) Definition of victim
In this subparagraph and with respect to a criminal proceeding in which a participating
tribe exercises special domestic violence criminal jurisdiction based on a violation of a
protection order, the term “victim” means a person specifically protected by a protection
order that the defendant allegedly violated.
(B) Defendant lacks ties to the Indian tribe
A participating tribe may exercise special domestic violence criminal jurisdiction over a
defendant only if the defendant-(i) resides in the Indian country of the participating tribe;
(ii) is employed in the Indian country of the participating tribe; or
(iii) is a spouse, intimate partner, or dating partner of-(I) a member of the participating tribe; or
(II) an Indian who resides in the Indian country of the participating tribe.
(c) Criminal conduct
A participating tribe may exercise special domestic violence criminal jurisdiction over a
defendant for criminal conduct that falls into one or more of the following categories:
(1) Domestic violence and dating violence

An act of domestic violence or dating violence that occurs in the Indian country of the
participating tribe.
(2) Violations of protection orders
An act that-(A) occurs in the Indian country of the participating tribe; and
(B) violates the portion of a protection order that--
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against, sexual violence against, contact or communication with, or physical proximity to,
another person;
(ii) was issued against the defendant;
(iii) is enforceable by the participating tribe; and
(iv) is consistent with section 2265(b) of Title 18.
(d) Rights of defendants
In a criminal proceeding in which a participating tribe exercises special domestic
violence criminal jurisdiction, the participating tribe shall provide to the defendant-(1) all applicable rights under this Act;
(2) if a term of imprisonment of any length may be imposed, all rights described
in section 1302(c) of this title;
(3) the right to a trial by an impartial jury that is drawn from sources that-(A) reflect a fair cross section of the community; and
(B) do not systematically exclude any distinctive group in the community, including nonIndians; and
(4) all other rights whose protection is necessary under the Constitution of the United
States in order for Congress to recognize and affirm the inherent power of the
participating tribe to exercise special domestic violence criminal jurisdiction over the
defendant.
(e) Petitions to stay detention
(1) In general
A person who has filed a petition for a writ of habeas corpus in a court of the United
States under section 1303 of this title may petition that court to stay further detention of
that person by the participating tribe.
(2) Grant of stay
A court shall grant a stay described in paragraph (1) if the court-(A) finds that there is a substantial likelihood that the habeas corpus petition will be
granted; and

- 25 -

(B) after giving each alleged victim in the matter an opportunity to be heard, finds by
clear and convincing evidence that under conditions imposed by the court, the petitioner
is not likely to flee or pose a danger to any person or the community if released.
(3) Notice
An Indian tribe that has ordered the detention of any person has a duty to timely notify
such person of his rights and privileges under this subsection and under section 1303 of
this title.
(f) Grants to tribal governments
The Attorney General may award grants to the governments of Indian tribes (or to
authorized designees of those governments)-(1) to strengthen tribal criminal justice systems to assist Indian tribes in exercising special
domestic violence criminal jurisdiction, including-(A) law enforcement (including the capacity of law enforcement or court personnel to
enter information into and obtain information from national crime information
databases);
(B) prosecution;
(C) trial and appellate courts;
(D) probation systems;
(E) detention and correctional facilities;
(F) alternative rehabilitation centers;
(G) culturally appropriate services and assistance for victims and their families; and
(H) criminal codes and rules of criminal procedure, appellate procedure, and evidence;
(2) to provide indigent criminal defendants with the effective assistance of licensed
defense counsel, at no cost to the defendant, in criminal proceedings in which a
participating tribe prosecutes a crime of domestic violence or dating violence or a
criminal violation of a protection order;
(3) to ensure that, in criminal proceedings in which a participating tribe exercises special
domestic violence criminal jurisdiction, jurors are summoned, selected, and instructed in
a manner consistent with all applicable requirements; and
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(4) to accord victims of domestic violence, dating violence, and violations of protection
orders rights that are similar to the rights of a crime victim described in section 3771(a)
of Title 18, consistent with tribal law and custom.
(g) Supplement, not supplant
Amounts made available under this section shall supplement and not supplant any other
Federal, State, tribal, or local government amounts made available to carry out activities
described in this section.
(h) Authorization of appropriations
There are authorized to be appropriated $5,000,000 for each of fiscal years 2014 through
2018 to carry out subsection (f) and to provide training, technical assistance, data
collection, and evaluation of the criminal justice systems of participating tribes.
18 U.S.C. § 2261. Interstate domestic violence
(a) Offenses.-(1) Travel or conduct of offender.--A person who travels in interstate or foreign
commerce or enters or leaves Indian country or is present within the special maritime and
territorial jurisdiction of the United States with the intent to kill, injure, harass, or
intimidate a spouse, intimate partner, or dating partner, and who, in the course of or as a
result of such travel or presence, commits or attempts to commit a crime of violence
against that spouse, intimate partner, or dating partner, shall be punished as provided in
subsection (b).
(2) Causing travel of victim.--A person who causes a spouse, intimate partner, or dating
partner to travel in interstate or foreign commerce or to enter or leave Indian country by
force, coercion, duress, or fraud, and who, in the course of, as a result of, or to facilitate
such conduct or travel, commits or attempts to commit a crime of violence against that
spouse, intimate partner, or dating partner, shall be punished as provided in subsection
(b).
(b) Penalties.--A person who violates this section or section 2261A shall be fined under
this title, imprisoned-(1) for life or any term of years, if death of the victim results;
(2) for not more than 20 years if permanent disfigurement or life threatening bodily injury
to the victim results;
(3) for not more than 10 years, if serious bodily injury to the victim results or if the
offender uses a dangerous weapon during the offense;

- 27 (4) as provided for the applicable conduct under chapter 109A if the offense would
constitute an offense under chapter 109A (without regard to whether the offense was
committed in the special maritime and territorial jurisdiction of the United States or in a
Federal prison); and
(5) for not more than 5 years, in any other case,
(6) Whoever commits the crime of stalking in violation of a temporary or permanent civil
or criminal injunction, restraining order, no-contact order, or other order described in
section 2266 of title 18, United States Code, shall be punished by imprisonment for not
less than 1 year.
or both fined and imprisoned.
18 U.S.C. § 2261A. Stalking
Whoever-(1) travels in interstate or foreign commerce or is present within the special maritime and
territorial jurisdiction of the United States, or enters or leaves Indian country, with the
intent to kill, injure, harass, intimidate, or place under surveillance with intent to kill,
injure, harass, or intimidate another person, and in the course of, or as a result of, such
travel or presence engages in conduct that-(A) places that person in reasonable fear of the death of, or serious bodily injury to-(i) that person;
(ii) an immediate family member (as defined in section 115) of that person; or
(iii) a spouse or intimate partner of that person; or
(B) causes, attempts to cause, or would be reasonably expected to cause substantial
emotional distress to a person described in clause (i), (ii), or (iii) of subparagraph (A); or
(2) with the intent to kill, injure, harass, intimidate, or place under surveillance with
intent to kill, injure, harass, or intimidate another person, uses the mail, any interactive
computer service or electronic communication service or electronic communication
system of interstate commerce, or any other facility of interstate or foreign commerce to
engage in a course of conduct that-(A) places that person in reasonable fear of the death of or serious bodily injury to a
person described in clause (i), (ii), or (iii) of paragraph (1)(A); or
(B) causes, attempts to cause, or would be reasonably expected to cause substantial
emotional distress to a person described in clause (i), (ii), or (iii) of paragraph (1)(A),
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shall be punished as provided in section 2261(b) of this title.
18 U.S.C. § 2262. Interstate violation of protection order
(a) Offenses.-(1) Travel or conduct of offender.--A person who travels in interstate or foreign
commerce, or enters or leaves Indian country or is present within the special maritime
and territorial jurisdiction of the United States, with the intent to engage in conduct that
violates the portion of a protection order that prohibits or provides protection against
violence, threats, or harassment against, contact or communication with, or physical
proximity to, another person, or that would violate such a portion of a protection order in
the jurisdiction in which the order was issued, and subsequently engages in such conduct,
shall be punished as provided in subsection (b).
(2) Causing travel of victim.--A person who causes another person to travel in interstate
or foreign commerce or to enter or leave Indian country by force, coercion, duress, or
fraud, and in the course of, as a result of, or to facilitate such conduct or travel engages in
conduct that violates the portion of a protection order that prohibits or provides protection
against violence, threats, or harassment against, contact or communication with, or
physical proximity to, another person, or that would violate such a portion of a protection
order in the jurisdiction in which the order was issued, shall be punished as provided in
subsection (b).
(b) Penalties.--A person who violates this section shall be fined under this title,
imprisoned-(1) for life or any term of years, if death of the victim results;
(2) for not more than 20 years if permanent disfigurement or life threatening bodily injury
to the victim results;
(3) for not more than 10 years, if serious bodily injury to the victim results or if the
offender uses a dangerous weapon during the offense;
(4) as provided for the applicable conduct under chapter 109A if the offense would
constitute an offense under chapter 109A (without regard to whether the offense was
committed in the special maritime and territorial jurisdiction of the United States or in a
Federal prison); and
(5) for not more than 5 years, in any other case,
or both fined and imprisoned.
18 U.S.C. § 922. Unlawful acts
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***
(g) It shall be unlawful for any person—
***
(8) who is subject to a court order that-(A) was issued after a hearing of which such person received actual notice, and at which
such person had an opportunity to participate;
(B) restrains such person from harassing, stalking, or threatening an intimate partner of
such person or child of such intimate partner or person, or engaging in other conduct that
would place an intimate partner in reasonable fear of bodily injury to the partner or child;
and
(C)(i) includes a finding that such person represents a credible threat to the physical
safety of such intimate partner or child; or
(ii) by its terms explicitly prohibits the use, attempted use, or threatened use of physical
force against such intimate partner or child that would reasonably be expected to cause
bodily injury; or
(9) who has been convicted in any court of a misdemeanor crime of domestic violence,
to ship or transport in interstate or foreign commerce, or possess in or affecting
commerce, any firearm or ammunition; or to receive any firearm or ammunition which
has been shipped or transported in interstate or foreign commerce.

