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INTRODUCTION
Plaintiffs’ Answering Brief fails because the three arguments it

proffers to justify the prosecution by contingent fee attorneys in this
case do not address, much less overcome, the fundamental principles
upon which the rule of absolute neutrality at issue in this case is
based. The core such principle goes to the very nature of government
exercising its sovereign power to prosecute its own citizens. As this
Court has stated, a government prosecuting its citizen is “not . . . any
ordinary party to a controversy, but . . . a sovereignty whose
obligation to govern impartially is as compelling as its obligation to
govern at all; and whose interest . . . in a criminal prosecution is not
that it shall win a case, but that justice shall be done.” (People ex rel.
Clancy v. Superior Court (1985) 39 Cal.3d 740, 746 (Clancy)'.) This
core principle extends to certain civil cases and applies when the
sovereign government is prosecuting a public nuisance claim. (/d. at
748.)

As this Court also has recognized, the prosecuting lawyer’s
requirement of absolute neutrality derives from two aspects of the
sovereign nature of a government prosecution. First, that as a
representative of the sovereign, the prosecuting attorney can act justly
only if the attorney acts with the impartiality required of those who
govern. And, the attorney’s impartiality is also necessary because the
attorney has available the vast power of the government, a power that

must not be abused. These twin requirements of justness and

! Citing and quoting People v. S(z}perior Court (Greer) (1977) 19
Cal.3d 255, 266, and Berger v. United States (1935) 295 U.S. 78, 88.



impartiality are “essential to the proper function of the judicial process
as a whole.” (Clancy, supra, 39 Cal.3d at p.746.) Each of Plaintiffs’
three arguments diminishes the rule of absolute neutrality and the
principles on which it is based.

First, Plaintiffs argue that the requirements of justness and
impartiality do not categorically preclude the sovereign from
compensating its prosecuting attorneys contingent upon winning the
case. Rather, Plaintiffs contend that the government’s giving the
prosecuting attorney a direct financial reward for winning is just like
other various circumstances, such as acquaintanceship or the chance
for fame, that can give government attorneys an interest in successful
prosecution. (Answering Brief, pp. 19-24.) Plaintiffs therefore urge
that the courts should examine the particular circumstances of a case
to determine whether the requisite neutrality exists. Indeed, they go
so far as to contend that the defendant affirmatively must show that
the prosecutor, by reason of the contingent fee, has engaged in an
ethical violation or other misconduct that has deprived the defendant
of a fair trial. (/bid.) Plaintiffs are wrong.

Simply put, a direct financial interest in winning is different.
Money bestowed by the sovereign on its attorneys as a reward for
successful prosecution always violates neutrality. In such instances,
both sovereign and attorney lack neutrality. Most importantly, the very
act by the government of bestowing a financial incentive for winning
in establishing its relationship with its attorneys is a non-neutral act
intrinsic to the engagement. No “surrounding circumstance” can take
away the appearance or reality of that bias. The contingent attorney’s

one-sided opportunity for financial reward infects the attorney’s every
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act and the public’s perception of those acts. That is certainly the case
here, where the government has granted contingent fee counsel a 17%
interest in any recovery, and the “out of pocket” litigation costs are
advanced by the outside counsel and thus recoverable only if the
prosecution is successful. (F.g., Petitioners’ Appx., p. 232.)

Second, Plaintiffs contend that this public nuisance action,
unlike the one in Clancy, is exempt from the rule of sovereign
neutrality because this case does not involve direct threats of
“criminal liability and significant First Amendments concerns.”
(Answering Brief, p. 16.) Plaintiffs’ attempt narrowly to confine
Clancy to its facts fails, because Clancy held that all public nuisance
actions fall into the “class of civil actions that demands the
representative of the government to be absolutely neutral.” (Clancy,
supra, 39 Cal.3d at p. 748.) This is true for many reasons indentified
in Clancy. Most importantly, a public nuisance prosecution
“involves a delicate weighing of values” such that “[a]ny financial
arrangement that would tempt the government attorney to tip the
scale cannot be tolerated.” (/d. at p. 749.) This is true here, just as it
was in Clancy.

Third, Plaintiffs contend that neutrality is not violated if the
government bestows a financial interest only on “subordinate”
prosecuting attorneys but not on their “supervisors.” (Answering
Brief, pp. 12-16.) Again, this argument does not square with the
underlying premise that the responsibility for absolute neutrality
“follows the job: if [the attorney] is performing tasks on behalf of and
in the name of the government to which greater standards of neutrality

apply, he must adhere to those standards.” (Clancy, supra, 39 Cal.3d
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at p. 747.) The contingent fee attorneys here certainly are performing
tasks on behalf of and in the name of the governments. They must be,
and appear to be, absolutely neutral in doing so. Plaintiffs’
“subordinate lawyer” exception also would be unworkable, impossible
to monitor or enforce, and would erode public confidence in the legal

system.

I. THE GOVERNMENT CANNOT GRANT ITS COUNSEL A
PROFIT INTEREST IN THE USE OF SOVEREIGN
POWER TO PROSECUTE A PUBLIC NUISANCE ACTION

A. The Prohibition Against The Government
Granting Contingent Fees In Public Nuisance

Prosecutions Is Absolute And Does Not Depend
Upon The Particular Facts Of The Case

Plaintiffs argue that contingent fees are not barred absolutely in
cases brought by the government in its sovereign capacity, because
such arrangements can be deemed improper only if a defendant
proves -- based on the facts of a particular case -- that the contingent
fee agreement at issue makes it unlikely that the defendant will
receive a fair trial. (Answering Brief, pp. 19-24 [citing Penal Code §
1424 and cases decided thereunder]; see also id. at p. 31 [the law does
not extend the bar against “a direct financial benefit” to “public
attorneys, even in criminal matters”].) Alternatively, Plaintiffs argue
that a defendant must establish that the contingent fee attorney has
engaged in an ethical violation. (/d. at pp. 34-41). Neither argument
is correct. When the government grants its attorney a contingent fee
interest in a public nuisance action, that arrangement is “antithetical to
the standard of neutrality that an attorney representing the government
must meet when prosecuting a public nuisance abatement action.”

(Clancy, supra, 39 Cal.3d at p. 750.) Nothing further is required.
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To maintain the public trust in government and the rule of law,
it is imperative that litigants in a case and the society at large believe
that the government is exercising its sovereign powers in a neutral
manner. (Clancy, supra, 39 Cal.3d at p. 746.) This trust in
government cannot be maintained if the government confers upon its
attorneys a direct financial interest at odds with their official duties.
(Ibid.) By offering a contingent fee, the government provides an
undeniable direct financial incentive, personal to the attorney, to
obtain a particular outcome of the litigation. Thus, the government’s
agreement with its attorney creates an inherent and ever-present
temptation to the attorney to act in the attorney’s own personal
interest, rather than in the “interest of justice.” As this Court put it in
Clancy, it was “obvious[]” that the government’s grant of a contingent
fee interest gave the attorney “an interest extraneous to his official
function in the actions he prosecutes on behalf of the City.” (/d. at pp.
747-48.)

The direct, personal incentive created by a contingent fee
arrangement may not actually cause a contingent fee attorney to
engage in improper or unethical conduct. The integrity or ethics of
any particular lawyer, however, is not the issue. It is the undeniable
doubt and temptation to prejudice caused by the very terms of
contingent fee agreements that renders them categorically prohibited.
(Clancy, supra, 39 Cal.3d at p. 749 [“[a]ny financial arrangement that
would tempt the government attorney to tip the scale [in such cases]
cannot be tolerated”].) There is no need for a defendant to proffer

“specific evidence of misconduct.” (Answering Brief, p. 3.)



Contingent fee arrangements thus are fundamentally different
from other types of potential biases that this Court has addressed in
other contexts, such as a potential conflict of interest arising where the
government’s prosecuting attorney is an acquaintance of a party
involved in a crime or where there is a chance of enhanced fame or
fortune for the prosecutor from another source. (E.g., People v.
Vasquez (2006) 39 Cal.4th 47 [assistant district attorney in the same
office with an employee whose son was being prosecuted]; Haraguchi
v. Superior Court (2008) 43 Cal.4th 706 [prosecutor had written a
novel that described a case similar to that being tried]; Hollywood v.
Superior Court (2008) 43 Cal.4th 721 [prosecutor acted as consultant
on movie based on crimes at issue].)

Most fundamentally, these types of conflicts of interest are not
created by the government when establishing the relationship with its
attorneys. Moreover, the impact of such situations can vary. Only the
details of a particular scenario can reveal the prejudice of the potential
conflict. How well did the attorney know the party in the case? What
is the exact nature of the potential increase in reputation or fame?
Under what circumstances might the prosecutor receive additional
financial gains in the future outside the compensation relationship
with the government? It is only by answering these types of questions
that the potential conflict can be evaluated.

In contrast, there are no additional questions that need be
answered to evaluate the effect of the government expressing its bias
by granting its attorneys a contingent fee interest. The direct,

personal financial stake in the outcome of a case created when the



government bestows a contingent fee interest on its attorneys is
apparent on its face.”

Plaintiffs’ argument that the enactment of Penal Code section
1424 requires a case-by-case examination of the effect of contingent
fee agreements is not correct. Section 1424 was enacted prior to
Clancy. Indeed, in Clancy, the Court cited to and relied upon its own
holding in People v. Conner (1983) 34 Cal.3d 141, which examined
Section 1424. (See Clancy, supra, 39 Cal. 3d at p. 747; Conner,
supra, 34 Cal. 3d at p. 148.) After careful consideration, this Court
established in Clancy a bright-line rule prohibiting contingent fee
agreements in government prosecutions, including public nuisance
actions, for a reason. Such agreements inherently violate the standard
of justness and neutrality required of the government when it acts in

its sovereign capacity.’

? Indeed, this Court has repeatedly confirmed the distinction between
the inherent 1mpropr1eéy of direct pecuniary interests and other types
of bias that need only disqualify an attorney if the underlying facts
warranted it. (Vasquez, supra, 39 Cal.4th at pp. 63-64 [while it is
impossible for anyone to “completely avoid personal influences on
their decisions,” “pecuniary conflicts of interest on a judge’s or

rosecutor’s part pose a constltutlonallg more significant threat to a

air trial . . .”’|; Haas v. County of San Bernardino (2002) 27 Cal.4th
1017, 1025 [*Of all the types of bias that can affect adjudication,
pecuniary interest has long received the most unequivocal
condemnation and the least forgiving scrutiny™].)

> The government is not precluded from entering into continﬁgent fee
aFreements_ when pursuing proprietary claims, however, as this Court
also noted in Clancy. (Clancg, supra, 39 Cal.3d at P 748 [citing
Denio v. City of Huntington Beach (1943) 22 Cal.2d 580 (case In
which city pursued its o1l rights)].) A proprietary claim is one in
which the government, like any other party, sues to recover for .
property damage or to enforce a contract right. Plaintiffs’ citation to
cases involving the tobacco litigation thus 1s inapposite. Contrary to
Plaintiffs’ arguments, those actions involved the government bringing
tort claims to recover money damages and restitution. (See City and
County of San Francisco v. Philip Morris, Inc. (N.D. Cal. 1997) 957
F.Supp. 1130, 1135 [the lawsuit, “which is basically a fraud action,

(Footnote Cont’d on Following Page)



B. The Absolute Prohibition Against Contingent Fee
Agreements Is Not Limited To Particular Types Of
Public Nuisance Actions

Plaintiffs also argue that only certain types of public nuisance
actions, such as public nuisance actions involving direct threats of
“criminal liability and significant First Amendment concerns,” require
that the government adhere to the neutrality principle. (Answering
Brief, p. 16.) Because this public nuisance action does not involve,
according to Plaintiffs, direct criminal threats and First Amendment
concerns, Plaintiffs assert that the requirements of justness and
impartiality underlying Clancy do not apply and that they are free to
compensate any of their attorneys on a contingent fee basis.

The neutrality principle does not distinguish between different
types of sovereign actions. Whenever the government acts in its
sovereign, as opposed to proprietary, capacity, it acts in a special role
that sets it apart from private litigants. It is this special role as
sovereign that brings with it the requirement of neutrality so that trust
in government can be maintained. Thus, the question, as the Court
framed it in Clancy, is whether public nuisance actions fall into the
“class of civil actions that demands the representative of the
government to be absolutely neutral.” (Clancy, supra, 39 Cal.3d at p.

748.) The answer, as the Court found in Clancy and as remains true

(Footnote Cont’d From Previous Page)

does not raise concerns analogous to those in the public nuisance or
eminent domain contexts . . . . Plaintiffs’ role in the suit is that of a
tort victim, rather than a sovereign seeking to vindicate the rights of
its residents or exercising governmental powers”]; Philip Morris, Inc.
v. Glendening (Md. 1995 09 A.2d 1230, 1231 [tort litigation 1n
which government sought “the recovery of [medical] costs and other
damages arising from the sale and/or distribution of tobacco
products™].)



today, is that public nuisance actions constitute sovereign actions to
which the absolute neutrality principle applies.
Public nuisance actions by the government under California

Code of Civil Procedure Section 731 are “brought in the name of the
people.” Such actions, like criminal and eminent domain actions,
require that the government remain committed to the objective of
obtaining “impartial justice.” (Clancy, supra, 39 Cal.3d at p. 749.)
Pursuing the abatement of a public nuisance in the name of the
people,

involves a balancing of interests. On the one

hand is the interest of the people in ridding

their city of an obnoxious or dangerous

condition; on the other hand is the interest of

the landowner in using his property as he

wishes.

* * *

Thus, as with an eminent domain action, the

abatement of a public nuisance involves a

delicate weighing of values. Any financial

arrangement that would tempt the

government attorney to tip the scale cannot

be tolerated. |
(Ibid.)

In this case, the Court of Appeal (in the prior appeal) reinstated

the public nuisance cause of action after it had been dismissed on
demurrer expressly because the government Plaintiffs were acting in

29

their sovereign capacity “in the name of” and “acting as the People,
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as opposed to pursing a proprietary tort-type claim. (County of Santa
Clara v. Atlantic Richfield Co. (2006) 137 Cal.App.4th 292, 305-06.)
The Court of Appeal noted,

the representative cause of action is a public

nuisance action brought on behalf of the

People seeking abatement. [The government

plaintiffs] are not seeking damages for injury

to their property or the cost of remediating

their property.
(Id. at p. 309, emphasis in original; see also Court of Appeal Typed
Opinion (“Typed Opinion™), p. 1 [Plaintiffs “are prosecuting a
representative public nuisance action,” which “seeks abatement as the
sole remedy”].) Because the public nuisance claims were distinct
from a tort action (involving a different remedy on behalf of the
citizens), the Court of Appeal determined that the claims could
proceed rather than being precluded as encroaching on “an arena that
is otherwise fully encompassed by products liability law.” (County of
Santa Clara, supra, 137 Cal.App.4th at p. 313.)

Indeed, throughout this litigation, Plaintiffs themselves have
emphasized the sovereign nature of the public nuisance claims here by
invoking “the government’s duty to do justice.” (£.g. Petition for
Writ of Mandate, p. 30.) As the sovereign representatives of the
people, the government Plaintiffs must abide by the principle that they
-- and the attorneys prosecuting this case --remain impartial. They
cannot both gain the benefits of the sovereign nature of this claim and

at the same time evade this rule by arguing that the issues in this
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particular sovereign action are not important enough to trigger the

need for neutrality.”

C. The Prohibition Against The Government’s
Granting A Contingent Fee Interest In Public
Nuisance Actions Precludes Such Aﬁreements
With Any Attorney Representing The
Governmentz And Should Not And Cannot Be
Waived For “Subordinate” Lawyers

Plaintiffs also argue that, even if this case is subject to the
Clancy requirements of justness and impartiality, they satisfy these
requirements so long as at least one of their attorney representatives is
not paid on a contingent basis and “controls” the other contingent fee
attorney representatives. (Answering Brief, pp. 12-16.) This
“subordinate” lawyer exception distorts the fundamental neutrality
obligation, and is inconsistent with Clancy’s clear direction that the
responsibility to remain neutral “follows the job” for anyone acting as

an attorney on behalf of the government.’

* Defendants on this Reply note that another defendant, Millennium
Holdings LLC (which filed for bankruptcy on January 6, 2009), has
taken the position in order to try to obtain a stay through that
bankruptcy proceeding that this lawsuit essentially is a private tort
action. This is not correct. As discussed above and as described in
Clancy, public nuisance actions are exercises of the government’s
sovereign power on behalf of the people, and are thus distinct from
proprietary tort actions.

> Plaintiffs’ contention that the public entity non-contingent fee _
attorneys in fact exercise “control” over their contingent fee counsel is
not “undisputed,” but, more importantly, is irrelevant. (}l:l'.g.,. .
Answering Brief, p. 8, 12.) Moreover, an exception to the principles
of Clancy for “subordinate” attorneys would be impossible to monitor
or enforce. A court would need to consider how much control was
being exercised and what decisions were being made by whom. And
it would not be enough to consider those issues once at the outset of
the case; a court would need to evaluate them throughout the
litigation, to ensure that the proper level of “control” -- whatever that
means -- was never relinquished. However, for the reasons discussed
in the Opening Brief at 13-135, there simply is no waz for the
defendants to know, or the Court to determine, whether sufficient
litigation “control” has been exercised.

-11 -



5

In lawsuits brought in a sovereign capacity, the government
acts through its attorneys. Thus, an attorney representing the
government takes on the responsibility of maintaining the same level
of neutrality required of the government itself:
[A] prosecutor’s duty of neutrality is born of
two fundamental aspects of his employment.
First, he is a representative of the sovereign;
he must act with the impartiality required of
those who govern. Second, he has the vast
power of the government available to him; he
must refrain from abusing that power by
failing to act evenhandedly.

(Clancy, supra, 39 Cal.3d at p. 746.)

The responsibility of the government’s attorney to remain
neutral applies to every aspect of the representation. “In all his
activities, his duties are conditioned by the fact that he ‘is the
representative not of any ordinary party to a controversy, but of a
sovereignty whose obligation to govern impartially is as compelling

29

as its obligation to govern at all . . . (Greer, supra, 19 Cal.3d at p.
266 [quoting Berger, supra, 295 U.S. at p. 88], emphasis added.)
In Clancy, the Court was very clear in stating when a

government attorney must adhere to the neutrality standard.

[A] lawyer cannot escape the heightened

ethical requirements of one who performs

governmental functions merely by declaring

he is not a public official. The responsibility

follows the job: if [the attorney] is

-12-



performing tasks on behalf of and in the

name of the government to which greater

standards of neutrality apply, he must adhere

to those standards.

(Clancy, supra, 39 Cal.3d at p. 747, emphasis added.) It therefore
does not matter if the government attorney is the elected district
attorney, the most junior assistant district attorney, or outside counsel
hired to “assist” the district attorney. Any attorney “performing tasks
on behalf of and in the name of the government” has a responsibility
to remain neutral. No matter how many other “impartial” attorneys
also may be working on the matter, those other impartial attorneys
cannot satisfy the neutrality obligation of another attorney who is also
representing the government.’

There is no question that the government’s contingent fee
counsel in this action are “performing tasks on behalf of and in the
name of the government.” Plaintiffs’ contingent fee counsel have
been retained in this action expressly because of their “unique skills,

ability, and experience” in this type of litigation and are referred to as

® Plaintiffs imply that the Ninth Circuit recently overturned the
disqualification of contingent fee counsel because that counsel was
merely assisting non-contingent fee counsel. This is not accurate. In
Cl};y 05 San Diego v. District Court (Kinder Morgan Energy Partners
L.P.)2008 U.S."App. LEXIS 17325, the Ninth Circuit noted that the
district court had disqualified contingent fee counsel even though the
claims at issue in the underlying case involved private tort claims.
The Ninth Circuit remanded the action reasoning that “Clancy does
not bar the City from hiring private counsel pursuant to a contingent
fee agreement to bring its private tort claims, i.e., its claims for
trespass and negligence.” (Id. at p. 3.) As noted above (see footnote
3), efg:ndants%io not contend that the Clancy rule of absolute
neutrality applies to tort claims brought by the government to recover
damages.
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“Special Assistant City Attorneys.” (Petitioners’ Appx., pp. 230,
234.) These attorneys therefore have a personal obligation to adhere
to the neutrality obligations that arise from representing the
government, and a contingent fee arrangement is “antithetical to [that]
standard of neutrality.” (Clancy, supra, 39 Cal.3d at p. 750.)

Plaintiffs wrongly argue that Clancy “planted the seeds” of a
subordinate attorney exception to the neutrality principle. (Answering
Brief, p. 14.) Such an argument simply cannot be reconciled with the
clear statement in Clancy that all attorneys who perform tasks on
behalf of and in the name of the government must adhere to the
neutrality standards.” The amount of “control” or “supervision” by
any other attorney was never the issue in Clancy. Instead, the only
question was whether it was impermissible for Mr. Clancy, in
“performing tasks on behalf of and in the name of”’ the City of
Corona, to have a contingent fee interest in the outcome of the case.
It was.

Just as Mr. Clancy’s contingent fee arrangement was
impermissible, so too are the agreements between the government

Plaintiffs and the contingent fee counsel here.

7 As discussed in Defendants’ Opening Brief, the Court’s citation to
Sedelbauer v. State (Ind.Ct.App. 1983) 455 N.E.2d 1159, does not
imply anything different. Sedelbauer did not involve a contingent fee
agreement and merely stands for the proposition that an attorney’s
ersonal emotional bias does not automatically preclude the attorney
rom representing the 2govemment in a public nuisance action.
(Opening Brief, pp. 22-23.)
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II. THE GOVERNMENT’S GRANTING OF CONTINGENT
FEES IN PUBLIC NUISANCE ACTIONS VIOLATES
DUE PROCESS

Plaintiffs also are wrong when they argue that the neutrality
requirement precluding contingent fees in public nuisance actions is
not based on principles of due process. As this Court noted in Clancy,
when the neutrality required by the government in its sovereign
capacity is not maintained, the defendant is denied due process of law.
(Clancy, supra, 39 Cal.3d at p. 747 [citing Tumey v. Ohio (1927) 273
U.S. 510, and Ward v. Village of Monroeville (1972) 409 U.S. 571.)

Indeed, in Vasquez, supra, 39 Cal.4th at p. 64, this Court again
noted the constitutional issues raised by contingent fee arrangements,
finding that “pecuniary conflicts of interest on a judge’s or
prosecutor’s part pose a constitutionally more significant threat to a
fair trial” than do other types of potential conflicts. The impropriety
of the contingent fee égreements in this action thus rise to a
constitutional level, which provides another reason for disallowing
them.

CONCLUSION
The fundamental principles upon which this Court in Clancy
rested its rule of absolute neutrality apply equally in this case. For the
foregoing reasons and for the reasons stated in Defendants’ Opening
Brief, this Court should reverse the decision of the Court of Appeal,
vacate the writ of mandate, and remand the action to the trial court
with directions that the action proceed pursuant to the trial court’s

order of April 4, 2007.

[4
Dated: March 26, 2009 &\WA/ Mﬁ(

Sean Mortis
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