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INTRODUCTION

The Governor’s Answer to the petitions for review treats this
case as much ado about nothing. The Court of Appeal’s decision, the
Answer states, “neither created a conflict with other decisions nor
misapplied existing precedent.” (Answer of the Governor to the Petitions
for Review [“Answer”] at 4.) If the Court of Appeal’s decision does not
conflict with other decisions, it is because no court in this State has ever
before been confronted with a challenge to a gubernatorial veto of a
spending cut. As for misapplying existing precedent, the decision not only
does that, but it turns that precedent on its head.

This case is indeed much ado — about something far bigger
than the Governor will admit. Perhaps that is why his Answer ignores
virtually all the reasons petitioners and interveners point to for granting
review, focusing instead on a relatively tangential point — the framing of the
request for relief — that has little if any bearing on the reasons this Court
should grant the petitions for review.

The Court should grant review because this case will affect
the relationship between the legislative and executive branches on fiscal
matters for decades to come. By liberally construing the gubernatorial veto
power, the Court of Appeal has tilted the balance of power between the
legislative and executive branches on state budget matters distinctly in
favor of the Governor. That construction is in direct contradiction of this
Court’s ruling in Harbor v. Deukmejian (1987) 43 Cal.3d 1078, and its
implications go far beyond the issue of whether the line-item veto can be
applied to reductions in State spending. Add to this the Court of Appeal’s
pronouncements on the legislative vote needed to reduce spending, the

reenactment rule, and the single subject rule, and the result is an opinion



that profoundly affects the relationships among the branches of
government. |

Whether or not the members of this Court agree with the
outcome below, we respectfully suggest that an issue such as this, shifting
the balance of power between the other two branches of government,

deserves and demands this Court’s attention and review.

ARGUMENT

L.

THE COURT OF APPEAL’S OPINION BREAKS WITH
PRECEDENT BY BROADLY CONSTRUING
THE GOVERNOR’S VETO POWER

The Governor has no real response to the argument that the
plain language and intent behind article IV, section 10(e) of the
Constitution give the Governor the authority to veto only “items of
appropriation,” which this Court consistently has held to mean a provision
that sets aside money for expenditure, and not one that takes away money
previously encumbered. (See Harbor v. Deukmejian (1987) 43 Cal.3d
1078, 1089.) Nor does the Governor even mention the fact that this Court
has rejected the argument that his line-item veto power should be liberally
construed. (/d. at 1088, fn. 9.)

In fact, the Governor goes so far as to acknowledge that
“Harbor noted that the United States Supreme Court has defined the term
‘appropriation’ as an act that ‘adds an additional amount to the funds
already provided,’” and that “the Harbor Court . . . articulated the
minimum definition of ‘item of appropriation’ as including the ‘set[ting]
aside a sum of money to be paid from the public treasury.”” (Answer at 5-

6, citations omitted.) Nevertheless, the Governor almost off-handedly



declares it “unremarkable” that the Court of Appeal opinion means that
“[bly re-opening the Budget Act and adjusting hundreds of appropriations,
then presenting the bill to the Governor for signature, the Legislature
undoubtedly engaged in the act of appropriating . .. .” (Id. at 7.)

The truth is that the Court of Appeal’s ruling is quite
remarkable in every respect. No California court has ever held that a
reduction in an appropriation is itself an appropriation, making it subject to
the Governor’s line-item veto power. Nor has any court ever suggested that
it takes a two-thirds majority of the Legislature to reduce an existing
appropriation or that changes to a budget bill can dnly be made by
reenacting the entire section in which the provision at issue appears.

The most remarkable thing about the Court of Appeal’s
holding is that it contradicts the very notion of what is an appropriation,
which Harbor makes clear involves the act of setting aside an amount of
money to be spent or encumbered for a specific purpose. The only
appropriations at issue here were enacted in February, 2009 as part of the
2009-10 Budget Act, months before the Governor sought to increase the
reductions to those appropriations. The Governor had the opportunity to
use his line-item veto on the appropriations when they were enacted in
February; he did not get a second chance when the Legislature reduced
them in July.

Rather than address this or petitioners’ other points, the
Governor attacks petitioners’ prayer for relief with a classic non sequitur.
(Answer at 8-9.) The Governor argues that because petitioners asked the
Court of Appeal to order the Controller to pay State funds in the amounts
set out in AB 1, they have conceded that those amounts are items of

appropriation, because the “California Constitution does not permit the



relief sought unless appropriations directing it are in place.” (/d. at9.) The
argument begs the question of when the appropriation occurred. Petitioners
and interveners are merely asking the Court to restore the eight provisions
of AB 1 at issue here as they were passed in July, 2009, before the
Governor sought to exercise his line-item veto. Those eight provisions
ordered reductions in appropriations originally authorized in the February
Budget Bill. There was no new appropriation authority in those eight
provisions; nor was there any need for it.! These provisions of AB 1, as
passed by the Legislature, were reductions to existing appropriations. The
Controller’s authority to pay the previously enacted appropriations, in those
reduced amounts, is not in question. The Governor’s authority to use his
line-item veto on the AB 1 reductions in spending authority, however, as if
these reductions were themselves “appropriations,” is very much in
question and merits this Court’s review.

Finally, the Governor argues that “[p]etitioners cite no
authority to support the contention that the Legislature is constitutionally
permitted to make spending commitments of public money in a manner not
subject to the line-item veto power of the Governor.” (Answer at 6.) The
first answer, of course, is the one articulated above: The Legislature did
not make a spending commitment in July; it made that commitment in

February, in a budget bill that was subject to the line-item veto power.

' AB 1 did contain some new or increased appropriations, which is why it
was properly called an appropriations bill. The inclusion of such
provisions, none of which is at issue here, does not transform other
provisions that merely reduced existing appropriations into new items of
appropriation.



The second answer is that it is the Govemor, not the
Legislature, who must justify enlarging his participation in the legislative |
process. The Governor’s role in the legislative process represents a narrow
exception to the separation of powers required under article III, section 3 of
the Constitution. In Harbor, this Court firmly Sai_d, “We disagree with
respondents’ claim that the veto power should be liberally construed.”

(43 Cal.3d at 1088, fn. 9.) Instead, the Court concluded, “in exercising the
power of the veto the Governor may act only as permitted by the
Constitution.” (Id. at 1089.)

The Governor’s only retort is that “courts should not permit
litigants to circumvent the Governor’s veto power.” (Answer at 6.) There ‘
is no circumvention, however, when the provision in question does not
make an appropriation, and the power simply does not apply. It is in
resolving that central issue — whether the veto power extends to bills that
reduce spending authority — that the Court of Appeal expanded the
Governor’s role in the legislative process as no court has ever done before.
At a minimum, no such significant change in the balance of power between
the two branches should be permitted to occur absent careful review by this

Court.?

2 This Court has not hesitated to grant review or exercise its original
jurisdiction with respect to cases involving separation of powers. In
addition to Harbor and the other cases cited in Interveners’ Petition for
Review, see, e.g., Prof. Engineers in Cal. Gov. v. Kempton (2007)
40 Cal.4th 1016 (initiative allowing State to contract with private entities
does not shift legislative power to the executive); Marine Forests Society v.
Cal. Coastal Com. (2005) 36 Cal.4th 1 (Coastal Act provision allowing
legislative appointment of commission members does not violate separation
of powers); Raven v. Deukmejian (1990) 52 Cal.3d 336 (invalidating
initiative measure that infringed on fundamental judicial power to interpret
(continued . . .)



II.

THE GOVERNOR’S ANSWER IGNORES THE LEGISLATIVE
CONSEQUENCES OF THE COURT OF APPEAL’S OPINION

The Governor does not even address, much less answer, the
litany of problems caused by the opinion below that interveners discussed
in their Petition for Review. (Petition for Review [“Pet.”] at 20-27.) He
appears remarkably unconcerned that if the opinion stands, future
governors will have to muster a two-thirds vote in the Legislature before
they can obtain any reductions to existing appropriations. Nor does he
seem to care whether the bill he'must send to the Legislature after calling a
special session must reprint and reenact every section of the Budget Act
that he wishes to amend, thereby opening up for revision every item
contained in those sections.’

Indeed, the Governor does not even acknowledge that this
case is the first to arise under the new constitutional provisions added by
Proposition 58 to deal with fiscal emergencies. Those provisions were

meant to streamline the process and, as the voters were told, they were

(... continued)
the California Constitution); Methodist Hospital of Sac. v. Saylor (1971)

5 Cal.3d 685 (restrictions and limitations on legislative power must be
strictly construed and deference given to legislative interpretation of
constitution); Lukens v. Nye (1909) 156 Cal. 498 (Governor’s veto power is
limited and can only be exercised in the specified mode).

3 Art. IV, § 10(f)(1) (Governor’s proclamation calling special session must
be accompanied by proposed legislation to address fiscal emergency).



meant to “force the Governor and the Legislature to work together to find a
solution to the problem BEFORE IT IS TOO LATE.”

The Governor’s claim to be able to use the line-item veto
on spending reductions can only frustrate the central purpose of
Proposition 58. Far from encouraging the Legislature to work with the
Governor to solve a fiscal emergency, the specter of further reductions
unilaterally imposed through the line-item veto will hang over every
discussion and threaten any agreement that the two branches are able to
reach. Add to this the Court of Appeal’s conclusion that such agreements
not only require a two-thirds vote but potentially reopen every item of
appropriation contained in the Budget Act, and legislative paralysis is
virtually guaranteed. This cannot be what the voters intended when they
enacted Proposition 58.

These are real problems that were created by the Governor’s
overreaching, and exacerbated by the opinion of the Court of Appeal. If
left unaddressed, they promise to change the way fiscal decisions are made
in this State for years to come. It does no good for the Governor to pretend
the problems created by the Court of Appeal’s opinion are not there. They

are there, and they deserve this Court’s review.

CONCLUSION
The Court of Appeal’s opinion is anything but the

“unremarkable” ruling that the Governor describes. It marks a drastic

* Supp. Ballot Pamp., Primary Elec. (Mar. 2, 2004), argument in favor of
Prop. 58, p. 14, emphasis in original. The ballot pamphlet materials for
Proposition 58 appeared as Exhibit A to Respondents’ Request for Judicial
Notice.



change in the constitutional meaning of the term “appropriation,” it violates
this Court’s holding that the line-item veto power must be narrowly
construed, and it significantly rewrites the roles of the executive and
legislative branches in mid-year budgetary decisions. Such sweeping

changes should not be permitted to occur absent review by this Court.
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