JUDICIAL COUNCIL of CALIFORNIA
Minutes of the Business Meeting—July 27, 2012
Ronald M. George State Office Complex
William C. Vickrey Judicial Council Conference Center
Malcolm M. Lucas Board Room
San Francisco, California

OPEN MEETING (RULE 10.6(A))—BUSINESS MEETING
Chief Justice Tani G. Cantil-Sakauye, Chair, called the meeting to order at 10 a.m. on Friday,
July 27, 2012, in the Malcolm M. Lucas Board Room of the William C. Vickrey Judicial Council
Conference Center in the Ronald M. George State Office Complex.
Judicial Council members present: Chief Justice Tani G. Cantil-Sakauye; Justices Judith

Ashmann-Gerst and Harry E. Hull, Jr.; Judges Stephen H. Baker, David De Alba, Emilie H.
Elias, James E. Herman, Teri L. Jackson, Ira R. Kaufman, Mary Ann O’Malley, Kenneth K. So,
David S. Wesley, and Erica R. Yew; Ms. Angela J. Davis, Ms. Edith R. Matthai, and Mr. Mark
P. Robinson, Jr.; member attending by phone: Justice Douglas P. Miller; advisory members
present: Judges Terry B. Friedman (Ret.), David Rosenberg, and David M. Rubin;
Commissioner Sue Alexander; Chief Executive Officer Mr. Alan Carlson; Court Executive
Officers Ms. Kim Turner and Mr. David H. Yamasaki; Secretary to the council: Interim
Administrative Director of the Courts Ms. Jody Patel.
Members absent: Justice Marvin R. Baxter, Senator Noreen Evans, Assembly Member Mike

Feuer, and Ms. iriam Aroni Krinsky.
Advisory member absent: Judge Robert J. Moss.
Incoming Judicial Council members present: Judges James R. Brandlin, Allan D. Hardcastle,

Morris D. Jacobson, Brian L. McCabe, and Charles D. Wachob; Court Executive Officer Mary
Beth Todd; and James P. Fox; others present: Judges Barry T. LaBarbera, Brian Lamb, and
David P. Warner; Court Executive Officers Kimberly Flener, Melissa Fowler-Bradley, Tammy
L. Grimm, Rosa Junqueiro, and Laurie Wills; public: Ms. Mary Lou Aranguren, Mr. Mike
Belote, Mr. Eric Bishop, Mr. Brian Brown, Ms. Bridget Childs, Ms. Kelly Dermody, Mr. David
Farrar, Mr. Michael Ferreira, Ms. Anabelle Garay, Mr. Ignacio Hernandez, Ms. Gwendolyn
Jones, Ms. Lauren M. Kiesel, Mr. Paul R. Kiesel, Ms. Kira Klatchko, Ms. Anita Lee, Ms. Robyn
A. Lewis, Mr. Harry Ma, Ms. Theresa Molina, Ms. Corrine Mposi, Mr. Mark Natoli, Ms.
Shannon Raintree, Mr. William T. Robinson III, Mr. Brandon Scovill, Mr. Ruben Soto, Mr. Jon
Streeter, Mr. Ray Tickner, Ms. Pamela J. Walls, and Mr. John Zeis; and media representatives:
Ms. Maria Dinzeo and Mr. David Tartre, Courthouse News Service; and Ms. Laura Ernde,
California Bar Journal; Mr. Paul Jones, Daily Journal.
Chief Justice’s Report

Chief Justice Cantil-Sakauye welcomed, as an incoming member of the council, Judge Allan D.
Hardcastle, president-elect of the California Judges Association. His Judicial Council term will
begin on September 15. She raised the challenge of the 2012–2013 Budget Act, signed by the
Governor on June 27, noting that it represents four consecutive years of funding reductions for
the judicial branch and carries a $544 million dollar reduction for the branch for the coming

fiscal year (FY). She introduced Mr. William T. Robinson, III, president of the American Bar
Association, who met with the Chief Justice and State Bar representatives earlier in the morning
to discuss the funding crisis confronting the courts in California and across the nation. Speaking
at the Chief Justice’s invitation on the crisis of court underfunding, Mr. Robinson described the
increasing difficulty for the judiciary to meet its constitutional responsibility and the efforts of
the American Bar Association’s Task Force on Preservation of the Justice System, cochaired by
Mr. Ted Olson and Mr. David Boyds, to gather information and effectively advocate for state
courts.
Public Comment

Written statements submitted to the Judicial Council for the meeting are attached. Fourteen
individuals made requests to speak on the agenda and appeared in the following order:
Providing comment on general issues of judicial administration:
1. Mr. David Farrar, member, State Bar of California
Providing comment on item F, Trial Court Budget: Fiscal Year 2012–2013 Allocations:
2. Hon. David P. Warner, Presiding Judge, Superior Court of California, County of San Joaquin
3. Hon. Brian Lamb, Assistant Presiding Judge, Superior Court of California, County of Inyo
4. Ms. Melissa Fowler-Bradley, Ms. Kimberly Flener, Ms. Laurie Wills, Court Executive
Officers, Superior Court of California, Counties of Shasta, Butte, and Trinity
5. Ms. Gwendolyn Jones, President Local 575, and Mr. Mark Natoli, Vice-President Local 575,
American Federation of State, County and Municipal Employees
6. Ms. Robin A. Lewis, President, and Ms. Kira L. Klatchko, Board Secretary, Riverside
County Bar Association
7. Ms. Pamela J. Walls, County Counsel, Office of County Counsel, County of Riverside
8. Mr. Michael Ferreira, President, Mr. Brandon Scovill, Northern California Field
Representative, Mr. Ignacio Hernandez, Legislative and Policy Advocate, Ms. Mary Lou
Aranguren, Certified Interpreter, California Federation of Interpreters
9. Ms. Theresa Molina, member, Mujeres Unidas Y Activas
10. Ms. Bridget Childs, Bargaining Team Research Attorney, Service Employees International
Union for the Superior Court of California, County of San Joaquin

CONSENT AGENDA (ITEMS A1–A2, B–D)
Item A1

Appellate Procedure: References to Amount of Fee for Filing Notice of
Appeal

To reflect increases in filing fees recently enacted by urgency legislation, the Appellate Advisory
Committee recommended amending the rule relating to filing a notice of appeal in an unlimited
civil case and revising the information sheet concerning these appeals. Because the increased
fees went into effect on June 27, 2012, and this proposal would simply update the references to
Judicial Council Meeting Minutes

2

July 27, 2012

the fee amounts, the advisory committee recommended that these rule and form changes be
adopted effective immediately without being circulated for public comment.
Council action

The Judicial Council, effective July 27, 2012, approved:
1. Amending rule 8.100 of the California Rules Court and revising Information on Appeal
Procedures for Unlimited Civil Cases (Appellate) (form APP-001) to update the
references to the amount of the fee for filing a notice of appeal in an unlimited civil
case; and
2. Other nonsubstantive revisions to form APP-001.
Item A2

Criminal and Traffic: Uniform Bail and Penalty Schedules, July 2012
Edition

Effective July 13, 2012, the Judicial Council adopted the July 2012 Uniform Bail and Penalty
Schedules to incorporate information on a statutory increase to the state penalty assessment
imposed under Government Code section 76104.7 in criminal cases. Page x of the preface to
the revised schedules includes an example of the calculation of fines, penalties, and fees for
multiple violations when a case is eligible for referral to a traffic violator school program.
The example contains certain inadvertent numerical errors that need to be corrected. The
Traffic Advisory Committee recommended updating the council’s schedules to show the
correct numerical values and assist courts in revising local bail schedules to facilitate proper
collection of criminal fines, fees, and penalties in accordance with the new law.
Council action
The Judicial Council, effective July 27, 2012, adopted the revised page x of the preface to the

July 2012 Uniform Bail and Penalty Schedules.
Item B

Judicial Branch Contracting Requirement: Report Listing Executed
Contracts and Vendor Payments for the Period January 1, 2012, through
June 30, 2012

The Administrative Office of the Courts (AOC) recommended that the Judicial Council
approve for submission to the Joint Legislative Budget Committee and the State Auditor
reports required under Public Contract Code section 19209 and the Judicial Branch
Contracting Manual approved by the Judicial Council on August 26, 2011. The report is
required to provide a listing of (1) all vendors or contractors receiving payments from any
judicial branch entity and their associated distinct contracts, and (2) for every vendor or
contractor receiving more than one payment, the amount of the payment, type of service or
good provided, and judicial branch entity receiving the good or service. Also reported are all
judicial branch entity contracts that were amended during the reporting period. This is the
second semiannual report and covers the period January 1 through June 30, 2012.
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Council action

The Judicial Council, effective July 27, 2012, accepted the reports submitted for the
reporting period January 1 through June 30, 2012, for the Superior Courts and Supreme
Court, Courts of Appeal, Judicial Council/AOC, and Habeas Corpus Resource Center; and
approved the submission of the reports by the AOC to the Joint Legislative Budget
Committee and the State Auditor by August 1, 2012, with the understanding that the
figures in the reports would be subject to a final review by the courts to ensure accuracy,
and any resulting corrections would be made to the report before submission. The final
report will be made available to the council.

Item C

Trial Courts: Policy on Prefunding Other Postemployment Benefits and
Establishing Qualified Irrevocable Trusts

The Court Staff Retirement Cost and Planning Working Group of the Court Executives Advisory
Committee recommended that the council adopt a revision to the Judicial Council policy on
prefunding other postemployment benefits and establishing irrevocable trusts within the trial
courts. The revision would require trial courts to notify the AOC of their intent to establish an
irrevocable trust and to continue to follow the Judicial Council’s Statement of Investment Policy
for the Trial Courts, adopted in 2004.
Council action

The Judicial Council, effective July 27, 2012, approved revising the Statement of
Investment Policy for the Trial Courts to:
1. Require that the trial courts seeking to establish irrevocable trusts only notify the AOC
Human Resources Office, Administrative Services Division; and
2. Require trial courts seeking to fund established trusts to continue following the Judicial
Council’s Statement of Investment Policy for the Trial Courts.
Item D

Judicial Sabbatical: Request for Approval of Unpaid Leave

The Executive and Planning Committee recommended approving an unpaid sabbatical leave for
Judge Lisa Foster, Superior Court of California, County of San Diego, for a six-month period,
September 1, 2012, through February 28, 2013. During this sabbatical leave, Judge Foster will
analyze the civil caseload in California to identify efficiencies that will improve the
administration of justice; she will provide her findings to the Judicial Council’s Executive and
Planning Committee and its Civil and Small Claims Advisory Committee. Judge Foster and the
Presiding Judge of the Superior Court of San Diego County presented information supporting a
conclusion that this leave will benefit the administration of justice and her judicial performance
and that her absence will not work to the detriment of the court.
Council action

The Judicial Council approved—under Government Code section 68554 and California
Rules of Court, rule 10.502—an unpaid sabbatical leave for Judge Lisa Foster, Superior
Court of California, County of San Diego, from September 1, 2012, through February 28,
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2013, based on a finding that this leave will benefit the administration of justice and Judge
Foster’s performance of judicial duties and that her absence will not work to the detriment
of the Superior Court of California, County of San Diego. During the leave period, Judge
Foster will receive no compensation, nor shall it count as service toward retirement; the
leave time will not toll her term of office. On completion of the leave, Judge Foster shall
report in writing to the council on how the leave benefited the administration of justice in
California and on its effect on her official duties as a judge.

DISCUSSION AGENDA (ITEMS E–H)
Item E

Judicial Branch Budget: Allocation of Fiscal Year 2012–2013 Reductions
to State Judiciary Entities

Mr. Curt Soderlund, Interim Chief Deputy Director, and Mr. Zlatko Theodorovic, Chief
Financial Officer and Director, Finance Division, addressed the Budget Act of 2012 (Stats. 2012,
ch. 33) and the reductions to appropriation items for state judiciary entities—the Supreme Court,
Courts of Appeal, Judicial Council/Administrative Office of the Courts, Judicial Branch Facility
Program, and Habeas Corpus Resource Center—representing prior-year reductions as well as
new reductions for fiscal year 2012–2013. They also provided information on the $19 million in
FY 2012–2013 budget reductions for the state judiciary entities, as well as the continuation of the
FY 2011–2012 reductions totaling approximately $30 million.
No action

Item F

Trial Court Budget: Fiscal Year 2012–2013 Allocations

In accordance with Government Code section 68502.5(c), the Judicial Council has the
responsibility to allocate funding for the trial courts. The Trial Court Budget Working Group
(TCBWG) recommended allocations to trial courts for fiscal year 2012–2013, including those
related to base funding for court operations, criminal justice realignment funding, a reduction of
$385 million required by the Budget Act of 2012, a reduction offset of up to $58.988 million,
and a holdback of $27.8 million from trial courts’ Trial Court Trust Fund allocations as required
by Government Code section 68502.5(c)(2)(B).
Council action

The Judicial Council approved—with one opposing vote and one abstention—a
modification of the first of the TCBWG recommendations on trial court allocations,
approved the TCBWG recommendations 2 through 5 and 8, and deferred recommendations
6 and 7 (as numbered in the working group proposal). The council adopted the following
basis for the 2012–2013 allocations (summarized by court in the attachment):
1. Allocate 2012–2013 beginning base operations funding by carrying forward courts’
ending 2011–2012 Trial Court Trust Fund and General Fund base allocations for court
operations and allocating new Trial Court Trust Fund funding for non-sheriff security
costs, and include an adjustment to reduce three courts’ share of the $150 million
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reduction that is related to their security funding in their base allocation by increasing
on a one-time basis their 2012–2013 allocation by $316,706 and then fully offsetting
that increase by allocating pro-rata to the other courts a share of a $316,706 reduction.
2. Allocate on a one-time basis $9.073 million for costs related to parole revocation
hearings based on the formula used by the council for allocating funding in 2011–2012,
and set aside $150,000 that would be available to the council to allocate to address
unforeseen and unfunded court expenditures.
3. On a preliminary basis allocate on a one-time basis to each trial court a proportionate
share of a $235 million statewide reduction based on each court’s share of the 2011–
2012 total statewide fund balance as of July 26, 2012, and then, once all courts close
their books for 2011–2012, make an adjustment based on final the 2011–2012 total
statewide fund balance.
4. Allocate on a one-time basis to each trial court a proportionate share of a $150 million
reduction based on each court’s share of the 2011–2012 total statewide Trial Court
Trust Fund base allocation.
5. Allocate on a one-time basis to each trial court a proportionate share of the required
$27.8 million (2 percent) holdback from courts’ Trial Court Trust Fund allocation based
on each court’s share of the beginning 2012–2013 allocation for base operations,
excluding 2011–2012 allocations related to security.
8. Rescind the council policy that requires trial courts to use security allocations from the
Trial Court Trust Fund only for security costs.
Actions deferred

6. Allocate to each trial court a proportionate share of an up to $58.988 million reduction
offset based on each court’s share of the beginning 2012–2013 allocation for base
operations, excluding 2011–2012 allocations related to security, which would
(a) include up to $6.5 million in funding restricted by council policy for court
interpreter costs and (b) assume a $103.725 million allocation for the court-appointed
dependency counsel program.
7. Authorize AOC staff to request from the Department of Finance and Legislature
additional expenditure authority for TCTF Program 45.10 based on additional resources
for the purposes of offsetting courts’ funding reduction.

Item G

Court Facilities: Revised Policy for Prioritizing Facility Modifications

The Trial Court Facility Modification Working Group and the Court Facilities Working Group
recommended adoption of the new Trial Court Facility Modifications Policy, to update and
supersede the current Prioritization Methodology for Modifications to Court Facilities. The
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creation of the Court Facilities Working Group, a clarification of the policy’s definition of
―Facility Modification,‖ and three additional years of implementation have necessitated that this
policy be updated.
Council action

The Judicial Council, effective July 27, 2012, adopted the Trial Court Facility
Modifications Policy to replace the existing policy.

Item H

Court Facilities: Modifications Budget and Proposed Funding
Recommendation for Fiscal Year 2012–2013

The Trial Court Facility Modification Working Group and the Court Facilities Working Group
recommended an allocation of the $50 million appropriated by the Legislature for court facilities
modifications in the fiscal year 2012–2013 budget.
Council action

The Judicial Council, effective July 27, 2012, approved:
1. Allocations of the $50 million authorized by the Legislature for statewide court facility
modifications and planning in FY 2012–2013, as follows:
$4.0 million for statewide facility modification planning;
$5.0 million for priority 1 requests;
$8.7 million for planned facility modifications; and
$32.3 million for priorities 2–6 facility modifications; and
2. The list of planned facility modifications (attached), in which modifications are ranked
according to the Judicial Council’s Trial Court Facility Modifications Policy.
In Memoriam

Chief Justice Cantil-Sakauye closed the public session of the meeting with a moment of silence
to remember recently deceased judicial colleagues and honor them for their service to their
courts and the cause of justice:
Hon. Earl J. Cantos (Ret.), Municipal Court of California, County of San Diego
Hon. Ragnar R. Engebretsen (Ret.), Superior Court of California, County of Orange

NON-BUSINESS MEETING–CLOSED (RULE 10.6(A))
Session 2:00–3:00 p.m.
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9. July 24, 2012, correspondence submitted by Mr. Mark Natoli on behalf of the American
Federation of State, County and Municipal Employees, Local 575
10. July 23, 2012, correspondence submitted by Ms. Pamela J. Walls on behalf of the Office
of County Counsel, Riverside County
11. July 24, 2012, submittal of Department of Justice documentation submitted by Mr. Mark
Ferreira on behalf of the California Federation of Interpreters
12. July 25, 2012, correspondence submitted by Ms. Lisa M. Fugazi on her own behalf
13. July 24, 2012 correspondence submitted by Ms. Tammy L. Grimm on behalf of the
Superior Court of California, County of Inyo
14. July 24, 2012, correspondence submitted by Ms. Bridget Childs, Ms. Sonya Farnsworth,
Mr. Danny Jeitz, Ms. Monica Jones, Mr. Grant Preeo, Mr. Tim Robinson, Mr. Steve
Bristow, Ms. Teresa Trigg, and Ms. Jennifer Whitlock on behalf of the Service
Employees Union International 1021 bargaining team
15. July 26, 2012, correspondence submitted by Ms. Carrie Dall on her own behalf
16. July 26, 2012, correspondence submitted by Hon. Anthony C. Edwards on behalf of the
Superior Court of California, County of Trinity
17. July 26, 2012, correspondence submitted by Ms. Jennifer McMahon on her own behalf
18. July 26, 2012, correspondence submitted by Mr. David Farrar on his own behalf
19. July 26, 2012, correspondence submitted by Ms. Laurel A. Hoehan on behalf of the
Western San Bernardino County Bar Association
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Summary of Allocations by the Council on 7/27/2012
One-Time Allocations

FY 2011-12
FY 2011-12
Ending TCTF
General Fund
Program 45.10 Program 45.10
Base
Base
Court
Alameda
Alpine
Amador
Butte
Calaveras
Colusa
Contra Costa
Del Norte
El Dorado
Fresno
Glenn
Humboldt
Imperial
Inyo
Kern
Kings
Lake
Lassen
Los Angeles
Madera
Marin
Mariposa
Mendocino
Merced
Modoc
Mono
Monterey
Napa
Nevada
Orange
Placer
Plumas
Riverside
Sacramento
San Benito
San Bernardino

A
82,771,394
613,303
2,353,958
8,969,818
2,138,497
1,543,136
37,653,590
2,543,421
6,600,361
36,797,739
2,004,085
5,964,652
7,465,001
1,922,981
30,966,853
6,112,694
3,643,220
2,506,116
474,619,896
6,581,560
15,065,039
1,070,615
4,848,100
9,880,260
1,071,376
1,316,912
15,786,005
7,310,736
4,969,147
138,631,164
13,035,947
1,651,698
69,804,278
70,562,720
2,847,565
75,305,698

B
2,356,811
10,968
22,162
76,916
39,634
1,721
714,397
62,535
145,413
1,801,754
36,312
34,633
77,555
63,790
3,055,288
30,574
406
673
16,391,550
305,093
587,765
16,045
93,493
562,836
29,584
76,168
184,042
185,045
54,271
4,740,437
359,536
1,165
432,802
2,743,274
9,417
667,923

TCTF
Ongoing
Security
Funding
C

9,779
45,039
72,149
65,567
3,293
1,783
209,806
9,625

789
24,156

54,126

369,696

352,635

FY 2012-2013
Beginning Base
D
(A+B+C)
85,128,205
624,271
2,376,119
9,046,734
2,178,130
1,544,857
38,367,987
2,605,956
6,745,775
38,599,493
2,050,176
5,999,285
7,587,595
2,058,919
34,087,708
6,146,561
3,643,626
2,508,572
491,011,446
7,096,460
15,662,429
1,086,660
4,941,594
10,443,095
1,101,749
1,417,236
15,970,046
7,495,781
5,077,545
143,371,602
13,395,483
1,652,863
70,606,776
73,305,995
2,856,982
76,326,257

Realignment

Preliminary
$235 million
Reduction

$150 million
reduction

$27.8 million
holdback

Adjustment
Related to 3
Courts

E

F

G

H

I

502,724
1,296
3,239
75,149
1,296
1,296
172,973
3,887
37,575
435,349
9,718
77,741
40,166
3,239
286,345
35,631
20,731
3,887
2,515,563
51,179
12,957
31,744
85,515
1,296
1,296
165,847
14,252
5,183
424,335
53,123
1,944
344,651
619,983
7,774
537,059

(12,846,531)
(312,873)
(342,976)
(2,366,904)
(729,657)
(774,159)
(8,049,855)
(1,829,487)
(1,195,843)
(3,918,382)
(323,992)
(648,060)
(3,880,265)
(1,374,661)
(6,102,080)
(533,000)
(228,601)
(533,759)
(61,218,760)
(1,267,411)
(1,980,093)
(255,482)
(281,358)
(2,441,868)
(70,344)
(565,954)
(2,830,803)
(1,093,855)
(197,573)
(23,166,575)
(1,319,872)
(449,871)
(7,309,343)
(10,043,691)
(962,006)
(14,013,316)

(7,371,322)
(54,619)
(209,635)
(798,820)
(190,447)
(137,426)
(3,353,293)
(226,508)
(587,804)
(3,277,074)
(178,477)
(531,190)
(664,806)
(171,254)
(2,757,796)
(544,374)
(324,452)
(223,186)
(42,267,936)
(586,130)
(1,341,638)
(95,345)
(431,754)
(879,900)
(95,413)
(117,279)
(1,405,845)
(651,068)
(442,534)
(12,345,991)
(1,160,934)
(147,094)
(6,216,517)
(6,284,061)
(253,594)
(6,706,454)

(1,343,092)
(10,231)
(38,942)
(140,612)
(35,698)
(25,319)
(628,817)
(42,709)
(110,557)
(632,611)
(33,440)
(95,573)
(117,463)
(30,685)
(557,593)
(93,822)
(56,495)
(36,298)
(7,812,969)
(110,054)
(256,536)
(17,809)
(76,082)
(171,153)
(18,044)
(22,831)
(247,476)
(118,005)
(76,113)
(2,304,929)
(219,540)
(27,089)
(1,125,527)
(1,170,864)
(46,823)
(1,197,336)

(15,766)
(117)
(448)
56,972
(407)
(294)
(7,172)
(484)
(1,257)
(7,009)
(382)
(1,136)
(1,422)
(366)
(5,898)
(1,164)
(694)
(477)
(90,402)
(1,254)
(2,869)
(204)
(923)
(1,882)
(204)
(251)
(3,007)
(1,392)
(946)
(26,405)
(2,483)
(315)
(13,296)
(13,440)
(542)
(14,344)

Total
J
(Sum of D
through I)
64,054,218
247,727
1,787,357
5,872,520
1,223,217
608,955
26,501,823
510,654
4,887,887
31,199,766
1,523,603
4,801,066
2,963,805
485,193
24,950,687
5,009,831
3,054,114
1,718,739
382,136,943
5,182,790
12,094,249
717,820
4,183,220
7,033,807
919,040
712,217
11,648,763
5,645,712
4,365,560
105,952,036
10,745,777
1,030,438
56,286,745
56,413,921
1,601,790
54,931,867

Summary of Allocations by the Council on 7/27/2012
One-Time Allocations

FY 2011-12
FY 2011-12
Ending TCTF
General Fund
Program 45.10 Program 45.10
Base
Base
Court
San Diego
San Francisco
San Joaquin
San Luis Obispo
San Mateo
Santa Barbara
Santa Clara
Santa Cruz
Shasta
Sierra
Siskiyou
Solano
Sonoma
Stanislaus
Sutter
Tehama
Trinity
Tulare
Tuolumne
Ventura
Yolo
Yuba
Total

A
141,033,939
58,886,619
26,468,736
12,661,630
33,889,874
20,190,610
84,554,955
11,500,470
11,092,748
611,157
3,711,464
18,449,094
21,094,722
16,076,998
4,019,450
3,229,727
1,524,424
14,646,646
3,014,408
28,713,661
8,294,847
3,730,323
1,684,326,038

B
583,172
3,993,883
813,169
249,107
2,240,517
1,148,182
1,810,282
94,526
165,395
3,308
48,618
50,073
779,881
1,166,805
88,090
63,491
48,922
31,820
592,748
128,079
67,652
50,139,709

TCTF
Ongoing
Security
Funding
C
657,192

241,676
647,971

9,326

15,576
220,516
605,164

3,615,864

FY 2012-2013
Beginning Base
D
(A+B+C)
142,274,303
62,880,502
27,281,906
13,152,412
36,130,391
21,986,762
86,365,237
11,594,996
11,258,143
614,465
3,760,082
18,499,167
21,874,603
17,253,129
4,107,540
3,293,218
1,573,346
14,662,222
3,266,745
29,911,573
8,422,926
3,797,975
1,738,081,611

Realignment

Preliminary
$235 million
Reduction

$150 million
reduction

$27.8 million
holdback

Adjustment
Related to 3
Courts

E

F

G

H

I

458,671
260,432
232,575
60,897
89,402
80,332
316,794
58,306
79,684
9,070
187,226
87,458
146,412
26,561
26,561
60,249
7,126
195,000
58,953
45,349
9,073,000

(10,744,145)
(5,615,978)
(543,553)
(1,863,124)
(3,866,019)
(4,096,131)
(12,071,491)
(1,817,866)
(1,652,389)
(68,974)
(1,240,280)
(1,016,487)
(3,133,002)
(3,654,941)
(749,921)
(897,943)
(334,757)
(959,062)
(402,485)
(2,403,762)
(1,998,091)
(410,336)
(235,000,000)

(12,559,974)
(5,244,230)
(2,357,210)
(1,127,599)
(3,018,110)
(1,798,103)
(7,530,159)
(1,024,190)
(987,880)
(54,427)
(330,530)
(1,643,010)
(1,878,620)
(1,431,759)
(357,958)
(287,628)
(135,760)
(1,304,377)
(268,452)
(2,557,135)
(738,709)
(332,209)
(150,000,000)

(2,320,979)
(1,030,556)
(442,410)
(211,596)
(584,884)
(343,051)
(1,415,450)
(190,032)
(145,346)
(10,071)
(61,624)
(296,049)
(351,294)
(282,611)
(63,270)
(53,973)
(18,401)
(240,046)
(49,925)
(464,671)
(128,491)
(60,073)
(27,813,940)

(26,863)
(11,216)
(5,042)
(2,412)
(6,455)
(3,846)
(16,105)
(2,191)
221,053
(116)
(707)
(3,514)
(4,018)
(3,062)
(766)
(615)
38,680
(2,790)
(574)
(5,469)
(1,580)
(711)
0

Total
J
(Sum of D
through I)
117,081,013
51,238,953
24,166,265
10,008,579
28,744,325
15,825,963
65,648,825
8,619,023
8,773,265
480,876
2,136,011
15,727,333
16,595,127
12,027,167
2,962,188
2,079,621
1,123,110
12,216,196
2,552,434
24,675,536
5,615,008
3,039,996
1,334,340,671
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To the Judicial Council of California:
I write this letter on behalf of the Riverside County Bar Association, its
members, and the many individuals, families, and businesses that interact
with our local courts each year. Riverside County is one of the largest
counties in California, with a population of over 2.2 million people. Our
sister county, San Bernardino County, is home to over 2 million people.
Together, our two counties comprise the Inland Empire, which is one of
the fastest growing regions in California; since 2000, the Inland Empire
has accounted for 29 percent of California's population growth. In spite of
our tremendous growth and growing demand for legal services, the Inland
Empire's courts have been consistently under-funded to the detriment of
our litigants, lawyers, judges, and court staff. Understandably, many of
our courts are seeking additional resources in a time when resources are
scarce, but the situation in our community is particularly serious, and
publicly available data reflects that we are under-funded relative to other
counties with less demonstrated need, smaller populations, and equal or
lighter workload. I write to you to bring this disparity to your attention and
to suggest to you one possible solution to reduce the impact of budget cuts
on Riverside and other severely impacted counties.

CHARLENE NELSON
Executive Director
(951) 682-1015
charlene@riversidecountybar.com

The Inland Empire Is Not Receiving A Fair Share Of Judicial Branch
Resources
Publicly available statistics reveal that the Inland Empire has consistently
been allocated fewer judicial branch resources than other counties with
less demonstrated need, smaller populations, and equal or lighter
workload:
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•

Riverside’s ratio of trial court judicial positions per 100,000 of population is 3.4. San
Bernardino’s ratio of trial court judicial positions per 100,000 of population is 4.2. The
statewide average is 5.2 per 100,000 of population.

•

Riverside County has seen a 44 percent increase in population since 2000 and a 95
percent increase since 1990. San Bernardino County has experienced a 19 percent
increase in population since 2000 and a 43 percent increase since 1990. The number of
judicial positions in both counties has not kept pace with the increase in population. For
example, in Riverside County the number of judicial positions only increased by 31
percent since 1990.

•

While Riverside (4.1 percent) and San Bernardino Superior Courts (4.4 percent) receive a
combined 8.5 percent of the judiciary’s statewide Trial Court Trust Fund (TCTF)
allocation, the two counties account for 11 percent of the state’s population.

•

Riverside has seen a 40 percent increase in total Superior Court case filings between
fiscal years 2000-01 and 2009-10. San Bernardino’s Superior Court case filings have
increased by 39 percent in that time period. By comparison, Superior Court filings
statewide increased 24 percent during that period.

•

According to the Judicial Council of California 2011 Court Statistics Report (“2011
Report”), Riverside County Superior Court had 6,446 filings per authorized judicial
position, the fourth highest amongst the state’s 58 counties and San Bernardino County
Superior Court had 6,533 filings per authorized judicial position, the third highest in the
state.

•

According to the California Judicial Workload Assessment published by the National
Center for State Courts (NCSC) in November 2011, Riverside County Superior Court has
a need for 150.8 judges. With only 76 judicial officers, the court faces a shortage of 74.8
judges, or a 49.6 percent deficit. The same report showed San Bernardino Superior Court
with a need for 150 judges. With only 84 judicial officers, that court faced a shortage of
66 judges, or a 44 percent deficit. Statewide, there is workload to support 2,376 judges.
With 2,022 authorized judicial positions, the state as a whole faces a shortage of 354
judges, or a 14.9 percent deficit.

•

The 2011 Report also shows that, in fiscal year 2009-10, Riverside County Superior
Court conducted 32,998 court trials, 41 of which were felony trials and 3,714 of which
were unlimited civil trials. Only Los Angeles County had more unlimited civil bench
trials, with a total of 4,018, and that was from a total of 97,030 total bench trials. San
Bernardino conducted 34,004 bench trials during the same period, 16 of which were
felony trials and 627 of which were unlimited civil trials
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•

Per the 2011 Report, Riverside County conducted 1,087 jury trials during fiscal year
2009-10, 683 of which were felony trials, and 51 of which were unlimited civil trials. The
only county to surpass the total number of jury trials conducted was Los Angeles County
with a total of 3,572 jury trials. Based on Riverside County’s relative dearth of judicial
position equivalents, the County ranked second on the state-wide list of jury trials per
judicial position. Based on the performance indicator data by County for fiscal year 200910, Riverside judges hear approximately 11.1 jury trials per bench officer, in comparison
to the state-wide average of 5.2 jury trials per bench officer. The number of judicial
position equivalents for that year is also over-estimated because it includes Assigned
Judges sent to the County, based on a yearly average of their attendance, and it factors in
the 7 judicial positions allocated to Riverside under AB 159, which were never funded.
Using more accurate data, the number of jury trials per judicial position would actually
be closer to 14.3 trials per bench officer.

•

According to the Judicial Council's own statistics, in fiscal year 2009-10, the Fourth
District, Division Two, disposed of 10.3 percent of the appeals and writs disposed of by
the courts of appeal statewide, while having just 6.7 percent of the 105 appellate court
justices statewide. In contrast, the entire First District Court of Appeal disposed of only
14.1 percent of the appeals and writs in the state while having 19% of the 105 appellate
court justices statewide. The disparity does not disappear when applying the "workloadadjusted" formula developed in 1995 by the Appellate Court Resources Analysis
Working Group chaired by Justice Norman L. Epstein. In fiscal year 2010-11, the Fourth
District, Division Two filed 137 opinions per justice, the equivalent of 95 opinions per
justice on a "workload-adjusted" basis, which is higher than any other District Court of
Appeal in California. The First District Court of Appeal, in contrast, filed 75 opinions per
justice on a "workload-adjusted" basis, and the Second District Court of Appeal filed
only 84 opinions per justice on a "workload-adjusted" basis. 1

•

Based on California Department of Finance information, in 2010 the Fourth Appellate
District, Division Two (which serves, Riverside, San Bernardino, and Inyo Counties) was
estimated to have 615,708 residents per appellate justice, the highest number in the state.
The next closest district is Second District, Division Six with 382,930 residents per
justice.

These statistics reveal the gross disparity between the resources being allocated to the Inland
Empire and its demonstrated need. Our trial and appellate courts are overburdened relative to
other courts across the state, and the RCBA formally requests that the Judicial Council and this
Committee take immediate action to address ongoing resource disparities.

1

Recognizing that appeals are generated from trial courts, and that Riverside County conducts more jury trials than
any County besides Los Angeles, it is likely that the workload in the Fourth District, Division Two, will increase. As
a comparison, the other two counties that comprise the Fourth District Court of Appeal, Orange County and San
Diego County, conducted only 1,094 jury trials combined during fiscal year 2009-10, in comparison with
Riverside’s 1,087.
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To Begin Correcting The Disparity In Funding, The Judicial Council Should Fund AB 159
Judgeships And Support Staff Using Monies From The Assigned Judges Program
The RCBA recognizes that correcting the historical under-funding of courts in the Inland Empire
will take time, and would like to work cooperatively with the Judicial Council to provide support
or information about the problems facing our judicial system. In the mean time, however, the
RCBA requests that the Judicial Council take immediate action to fund much needed judgeships
and support staff that were contemplated by Assembly Bill 159, which passed in 2008.
AB 159 authorized 50 new judgeships, which were vetted and approved by the Judicial Council
and the Legislature, but which were never funded. Under AB 159, new judgeships were allocated
based on demonstrated judicial need in each county, which was assessed based on court filings
and workload standards. Positions were allocated to counties that were determined to have the
greatest relative need for the addition of judicial officers. Using that rubric, San Bernardino and
Riverside Counties were determined to be the two counties in California most in need of
additional judicial resources. Each county was allocated 7 new judgeships. Other rural counties,
including Sacramento, Fresno, San Joaquin, were also intended to benefit significantly from AB
159. Sacramento was to get 6 new judgeships, Fresno 4, and San Joaquin and Kern 3 apiece. No
other counties were allocated more than 2 judgeships. Those additional judgeships, if funded,
would significantly reduce the burden on Inland Empire and other rural counties that are
impacted, overworked, and under-funded. Given current budgetary constraints that might limit
mutli-year funding of those allocated judicial positions, the RCBA requests that the Judicial
Council consider using money available for the Assigned Judges Program to provide a temporary
stopgap to Superior Courts that were the intended beneficiaries of AB 159.
Specifically, we suggest the Judicial Council consider using a portion of its $26 million budget
for the AJP (FY 2012-13) to fund AB 159 judgeships. Currently AJP funding provides benefits
to compensate retired judges who give up their time to serve impacted courts or fill judicial
vacancies. AJP funds have not been used in the past to pay for the necessary support staff and
other ancillary costs associated with operating a functioning courtroom, meaning that courts, like
those in Riverside, that have relied heavily on AJP judges are saddled with a financial hardship
every time they use an AJP judge. That is, historically under-resourced courts that were in such
dire need of judgeships that they were the beneficiaries of AB 159 are not even able to cover the
cost associated with using AJP judges. For that reason, Riverside County has had to close 5
courtrooms this year alone. It has also: stopped work in four open courtrooms that it can no
longer afford to fill with AJP judges; consolidated four juvenile departments into two;
consolidated two misdemeanor arraignment courts; and closed the temporary courts that once
hosted assigned judges hearing civil matters.
By using AJP money to pay retired judges in addition to paying the costs associated with using
those judges (approximately $200,000 for support staff associated with each judge), the Judicial
Council could provide assistance to the courts most in need of support. The cost of this proposal
would be approximately $18.2 million, or $8.2 million to fund AJP judges and $10 million to
pay for the staff to support them. That would leave over $8 million in AJP funds for the Judicial
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Council to continue providing emergency assistance to courts not identified in AB 159 as those
most critically in need of additional judicial resources.

Request For Time To Speak During Public Comment Period At July 27, 2012 Meeting
Several years ago, long-before the budget crisis began seriously impacting the judicial branch,
Riverside County Superior Court was forced to impose a moratorium on civil trials because of
the criminal case backlog. The Judicial Council assisted Riverside Council by assembling a
"Strike Team" to work through the backlog and allow civil litigants to once again have their day
in court. We do not want to return to the days when civil, family law, and other litigants with
serious and pressing issues were unable to have their cases heard in a timely fashion; nor do we
want criminal cases to be dismissed because there are no open courtrooms to hear them in. We
strongly urge you to consider the impact this year's budget, in particular, will have on the courts
in the Inland Empire, and ask that you provide the resources our trial and appellate courts need to
serve our community. To that end, and in addition to these written comments, which the RCBA
requests be circulated to the Judicial Council in relation to the budget it is considering at the July
27, 2012 meeting, the RCBA requests 5 minutes time to address the Council at the July 27, 2012
meeting.

Sincerely,

Robyn A. Lewis
President, Riverside County Bar Association

cc:

Trial Court Budget Working Group
(Nancy.Carlisle@jud.ca.gov)

Name: Hon. Brenda F. Harbin-Forte Title: Judge
Organization: Alameda County Superior Court
Commenting on behalf of an organization

General Comment: RE: Item SP 12-05
Strategic Evaluation Committee Report
Comments from Hon. Brenda F. Harbin-Forte, Alameda County Superior Court

My name is Brenda F. Harbin-Forte, and I am a judge of the Alameda County Superior
Court. I write with both a sense of urgency and despair, and I ask the Judicial Council to
put a halt to what appears to be a rush to bow to political pressure to implement all of the
recommendations of the Strategic Evaluation Committee (“SEC”).
As an African American judge, I am very concerned that blind adoption of the
recommendations will negatively impact efforts to improve diversity on the bench and
ensure fairness in our court system. Some of the recommendations could have serious
implications for the ongoing diversity and access and fairness work occurring in the
California courts and on behalf of court users from diverse communities. Among the
recommendations are items that would eliminate programs focusing on procedural
fairness and public trust and confidence in the courts and that could have the effect of
reducing staff expertise and other resources for ongoing access, fairness and diversity
programs.
The consequence of implementation of such recommendations will be a denial of access
to the courts and fair outcomes for African American litigants and other litigants of color.
In a state that is almost 60% people of color, and more than 50% women, the fairness and
wisdom of any overhaul of the Administrative Office of the Courts will be called into
question if it fails to take into account the issues and concerns of these demographic
groups. As the Judicial Council weighs my request to slow its pace and take a different
approach to this hot-button task, I hope you will pause to reflect on the words of Dr.
Martin Luther King, Jr.:
"On some positions cowardice asks the question "is it safe?" Expediency asks the
question "is it political?" And vanity comes along and asks the question "is it popular?"
But conscience asks the question "is it right?" And there comes a time when one must
take a position that is neither safe, nor political, nor popular, but he must do it because
conscience tells him it is right. "
A rushed, wholesale adoption of the recommendations may well be safe, politic, and even
popular if one were to judge popularity by the number of people urging immediate
adoption of all of the recommendations, but such a move would not be in good
conscience because it simply would not be the right thing to do.

The first step in the process of deciding which recommendations to implement should be
the appointment of a more ethnically diverse evaluation committee. Although there are
approximately 130 sitting African American justices and judges, approximately 160
Latino justices and judges, and more than 100 Asian/Pacific Islander justices and judges,
there is no African American judge or Latino judge to be found among the published
names of judges who have been tapped to assist the Council’s Executive and Planning
Committee in prioritizing and implementing the recommendations. Moreover, there is
only token representation of Asian/Pacific Islander justices and judges, the ex-officio
participation of Chief Justice Cantil-Sakauye notwithstanding. Nor is there an African
American or Latino judge on the Executive and Planning Committee.
The omission of sufficient numbers of ethnic judges from the process is troubling,
especially as to the absence of African Americans. A 2005 report on public trust and
confidence in our courts revealed that all ethnic groups – Caucasians, Latinos,
Asian/Pacific Islanders and African Americans – perceive that African Americans have
worse outcomes in court than any other ethnic group. The omission of Latinos should
cause every fair-minded person concern, because Latinos comprise the largest ethnic
group in our state, and it thus stands to reason that members of that community are more
likely than other ethnic groups to be in the majority of court users.
Before any further steps are taken to implement any of the recommendations, Chief
Justice Cantil-Sakauye should add four Latino judges, three African American judges,
and two Asian/Pacific Islander judges to the group appointed to assist the Executive and
Planning Committee in its task of prioritizing and implementing the SEC
recommendations. The ethnic minority judges appointed should be ones who have
demonstrated leadership and commitment to access to and fairness in our courts, who can
withstand both subtle and overt pressure to shy away from asking the hard questions and
raising the uncomfortable issues, and who can stand up to the political pressure to adopt
the agendas of insular and short-sighted groups. The need to ensure fairness and justice in
our court system demands no less.
I also note that there was no Latino judge on the Strategic Evaluation Committee, and
there was only one African American and one Asian/Pacific Islander judge. Perhaps had
a more diverse committee been appointed at the outset, recommendations preserving the
Judicial Council’s commitment to access and fairness would have emerged. Perhaps, too,
the recommendations would have demonstrated an understanding of the distinction
between “equal access to justice” and “access and fairness” issues, initiatives and needs.
The oversight in appointing an inadequately diverse strategic evaluation committee can
now be ameliorated by the appointment of an expanded and more ethnically diverse
review committee to assist the Judicial Council in prioritizing, rejecting, and
implementing the recommendations.

I make the request to appoint a more diverse committee based not on the assumption that
the current group cannot be fair, but on the same rationale that former Chief Justice
George stated in explaining the need for a more diverse judiciary:
“I strongly believe that any judge should be able to fairly hear and decide any case, no
matter who the parties and regardless of the racial, ethnic, religious, economic or other
minority group to which they belong. Nevertheless, it cannot be questioned that a bench
that includes members of the various communities served by the courts will help instill
confidence in every segment of the public that the courts are indeed open to all persons
and will fairly consider everyone’s claims.” Chief Justice Ronald M. George (Ret.), 2007
remarks at Senate Judiciary Committee’s Public Hearing on the Judicial Selection
Process
A more diverse evaluation and implementation committee will likewise instill confidence
that the reform process considered everyone’s claims and concerns, and will ensure that
the needs of a diverse group of court users -- such as, for example, the need for
interpreters -- are addressed.
My despair stems from the observation that the SEC report failed to make specific
references to ensuring commitment to Goal 1 of the Judicial Council’s strategic plan.
Goal 1 focuses on Access, Fairness and Diversity and states that
“California’s courts will treat everyone in a fair and just manner. All persons will have
equal access to the courts and court proceedings and programs. Court procedures will be
fair and understandable to court users. Members of the judicial branch community will
strive to understand and be responsive to the needs of court users from diverse cultural
backgrounds. The makeup of California’s judicial branch will reflect the diversity of the
state’s residents.”
The SEC recommendations, and the initial steps the AOC took to implement them, make
it appear that the Judicial Council and the AOC have lost sight of this important goal. In
its haste to begin preliminary housecleaning, it appears that the AOC has swept out
employees who are overwhelmingly ethnic and overwhelmingly female. These voluntary
and involuntary separations should not be further exacerbated. One position targeted in
the SEC report and thereafter eliminated by the AOC was held by an African American
female attorney who was an expert in the field of implicit bias, who had trained numerous
judges on issues related to implicit bias, and who had provided mandatory training to
members of the State Bar’s Commission on Judicial Nominees Evaluation “(JNE
Commission”) on ways to identify and reduce implicit bias in the evaluation of
candidates for judicial appointment. The AOC already had an appallingly low number of
African American attorneys and other attorneys and employees of color. Now the agency
has even fewer members of these communities. These first steps suggest that the Judicial
Council has abandoned its commitment to diversity.

The following three specific recommendations further illustrate the foundation for my
concern that access, fairness and diversity may be casualties of the Judicial Council’s
rush to judgment in implementing the proposed reforms:
Recommendation 7-4: Recommendation to reduce the Center for Families, Children and
the Courts (“CFCC”) staff including the reduction of attorney positions and/or
reallocating them to nonattorney classifications. One of these attorney positions serves as
staff liaison to the Access and Fairness Advisory Committee. Given the priority status of
this area (Goal 1 access, fairness and diversity) and given the scope and nature of the
diversity initiatives (issues impacting race and ethnicity, women and women of color,
LGBT and disabilities) it is incumbent that the liaison for this area be an attorney who
has the time and expertise to devote to the critical work of this advisory committee. It is
also important that diversity functions not be merged with the work of other CFCC staff
who focus on equal access, legal services and other support functions, as the diversity
area is discrete and independently important to the bench, bar and public.
In addition, the CFCC assesses and implements initiatives designed to improve outcomes
in our juvenile courts. Issues such as disproportionate minority representation in our
delinquency and dependency courts, and innovative programs to address the school to
prison pipeline via our juvenile delinquency courts, are issues that are important to the
African American community and other communities of color. The treatment of women
of color in the court system and in the legal profession is another issue of access and
fairness in our courts. Tampering with the CFCC, without a full and fair consideration of
the unintended consequences of adoption of this recommendation, would be both unjust
and unwise.
Finally, it has only been through the hard work of the Judicial Council’s Access and
Fairness Advisory Committee that has led to improved judicial education and training in
addressing issues of bias and fairness in judicial decisionmaking. Implementation of any
recommendation that would eliminate the Access and Fairness Advisory Committee, or
that would dilute the important work of that committee by folding it into a committee
with a historically different focus would not be the right thing to do.
Recommendation 7-12: Recommendations to reduce Promising and Effective Programs
Unit Functions in the Courts Programs and Services, in particular the Procedural
Fairness/Public Trust and Confidence Program. The rationale stated for elimination of
this program was the lack of budget allocation for the program. This should not be
sufficient rationale for deleting a program that clearly responds to and focuses on a
primary area of concern for court users, in particular court users from diverse
backgrounds. The failure of the AOC to provide sufficient and robust support for this
program should be questioned and remedied; the program should not simply be
eliminated.

Recommendation 7-20: As a former dean of our judicial college, I am particularly
concerned about the recommendations to reduce the Education Division staffing in the
Judicial Education Unit, specifically reducing the numbers of attorney position
allocations and/or staffing of positions by reallocating them to nonattorney
classifications, with specific reference to education specialist positions that are staffed by
attorneys. Training of judicial officers should be of the highest quality and provided by
trainers who are familiar with the courts and judicial system. Attorneys are in the best
position to meet these standards. Further, the level of expertise of individuals in the
education specialist positions should not be an issue, as these positions are not at the
attorney classification. The mere fact that an attorney performs the education specialist
function and is classified as an education specialist should not be a concern. Given
California’s increasingly diverse population, efforts should be made to increase staffing
devoted to CJER, so even more training can be given to judicial officers in the areas of
access and fairness, and the expert in implicit bias should be rehired.
There are other recommendations that cause concern, and each should be looked at
carefully before they are implemented.
I applaud Chief Justice Cantil-Sakauye for her leadership and courage in accepting the
SEC report. The judicial branch must now implement reforms in a fair and thoughtful
manner, with the assistance of an expanded and diverse implementation committee.
Thank you.

Dear Madam Chief Justice and Council members:

I am Mark Natoli, a court clerk in the Los Angeles Superior Court and vice-president of AFSCME LOCAL
575, representing Superior Court Clerks and Paralegals in Los Angeles County. I appreciate the
opportunity to address you today.
On June 15 of this year, the court in Los Angeles laid off 157 employees. Nearly 200 more workers were
reduced to lower-paying positions they had previously held with the court; many of these are now
working part-time, suffering a 40% reduction in pay. Given the most recent budget cuts enacted by the
Legislature, we are almost certainly facing reductions on a similar, or perhaps even greater scale in the
near future.
The devastating impact of these reductions on our members cannot be overstated. However, it is the
people of Los Angeles County who are going to begin feeling the impact of these measures most
dramatically. A year ago when addressing this council, I stated that we were meeting our obligation to
serve the public and provide our citizens full access to justice, with difficulty; today, I must report to you
that we are on the brink of not being able to fulfill this mandate. Backlogs of orders, judgments, and
other important documents awaiting processing are mounting. People coming to our courthouses to
inspect files or obtain documents, or to have their cases heard, face long waits—sometimes, they are
not served or heard at all and asked to come back another day. 56 courtrooms—nearly 10 percent of
our court’s capacity—have been closed this year, including 24 criminal courtrooms. We are fast
approaching the point where public safety will be adversely impacted by these ongoing reductions—if
indeed we have not reached that point already. Further reductions to our court will take us to a place
that I don’t think any of us wants to contemplate.
We have several requests of the council today. First, we would ask that the council not divert any
money from the Trial Court Trust Fund to other areas of the branch for the remainder of this calendar
year. Second, we would ask the council to fully adopt the recommendations contained in the recent
report of the Strategic Evaluation Committee and order a complete restructuring and reorganization of
the AOC, with the resulting savings being directed to the trial courts. Third, we request that the council
enact a two-year freeze on all new courthouse construction, and allow the money collected from each
trial court throughout the state for construction projects to remain with the collecting trial court during
this two-year period. Finally, we ask that any monies available from the Trial Court Improvement Fund,
the Judicial Modernization Fund, or other sources available to the council be provided to the trial courts
statewide to help alleviate the current crisis in funding.

We realize, Madam Chief Justice and council members, that we are asking the council to make difficult
choices. We believe that if the trial courts in this state suffer further budget cuts, we will soon be living
in a different society—one in which citizens cannot be confident that they can take their disputes to
court and have them resolved in a fair and prompt manner. Without this confidence, people will begin
attempting to take justice into their own hands—with predictably disastrous results.

Thank you, Madam Chief and members of the council, for hearing us today. We look forward to working
with you in the future to secure full funding for the judicial branch and to rebuild our courts into the
best in the world.
Mark Natoli AFSCME 575
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SUPREME COURT OF COLORADO
OFFICE OF THE CHIEF JUSTICE

COLORADO JUDICIAL DEPARTMENT
Directive Concerning Language Interpreters and Access to the Courts by
Persons with Limited English Proficiency

This directive was created to establish policies regarding the utilization and payment of language
interpreters provided and arranged for by the Colorado state courts and to govern access to court
proceedings and court operations by persons with limited English proficiency.
I. DEFINITIONS
I. A.

Authorized Interpreter – A certified, professionally qualified or registered language
interpreter who is approved by the CIP to work as an independent contractor or as a classified
employee, and is listed on an active roster maintained by the CIP and made available
according to CIP guidelines.

I. B.

Bilingual Staff – An employee of the Colorado Judicial Department other than a classified
staff language interpreter who has demonstrated proficiency in English and a second
language in accordance with standards set by the CIP and is authorized by the CIP to conduct
court operations business directly with limited English proficient persons in a language other
than English.

I. C.

Classified Staff Language Interpreter – An employee whose employment is governed by
the Colorado Judicial System Personnel Rules and whose job classification falls within the
Department’s classification and compensation plan.

I. D.

Court Operations – Offices of the courts, services, and programs managed or conducted by
the courts and probation, not including court proceedings, which involve contact with the
public or parties in interest.

I. E.

Court Proceeding – Any hearing, trial or other appearance before any Colorado state court
in an action, appeal, or other proceeding, including any matter conducted by a judicial
officer.

I. F.

Independent Contract Language Interpreter – An authorized language interpreter who is
an independent contractor pursuant to contract or as defined by IRS Revenue ruling 87-41.

I. G.

Interpretation – The accurate and complete transfer of an oral message from one language
to another in real time.

I. H.

Judicial Officer – A justice, judge, magistrate, or water referee authorized to preside over a
court proceeding.

I. I.

Language Services – The facilitation of access to court services through the assistance of an
interpreter, bilingual staff, or by means of translation.
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I. J.

Limited English Proficient (“LEP”) – Individuals who do not speak English as their
primary language and who have a limited ability to read, speak, write, or understand English.

I. K.

Party in Interest – A party to a case; a victim; a witness; the parent, legal guardian, or
custodian of a minor party; and the legal guardian or custodian of an adult party.

I. L.

Professionally Certified Interpreter – A language interpreter who meets minimum
professional competency standards, has achieved a passing score on an oral certification
exam for interpreters recognized by the Colorado Judicial Department, and is listed on the
active professionally certified interpreter roster maintained by the CIP and posted on the
Colorado Judicial website.

I. M. Professionally Qualified Interpreter – A language interpreter who has not achieved
certification but has met training and minimum oral certification exam score requirements to
be considered for court interpreting assignments when a professionally certified interpreter is
not available. Professionally qualified interpreters are listed on the active professionally
qualified interpreter roster maintained by the CIP.
I. N.

Registered Interpreter – An authorized language interpreter who is neither professionally
certified nor professionally qualified. Certification may or may not be available in this
interpreter’s language combination(s).

I. O.

Remote Interpreting – A process in which an interpreter assists in a court proceeding or
court operation without being physically present through the use of audiovisual hardware
and/or software.

I. P.

Translation – The accurate and complete transfer of a written message from one language to
another that may take place over time.

I. Q.

Victim – Any person who is a victim of an alleged criminal act; such person’s designee,
legal guardian, caretaker, or surviving immediate family member if such person is deceased;
and the parent, legal guardian, or caretaker if such person is a minor or incapacitated.

II. APPOINTMENT OF LANGUAGE INTERPRETERS
II. A. Court Proceedings – Consistent with Title VI of the Civil Rights Act of 1964 (“Title VI”),
the Omnibus Crime Control and Safe Streets Act of 1968 (“Safe Streets Act”), Executive
Order 13166, 65 Fed. Reg. 50121 (August 16, 2000), the courts shall assign and pay for
language interpretation for all parties in interest during or ancillary to a court proceeding,
including:
1. Facilitation of communication outside of the judicial officer’s presence in order to allow
a court proceeding to continue as scheduled, including pre-trial conferences between
defendants and district attorneys in order to relay a plea offer immediately prior to a court
appearance or to discuss a continuance;
2. Facilitation of communication between client and state funded counsel appointed
pursuant to Chief Justice Directives 04-04 and 04-05;
3. Facilitation of communication with parties in interest in court mandated programs
including without limitation family court facilitations and mediations; and
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4. Completion of evaluations and investigations ordered by and performed for the purpose
of aiding the court in making a determination.
II. B. Non-Parties in Interest - The court may, at its discretion, provide and pay for language
interpretation for limited English proficient persons other than parties in interest directly
impacted by a court proceeding.
II. C. Court Operations – Court personnel shall provide access to language services for persons
with limited English proficiency who seek access to court operations as defined in this
directive, through the use of bilingual staff or authorized language interpreters appearing
either in person or by way of remote interpreting. Language services shall be consistent with
CIP standards that account for the nature, means, importance, and duration of the
communication.
II. D. Communications beyond the Scope of Section II.A and II.B. of this Directive – Except as
provided in Section II.A, the court shall not arrange, provide or pay for language
interpretation during or ancillary to a court proceeding to facilitate communication with
attorneys, prosecutors, or other parties related to a case involving LEP individuals for the
purpose of gathering background information, investigation, trial preparation, witness
interviews, or client representation at a future proceeding; for communications relating to
probation treatment services; or for any other communication which is not part of a court
proceeding or ancillary thereto as delineated in Section II.A. Prosecutors and parties’
attorneys are expected to arrange for language interpretation for case preparation and general
communication with parties outside of court proceedings at their own expense, except as
provided in CJD 04-04 and 04-05.
II. E. Authorized Interpreters – The court shall only pay for the services of authorized language
interpreters that have been assigned by the CIP or designees.
III. ALLOCATION OF STAFF INTERPRETERS
The State Court Administrator’s Office shall be responsible for the allocation of classified
staff language interpreters to judicial districts in accordance with the CIP’s FTE Allocation
Plan Corresponding to Language Interpreters. Unless approved in advance by the State
Court Administrator, effective 7/1/11 all newly hired interpreters in classified positions shall
be professionally certified. Additional non-judicial employee contract interpreters may be
hired as needed on an independent contract basis utilizing the contract form Agreement for
Independent Contractor - Language Interpreter.
IV. QUALIFICATIONS OF LANGUAGE INTERPRETERS
IV. A. The court shall not permit any person other than an authorized language interpreter to
function as a language interpreter in any court proceeding or operation, regardless of the
source by which the interpreter is compensated or the manner by which the interpreter
appears.
IV. B. The CIP shall determine which interpreters are professionally certified, professionally
qualified, or registered. The CIP shall maintain current rosters of all authorized interpreters
including their level of qualification and availability. The CIP shall ensure that current rosters
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are readily available to the court and the public. Interpreters shall sign an acknowledgment
regarding their obligations under CJD 05-05, the Continuing Education and Professional
Practice Policy for Interpreters as a condition of approval.
IV. C. The court shall use its allocated professionally certified classified staff language interpreters
when available in the required language for all court proceedings. When certified classified
staff is not available, the CIP shall assign authorized independent contract language
interpreters either in person or by remote interpreting as follows:
1. Courts where 5 or more professionally certified interpreters in the required language
reside within a 25 mile radius of the courthouse shall use professionally certified
language interpreters in all proceedings requiring interpretation in that language.
2. All other courts shall use professionally certified interpreters during all class 1 felony
proceedings, provided that a professionally certified interpreter in the required language
resides or does business in Colorado.
3. In all other proceedings, the court shall use a professionally certified interpreter if one is
available, authorized to work in the local jurisdiction, and has not been disqualified
according to Section IX of this directive.
4. When a professionally certified interpreter is not available, the court may use an
interpreter listed on the roster of active professionally qualified interpreters maintained
by the CIP.
5. If no professionally certified or professionally qualified language interpreter is available,
the court may use a registered interpreter.
V. ASSIGNMENT OF MORE THAN ONE LANGUAGE INTEPRETER
V. A. Absent exigent circumstances, the court shall assign and pay for two or more interpreters
during the following types of proceedings to prevent interpreter fatigue and the concomitant
loss of accuracy in interpretation:
1. Proceedings scheduled to last 2 hours or longer.
2. Proceedings with multiple LEP parties in interest requiring interpretation when attorneyclient consultation during a hearing is paramount (e.g., witness testimony, motions).
3. Proceedings in which multiple languages are involved.
V. B. The following guidelines and limitations apply to the utilization of more than one interpreter:
1. The use of electronic simultaneous interpreting equipment is encouraged as best practice
in all cases, particularly in proceedings exceeding two hours in length with multiple LEP
parties in interest. Its use is also encouraged to allow victims and parents or guardians to
be present at interpreted proceedings without the need for an additional interpreter.
2. In proceedings with multiple LEP parties in interest requiring interpretation in one
language, the interpreter not actively involved in providing simultaneous interpretation
may be used to facilitate attorney-client communication when needed.
3. If language interpretation is required for witness testimony in a proceeding with multiple
LEP parties in interest, a third interpreter may be provided by the court for that purpose.
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4. Interpreters are bound by an oath of confidentiality and impartiality, and serve as officers
of the court; therefore, the use of one interpreter by more than one party in interest in a
case is permitted.
5. The court is not obligated to appoint a different language interpreter when an interpreter
has previously interpreted during a court proceeding for another party in a case.
6. Any party in interest may provide and arrange for interpretation services to facilitate
attorney-client communication or otherwise assist the party in interest if interpretation
services exceeding those provided by the court are desired.
VI.

REMOTE INTERPRETING
VI. A. Remote interpreting, including telephonic and audiovisual interpretation, may be utilized
to facilitate access to the courts by persons with limited English proficiency subject to the
conditions stated herein.
VI. B. A language interpreter that appears remotely must be authorized and subject to all other
standards set forth in this Directive and shall be assigned in accordance with Section
IV.C. In the event that an authorized interpreter is not available for a time sensitive, nonevidentiary proceeding expected to last no more than thirty minutes, approved remote
interpreter providers may be used to supply an interpreter in accordance with CIP
standards.
VI. C. The court may utilize remote interpreting only as authorized by the judicial officer for
those categories of proceedings as specified by the CIP.
VI. D. The court shall ensure that the remote interpreting complies with CIP standards,
including standards for confidential communication, allows the official, parties, attorneys
and witnesses to hear each other and the interpreter clearly, and is able to be clearly
recorded.

VII. TRANSLATIONS
The translations of forms commonly used in court proceedings, non-English written statements
provided to the court, signage required in courthouses, and any other written communication
required in the courts will be completed in accordance with the CIP’s Translation Policy.
VIII. PAYMENT OF COURT INTERPRETERS AND TRANSLATORS
The payment of independent contract language interpreters and translators will be in accordance
with the Court Interpreter Program Fiscal Policy. No judicial officer or court personnel shall assess costs for services rendered pursuant to this directive to a party in interest nor require reimbursement to the court or the state for such costs from a party in interest.
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IX.

DISQUALIFICATION OF A LANGUAGE INTERPRETER
IX. A. A judicial official shall disqualify a language interpreter from a proceeding and CIP shall
disqualify a language interpreter from interpreting in a court operations assignment
whenever the interpreter:
1. Is unable effectively to communicate with court personnel, parties in interest, or other
participants, including cases in which the interpreter self-reports such inability;
2. Has a conflict of interest due to a relationship with a person involved in the matter or
an interest in the outcome;
3. Is acting in violation of the Code of Professional Responsibility for Court Interpreters; or
4. Is no longer qualified to interpret in the assigned proceeding or court operation as a
result of a change in certification, status or qualifications or of action taken pursuant
to the Court Interpreter Disciplinary Policy.
IX. B. The judicial official shall promptly notify the CIP whenever a language interpreter is
disqualified from a proceeding and explain the reason for the disqualification.
IX. C. Whenever a judicial official or the CIP disqualifies an interpreter, the court shall provide
a replacement language interpreter.

X.

COMPLAINT PROCESS
Any person aggrieved by an alleged violation of this directive may file a complaint with the local
court administrative office who shall forward the complaint to the Court Interpreter Program
Administrator (CIPA) for investigation. The CIPA shall inform the corresponding District
Administrator and Managing Interpreter of the complaint. The CIPA shall conclude the
investigation and render a decision within 30 days of the filing of the complaint. Nothing herein
shall be construed to bar a judicial officer from enforcing the directive during a proceeding or in
any subsequent review of the proceeding in which a violation has occurred. The local Managing
Interpreter shall make complaint forms available in all courthouses.

XI.

ROLES AND RESPONSIBILITIES FOR ENSURING ACCESS
XI. A. All Judicial Officers shall ensure that the requirements of this Directive are enforced in
any proceeding.
XI. B. The State Court Administrator or designee shall, consistent with state rules and the
further direction of the Chief Justice, establish and manage uniform state requirements as
to language data that court personnel should gather from parties in interest and court staff
when cases are filed, and as to affording notice to all parties in interest as to the
availability of language services.
XI. C. The District Administrator or designee shall, consistent with state requirements,
manage the provision of language access to the courts by LEP individuals in a district,
gather language needs information from parties in interest and court personnel according
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to CIP standards, schedule and coordinate language interpreter services for all court
proceedings, and facilitate language access to all other court operations.
XI. D. The Chief Probation Officer or designee shall manage the provision of language access
to probation services by LEP individuals in each judicial district.
XI. E. The CIPA shall make available to the court, court staff, interpreters and the public the
policies and procedures related to the provision of language access in the Colorado state
courts. These policies and procedures include, but are not limited to, those related to
language access plans, translations, remote interpreting, and the interpretation of sound
files in a court proceeding.
XI. F. To facilitate the use of the most qualified language interpreter available, the CIPA
shall oversee the training and testing of language interpreters and post rosters on the
Colorado CIP website of active status authorized interpreters.
XI. G. To assist all judicial districts in their task of providing access to the courts and
probation services by LEP individuals, the CIPA shall post on the Colorado Judicial
Department’s official website professional translations of forms frequently used by the
courts and probation as they become available.
XI. H. To facilitate access to the courts and probation services by LEP individuals, the local
managing interpreter shall, consistent with state policy, ensure that signs are posted
regarding availability of interpreter services in English and those languages most
commonly requiring interpretation and that all LEP individuals are afforded notice of the
availability of interpreter services when a case is commenced, or otherwise reasonably in
advance of any appearance or pleading deadline.

Amended effective July 1, 2011, and signed this

28th

day of ___June____, 2011.

_________/s/__________________
Michael L. Bender, Chief Justice
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u.s. Department of Justice
Civil Rights Division

Office of the Assistant Attorney General

Washington, D. C. 20530

MAR 0 8 lU12

BY EMAIL AND CERTIFIED MAIL
Honorable John W. Smith
Director
North Carolina Administrative Office of the Courts
P.O. Box 2448
Raleigh, NC 27602
Re:

Investigation of the North Carolina Administrative Office of the Courts
Complaint No. 171-54M-8

Dear Judge Smith:
We write to report the findings of the Civil Rights Division's investigation of the North
Carolina Administrative Office of the Courts (AOC), an office within the North Carolina Judicial
Department. As the enclosed findings report explains, we have determined after a
comprehensive investigation that the AOC's policies and practices discriminate on the basis of
national origin, in violation of federal law, by failing to provide limited English proficient (LEP)
individuals with meaningful access to state court proceedings and operations.
The AOC's policies and practices have significant consequences for LEP individuals who
are parties or witnesses to North Carolina state court proceedings. Among the harms we
identified in the course of our investigation are longer incarceration as a result of continuances
caused by the failure to locate an interpreter; serious conflicts of interest caused by allowing state
prosecutors to interpret for defendants in criminal proceedings; requiring pro se and indigent
litigants to proceed with domestic violence, child custody, housing eviction, wage dispute, and
other important proceedings without an interpreter; and other barriers to accessing court
proceedings and other court operations. These harms are the function of not only a state
interpreter policy that is unduly restrictive, but also of the failure to implement even this limited
policy according to its terms. We further found that the AOC is aware of the harm caused by its
court policies and practices on LEP individuals.
The Civil Rights Division conducted this investigation after receiving complaints alleging
national origin discrimination in the North Carolina state courts. We investigated those
complaints pursuant to our authority under Title VI of the Civil Rights Act of 1964 (Title VI), 42
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U.S.C. §§ 2000d to 2000d-7, the Omnibus Crime Control and Safe Streets Act of 1968 (Safe
Streets Act), 42 U.S.C. § 3789d(c), and their implementing regulations at 28 C.F.R. Part 42,
Subparts C & D. Together, these statutes and regulations prohibit discrimination on the basis of
race, color, national origin, sex, and religion by recipients of federal financial assistance. Such
recipients must take reasonable steps to provide LEP individuals with meaningful access to their
programs and activities. We notified the AOC of this investigation through several notice letters;
requested and reviewed documentation regarding the AOC’s practices and policies; and met with
AOC staff and leadership on several occasions to discuss your policies and the requirements of
federal law. We appreciate your cooperation with this investigation.
The AOC is subject to Title VI and the Safe Streets Act because it has accepted millions
of dollars from the United States Department of Justice (DOJ) for its programs and activities,
both as a direct recipient of DOJ grants, and as a recipient of subgrants made using DOJ funds
provided to other North Carolina state recipients. The AOC also signed a contract for each grant
of federal funds from DOJ, expressly agreeing that it would comply with Title VI, the Safe
Streets Act, and their regulatory requirements.
The attached findings report explains in detail the nature of our investigation and the
basis for our conclusion that the AOC has failed and refused to provide meaningful access for
LEP individuals to the North Carolina state court system, and that this failure violates Title VI,
its implementing regulations, and the related contractual agreements. The United States is
deferring a formal determination of noncompliance with the Safe Streets Act and its regulations
at this time to provide you an opportunity to voluntarily cooperate in resolving this matter so that
your federal funding from DOJ is not immediately at risk. A formal determination of a Safe
Streets Act violation initiates immediate administrative procedures to trigger recovery,
suspension, or termination of federal funding from DOJ.
We would like to begin immediate negotiations to remedy the AOC’s violations of
federal law. We recognize that full compliance may take time, and for this reason a critical
starting point for coming into compliance will be the AOC’s commitment to a reasonable process
for ensuring meaningful access to the court system for LEP individuals, through a
comprehensive and enforceable agreement that involves the creation of a language access policy,
implementation of that policy through a written plan, and effective oversight.
Adequate funding is a vital aspect of compliance, and we recognize that many state and
local court systems around the country are struggling with budgetary constraints. The costs of
services and the resources available to the court system are part of the determination of what
language assistance is reasonably required in order to provide meaningful access. See Guidance
to Federal Financial Assistance Recipients Regarding Title VI Prohibition Against National
Origin Discrimination Affecting Limited English Proficient Persons, 67 Fed. Reg. 41,455,
41,460 (June 18, 2002). However, fiscal pressures are not a blanket exemption from civil rights
requirements, and our investigation has determined that financial constraints do not preclude the
AOC from taking further reasonable steps to comply with its federal non-discrimination
obligations, for several reasons.
First, according to the AOC’s Senior Deputy Director, the AOC has estimated the cost of
expanding interpreter services to be approximately $1.4 million per year. A review of certified
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budgets revealed that $1.4 million would have been 0.3% of the AOC’s fiscal year 2011 certified
budget of $463.8 million. See State of N.C., Office of State Budget and Mgmt., Post-Legis.
Budget Summary 2009-2011, at 200 (2010). Second, as described in the attached findings
report, our investigation found that the AOC has refused to provide interpreter services even
when doing so would not involve any additional financial expenditure. Finally, any focus only
on the financial costs of providing additional interpreter services ignores the significant fiscal
and other costs of non-compliance with the AOC’s obligation to take reasonable steps to ensure
access to court operations for LEP individuals. It costs money and time to handle appeals and
reversals based on the failure to ensure proper interpretation and effective communication.
Similarly, delays in providing interpreters often result in multiple continuances, which needlessly
waste the time and resources of court staff. And ineffective communication deprives judges and
juries of the ability to make reliable decisions; renders victims, witnesses, and defendants
effectively absent from proceedings that affect their rights; and causes other significant costs in
terms of public safety, child welfare, and confidence in the judicial system.
Moreover, as we have discussed in the past, there are resources available to the AOC to
improve access to court proceedings for LEP individuals. The Civil Rights Division has
prepared and shared with you a table of federal funding resources that may be available to state
court systems to provide language services to LEP individuals. The Division also provides
technical assistance on the development of effective language access policies and the use of costsaving practices, such as remote interpretation, and we have worked cooperatively with many
other states to help implement these best practices. The AOC could also make more efficient use
of infrastructures already in place in the North Carolina state court system, including broader use
of staff interpreters and an already existing telephonic interpreter contract. Court systems in
other states – including Colorado, Georgia, Maine, New York, and Pennsylvania – have taken
advantage of these and other resources to provide greater access to their court operations for LEP
individuals, despite facing similar financial constraints. Communication lies at the heart of the
justice system, and language services must be considered part of the cost of doing business; a
cost that can pale in comparison to the costs associated with appeals, reversals, delays,
deprivations of liberty, and hazards to public safety, all of which are caused by the failure to
ensure accurate and timely communication.
I am in receipt of your March 6 letter, in which you acknowledged your sensitivity to the
need for interpreters in providing access to North Carolina courts. I also appreciate your
willingness to work in good faith to resolve these issues. I respectfully disagree with your
observation that “there appears to be a misunderstanding or failure of communication between
the Judicial Branch of North Carolina and [our] office.” In responding to our concerns regarding
compliance with federal civil rights law, you have been consistent in asserting that state-law
barriers and financial constraints prevent you from expanding interpreter services. We
respectfully disagree with your assessment that a state law supersedes and eliminates your civil
rights obligations under federal law as a recipient of federal financial assistance. We are quite
willing to explain further our legal position that federal law preempts the state-law provisions
that you have cited as a barrier to compliance.
Time is of the essence, and we would like to initiate a process at the earliest opportunity
to determine whether a voluntary comprehensive resolution is feasible. As a result, we would
appreciate if you would notify us by March 29, 2012, if you are interested in voluntarily
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remedying the violations of federal law that our investigation identified. If the AOC is not
interested in voluntary compliance, or if we determine that efforts to achieve compliance by
voluntary means are unsuccessful, the United States will take appropriate enforcement action as
authorized by Title VI and the Safe Streets Act. The United States may initiate civil litigation
pursuant to Title VI, the related contractual agreements, and the pattern-or-practice provisions of
the Safe Streets Act, which authorize both injunctive relief and the termination of federal
financial assistance. In addition, the United States may initiate administrative procedures to
trigger recovery, suspension, or termination of federal funding from DOJ by making a formal
determination of a Safe Streets Act violation or by making a determination, under Title VI, that
compliance cannot be secured by voluntary means. As we have noted, we would prefer to avoid
both litigation and the termination of federal financial assistance, and therefore continue to prefer
that we enter into a settlement agreement that will voluntarily secure the AOC's compliance with
federal law. We have worked successfully and collaboratively with other state court systems to
address these issues, and hope to do so here as well.
In addition, we are aware that the AOC receives federal financial assistance from federal
agencies other than DOJ, including the United States Department of Health and Human Services.
Each federal agency is responsible for enforcing Title VI as to the financial assistance it
distributes. We are accordingly providing a copy of this notice letter and findings report to the
HHS Office of Civil Rights for any further action that office may consider appropriate. See 28
C.F.R. §§ 42.412, 50.3; Executive Order 12250, § 1-201,45 Fed. Reg. 72,995 (Nov. 4, 1980).
Please note that this letter is a public document and will be posted on the Civil Rights
Division's website. We look forward to working with you to resolve this matter. If you have
any questions, please contact Deeana Jang, Chief ofthe Federal Coordination and Compliance
Section, at (202) 307-2222.
Sincerely,

CJ- [. 02
0

Thomas E. Perez
Assistant Attorney General

cc:

Honorable Sarah Parker
Chief Justice
North Carolina Supreme Court
Pamela Weaver Best
Deputy Legal Counsel
Administrative Office of the Courts

Enclosure

REPORT OF FINDINGS
Complaint No. 171-54M-8
The Civil Rights Division of the U.S. Department of Justice (DOJ) has conducted an
investigation of allegations of national origin discrimination by the North Carolina
Administrative Office of the Courts (AOC), an office within the North Carolina Judicial
Department. Title VI of the Civil Rights Act of 1964 (Title VI), 42 U.S.C. §§ 2000d to 2000d-7,
the Omnibus Crime Control and Safe Streets Act (Safe Streets Act), 42 U.S.C. § 3789d(c), and
their implementing regulations, 28 C.F.R. Part 42, Subparts C & D, together provide that
programs or activities receiving federal financial assistance may not discriminate on the basis of
race, color, national origin, religion, or sex. In order to comply with Title VI, the Safe Streets
Act, and their implementing regulations, recipients of federal financial assistance must provide
meaningful access to limited English proficient (LEP) individuals. The AOC is a recipient of
federal financial assistance from DOJ.
This report describes our investigation of the AOC’s language services policies,
procedures, and practices; summarizes relevant federal law; and outlines our factual findings in
order to provide notice of the categories of violations. As described more fully below, our
investigation establishes that the AOC discriminates against national origin minorities by failing
to provide meaningful access for LEP individuals to the North Carolina state court system. More
specifically, we found that the AOC’s policies, practices, and procedures fail to provide Latino
and other national origin minority LEP individuals with meaningful access to court proceedings
and operations. We have concluded that these practices violate Title VI, its implementing
regulations, and related contractual agreements. The United States will defer a formal
determination of noncompliance with the Safe Streets Act and its implementing regulations at
this time, to provide the AOC with an opportunity to cooperate in resolving this matter so that
federal funding from DOJ is not immediately at risk. 1
I.

Summary of Findings

The AOC’s language access policies, procedures, and practices affect a large segment of
the population of North Carolina. Approximately 10% of North Carolina’s residents speak a
language other than English. 2 Over six hundred thousand people five years old and older in
North Carolina speak Spanish, and more than half of these Spanish-speakers (308,429) speak
English less than very well and are considered LEP. 3 Among other national origin minority
groups in North Carolina with high incidence of limited English proficiency, 61% of the 19,945
1

Unlike Title VI, the Safe Streets Act’s processes for suspending, terminating, and seeking repayment of federal
funds are automatically triggered once a formal determination of noncompliance is made. See 42 U.S.C.
§ 3789d(c)(2); 28 C.F.R. §§ 42.208, 42.210, 42.212, 42.213. In the interest of giving the AOC an opportunity to
comply with its nondiscrimination obligations voluntarily before the process of fund termination begins, we are
deferring this final determination.

2

U.S. Census Bureau, 2006-2010 American Community Survey 5-Year Estimates, Table S1601; using American
Factfinder, http://factfinder.census.gov.

3

U.S. Census Bureau, 2006-2010 American Community Survey 5-Year Estimates, Table B16001; using American
Factfinder, http://factfinder.census.gov.
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Vietnamese speakers, 46% of the 25,412 speakers of Chinese languages (such as Mandarin and
Cantonese), and 33% of the 15,061 Arabic speakers report speaking English less than very well. 4
The AOC’s policies and practices violate the nondiscrimination provisions of Title VI
and its implementing regulations, as well as the contractual obligations that the AOC agreed to as
a condition of receiving grant awards from DOJ. National origin minority LEP individuals have
difficulty participating in proceedings, face barriers to court services and programs, and incur
delays, costs, and other disadvantages because of their language ability. We found:
A. The AOC impermissibly restricts the types of proceedings in which the AOC will provide
interpreters. 5 For instance, AOC policy does not provide interpreters in child custody
hearings; child support hearings, civil no-contact order 50C proceedings, foreclosures,
and divorce proceedings; in all small claims court matters, which can include wage
disputes and eviction proceedings; to non-indigent defendants 6 for criminal and traffic
matters, non-indigent respondents in domestic violence 50B proceedings and involuntary
commitment proceedings, and non-indigent parents in juvenile proceedings; and in postjudgment services centers where a defendant’s sentence is coordinated and monitored.
B. The AOC does not ensure that even the limited requirements of current AOC policy are
met across the state.
C. AOC policy and practices result in numerous types of court proceedings moving forward
without any language assistance for LEP individuals who therefore are unable to
meaningfully participate in their case, causing harmful delays and outcomes.
D. The AOC does not adequately notify LEP individuals of their right to an interpreter,
ensure effective scheduling of interpreters, or translate all vital documents.
E. Budget constraints do not excuse the AOC’s failure to provide LEP individuals with
meaningful access to court operations in this case.
F. Despite knowledge of the adverse impact of its policy on LEP individuals, the AOC has
not remedied these harms.
The evidence uncovered during our investigation supports the legal finding that the
AOC’s denial of meaningful access to LEP individuals constitutes discrimination on the basis of
national origin in violation of Title VI and the Title VI implementing regulations, and is also a
breach of the AOC’s contractual agreement to comply with these obligations.
4

Id.

5

For purposes of this letter, “provide” or “providing” an interpreter means appointing an interpreter free of charge to
an LEP individual.

6

North Carolina defines an indigent person as someone “who is financially unable to secure legal representation and
to provide all other necessary expenses of representation in an action or proceeding[.]” N.C. Gen. Stat. § 7A-450(a).
Judges have wide discretion in determining indigency. Factors for such a determination can include the severity of
the crime, the cost of retainer for representation, the moving party’s assets and liabilities, among others. We
received reports in the course of our investigation that this standard is inconsistently applied.
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II.

Legal Discussion
A.

Title VI, Safe Streets Act, and their Implementing Regulations

Title VI provides that “[n]o person in the United States shall, on the ground of race,
color, or national origin, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any program or activity receiving Federal financial assistance.”
42 U.S.C. § 2000d. The Safe Streets Act similarly prohibits discrimination on the basis of race,
color, and national origin, as well as sex and religion, by recipients of federal financial
assistance. 42 U.S.C. § 3789d(c). As implemented by DOJ regulations, these prohibitions
include intentional discrimination as well as practices that have a discriminatory effect on the
basis of protected grounds. See 28 C.F.R. §§ 42.104, 42.203.
The Supreme Court decided nearly four decades ago that the prohibition on national
origin discrimination in Title VI and its implementing regulations can be violated by the denial
of federally-funded program benefits on the basis of English proficiency. Lau v. Nichols, 414
U.S. 563, 568-69 (1974) (“It seems obvious that the Chinese-speaking minority receive fewer
benefits than the English-speaking majority from respondents’ school system which denies them
a meaningful opportunity to participate in the educational program—all earmarks of the
discrimination banned by” Title VI regulations.). Other courts have likewise held that the failure
by a recipient to provide meaningful access to LEP persons can violate Title VI’s prohibition of
national origin discrimination. See, e.g., Sandoval v. Hagan, 197 F.3d 484, 510-11 (11th Cir.
1999) (holding that English-only policy for driver’s license applications constituted national
origin discrimination under Title VI), rev’d on other grounds sub nom. Alexander v. Sandoval,
532 U.S. 275 (2001); Almendares v. Palmer, 284 F. Supp. 2d 799, 808 (N.D. Ohio 2003)
(holding that allegations of failure to ensure bilingual services in a food stamp program could
constitute a violation of Title VI); Nat’l Multi Hous. Council v. Jackson, 539 F. Supp. 2d 425,
430 (D.D.C. 2008) (“Longstanding Justice Department regulations also expressly require
communication between funding recipients and program beneficiaries in languages other than
English to ensure Title VI compliance.” (citing 28 C.F.R. § 42.405(d)); cf. Ling v. State, 702 S.E.
2d 881,884 (Ga. 2010) (“[A]s a recipient of federal funding, the court system in this State is
obligated to provide persons who are ‘limited English proficient’ with meaningful access to the
courts in order to comply with Title VI . . . [and the] Safe Streets Act . . . .”).
DOJ guidance documents have also made clear that Title VI and the Safe Streets Act
require meaningful access by LEP persons in all programs and activities that receive federal
financial assistance from DOJ, including state court operations. Executive Order 13166 required
each federal agency that extends financial assistance to issue guidance explaining the obligations
of their recipients to ensure meaningful access by LEP persons to federally assisted programs
and activities. See 65 Fed. Reg. 50,121 (Aug. 16, 2000). The DOJ guidance issued pursuant to
this requirement states that recipients of financial assistance from DOJ should undertake “every
effort . . . to ensure competent interpretation for LEP individuals during all hearings, trials, and
motions.” Guidance to Federal Financial Assistance Recipients Regarding Title VI Prohibition
Against National Origin Discrimination Affecting Limited English Proficient Persons, 67 Fed.
Reg. 41,455, 41,471 (June 18, 2002) (DOJ Guidance). And, the Assistant Attorney General for
the Civil Rights Division issued a guidance letter in August 2010 to all Chief Justices and State
Court Administrators describing the obligation of state courts under Title VI to provide LEP
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individuals with meaningful access to court proceedings, notwithstanding any conflicting state or
local laws or court rules. See Letter from Assistant Attorney General Thomas Perez to Chief
Justices and State Court Administrators 2 (Aug. 16, 2010).
DOJ is authorized to investigate complaints to determine a recipient’s compliance with
Title VI, the Safe Streets Act, and their implementing regulations; to issue findings; and where
appropriate, to negotiate and secure voluntary compliance. See 28 C.F.R. Part 42, Subparts C &
D. When DOJ is unable to secure voluntary compliance by a recipient, DOJ has the authority to
suspend or terminate financial assistance or to bring a civil suit to enforce the rights of the
United States. See 42 U.S.C. § 2000d-1; 28 C.F.R. § 42.108. A formal determination of a Safe
Streets Act violation automatically initiates administrative procedures to trigger recovery,
suspension, or termination of federal funding from DOJ, and the United States may file a pattern
or practice suit under the Safe Streets Act at any time. See 42 U.S.C. § 3789d(c); 28 C.F.R.
§§ 42.208, 42.210, 42.212, 42.213, 42.215.
B.

Contractual Obligations

Federal grant recipients are bound to comply with the nondiscrimination requirements of
Title VI and the Safe Streets Act not only by statute, but also by contract. The Title VI
regulations require that every application for federal financial assistance “shall, as a condition to
its approval . . . , contain or be accompanied by an assurance that the program will be conducted
. . . in compliance with all requirements imposed by or pursuant to this subpart.” 28 C.F.R.
§ 42.105(a)(1); see also 28 C.F.R. 42.204(a) (Safe Streets Act) (“Every application for Federal
financial assistance to which this subpart applies shall, as a condition of approval of such
application and the extension of any Federal financial assistance pursuant to such application,
contain or be accompanied by an assurance that the applicant will comply with all applicable
nondiscrimination requirements . . . .”). DOJ has the authority to enforce the contractual
obligations attendant to receipt of its federal financial assistance. Guardians Ass’n v. Civil Serv.
Comm’n, 463 U.S. 582, 603 n.24 (1983) (noting that “the Federal Government can always sue
any recipient who fails to comply with the terms of the grant agreement” under Title VI)
(opinion of White, J.).
Since 2000, the AOC has received at least $19 million dollars in awards from DOJ
alone. 7 Each application for federal financial assistance was accompanied by a contractual
assurance that the program would be conducted in compliance with all of the requirements set
forth in Title VI, the Safe Streets Act, and their implementing regulations. For example, as a
recipient of several grants from the Office of Justice Programs and Office on Violence Against
Women, the AOC assured DOJ that it will comply with Title VI and the Safe Streets Act. In
connection with several current grant awards, the AOC was further notified of its obligation to
7

This number is a low estimate of funding that the North Carolina Judicial Department has received from DOJ, in
that this figure does not include all awards in which the AOC was a subgrantee; all awards in which the AOC
Director signed the award assurance but another entity, such as a specific judicial district, actually applied for the
award; or awards provided to other entities within the Judicial Department. Including these awards would increase
the total amount of federal financial assistance the AOC receives. The AOC also receives funding from other
federal agencies, including from the United States Department of Health and Human Services. In 2008, the AOC
received $68 million in American Recovery and Reinvestment Act (ARRA) funds from various federal sources.
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comply with civil rights requirements as set forth in a letter from the Office for Civil Rights in
DOJ’s Office of Justice Programs, which specifically identifies the Title VI obligation to provide
meaningful access to LEP individuals. In addition, a recent grant from DOJ’s Bureau of Justice
Assistance to the AOC was approved subject to the AOC’s certification that “Limited English
Proficiency persons have meaningful access to the services under this program(s). National
origin discrimination includes discrimination on the basis of limited English proficiency (LEP).
To ensure compliance with Title VI and the Safe Streets Act, recipients are required to take
reasonable steps to ensure that LEP persons have meaningful access to their programs.
Meaningful access may entail providing language assistance services, including oral and written
translation when necessary.”
In addition, we have identified funds awarded to the North Carolina Department of Crime
Control and Public Safety (NCDCCPS), such as STOP formula grants from DOJ’s Office on
Violence Against Women, that require NCDCCPS to provide at least five percent to the courts.
Other awards, such as a Victim Assistance Formula Grant, were also awarded to NCDCCPS and
sub-awarded to programs or activities of the North Carolina Judicial Department. As a subrecipient of awards to NCDCCPS, the AOC is bound by the non-discrimination assurance
agreements that the NCDCCPS signed as a condition of receiving its grants. 28 C.F.R.
§§ 42.102(f), 42.105(b), 42.202(n), 42.204(a).
III.

Investigative Background

The AOC is the state’s administrative agency for the Judicial Department. The AOC
assists courts statewide by providing personnel, financial, and information services. In 2006, the
General Assembly authorized the AOC to prescribe mandatory policies to be uniformly
implemented for appointing and paying for foreign language interpreters. In February 2007, the
AOC published a guidance document to comply with the legislature’s authorization. See
Policies and Best Practices for the Use of Foreign Language Interpreting and Translating
Services in the North Carolina Court System (February 2007). 8
In April 2007, the Civil Rights Division initiated a Title VI investigation of the AOC
based on a complaint alleging the AOC failed to provide LEP individuals with meaningful access
to their programs and activities and treated Hispanics unequally as a result of the AOC’s
mandatory policies. The complainant specifically alleged that the AOC utilized an interpreter
who provided incomplete and unprofessional interpretations, and who referred to Hispanic
individuals in a derogatory manner on a white supremacist website. The interpreter resigned.
The complainant also alleged that the AOC does not provide interpreters for LEP Spanish
speakers facing eviction. The AOC provided a response to our request for data in September
2007 and we conducted an onsite visit in February 2008. This onsite visit included meetings
with AOC officials, Alamance and Wake County judges, court staff, interpreters, advocates, and
practitioners. We also observed proceedings in Alamance and Wake County courts.
During our meeting with AOC officials, and in a series of follow-up telephonic and email communications, we explained that the AOC’s denial of language access in many court
8

This document is available online at www.nccourts.org/citizens/cprograms/foreign/documents/guidelines.pdf.
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proceedings and operations raised significant Title VI compliance concerns. Since the 2007
complaint, the AOC has made some advancements in ensuring certification of more Spanish
language contract interpreters and setting deadlines for non-certified Spanish interpreters to
become certified or risk being unable to interpret in the courts. 9 As described further in this
findings report, these efforts alone are not sufficient for the AOC to meet its non-discrimination
obligations; but the Division undertook to secure the AOC’s voluntary compliance by providing
guidance and offering technical assistance.
A second complaint was filed with the Division on May 16, 2011, alleging that the North
Carolina Judicial Branch, through the AOC, fails to provide LEP individuals with meaningful
access to the courts, including intentional refusal to provide free interpreters to LEP individuals
litigating or attempting to litigate civil claims. On June 22, 2011, we notified the AOC that we
would expand our investigation to include this complaint and to review the AOC’s compliance
with Title VI and the Safe Streets Act. This letter also included a request for documents and
responses to a number of questions. 10 Since that time, our investigation has included three onsite
visits and more than 80 interviews. During these visits, we have spoken with the AOC Director,
senior AOC staff, judges, court staff, contract and staff interpreters, complainants, practitioners,
advocates, and litigants. AOC counsel was present for the majority of interviews conducted with
court officials and staff. We also visited courthouses and observed proceedings in central,
eastern, and western North Carolina.
IV.

Factual Findings

As described in more detail below, the AOC’s language access policy establishes that the
AOC will only provide an LEP individual with a free interpreter in a limited subset of court
proceedings. The AOC admits that it does not authorize courts to provide interpreters free of
charge in many types of proceedings in the North Carolina state courts. We also found that the
AOC routinely fails to meet its own standards even in the limited circumstances where free
interpreters are authorized.
Our investigation has concluded that because of these policies and practices, the AOC –
through the AOC staff, local court staff, contract interpreters, and judges 11 – is conducting court
9

Our understanding is that there are no North Carolina state certified interpreters in any other language.

10

The AOC sent us a response to our request for information; however, we found several of the responses to be
incomplete. In particular, the AOC did not respond to our questions regarding policy, procedure, or practice
differences among the various local courts. The AOC provided the number of non-Spanish interpreter assignments
as requested but did not provide similar data regarding the number of Spanish-speaking individuals who requested
language services, although we understand that staff and contract interpreters report this information to the AOC.
11

The AOC has asserted that it has limited influence over judges because judges are independently elected
constitutional officers. However, AOC has stated that per the General Assembly, the AOC’s policies are mandatory
and are to be applied uniformly throughout the state: “During the 2006 legislative session, the General Assembly
authorized the Administrative Office of the Courts (AOC) to adopt mandatory policies and procedures for the
appointment and payment of foreign language interpreters (G.S. 7A-314(f) and G.S. 7A-343(9c)). These policies
and procedures are to be applied uniformly throughout the General Court of Justice.” Policies and Best Practices 3.
In addition, several judges told us in the course of our investigation that they consider AOC policies to be
mandatory. For example, a Superior Court Judge stated that he considers the AOC “to be one of his bosses,” and a
District Court Judge told us that she and other judges follow the AOC language access policy and other policies and
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proceedings and other court operations in a manner that results in an impermissible
discriminatory impact on national origin minorities, and that fails to provide LEP individuals
meaningful access to the courts. This failure to ensure meaningful access has resulted in severe
consequences, including needlessly prolonging the amount of time one is incarcerated, and loss
of custody rights, wages, and access to one’s home. The AOC is aware that the limitations it
places on language assistance services cause harm to national origin minorities and are
inconsistent with DOJ’s interpretation and guidance regarding Title VI and the implementing
regulations.
A.

The AOC impermissibly restricts the types of proceedings in which the AOC
will provide an interpreter to an LEP individual.

We found that AOC policy and practice limits the types of proceedings in which it
provides interpreters. The AOC’s policy only provides interpreters in the following, limited
circumstances:
•
•
•

for state witnesses, victims, indigent defendants, or indigent defendants’ witnesses
for criminal and traffic matters;
for all petitioners and indigent respondents in domestic violence 50B
proceedings; 12
for parents ordered to child custody mediation; indigent respondents in
involuntary commitment proceedings; and juveniles and indigent parents for
juvenile proceedings. 13

Although North Carolina law and the AOC guidance state that the AOC will provide interpreters
in all instances where the state bears the cost of representation, see N.C. Gen. Stat. § 7A-314(f)
(2011); Policies and Best Practices § 7.2, there are a number of instances in which the state
bears the cost of representation but the AOC does not affirmatively state that it will provide an
interpreter. 14 In addition, there are many types of cases in which it is the AOC’s policy not to
provide an interpreter, including:

consequently spend a great deal of time trying to understand them. See also Lopez-Solano v. Taylor, No. 09-CVS
6903, Order Denying Plaintiffs’ Motion to Appoint Translator (Superior Court for Gaston County, Jan. 21, 2011) (in
denying plaintiffs’ motion to appoint an interpreter, the court found that “Plaintiffs are indigent and Spanish is their
native language,” but held that the AOC’s guidelines “prohibit the Court from providing foreign language
interpreters at state expense in civil cases where the parties are required to bear their own costs of representation”).
12

A “50B proceeding” refers to a proceeding under Chapter 50B of the North Carolina General Statutes, which
provides for civil remedies, including protective orders, in domestic violence matters. In a 50B proceeding, the
court determines if a domestic violence protective order should be granted when there is a special relationship
between the parties.
13

The AOC policy also states that courts have the power to recoup interpreter fees from indigent defendants. See
Policies and Best Practices § 7.4 (Assigning the Interpreter’s Fee as Costs).
14

These cases include certain proceedings to terminate parental rights pursuant to N.C. Gen. Stat. §§ 7B-1100 to
7B-1114 (2011), abuse cases involving incompetent indigent adults, and proceedings involving consent for an
abortion on an unemancipated minor pursuant to N.C. Gen. Stat. §§ 90-21.6 to 21.10.
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•
•
•
•
•
•
•
•
•
•
•

Child custody hearings that are not mediations; 15
Child support hearings;
Civil no-contact order 50C proceedings; 16
Non-indigent defendants for criminal and traffic matters;
Non-indigent respondents in domestic violence 50B proceedings;
Foreclosure proceedings;
Divorce proceedings;
All small claims court matters, which include wage disputes, eviction
proceedings, and other proceedings where the claim is $5,000 or less;
Non-indigent respondents in involuntary commitment proceedings;
Non-indigent parents in juvenile proceedings; and
Post-judgment services centers where a defendant’s sentence is coordinated and
monitored. 17

In its September 2011 data response to DOJ, the AOC stated that it “acknowledges that
interpreters are not provided at state expense in certain case types including civil cases and
where the party is represented by private counsel.” 18
In the course of our investigation, the AOC frequently stated its position that North
Carolina state law directs interpreter coverage and limits its ability to expand its policy. The
AOC interprets North Carolina General Statutes § 7A-314(f) to prohibit the provision of
interpreters for any proceeding unless explicitly authorized. However, on its face, § 7A-314(f)
does not expressly prohibit the appointment and payment of interpreters for all civil and criminal
proceedings; the statute simply authorizes the AOC to provide interpreters for certain types of
proceedings and is silent on whether other proceedings can be covered. 19

15

As noted above, it is the AOC’s policy to provide an interpreter in child custody mediation. But if mediation fails
and the parties must pursue the matter before a judge, the parties must do so without an AOC provided interpreter.
We pointed out this inconsistency during our meeting with AOC staff on September 21, 2011, and the AOC’s Senior
Deputy Director agreed that this particular policy was inconsistent.
16

In a proceeding under Chapter 50C of the North Carolina General Statutes, the court determines if a no-contact
order should be granted. For a no-contact order to be granted, the individual must show that there is non-consensual
sexual conduct or stalking from someone with whom they do not have an intimate or familial relationship.

17

Some post-judgment programs and activities are coordinated by other North Carolina state agencies and are not
subject to this investigation. However, if those programs receive federal financial assistance, they are subject to the
same Title VI obligations.
18

This statement reflects the AOC’s inconsistent interpretation of its own policy regarding the provision of
interpreters to indigent defendants represented by private counsel. AOC policy provides that a defendant who is
represented by private counsel but can demonstrate indigency is entitled to an interpreter. See Policies and Best
Practices § 7.2, at 22 (citing State v. Boyd, 332 N.C. 101, 107-09 (1992)). However, as discussed below, court staff
and judges do not consistently allow criminal defendants represented by private counsel to obtain an interpreter by
demonstrating indigency.

19

See N.C. Gen. Stat. § 7A-314(f) (“In any case in which the Judicial Department is bearing the costs of
representation for a party and that party or a witness for that party does not speak or understand the English
language, and the court appoints a foreign language interpreter to assist that party or witness, the reasonable fee for
the interpreter’s services is payable from funds appropriated to the Administrative Office of the Courts. In order to

9
More importantly, and as the AOC has acknowledged in a similar context, it is a wellestablished doctrine that regulations under federal laws such as Title VI preempt any inconsistent
state law obligations. See Chrysler Corp. v. Brown, 441 U.S. 281, 295-96 (1979) (agency
regulations implementing federal statutes preempt state law under the Supremacy Clause); Paul
v. United States, 371 U.S. 245, 253-55 (1963) (state must adhere to federal regulation when there
is a conflict); Free v. Bland, 369 U.S. 663, 666 (1962) (“[A]ny state law, however clearly within
a state’s acknowledged power, which interferes with or is contrary to federal law, must yield.”).
Indeed, the AOC has followed precisely this principle in reconciling the application of
state law regarding sign language interpretation with the federal requirements under Title II of
the Americans with Disabilities Act. In the “Legal Requirements” section of the AOC’s
interpreter use manuals for public defenders and assistant district attorneys, the AOC specifically
notes that, although North Carolina state law regarding sign language interpreters provides for
less coverage than Title II of the Americans with Disabilities Act, the ADA’s greater obligations
must be met. See, e.g., District Attorneys’ Use of Court Interpreters in the N.C. Court System,
North Carolina Admin. Office of the Courts, at 8-9 (April 2011). The manuals emphasize that
“[t]he Judicial Branch bears the cost for the accommodation for the deaf or hard of hearing
person regardless of whether the proceeding is civil or criminal, and regardless of whether the
person is indigent.” Id. at 9. Though the AOC claims that it cannot provide LEP individuals
with interpreters for matters beyond those specifically identified in § 7A-314(f), the AOC does
not hold such a limited interpretation when it comes to providing sign language interpreters for
individuals who are deaf or hard of hearing.
B.

The AOC does not ensure that even the limited requirements of current AOC
policy are met across the state.

Even in circumstances clearly covered by the AOC’s limited language access policy,
North Carolina state courts are not consistently providing language services. Although the
AOC’s interpreter policy is mandatory, we found many inconsistencies among the judicial
districts. We found instances of interpreters not being appointed in a timely manner; use of
friends, family members, advocates, and other individuals to interpret even though their
competency is not assessed; 20 and indigent defendants denied the opportunity to demonstrate
facilitate the disposition of criminal or Chapter 50B cases, the court may authorize the use of a court interpreter, paid
from funds appropriated to the Administrative Office of the Courts, in cases in which an interpreter is necessary to
assist the court in the efficient transaction of business. The appointment and payment shall be made in accordance
with G.S. 7A-343(9c).”).
20

It is critically important to ensure that interpreters are competent and not merely bilingual. A bilingual person
may inaccurately interpret or roughly interpret a summary of communications between the court and an LEP person,
they may have a conflict of interest, or they may even be adverse. Under these circumstances, an LEP person is
denied meaningful access to court operations in a way that a fluent English speaker is not. The DOJ Guidance
emphasizes the importance of interpreter competency and states: “Competency requires more than selfidentification as bilingual. Some bilingual staff and community volunteers, for instance, may be able
to communicate effectively in a different language when communicating information directly in that language, but
not be competent to interpret in and out of English.” DOJ Guidance, 67 Fed. Reg. at 41,461. The AOC guidance
acknowledges that interpreter competency is vital and that “simply being bilingual is not enough.” The North
Carolina Court System, http://www.nccourts.org/Citizens/CPrograms/Foreign/Interpreters/Certification/Default.asp
(Nov. 8, 2011). In fact, the AOC’s district attorney guidance states: “Using a properly trained court interpreter
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their indigency so that an interpreter could be provided by the court. Specific examples of these
problems include:
1. We have spoken with a defense attorney whose indigent client remained in jail for
several weeks as a result of continuances caused by failure to locate a Spanish-speaking
interpreter. Court documents show that some of these continuances were granted because an
interpreter could not be located. According to defense counsel and the victim’s counsel, the
judge in this consolidated domestic violence and criminal matter asked the victim’s advocate to
interpret, but defense counsel and the victim’s advocate objected because of the conflict of
interest. We informed AOC counsel about the defendant’s prolonged period of confinement due
to the lack of an interpreter. Our office received a response from AOC counsel on this time
sensitive matter approximately a week after our initial contact, and an interpreter was eventually
appointed. 21
2. Several criminal defense attorneys reported that assistant district attorneys have
interpreted for LEP defendants, which raises serious conflict of interest concerns. One attorney
stated that she has seen an assistant district attorney in eastern North Carolina approach multiple
LEP defendants and, in seeking to ascertain a plea, ask “leave, yes?” 22 Based on the response to
this question, the assistant district attorney has interpreted for defendants in court and has
advised judges that the defendants were pleading guilty. A Wake County court staff member
also stated that he has seen assistant district attorneys in Wake County interpret for defendants; a
practitioner in Durham County stated that it happens there as well.
3. AOC staff, court officials, a judge, defense attorneys, and others reported that many
magistrates throughout the state are not providing interpreters for LEP defendants although the
AOC has indicated that a telephonic interpretation service is made available to the magistrates. 23
Failure to provide interpretation to LEP defendants can cause significant harm given the wide
range of proceedings over which a magistrate presides. In North Carolina, magistrates in
criminal cases issue warrants, set bail, and accept guilty pleas for minor misdemeanors and
traffic violations. In some counties, they preside over worthless-check proceedings. Judicial
districts appear not to have consistent practices for providing language services in matters
overseen by a magistrate, although we have found that family and friends are often used to

ensures full and fair participation and improves access to justice for linguistic minorities in our courts. The court
interpreter’s purpose is to place the LEP party in a situation equivalent to that of an English-speaking party.
Accordingly, the interpreter should interpret for the LEP party everything the party would hear if he or she was an
English speaker.” District Attorneys’ Use of Court Interpreters, at 1.
21

See also Bertrand M. Gutierrez, Complaint says N.C. Courts Run Afoul of Civil-Rights Laws, Winston-Salem J.
(May 25, 2011), available at http://www2.journalnow.com/news/2011/may/25/wsmain01-complaint-says-nc-courts
run-afoul-of-civ-ar-1062273/.
22

It is our understanding that in asking “leave, yes?,” the assistant district attorney is seeking a guilty plea so that
deportation proceedings can begin for a defendant not legally present in the United States.
23

We acknowledge the AOC’s efforts in providing language access through telephonic interpreting. In its
September 2011 data response, the AOC states that “Magistrates’ offices utilize a telephone interpreting service,
which provides 24 hour access to interpreters for more than 150 languages.”
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interpret. The elected clerk in Duplin County informed us that magistrates may allow minors or
jail inmates to interpret for LEP litigants in Duplin County.
4. According to criminal defense attorneys practicing in Wake County, indigent LEP
defendants are routinely denied interpreters. For example, a practitioner who regularly appears
in Wake County indicated that his clients have been denied AOC interpreters because the court
refuses to allow requests for an indigency determination, although AOC policy provides for
interpreters for indigent defendants with retained counsel. Other practitioners have indicated that
certain Wake County courtrooms regularly impose such barriers to seeking an indigency
determination.
5. It appears to be regular practice in Beaufort County court to proceed with domestic
violence 50B hearings without an AOC certified or registered interpreter for either party. A
Deputy Clerk in Beaufort County stated that she works with the local Legal Aid office to provide
domestic violence petitioners with bilingual advocates in lieu of AOC certified or registered
interpreters. The elected clerk in Duplin County, who the AOC lists as the Duplin County
interpreter coordinator, stated that domestic violence petitioners are not provided with
interpreters in Duplin because that would violate AOC policy. In addition, a victim’s advocate
reports that LEP litigants in Lenoir County court are not always provided with an AOC
interpreter during domestic violence 50B proceedings. These litigants used friends, family
members, advocates, and other individuals to interpret during court proceedings.
These examples demonstrate major gaps in access to competent interpreters, even when
AOC policy provides for them.
C.

AOC policy and practices result in numerous types of court proceedings
moving forward without any language assistance for LEP individuals who
therefore are unable to meaningfully participate in their case, causing
harmful delays and outcomes.

Judicial officials sometimes proceed with a hearing without an interpreter present. This
leaves an LEP individual without any means to meaningfully participate in the court proceeding.
Among the harmful consequences of this practice that we identified in the course of our
investigation are the following:
1. AA lost permanent legal custody of her two children as a result of a hearing in which
she was denied an interpreter despite being LEP. Prior to this October 2010 Wake County
hearing, AA had custody of her two children. When she attended her trial without an attorney or
interpreter, AA indicated that she is LEP. The court transcript shows that AA had great
difficulty communicating with the court and understanding the judge, opposing counsel, and
witnesses. According to the transcript, AA had difficulty understanding why she was not granted
a continuance to secure an attorney and an interpreter, and clearly struggled to communicate
basic facts because of her limited English proficiency. AA also had difficulty following
testimony and evidence introduced by opposing counsel, including testimony that others sexually
abused AA’s child while under her supervision. At the end of the permanent custody hearing,
AA lost custody of her children, though AA did not understand the result until after the hearing
when she spoke with a child services employee.
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2. BB, an LEP Arabic speaker appearing without counsel, was twice denied an
interpreter in domestic violence proceedings. Court documents show she filed a domestic
violence protective order against her ex-husband in Wake County in April 2009. The court did
not provide BB with an interpreter although she was entitled to one under AOC policy.
According to witnesses, BB had difficulty communicating with the court, and the judge did not
grant BB’s request for a protective order in part because the judge could not understand her. In
June 2009, BB’s ex-husband, an English speaker represented by counsel, filed for a restraining
order against BB in Guilford County. The court eventually dismissed the action but only after
conducting a hearing without an interpreter present. According to BB, and as a recording of the
proceeding makes clear, BB had difficulty understanding the court. When the judge asked BB if
she needed an interpreter, BB responded “What is an interpreter?” The hearing proceeded
without a court-provided interpreter and BB put forward her defense, including testifying and
cross-examining her ex-husband, without the assistance of an interpreter.
3. According to a court recording, when CC attempted to fight an annulment in Chatham
County court, the judge used her husband, an adverse party, as the interpreter and translator. In
July 2011, shortly after CC’s counsel explained to the judge that CC is LEP, the judge allowed
CC’s husband to question CC in English. When CC had difficulty communicating in English,
the judge allowed CC’s husband to question CC in English, interpret those questions into
Spanish for CC, and then roughly interpret her answers for the court. In addition, the judge
allowed CC’s husband to translate key evidence that CC submitted to the court, including
documentary evidence that the court relied on in holding that CC’s husband had met his burden
to show grounds for an annulment.
4. DD had no attorney or interpreter for a child custody hearing in July 2011 in Chatham
County. A court recording shows that the judge asked DD if he needed an interpreter and DD
said yes. Despite this answer, the judge proceeded without an interpreter. During the
proceeding, opposing counsel asked to speak with DD outside the courtroom. The judge agreed
when opposing counsel indicated she spoke a little Spanish. After meeting with DD, opposing
counsel presented the court with a consent decree. The judge asked both parties in English if
they understood the decree, but did not ask for an interpreter or translator to assist DD. The
judge signed the consent decree.
5. An interview with EE and her attorney revealed that EE was evicted without being
able to communicate with the court. During her small claims court eviction hearing in
November 2010, the Wake County court refused to provide EE with an interpreter. As a result,
EE had great difficulty understanding the court. EE was evicted during the proceeding but did
not know this until it was explained to her after the hearing.
6. An advocate informed us that failure to provide interpretation for FF may have
resulted in denial of a domestic violence protective order and an unfavorable verdict in a missed
rental payments case. After her husband allegedly attacked her, FF sought a domestic violence
protective order at the Gaston County court in 2010. According to witnesses, the judge did not
provide FF with an interpreter and dismissed her case because she was unable to communicate to
the court the allegations against her husband. In a separate matter, after FF was unable to pay
her rent and vacated her home, she became a defendant to a Mecklenburg County small claims
court case because she allegedly owed outstanding rent payments for the apartment she and her
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children vacated. Knowing that she could not afford an interpreter for the hearing, FF prepared a
translated written statement of facts with assistance from a local advocacy organization, but the
magistrate refused to read her statement. She lost her case.
7. According to GG, he did not have an interpreter during a February 2011 small claims
court hearing for unpaid wages. At the hearing, GG asked the magistrate in Spanish for a
continuance to get an interpreter. GG thought that the magistrate agreed to his request but the
magistrate did not grant a continuance and went on with the proceeding. GG did not understand
what occurred and had difficulty communicating with the court. GG lost the case. At the time of
the hearing, GG’s income was below the federal poverty level.
These examples are illustrative, but not exhaustive, of the consequences we identified in
the course of our investigation of the AOC’s failure to provide interpreters in court proceedings.
D.

The AOC does not adequately notify LEP individuals of their right to an
interpreter, ensure effective scheduling of interpreters, or translate all vital
documents.

The manner in which the AOC operates its language services program leads to additional
denials of meaningful access to court proceedings. Our investigation identified systemic failures
to provide notice to LEP individuals of their right to language services; inefficient scheduling
policies that result in ineffective and inconsistent interpreter coverage; and an absence of
translated forms that are necessary for many court proceedings.
1.

Notice

We found few formal efforts to provide LEP individuals with notice of their right to
language services or their obligation, per AOC policy, to pay for their own interpreter. 24 In
response to our June 22, 2011 request for information regarding how the AOC provides notice of
language services to LEP individuals, the AOC’s only response was to provide an excerpt of the
instructions provided to a court official if he or she uses the telephonic interpreting service
during a first appearance. It is not clear how these instructions provide notice to anyone other
than court officials utilizing the telephonic interpretation system for first appearances.
We further found that because of the absence of regular notice procedures, LEP
individuals incur delays and greater costs even beyond those associated with paying for an
interpreter. For example, according to an interview with HH and a review of court documents,
HH sought $2,000 in unpaid wages due to an allegedly bad check he received from his employer.
HH did not know he had to bring a Spanish interpreter to his court hearing. HH had to pay a $98
fee to file the claim in Mecklenburg County small claims court. The presiding magistrate told
HH that he needed an interpreter and dismissed his case, but HH did not understand that his case
24

In Mecklenburg County, we obtained a notice given to LEP litigants at foreclosure hearings. The notice states
that an interpreter will not be provided by the court, but a litigant can independently arrange for an interpreter to
provide assistance at the next hearing. This informal notice is written in English and Spanish. In addition, as of
May 2011, there was a sign outside a small claims courthouse in Wake County that reads in Spanish and English
that if a litigant needs an interpreter, the litigant will need to bring one.
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was dismissed. Subsequently, HH went to court again and paid another $98 filing fee, and an
additional $160 for an interpreter. The magistrate at this hearing told him to go to arbitration.
After this instance, HH went to an arbitrator, and paid an additional $50 in fees as well as the
cost of an interpreter. The arbitrator ruled in favor of HH and awarded him court fees, but not
interpreter fees.
2.

Inefficient practices in assignment of interpreters

We also found that county courthouses follow a wide range of practices, that are largely
ad hoc, for identifying LEP Spanish speakers. The Buncombe County staff interpreter, for
example, attempts to identify interpreter need based on the last names of defendants listed on the
criminal docket. A contract interpreter in Henderson County stated that she also reviews the last
names of parties on the criminal docket, and spends a fair amount of time trying to determine
interpreter needs through other inefficient processes, with little support from the AOC. That
interpreter has made several attempts to create a system in which jail staff identifies whether any
LEP individuals need interpreting assistance for first appearances, but these efforts have been
met with resistance. In Duplin County, a contract interpreter stated that if she is in a courtroom
and a person answers in Spanish, she will interpret; or an assistant district attorney or court staff
member will notify her when she is needed. Our investigation has determined that these ad hoc
practices, and the failure to implement systemic methods for identifying the need for interpreter
services, have caused both case delays and the failure to provide necessary language services.
3.

Forms

Furthermore, the AOC denies LEP individuals access to many basic court forms. The
vast majority of the AOC’s forms are only in English, including the affidavit of indigency, which
a criminal LEP defendant represented by counsel or appearing pro se would need to provide in
order to get an interpreter. 25 The AOC has translated a limited number of court forms into
Spanish, and none have been translated into any other language. The AOC told us in the course
of our investigation that it will translate forms by request, but it is not clear how an LEP
individual would know about this service because neither the AOC Web site nor AOC policy
discusses it. Also, while those AOC forms that have been translated into Spanish are available
on the AOC website, accessing these translated forms online presents further difficulties for LEP
individuals, because the instructions on how to search for court forms are provided only in
English.
These practices further demonstrate the barriers that LEP individuals face when
attempting to access court services in North Carolina.

25

According to the AOC website as of March 2012, the Spanish translation of the indigency affidavit is
“Unavailable – but under review.” See North Carolina Court System,
http://www.nccourts.org/Forms/FormSearchResults.asp.

15
E.

Budget constraints do not excuse the AOC’s failure to provide LEP
individuals with meaningful access to court operations in this case.

As noted, throughout our investigation, the AOC has identified fiscal constraints as one
reason for its failure to expand interpreter services to provide greater access to court proceedings
for LEP individuals. Although fiscal circumstances can, in some instances, be one consideration
in determining whether a recipient of federal funds has fulfilled its obligation to provide
meaningful access to all of its programs and activities, our investigation concluded that financial
constraints do not preclude the AOC from taking further reasonable steps to comply with its
federal non-discrimination obligations.
We are aware of the budget strain many state court systems are under. The Division has
accordingly provided, as guidance, a non-exhaustive list of factors DOJ considers in determining
when a state court system is making a reasonable effort to provide meaningful access to court
operations, in light of fiscal realities. See Letter from Assistant Attorney General Thomas Perez
to Chief Justices and State Court Administrators (Aug. 16, 2010). Those factors include:
•
•
•
•
•

The extent to which current language access deficiencies reflect the impact of the
fiscal crisis as demonstrated by previous success in providing meaningful access;
The extent to which other essential court operations are being restricted or
defunded;
The extent to which the court system has secured additional revenues from fees,
fines, grants, or other sources, and has increased efficiency through collaboration,
technology, or other means;
Whether the court system has adopted an implementation plan to move promptly
towards full compliance; and
The nature and significance of the adverse impact on LEP persons affected by the
existing language access deficiencies.

We recognize that the AOC has faced significant fiscal pressures, recently made large
cuts to staff, and some local court positions have remained unfilled during this time. However,
even in years when the AOC budget was growing, only minimal increases in language services
occurred 26 and, as discussed below, the AOC even restricted services and declined to take steps
that would improve coverage at no or minimal cost.
The AOC informed the Division of a fee increase, most of which went to the general fund
and none of which increased language access services in courts. Further, although the AOC has
contracted with a telephonic interpreter service for use by magistrates to increase efficiency and
26

In 2007, the legislature added this language to § 7A-314(f): “In order to facilitate the disposition of criminal or
Chapter 50B cases, the court may authorize the use of a court interpreter, paid from funds appropriated to the
Administrative Office of the Courts, in cases in which an interpreter is necessary to assist the court in the efficient
transaction of business.” Previously, that statutory provision, which did not provide for domestic violence 50B
litigants, read: “In a criminal case when a person who does not speak or understand the English language is an
indigent defendant, a witness for an indigent defendant, or a witness for the state and the court appoints a language
interpreter to assist that defendant or witness in the case, the reasonable fee for the interpreter’s service, as set by the
court are payable from funds appropriated to the Administrative Office of the Courts.”
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improve service, the AOC’s Program Manager for Interpreting Services told us that many
judicial districts have not even requested the pass code to access the service. As stated above,
we found that magistrates are moving forward with criminal proceedings with no interpreter
present and without using the telephonic interpreter line. We would expect the AOC would
make greater efforts to ensure usage of the telephonic interpreter service, including actively
providing the access code to all districts. We also found that the AOC has not pursued other
possible means to increase efficiency through collaboration, technology, or other means.
In response to our June 2011 letter, the AOC stated that it is considering whether there is
need for one or more staff interpreters, 27 and is exploring using existing interpreters to cover
more proceedings than currently allowed under AOC policy. While this is welcome news, the
AOC Director separately told us that the AOC has no specific plans to provide interpreters in
more types of proceedings or expand other language services. 28 The AOC is responsible for
preparing budget estimates, including such items as are deemed necessary for the proper
functioning of the Judicial Department. N.C. Gen. Stat. § 7A-300 (2011).
Further, the AOC has not taken proactive steps to identify language needs among its
population or fully assess its current usage. For example, the AOC explained that it does not
analyze demographics or other relevant data to anticipate language access needs. The AOC’s
current practice is to respond to interpreter service requests rather than identify foreign language
needs in a more proactive manner. Additionally, in the September 2011 data response, the AOC
stated that it does not maintain information on the number of individuals requesting or needing
Spanish-speaking interpreters, 29 and yet noted its view that districts without staff interpreters
“appear to have less than full time interpreting needs.” It is unclear from the information the
AOC provided to the Division, including the lack of data collection on interpreter requests, how
this determination could be reached. Our investigation therefore concluded that the use of
straightforward analysis and data collection regarding interpreter needs, as other states have
implemented, would allow the AOC to reduce costs by improving planning for language
assistance needs.
In addition, we found evidence that the AOC prevents courts from providing interpreters
even when there would be no financial cost to do so. Specifically, the AOC has directed staff
and contract interpreters not to interpret for LEP individuals in cases not covered by the AOC’s

27

Court staff and AOC officials uniformly praised the efficiency and cost savings of staff interpreters. Since the
AOC is authorized to “convert contractual foreign language interpreter positions to permanent State positions when
the Director determines that it is more cost-effective to do so,” N.C. Gen. Stat. § 7A-343(9)(c) (2011), it is unclear
why the AOC has not taken these steps.

28

The AOC’s Senior Deputy Director informed us that the AOC drafted language in a General Assembly bill
proposing to expand interpreter services to cover civil cases and included appropriations for approximately $1.4
million a year to cover the cost. See HB 1477, 2009-2010 Leg., 2009 Sess. (NC 2009). That bill has not passed and
the AOC Deputy Director stated the AOC has not supported subsequent bills proposing expanded language services
because no appropriations were included in those bills.
29

In response to the same inquiry, the AOC did provide documentation for interpreter assignments for languages
other than Spanish.
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policy, even during an interpreter’s working hours when he or she is not otherwise occupied. 30
The AOC Program Manager for Interpreting Services explained that the rationale for this denial
of service is that if the AOC starts providing interpreter assistance beyond that required by the
AOC policy, such assistance will become “expected rather than a favor.” We find this approach
to be inconsistent with the AOC’s obligations under Title VI and the Safe Streets Act, and
particularly troubling given that the AOC pays staff interpreters a fixed salary and assistance
beyond what is in the limited AOC policy should not cost the AOC any additional funds.
The AOC’s actions to limit language services prevent court personnel and officials from
providing LEP individuals with meaningful access to court proceedings and operations. For
example, we found that at least one judicial district, Judicial District 26 located in Mecklenburg
County, previously provided language services for proceedings and court operations not
approved in the AOC’s policy. Recently, however, the AOC took specific steps to ensure that all
judicial districts, including Mecklenburg, do not provide language services outside what is
provided for in AOC policy. 31 Court staff in Mecklenburg County stated to us that the AOC’s
policy denies access to the court for LEP individuals.
Because the amount of funding that the AOC itself has estimated would be necessary to
provide fuller interpreter coverage is relatively small; because the AOC has failed to take
reasonable steps to ensure meaningful access to court operations and programs even where
budget impact is nonexistent or limited; and because other states with similar fiscal challenges
continue to take steps to provide LEP individuals with greater access to court operations, 32 we
have concluded that the AOC’s fiscal circumstances do not in this case justify its failure to take
further reasonable steps to improve access to court proceedings for LEP individuals.
F.

Despite knowledge of the adverse impact of its policy on LEP individuals, the
AOC has not remedied these harms.

As set forth above, the AOC is aware of the requirements under federal law to ensure
nondiscrimination against national origin minorities by providing meaningful language access.
The AOC is equally aware that its policies and practices limit the types of proceedings and court
operations in which interpretation and translation are provided for Latino and other national
origin minority LEP individuals. The AOC has continued to pursue these policies and practices
despite knowledge of the discriminatory effect on LEP individuals based on national origin.

30

We recognize that breaks are critical for interpreters and our focus is on those times when an interpreter is neither
on a break nor otherwise occupied.
31

The AOC alleges in its September 2011 data response that Mecklenburg County court staff did not appropriately
manage interpreters, resulting in unnecessary overcharges. We take no position on whether that allegation is true.
Regardless of the accuracy of the allegation, until the AOC took over oversight of the staff interpreters in
Mecklenburg on February 15, 2010, we understand that interpreters were provided free of charge in a broader
number of situations.
32

DOJ has reached agreements with the Colorado Judicial Department and Maine Judicial Branch that identify
specific steps those court systems agreed to take to ensure LEP individuals have meaningful access to their courts.
Other state court systems, such as in New York and Georgia, and some county courts in Washington State, have
recently taken independent steps to increase their provision of language services.
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V.

Conclusion

As a recipient of federal funds from DOJ, the AOC is required to comply with civil rights
obligations under Title VI, the Safe Streets Act, and their implementing regulations, and has
signed contractual assurances specifically agreeing to comply with those obligations. Yet, as set
forth in this report, the AOC has implemented policies and practices that discriminate against
national origin minorities in violation of these laws and agreements.
Based on our investigation, we have determined that the AOC has violated the
nondiscrimination prohibitions of Title VI and its implementing regulations. In addition,
although the findings we have identified would support a Safe Streets Act violation, DOJ is
deferring a formal finding under the Safe Streets Act in order to allow the AOC to voluntarily
comply and avert litigation or immediate risk to federal funding. DOJ finds that the AOC’s
policies and practices violate the nondiscrimination provisions of Title VI and its implementing
regulations, and are in breach of the contractual obligations contained in its grant awards from
DOJ.

LISA M. FUGAZI
1132 Brighton Way
Lodi, California 95242
July 25, 2012

Honorable Tani Cantil-Sakauye
Chief Justice, Chair
Judicial Council of California
455 Golden Gate Avenue
San Francisco, CA 94102
Re:

Via Electronic Mail Only
judicialcouncil@jud.ca.gov

Trial Court Allocation Funding

Dear Chief Justice and Judicial Council Members:
I am currently employed by the San Joaquin County Superior Court as a Research
Attorney and have been so employed since 2008. During my employment I have
witnessed firsthand how efficiently our Court operates on its shoestring budget. Having
worked in private practice for over 13 years prior, I was accustomed to working on
computers that were never more than a few years old and having access to the latest
software updates for all programs utilized in my firms. When I started working at San
Joaquin County Superior Court I just assumed that the employees would have access to
computers that were functioning properly and the latest versions of software; however, that
is far from the truth. In fact, to my knowledge our Court has not been able to purchase new
computers during the time of my employment, but instead, recycles them and re-circulates
them to those in need.
San Joaquin County Superior Court does not have enough money in its budget to
allocate for the purchase of new computers and has not for several years. Recently, our
IT employees were excited earlier this year when there were discussions of our Court
possibly being the recipient of formerly used computers.
San Joaquin County has historically been underfunded and continues to be
underfunded. Each year our CEO is forced to apply for emergency funding because the
allocation for our Court is based on historical information which indicates we only need
1.58% of the Trial Courts’ budget to operate. This is ludicrous!!! If our Court was able to
properly operate on the 1.58% allocation, then why is it that we have no reserves
(exclusive of the $990,000 currently contained therein as a result of a loan from the Judicial
Council)? The answer is simple, we are not properly funded to operate and function
appropriately. Our Court’s allocation needs to be adjusted and increased so that there is
no need for our CEO to be forced to apply each and every year for emergency funding.
I am aware that there are some people who believe that our Court’s predicament
is a result of mismanagement. I invite those people to come visit San Joaquin County

Chief Justice and Council Members
July 25, 2012
Page 2
Re:

Trial Court Allocation Funding

Superior Court so that they can witness first hand how our Court is able to function on what
little resources are allocated to it. Last year we laid off 45 people in order to continue
operations, this year we will lay off an additional 13 employees; we have not replaced the
several people who have retired, died, or resigned. It is my understanding that we should
be staffed with at least 350 employees (450 if using the Resource Allocation Study),
however, currently we are down to 217 employees. We have reduced our staff by 34.29%,
even though our population has grown by more than 20% and our crime rate is ranked
number two, second only to Oakland. Our civil Judges’ case loads are overwhelming,
however, we do not have the funds to alleviate this problem.
If the SEC recommendations are implemented, the money saved from rent for the
AOC’s San Francisco office alone, could help to increase the allocation amount San
Joaquin County receives. This would allow our Court to function properly and provide the
needed services to the public.
If our Court is forced to make further cuts without an allocation adjustment made,
there will be no San Joaquin County Superior Court in the future. I strongly urge you to
approve an allocation adjustment for San Joaquin County.
Thank you for your time and consideration.
Very truly yours,

LISA M. FUGAZI, Esq.
/lmf

Comments submitted for the July 27, 2012 Judicial Council Meeting
Re: Historical Allocation to San Joaquin Superior Court
Madam Chief Justice and Judicial Council:
My name is Carrie Dall, and I am an employee of the Stockton Superior Court in San Joaquin
County, but more importantly I am a resident of San Joaquin County.
I write you to express my despair and outrage at the lack of funding for San Joaquin County
Courts. As a citizen, the cutbacks and threat of outright cessation of services is unacceptable.
Cutting hours in essential offices of the courthouse denies the general public access to basic
rights and due process.
The archaic allocation of funds throughout the State courts does not take into consideration the
population boom San Joaquin County has experienced starting in the ‘90s and continuing
through today. Stockton has the second highest violent crime rate in the state and the highest
property crime rate, yet we receive the same percentage of funding we did in 1990. This is not
only outrageous, but fundamentally unfair. As a citizen of San Joaquin County I deserve the
same protections and due process rights as any other California citizen, I pay the same taxes, and
yet my access to justice and basic protections is significantly less than if I lived in other counties.
I implore you to examine and re-assess San Joaquin County’s allocation of funds to afford its
citizens a fair piece of the pie, no more, no less.
Thank you for your attention,
Carrie Dall
(209)468-2850

July 26, 2012
Honorable Tani Cantil-Sakauye
Chief Justice, Chair
Judicial Council of California
455 Golden Gate Avenue
San Francisco, CA 94102

Via Electronic Mail Only
judicialcouncil@jud.ca.gov

Dear Members of the Judicial Council,
I began working as a research attorney for the San Joaquin Superior Court more than 5
years ago. When I started, the research attorneys were working in an area of the
courthouse that had been abandoned by the county's law library. This area was
affectionately referred to as "the dump" because the previous occupant not only left
behind hundreds of books, but they also left behind a mountain of garbage. This is not an
exaggeration. They literally left garbage; ie., open boxes of food, wrappers, crumbled
papers, empty boxes, etc. However, the San Joaquin Superior Court research attorneys
came in without complaint and did their job. This went on for years.
The only reason "the dump" was eventually cleaned-up was because the court needed
another courtroom and this was the only available space. I watched as our Court
Operations Manager worked tirelessly to rid the space of the garbage and turn it into a
“courtroom.” Then I watched as the judge and her courtroom staff came in every day and
held court. They did everything they could to conduct themselves in a professional and
respectful manner, to make the space seem like an actual courtroom. I watched as
litigants and jurors had to come to this makeshift courtroom and take it seriously and do
what they could to treat it with respect. Through it all, the employees of San Joaquin
Superior Court got the job done and court was held.
My first individual office at this court was slated to be in a storage closet. It was the only
available space in "the dump." Unfortunately, our IT staff was unable to wire my
"office" for internet or a phone because they were not certified to work with asbestos.
Thus, I worked from the break room. My office was a small desk next to a sink and a
conference table.
"The dump" is just one example of how the employees of San Joaquin Superior Court
make the best of their situation. Every corner you turn in our courthouse has something
wrong: duct tape holding the carpet together, roaches taking over the bathrooms and
hallways, mini blinds falling on judges in their chambers. My supervisor, a woman who
has been a professional for over 20 years and worked for the court for well over 10 years,
currently works out of a storage closet at the end of a public hallway. If her door is open
(in order to let other staff members know she is available), her safety is in jeopardy
because any member of the public can walk in on her at any moment without warning. In
fact, on one occasion, someone entered her office and stole her wallet.

However, we all continue to work under these conditions. No one complains, no one
asks for more. We simply get the job done, and we are doing it with less and less. Less
money, less resources, less employees. In March 2009, San Joaquin Superior Court had
348 employees, we are now down to 242 employees. Depending on the model you look
at, we should have anywhere from 350-450 employees. Any way you look at it, we are
beyond understaffed.
Some courts, namely the ones with millions of dollars in their reserves, like to blame the
state of San Joaquin Superior Court's budget woes on mismanagement of funds. Mr.
Scott Gardner, the gentleman from the AOC sent to San Joaquin Superior Court for our
latest round of employee negotiations, likes to blame our budget issues on the bad
economy. These are cop out excuses. The reason San Joaquin Superior Court is in this
position is because the Judicial Council has allowed the status quo to stand as far as the
allocation of the trial court funds goes. San Joaquin Superior Court has historically
received 1.57% of the budget, and that is where it has stood for over 10 years.
This 1.57% has stood in the face of many changes. San Joaquin County has grown by
more than 20%, while the state has only grown by 10%. But we still only get 1.57%.
Stockton has recently been touted as the second most violent city in California, just
behind Oakland. But we still only get 1.57%. Stockton has the highest rate of property
crime in the state. But we still only get 1.57%. Stockton is at an all time high for gang
activity and violence. But we still only get 1.57%. Stockton is suffering one of the
highest foreclosure rates in the country. But we still only get 1.57%. Stockton has an
unemployment rate of 14.5%, much higher than the nation’s average. But we still only
get 1.57%.
All of these escalating problems require a fully functioning judicial system to help
resolve the resulting issues. However, due to the complete misallocation of the trial court
funds, San Joaquin Superior Court has been forced to cut back on what it offers to the
people of this county. Our court has shut down a branch in Tracy and one of two
courtrooms in Lodi. Our small claims calendar has been scaled down dramatically. Last
Fall we laid off 45 employees, and another 13 this Summer. The court has seen
numerous retirements, with none of those positions being filled. Instead, the retirees'
duties have simply been delegated out to the remaining employees. And as the loyal
employees they are, the San Joaquin Superior Court staff is still getting the job done.
The staff here has gone above and beyond to ensure the people of this county continue to
have access to justice, something they are guaranteed by the Constitution of this state.
Not only does every staff member here contribute to the budget by paying their taxes, but
in recent years, they have also contributed to the budget by agreeing to reduce their
salaries. So on top of taking on extra duties and working with minimal resources to keep
the halls of justice up and running, these employees have given up parts of their hard
earned paychecks to plug the budget holes. THIS NEEDS TO STOP!
While they have tried, it is not the responsibility of the San Joaquin Superior Court staff
to fix the budget woes of this state or the trial courts. However, it is the job of the

Judicial Council to properly allocate the trial court funds. When there are courts sitting
on millions in reserves, while our court has a measly $900,000.00 in reserves, which is a
loan from the Judicial Council, there is an obvious problem.
Every year, our CEO and presiding judge make the trek to the Judicial Council to beg for
emergency funding, just in the hopes of keeping our doors open. This is ludicrous. I am
certain our CEO and presiding judge could make better use of this time by running the
court in this county and assuring that the wheels of justice are still spinning. Just as I am
certain that the members of the Judicial Council could make better use of their time, as
opposed to listening to this yearly plea. If San Joaquin Superior Court was properly
funded, these meetings where we beg for money could stop.
I implore the Judicial Council to do their job and take a close look at how the trial court
funds are allocated. The current mode of status quo is not working, and the San Joaquin
Superior Court staff should not have to continue giving up their paychecks to make sure
the citizens of this county have their constitutional rights protected. If the Judicial
Council does not make an imperative change to how these funds are allocated, the people
of San Joaquin County will not have meaningful access to justice. This is an
unconscionable conclusion, but the Judicial Council has the power to make sure this does
not happen. The Judicial Council has the power to ensure that every person in this state,
even the ones in San Joaquin County, has reasonable and meaningful access to THEIR
courts.
Sincerely,
Jennifer D. McMahan

Written Comments:
Agenda Item F: Trial Court Budget: Fiscal Year 2012-2013 Allocations
My goal in submitting this written comment is simply to:
a) remind the Judicial Council of the $7.5 billion delinquent court ordered debt which remains uncollected
by local trail courts throughout California; and
b) recommend that the Judicial Council give the local trial courts an economic incentive to "try harder" to
collect this debt by making a Government Code 77201.1 (a) allocation of "excess collections" to the local
trial courts which collect this money.
FACTS:
1. The Budget Act of 2012 (Stats. 2012, ch. 33) substantially reduces FY 2012-2103 funding for local trial
courts.
2. As a consequence, local trial courts are currently engaged in drastic and unprecedented cost cutting
measures. In Los Angeles County alone, Presiding Judge Lee Smalley Edmon recently announced budget
cuts which would affect 431 employees, including 157 employees who will be laid off, 108 who while lose
40% of their salaries when moved to a three day workweek, 86 employees who will lose between 5%
and 40% of their salary when they there positions are reclassified, and 80 employees who are being
transferred to new jobs/locations because their old jobs have been eliminated. As John A. Clark, the LA
Court's Executive Officer and Clerk of Court explained: "[T] final outcome is difficult to manage, and

impossible to predict, due to the speed and severity of the budget cuts being forced upon us."

4. Uncollected court ordered debt owed to the various Superior Courts in California exceeds $7.5 billion
and has continued to grow every year since annual reports to the legislature were required by statue. (In
Los Angeles County alone, uncollected court ordered debt exceeds $2 billion!)
5. Government Code section 77205 (a) provides that "[I]n any year in which a county collects fee, fine

and forfeiture revenue that exceeds [statutory "maintenance of effort" requirements] the excess amount
shall be divided between the....county and the state, with 50 percent of the excess transferred to the
state for deposit in the Trial Court Improvement fund....."
6. The Judicial Council has the discretionary authority to "....allocate 80 percent of the amount deposited

in the Trial Court Improvement Fund ... [to]...the trial court in the county [which collected the excess
revenue].
DISCUSSION:

7. When trying to market private collection agency services to local trial courts throughout the state, one
of my clients often encounters the same response: "Why should we care about collecting more revenue?

Whatever additional revenue we collect just goes to the AOC and to the Trial Court Improvement Fund."
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8. If the Judicial Council would simply exercise its Gov Code section 77205 (a) discretion to allocate
revenue from excess collections to the local trial court which actually collected the additional revenue,
that would achieve two important outcomes:
8.1 The local trial courts would have an additional incentive to "try harder" to collect some of the $7.5
billion which remains uncollected; and
8.2 the local trial courts could use this revenue to avoid further court closures and employee layoffs.
9. Although much of the $7.5 billion will probably remain uncollected, even a collection or "liquidation"
rate of only 10% would be an additional $750 million, an amount larger than the FY 2012-2013 budget
reductions. If LA County alone 10% of the $2 billion would be an additional $200 million revenue and
additional court closures and employee layoffs would be avoided.
RECOMMENDATION:

10. The Judicial Council should undertake a five (5) year pilot project to exercise it Gov
Code section 77205 (a) discretion to allocate to the local trial court which collects
currently uncollected court ordered debt 40% of the funds received by the State in
excess of the maintenance of effort allocation and in excess of the amount collected by
the court for allocation to other courts during FY 2011-2012.
11. By thus establishing a benchmark for continued reallocation to trial courts, but permitting the local
trial court to retain for its own local operations all sums over its previous, historic contributions to the
State, the Judicial Council would create a substantial additional incentive for enhanced collections of the
outstanding debt.
Respectfully submitted,
David Farrar, Member
State Bar of California
dwfarrar@hotmail.com
213-247-3119
Brand Farrar LLC
PO Box 19575
Los Angeles CA 90019
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From: Matosantos, Ana [mailto:Ana.Matosantos@dof.ca.gov]
Sent: Thursday, July 26, 2012 3:01 PM
To: Patel, Jody
Cc: Jarvis, Amy
Subject: Tomorrow's meeting
I am writing regarding tomorrow’s Judicial Council meeting and the planned
discussion of potential additional redirections to trial courts. As you know,
this year’s budget focused on increasing transparency and accuracy in the
Judiciary’s budget. Providing specific funding levels to the trial courts, review
courts and the Judicial Council was an important element of the changes reflected
in the Budget Act. Unfortunately, an error was made in the level of appropriation
authority provided to trial courts as part of the funding set aside for
activities that support all trial courts. We are concerned about the potential
redirection of the excess spending authority. Further, there is a question
regarding available resources to support the higher level of appropriation. DOF
needs additional time to review the information, understand the facts, and work
with the Council on an appropriate course of action.
Therefore, I am requesting that the Judicial Council remove Recommendations 6 and
7 from its July 27, 2012 agenda. We are concerned that the amount of excess
authority is overstated, resources may not be available to fund this level of
spending and the redirection is inconsistent with the Budget Act. In addition,
given that the Budget has been in place for less than one month, we believe more
information is needed and caution against any adjustments this early in the
fiscal year.
Thanks for the consideration. Let me know if you have questions.
Ana
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Correspondence sent via Email to judicialcouncil@jud.ca.gov
July 26, 2012
Judicial Council of California
455 Golden Gate Ave.
San Francisco, CA 94102-3688

May 16, 2012
To the Judicial Council of California,
I write to you today not only in my capacity as the president of the Western San Bernardino
County Bar Association, but also as a concerned local attorney. The Inland Empire,
encompassing both San Bernardino and Riverside counties, has experienced great population
growth and with that, the need for additional judgeships in the face of massive budget cuts to the
local court systems. As eloquently expressed by the Riverside County Bar Association, by
allocating a portion of the $26 million budget for the AJP (FY 2012-13) to fund AB 159
judgeships, the Judicial Council would be assisting the courts most in need of help as well as
furthering the continued use of retired judges and court staff. If funded, the proposal for
additional judgeships would significantly reduce the burden on counties that are impacted,
overworked, and under-funded, including both San Bernardino and Riverside Counties.
Therefore, it is with this correspondence that the Western San Bernardino County Bar
Association offers its support and joins in Robyn Lewis, the president of the Riverside County
Bar Association, and Kira Klatchko, secretary of the Riverside County Bar Association, along
with members of the San Bernardino County Bar Association, proposal for more judges in six
counties, including Riverside and San Bernardino, before the Judicial Council on July 27, 2012.
Sincerely,

Laurel A. Hoehn
President

Cc: Robyn A. Lewis, President, Riverside County Bar Association

